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PREFACE 

TO THE THIRD EDITION 


The Editor, to whose great experience and reputation as a 
pleader may be justly attributed the favourable accepiance 
of two former editions of this work, having died whilst a third 
w’as passing through the press, it is right that the Profession 
should be informed to what extent the edition now presented 
to them in his name may be relied upon as having received the 
sanction of liis authority. At the date of Mr. Bulleii s death 
the work had been printed off to p. 4S0; the two following 
sheets, comprising forty-eight pages, were then in type, and a 
few pages more were ready for delivery to the printer. For 
the alterations and additions in the remainder of the work, 
as compared with the last edition, tlie surviving Editor must 
' be held responsible; but they are, to a considerable extent, 
founded on notes made by tlie late Mr. Bullen for the prepara- 
tion of the present edition. 

The general plan of the work has not been altered ; but the 
preliminary notes on pleading, with reference to declarations 
and pleas respectively, have been enlarged and rearranged with 
the view of forming a more complete introduction to the use 
of the Precedents. The Forms have been revised and adapted, 
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where necessary, to the changes in the law. The Notes on the 
various topics of law throughout the work have been revised 
and extended. The Statutes passed, and the Cases reported 
since the publication of the last edition will be found noted 
either in the body of the work or in the list of Additions and 
Corrections, to which the attention of the reader is particularly 
requested. 

An acknowledgment is due to Mr. Thomas Bullen for the 
diligent care and attention with which he has assisted in the 
labour of carrying the work through the press. 

S. IM. 1j, 

Middle Temple^ yocemheTy 1868. 



PREFACE 


TO THE SECOND EDITION 


The demand for a new edition of this Work gives the Authors 
an opportunity of ])resenting it to the profession with many 
corrections and additions. The additions have been made 
solely with the object of rendering the Work more complete, 
without any alteration of the original plan. The Precedents are 
more numerous and more systematically arranged. Many of 
the principal Notes have been re-written ; some new ones have 
been added; and the whole AVork has been carefully revised. 
The alterations eftected by the C. L. P. Act, 1860, since the 
publication of the former edition, have been introduced ; and 
so much of that Statute as relates to the subject has been 
added to the Appendix. Throughout the Appendix references 
have been given to the pages of the AVork in which the various 
enactments and rules have been cited or commented on ; and 

thus such mention of them as is contained in the Notes mav 

•> 

be readily referred to. A fuller Table of Contents has been 
prefixed to the AV^ ork, and the Index has been recast and con- 
siderably enlarged. The References to the Cases and Statutes 
have been carefully brought down to a recent date. 


Middle Temple y December y 1 B 62 . 




PREFACE 

TO THE FIRST EDITION. 


This Work was undertaken in consequence of the want, ex- 
perienced in actual practice and expressed generally by the 
profession, of a collection of Precedents settled in conformity 
with the recent alterations in the System of Pleading. It was 
begun only when the lapse of time seemed to render it hope- 
less that the task would be performed by other hands ; and it 
is now presented to the profession with sincere diffidence, but 
with a hope that it may serve in some degree to supply the 
existing want. 

The system of pleading has recently passed through a period 
of transition, in which it has undergone most extensive and 
important amendments. These, for the most part, have been 
the result of the labours of Her Majesty’s Commissioners for 
inquiring into the Process, Practice, and System of Pleading in 
the Superior Courts of Common Law, and have been framed 
upon the recommendations contained in their Keports. They 
have been effected at intervals, by the Common Law Procedure 
Acts of 1852 and 1854, and by the subsidiary Rules of Court 
made by the Judges. The Commissioners have now closed 
their labours and issued their final Report, in which they ap- 
pear to consider that very few points affecting Pleading remain 
in want of amendment. The period of transition may there- 
fore be considered to have passed ; and this branch of the law 
is now left in a state in which it will probably rest for some 
years to come. 
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Preface to the First Edition. 

The effect of the recent alterations in pleading has not been 
to destroy the system or to change its essential principles. 
The object proposed by the learned Commissioners and effected 
by the late statutes and rules has been only to prefer substance 
to form, and to prevent unnecessary technicality from working 
injustice. Although particular forms of expression are no longer 
indispensable, it is obviously most important that pleadings 
should as far as possible be uniform, and that precedents or 
forms which have acquired an ascertained and understood mean- 
ing should be used in preference to new modes of expression, 
the meaning of which must necessarily contain the elements 
of uncertainty and doubt. Without the use of precedents it 
is almost impossible, particularly in pleadings of a complicated 
nature, for any one but an accurate lawyer and experienced 
draftsman to avoid overlooking some points of a case absolutely 
essential to the maintenance of the right or defence. This was 
never more apparent than it has been in some of the speci- 
mens of pleadings which have been met with since the recent 
changes in the law, drawn by unpractised hands without prece- 
dent or guide.* 


* The very learned editors of Smith’s Leading Cases (Mr. Ju&ti(!e Willes 
and Mr. Justice Keating, the former of wlioin was a member of the Royal 
Commission), adverting to the ellect produced on tlie art of pleading by 
the relaxation of the former rules of criticism, and by the powers of anicnd- 
ment given by the Common Law Procedure Act, 1852, make the following 
valuable remarks : “ It must, however, bo remembered tliat the accurate 
statement of such of the facts and circumstances of each case as are neces- 
sary to enable the plaintiff on the one liand to establish liis entire cause 
of action, and the defendant on the other to set up his entire defence, is 
still an essential part of the duty of counsel ; and that although a final de- 
feat of justice upon merely formal grounds may be averted by the provi- 
sions already referred to, no legislative enactment can in all cases prevent 
the expense and delay which result from the necessity for amending untrue 
or imperfect narratives of the facts relied upon by the respective parties. 
Such inconveniences are to be avoided by taking care in the first instance 
to make the pleadings true and perspicuous, adopting the known and un- 
derstood formuhe used for the sake of brevity in cases of frequent occur- 
rence, and, where there is no such formula, stating the material facts as they 
can be proved to exist in intelligible language.” — 1 Smith’s Leading Cases, 
4th ed. 103. 
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A necessary consequence of the extensive changes in the 
law of pleading is, that the valuable and elaborate works pre- 
viously existing have been ..rendered comparatively useless, ex- 
cept to those persons who possess an intimate acquaintance as 
well with the former practice as with the recent changes. The 
object of the Authors of this Work has been to supply a collec- 
tion of precedents, with instructions for their use, adapted to 
the law and practice of pleading in its present state. 

In settling the Precedents they have attempted to follow 
as closely as possible the examples given in the Schedule to 
the Common Law Procedure Act of 1852. They have en- 
deavoured to render the collection suflBciently complete to 
meet the cases of most frequent occurrence in practice. 

Numerous references have also been given to precedents in 
reported cases, from which it is hoped the practitioner may 
derive assistance in drawing pleadings in cases of less common 
occurrence. Care should, however, be taken in using the forms 
found in the Reports to settle them as nearly as possible in 
accordance with the forms contained in the Schedule to the 
Common Law Procedure Act. It is also hoped that these re- 
ferences to reported forms will be found useful as a guide to 
the most recent or to the leading cases on the particular points 
of law to which they relate ; and it w ill be seen that some of 
the references have been introduced more especially with this 
view. 

The Precedents have been arranged in conformity with the 
plan adopted by the Common Law Procedure Act of 1852, 
where the division of causes of actions into the two, so to speak, 
natural divisions of actions on contracts and actions for wrongs 
independent of contract (irrespective of the technical distinc- 
tion between forms of action) received an authoritative recog- 
nition. This division has been found very convenient in the 
compilation of the Work ; and it is hoped that it will be found 
equally convenient in its use. 
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The Notes contain references to the statutes, rules of court, 
and principal decisions relating to the pleadings to which they 
are appended, with such practical pbservations on the object 
and effect of the pleadings as appeared necessary for their 
more convenient use. 

The Authors have endeavoured, by a careful selection of the 
matter, to keep the Work w'ithin moderate limits, in order to 
present it to the profession in a form which, it is hoped, will 
prove most generally useful. 

Middle Templcy May, 1860. 
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CORRECTIONS AND ADDITIONS. 


(It is important that the following corrections and additions 
should he noted in the Iforl' before using it.) 

27. Ab to Joint Sloeli Companies, add : — “The Companies Act, 1867,” 
30 & 31 Viet. e. 131, by s. 2, is to be construed as one with the 
C<)mf»anies Act. 18r»2. lly s. 0, power i» "iven to a limited com- 
pany to reducre its eajntal, and by s. 10 the eom]»any shall, after 
exercisini; this power, a<ld to its najue tln‘ words and reduced,” 
as the last words m its iiami*, which .siuill be deemed to be ])art of 
tlie name of the comnaiiv within the uieanin:^ of the Companies 
Act, 1862. 

75. Note under “ Assifjn(*e of llebt ” : — Count It/ the assignee of a debt 

against the assignor for discharging tin debtor from custodg under 
a capias : (lerard Lewis, L. K. 2 C. P, 30o ; 36 L. J. C. P. 
173. [ l^pon an assign m>^nt of a difd there is an imptied undertaking 
on th ' part of the assignor not to do angfhing to defeat the assign- 
mentj for a breach of which he U liable to an action, lb. ; 
and see Aidfon v. AfkinSy IS C. B. 210; 25 L. J. C. P. 220.] 

91. Add to note (a) : - As to the liability of*a banker for di'^eloMiig the 
state of his eustoiner's account, see Ihirdy \. Veasey^ L. K. 3 El. 
107 ; 37 1.. J. Kx. 77. 

105. Line 32, ud<l : — Kx p. Swany L. K. G E<], 'Ml. 

123. Line 21, arid ; — Set* furtlier at to the obligations and liabilitit's of 
Railway Companies as Carriers, *• Tht* Keijulution of Railways 
Act, 1H6S,” 31 A 32 Viet. c. 1 Pd, ss 1 1 21. 

123. And at p. 2M. As P) the rule in Jladleg v. lui.rendale, note the cases 

Corg V. 7'hames Ironworks Co., L. R. 3 Q. B. IHl ; 37 L. J. Q. 
11.68; itrifish (\dumhia tSaw Mill Co. v. iSelf/eshipy L. R. 3 C. P. 
499 ; 37 Ij. J. I*. P. 235 ; re Trent and JIumber Co., L. R. 6 Eq. 
39t»; 37 h. J. C. GvS6. 

124. Line 18 of note, add : — And sec Prifish Columbia Saw Mill Co. T. 

Neitlcship, L, R. 3 C. P. 199 ; 37 L. J. C. P. 235. 

127. Add to note : — A railway company is now bound, on application, to 
deliver jmrticulars ot^ the eharuc, distinguishing how’ much is for 
conveyance ami how much for loading, collection, delivery and 
other expenses, under “The Regulation of Railways Act, 1868,” 
81 A 32 Viet. c. 119, 8 . 17. 

130. Lino 26 of note, add Drarachi v. Auglo-Kggptian AVir. Co., 37 
L. J. O. P. 71 ; L. R. 3 C. P. 190, and Coventry v. 

87 L. J. C. 30 i L. K. 6 Eq. 44. 
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135. Line 6 of note add : — Buxton r, North-Eastern By, Co,^ L. B. 3 Q. 
B. 549. 


135. Line 12 of note, add : — Glover v. London and South-Western By. Co.^ 
L. R. 3 Q. B. 25 ; 37 L. J. Q. B. 57. 

137. Note (rt), add “ Tlie Teleirrnph Aet, 1858,” 31 & 32 Viet. c. 110, 
ineorpomtes “The Telegraph Aet, lSt>3.” 

142. Note («), add: — “The Companies Aet, 1807,” 30 k 31 Viet. c. 131, 
is to be construed as one with “ Tlie Companies Act, 1802.” 

144. Add : — Count by a limited company registered under the Companies 
Act, 1802, against a confrihufttrif for calls : Brighton Arcade 
Co. V. Doivliny, L. H. 3 C. 1\ 175 ; 37 L. J. C. B. 125. 

140. Add to end of note ; — Beckett v. Midland By. Co.t 37 L. J. C. P. 11 ; 
L. R. 3 C. P. 82. 

Also add: — Bv “The Rejiidation of Railways Aet, 1808,*’ 31 k 
32 \ ict. e. 119. s. 41, either }>arty' nui\ a}>j>ly for a judge's order 
for the trial of the <pR\-tion of eom]>ensation, to l)o stated in aii 
issue, ill one of tlie superior cuuirts. 

159. Line 3 from bottom, add : — “ The Industrial and Provident Societies 
Aet, 1807,'’ 30 A 31 Vict. c. 1807, incorporates “The Indu.striul 
and Provident .'Societies Aet, 1802 it repeals s. 5 of the latter 
Act, but re-enacts it in subst.inee bv s. 4, witli a re.^ervatiou in 


8. 1 1 as to societies rej^istercd under tlie repealed section. 

168. Note (a), add : — I'his section applies to contracts of guarantt‘e made 
before the passinir ot the Aet. {Be Wolf v. Lind.sell^ L. R. 5 Eu. 
209 ; 27 L. J. C. 293.) 

172. Line 23 of note, add : — Fleet v. Perrins, L. R. 3 Q. B. 53G ; 37 L. J. 


Q. B. 233. 

173. Line 9 of note, add : — A liu«band was held liable, as for necessaries of 
the wife, for artielo snjjplird by order of the uife for the u.se of 
tlieir ehihl, ol wlioni the ui/c liad tin* custody under an order of 
tljc t’ourt of Clianccrv obtained on Iut ov»n ]>r*tition. {Bazeleg v. 
Forder, L. R. 3 Q. B. 559 ; 37 L. J. B. 237 j Cockburn, (\j., 
dissent ienie.) 

179. Line 27, add : — Belteleg v. Slainshy, L. R. 2 (’. P. 56S : 36 L. J. C. P. 

293 ; Grissell v. Bristowe, L. K. 3 C. P. 112 ; 37 L. .1. C. P. 89 ; 
Budge V. Botrman, 37 L. J. Q. B. 193. 

179. Note (a), add : — Pa in/ v. JInfehinsnn, L. R. 3 Kq. 257 ; 3 C‘h. Ajn 
388 ; 37 L, J. C’. 485 ; ('ru.se v. J^aine, 37 L. J. C. 711 ; Coles v. 
Brisioire, L. R. fJ Kq. 1 19 ; 37 L. J. C. 737 ; aiid see “ Tlie Com- 
panies Act, 1867,” 30 A 31 Vict. c. 131, s. 26. 

181. Note (a), add a reference to “The Policies of Marine Assurance Act, 
1868,” cited at p. 610. 

181. Line 21 of note add : — 8ce Be Mailos v. Norths L. R. 3 Ex. 185; 
37 L. J. Ex. 116. 


183. Line 29, add : — Xenos v. Fox, 37 L. J. C. P. 294 ; L. R. 3 C. P. 630. 

185. Line 27, add : — Fletcher v. Alexander, ,37 L. J. C. P. 193; L. R. 3 
C. P. 375. 


187. NoU^ (a), add a reference to “The Policies of Assurance Act, 1867,” 
39 k 31 Vict. c. 144, cit,pd at p. CIO. 

194. Note (a), as to Irisli and Scotch jiidgTTients add a reference to “The 
Judgments Extension Act, 1868,” 31 & 32 Vict. c. 54, ss. 1, 3, 
cited at p. 624. 

19o. Line 26 of note, add : — Liverpool Marine Credit Co, v. Hunter, 37 
L. J. C. 386. 
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206. Line 13, add : — Bird v. Blwes^ L. R. 3 Ex. 225 ; 37 L. J. Ex. 91 ; 
Rt^an V. Thompson^ L. R. 3 C. P. 144 ; 37 L. J. C. P. 134 ; 
Thompson v. Lapworth^ L. R. 3 C. P. 149 ; 37 L. J. C. P. 74. 

206. Add to end of note : — Rolph v. Crouch, L. R. 3 Ex. 44 ; 37 L. J. 
Ex. 8. 

225. Note (a), add references to “ The Medical Act Amendment Act, 1868,” 
31 Viet. e. 29, and “The Pharmacy Act, 1868,” 31 & 32 Viet. c. 
121. 

227. Line 25, add : — Albert v. Orosvenor Investment Co., 37 L. J. Q. B. 
24 ; L. R. 3 Q. B. 123. 

242. Lino 1 of note, add : — Gyle v. Lord Vane, L. R. 3 Q. B. 272 • 37 L. J. 
Q. B. 77. 

250. Line 8 of note, add : — Hinton v. Sparices, L. R. 3 C. P. 161 ; 37 L. J. 

C. P. 81. 

251. Line 18 from bottom, add : — Rngell v. Fitch, L. R. 3 Q. B. 314 ; 37 

L. J. Q. B. 145. 

251. Line 12 from bottom, add: — Ralph v. Crouch, L. R. 3 Ex. 44; 37 
L. J. Ex. 8. 

257. Line 29, add : — GrisseJl v. Bristotce, L. R. 3 C. P. 112; 37 L. J. 
C. P. 89 ; Rtidge v. Bowman, 37 L. J. Q. B. 193. 

264. Line 11 from bottom, add: — And see Jones v. Just, L. R. 3 Q. B. 
197, 202 ; 37 L. J. Q. B. 89, 93. 

267. Line 8 of note, add Jones t. Just, L. R. 3 Q, B. 197 ; 37 L. J. 

Q, B. 89. 

269. Line 3 of note, add:— And see Jones v. Just, L. R. 3 Q. B. 197, 
203 ; 37 L. J, Q. B. 89, 93. 

280. Add at end of note : — Shepherd v. Bristol and Fxeter Rg. Co., L. R. 
3 Ex. 189; 37 L. J. Ex. 113. 

289. Add at end of note: — By “ Tlu* Companies Act, 1867,” 30 A 31 Viet. 

c. 131, 8. 2(5, the conipany is retpiircd to rej]jister the transferee of 
of slmros on the up}>lication of the transferor. 

292. Line 15, add: — Stn? JJatlidai/ v. Ilolgats, L. R. 3 Ex. 299; 37 L. J. 
Ex. 17 1, upjiroving of Donald v. Suck ling. 

303. Line 10, add : — Tlie statements of a JuiIkc, made in Ins judicial capa- 
city, whether relevant or not, are absolutely privileged. {^Scott v. 
StansfieUl , L. R. 3 Ex. 220; 37 L. J. Ex. 155.) 

305. Line 9 from bottom, n<ld — ira/X /w v. Hall, 37 L. J. Q. B. 125; L. 

R. 3 <). B. 396, eitod at p. 725. 

312. Line 18, add : — Sect. 31- of the C. L. P. Act, 1860, has been repealed 
bv the Countv Court. s Aet, 1867, 30 & 31 A’ier. e. 142, ». 33. 

315. Add to note : — As to the law respecting dila})idations see Ross v. 
Adcock, 37 L. J. C. i’. 290. 

326. Note {a), add a reference to The Regulation of Railw’ays Act, 1868,” 

31 A 32 Viet. c. 119,8. 25, enabling the Board of Trade upon 
application to appoint an arbitnitor to determine the compensation 
to be j)aid by a railway company for an injury or death by an ac- 
cident on their railway ; and s. 26, enabling the judge to order an 
examination of the jierson injured. 

327. Lino 5 from bottom, add: — It has been since decided that the death 

does not create a new cause of action, and that an accord and 
satisfaction made witli the deceased is a good plea to an action by 
the representative. (Read v. Great Eastern Rg, Co., L. R. 3 Q. B. 
655.) 
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331. Line 11, add: — Buxton v. North-Eastern Rif. Co., L. K. 3 Q. B. 
549. 

359. Note (6), add : — See Terry v. Hutchinson, L. R. 3 Q. B. 599. 

361. Line 7 of note {a), add : — JEhifimin v. Pearson, 37 L. J. C. P. 156 ; 
L. R. 3 C. P. 422 i Betts v. Be Viire, 37 L. J. C. 325 j L. R. 3 
Cli. Ap. 429. 

365. Line 20, add: — Fletcher y. Bylands, affirmed in H. L., 37 L. J. Ex. 

161, where see as to the liability fur negligence in storing water 
which escapes on to tlie land of another. 

369. Line 13 of note, add : — provided the use of such engines is authorized 
by their Act. {Jones v. Festiniog By. Co,, 37 L. J. Q. B. 214.) 

369. Line 21 of note, add ; — See Ai/les v. South-Eastern By. Co., L. R. 3 
Ex. 146; 37 L. J. Ex. 104. 

369. Line 29 of note, add : — As to negligence in respect of precautions 
necessary where dangerous works are being constructed on tlic 
line, see Daniel v. Metropolitan By. Co., L. K. 3 C. P. 216, 591 ; 
37 L. J. C. P. 1 Wy, 280. 

369. Line -‘10 of note, add ; Collis v. St lden, 37 L. J. C. P. 233 ; L. R. 3 
C. P. 495. 

373. Line 9, add : — And sec Jones v. Fesiiniog By. Co., 37 L. J. Q. B. 
214. 

379. Last line of note, add : — Smith x. London and St. Katharine Docks 
Co., L. R. 3 C. P. 326 ; 37 L. J. C. P. 217. 

384. Note (a), add : — “The Customs Consolidation Act, 1853,” 16 A 17 
Viet. c. 107, repeals tlie statute 8 & 9 Viet. c. S7, but it contains 
similar enactments to those of the repealed statute. 

391. Note (a), Add a reference to “The Hiinitary Act, 1HG6,” 29 & 30 
Viet. c. yO, by s. 46, of which local boardn, if not previously in- 
corporated, arc incorporated witli power to sue and be sued in 
such names us they may u.^ually bear or adopt. 

413. Line 9, add : — Ames v. Colnaghi, 37 L. J. C. P. 159 ; L. R. 3 C. P. 
359. 

468. Line 24, add: — 1/ Arcy v. Tamar, etc.. By. Co., L. R. 2 Ex. 158 ; 
37 L. J. Kx. 37. 

486. Line 8 of note, add : — An alteration bv the plaintiff in a material 
point does not uvoi<l the in,-«triiment (Atdous v. Cornivelt, L. K- 3 
Q. B. 573 ; 37 L. .1. Q. P>. 20l, dis-Muiting from the dictum to tlie 
contrary effect in Pigot's canr). 

507. Line 12 of note : — For 514 read 516; and add ; — Rossi v. Bailey, 
h. J. Q. B. 204 ; L. K. 3 Q. B. 621. 

510. Line 31 of note, and at p. 515, hue 1 1 of note, add : — TTaddington v. 

Boberts, h. li. 3 B. 579 ; 37 L. J. Q. B. 253. 

511. Line 25, add : — See Rixon v. Emary, 37 L. J. C. P. 213 ; L. R. 3 

C. P.516. 

515. L ine 29, add : — See further as to the date and efi’eets of the operation 
of the deed under s. 197, Exley v. Inglis, L. K, 3 Kx. 2t7 ; 37 
L. J. Kx. 115 ; Williams X. Cadburi/, h. H, 2 C. P. 453 ; 36 L, J* 
C. P. 233 ; Selby v. Oreat^es, 37 L. J. C. P. 251 ; L. R. 3 V. P. 
594. 

515. Line 11 from hottonr, add ; — Sec the remarks on the case of Lloyd r. 

Harrison in Rossi v. Bailey, 37 L. J. Q. B. 204; L. B. 3 6. B. 
621. 
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616. Line 14 of note, acid : — The Court of Queen’s Bench has since held 
that a defendant who mipjlit have pleaded the deed and did not is 
estopped frotn afterwards setting it up as a protection from the 
execution. {Rossi ▼. Bailey^ 37 L. J. Q. B. 204 ; L. B. 3 Q. B. 
621.) 

582. Line 6 of note, add : — An alteration which is not material, as adding 
to a promissory note, exprc‘ssing no time for payment, the words 
“on demand,” thougli made by the plaintiff, does not avoid it. 
{Aldous V. Cormcell, L. 11. 3 Q. B. 573 ; 37 L. J. Q. B. 201.) 

604. Line 6 from bottom, add : — De Roo v. Foster^ 12 C. B. N. S. 272. 

'612. Line 5 of note, add ; — The assignee may now sue in Ids own name, 
under “the Policies of Marine Assurance Act, 1S68,” cited at p. 
610. 

660. Line 15 of note (A): — For “repayment ” read “ prepayment.” 

721. Line 9 of n<»te, add : — Lawrence v. llitcli^ reversed in error, L. B. 3 
Q. B, 521 ; 37 L. J. Q. B. 209 ; Mills v. Mayor of Colchester^ 
affirmed on appeal, 37 L. J. C. P. 278 ; L. R. 3 C. P. 575. 

743. Line 3 from bottom, add : — Jlalliday v. Ilolgate^ L. R. 3 Ex. 299 ; 
37 L. J. Ex. 171. 

751. Add to note (a) : — See Terry v. Hutchinson^ L. R. 3 Q. B. 599. 




PRECEDENTS. 


CHAPTEB I. 

COMMENCEMENTS AND CONCLUSIONS 
OF DECLARATIONS (a). 


Ordinary Form of Commencement and Conclusion of a Declaration. 

(C. L. P. Act, 1852, 59.) 

In the Queen's Bench [or Common Pleas or Exchequer of Pleas]. 

The day of > a.d. 

(Venue.) A. B. by C. D. his attorney, [or in person, as the case 
may 5e,] sues E. F. for state the cause of action^ and conclude 
thus :] And the plaintiff claims £ . 


(a) The Declaration Form of commencement and conclusion.'] By 
the C. L. P. Act, 1852, s. 59, every declaration must commence and con- 
clude in the above form or to the like effect. If it deviates from that form 
in any material particular, an application may be made to the Court or a 
judge to set it aside as irregular, or to amend it. (See White v. Fettham^ 3 
C. B. 658.) 

Title and date.]^By the C. L. P. Act, 1852, s. 51, “Every declaration 
and other pleading sliall be entitled of the proper court, and of the day of 
the mouth and the year when the same was pleaded, and shall bear no other 
time or date.*’ Deviations from this requirement ns to title, as w’here a 
declaration is entitled on the back only (RipUng v. Watts, 4 Dowl. 290), or 
as to date, as by omission of the era “of our Lord” {Holland v, Tealdi, 8 
Dowl. 320), or by delivering a pleading on a day after that on which it bears 
date [Netcnham v. Hanny, 6 Dowi. 259; Hodson t. Pennell , 4 M. 4: W, 
373), have been held to be irregularities, and might form a ground for set- 
ting aside, or at least for amending the pleading. 

7}ime for declaring .^ — The plaintiff may declare immediately after the 
defendant has appeared. (Morris v. Smith, 2 C. M. & R. 314.) If the de- 
fendant does not apjxjar within the time limited for that purpose by the 
writ, the plaintiff may proceed, when the writ is specially indorsed, to ob- 
tain judgment in default of appearance under the C. L. P. Act, 1852, s. 27, 
and where the writ is not 8i)ecially indorsetl, to file a declaration under the 
C. L. P. Act, 1852, 8. 28. If the plaintiff does not declare before the end of 
the term next after the appearance, the defendant may then give him a 
four days* notice to do so, and sign judgment of non pros, a^nst him un- 
less he declares- within that period, or such extended period as may be 
granted on application to tlic Court- or a judge. (Foster v. Pryme, 8 M. A 
W. 664 ; Medway v. Oilhert, 1 H. A C. 496 ; 32 L. J. Ex. 30 ; C. L. P. 
Act, 1863, 8. 63 ; r. 7, H. T. 1853.) And even tliough no notice to declare 
may have been given, if the plaintiff does not declare witliin one year after 
the writ of summons is returnable, that is, after service of it is effected, 
he is deemed out of court. (C. L. P. Act, 1852, s. 58 ; Barnes v. Jacicson, 
3 Dowl. 404; Chaplin V. Showier^ 6 D. A L. 227.) It is provided by 
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Commencements and Conclusions 


2 WiU. IV. C) 39, 8. 11, that no declaration shall be filed or delivered between 
the tenth day of August and twenty-fourth day of October. (See further ai 
to the time and mode of declaring, 1 Chit. Pr. 12th ed. 223.) 

Venue.'] — By r. 4, T. T. 1863. ** the name of a county shall in all cases 
he stated in the margin of a declaration, avid shall be taken to be the venue 
intended by the plaintiff, and no venue shall be stated in the body of the 
declaration, or in any subsequent pleading ; provided that in cases where 
local description is now required, such local description shall be given.” 

The venue, or the county named in the margin of the declaration, is the 
place where all the facts alleged in the declaration are supposed to have 
happened. Where the place of the liappening of a fact or oi the existence 
of a thing is a material ^legation, the venue so stated in the margin supplies 
that allegation in the absence of any other statement (Cook v. Sw^y 14 
M. & W. 235 ; Boydell v. Harknets, 3 C. B. 168) ; and if the allegation of 
the fact or thing is traversed the place is traversed also. (Richardeon v. 
jLockliny 6 B. k S. 777 ; 34 L. J. Q. B. 225.) As to local description and 
where it is required, see r. 18, T. T. 1853 , poeiy “ Treepaes to Land'' 

The venue is the statement of the county in which the action is to be 
tried. In respect of the venue, actions are either local or tranaitory. In the 
former the venue must be laid truly in the county in which the cause of 
action arose ; in the latter it may be laid in any county at the option of the 
plaintiff, subject to an application by the defendant to change the venue. 
As a general rule, actions for wrongs in respect of real property are local, 
and other actions are transitory. In actions relating to particular subjects, 
the venue is sometimes made local by statute where it otherwise would not 
be so. In using the following precedents it may be assumed that the venue 
is transitory unless it be otherwise stated. Any peculiar rules relating to 
the venue will be mentioned under the titles to which they apply. 

The venue consists merely of tlie name of the county for which the com* 
mission of nisi prius issues, and in which tlie action is to be tried, as Mid* 
dlesex, Devonshire, London, Bristol, etc. By an Order in CouncU dated the 
4th May, 1864 (made in pursuance of the 3 4 Will. IV. c. 71), the county 

of Lancaster is divided for the pur}>oses of tlie Assizes into ** Lancashire, 
Northern Division,” ** Lancashire, West Derby Division,” and ** Lancashire, 
Salford Division the venue must be so stated in the declaration, accord* 
ing to whether the issue is intended to be tried at Lancaster, Liverpool, or 
Manchester. In like manner by an Order in Council dated the 10th June, 
186A appointing assizes to be held at two places in the county of York, 
the venue is to be laid in “ Yorkshire, North and East Riding Division,” 
^ the issue is to be tried at York, or ” Yorkshire, West Riding Division,” 
if it is to be tried at Leeds. For the purposes of actions in which the 
venue is local it is ordered that all these divisions arc to be considered as 
if they were separate counties. (See Thompaon v. JJornbpy 9 Q. B. 978.) 

By the C. L. P. Act, 1852, s. 41, “ Where two or more causes of action 
joined in the same suit are local, and arise in differetit counties, the venue 
may be laid in either of such counties j but the Court or a judge shall have 
power to p^revent the trial of different causes of action together, if such trial 
w*ould be inexpedient, and in such case such Court or judge may order 
separate records to be made up, and separate trials to be had.” 

The omission of the venue would be an irregularity, and is said to be a 
ground for demurrer. (Remington v. Tayloty 1 Lutw. 236.) If a wrong 
venue be stated in a local action, Ind the error appear on the record, the 
objection may be taken on demurrer. (Mayor of Bermck^upon^ TSceed v. 
Shanksy 3 Bing. 459 ; Simmons v. Lillystoney 8 Ex. 431.) If the error does 
not appear upon the record, it must bo pleaded ; for otherwise, as a inw 
only inquire of the issues raised, (Boyes v. Sewetson, 2 Bing. K. C. 

RasiOy 15 M. A W. 244,) it could not be a ground of non* 
suit, (EUeUngs v, Hollingsworth^ 7 M. P. C. O. i28,) unless the venue in 
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the body of the declaration or imported from the mar^nn is inyolved in an3' 
of the allegations trayersed. (See DouUon y. Matthews^ 4 T. K. 603 ; Richard^ 
son Y. Loohlint supra.) The error cannot in any case be taken adyantage of 
after yerdict. (16 & 17 Car. II. c. 8, s. 1 ; Boyes y. Hewetson, supra.) A 
plea to the yenue seems to resemble in its nature a plea to the jurisdiction. 
(Barker t. Darner, 1 Salk. 80.) 

Change of eeifwe.] — In transitory actions the Court has power at com- 
mon law to change the yenne. In local actions no such power exists at 
common law ; but by the statute 3 & 4 Will. IV. c. 42, s. 22, a local action 
may be tried in another county than fhat stated in the venue by a judge's 
order, a suggestion of which is to be entered upon the record. (See Chit. 
Forms, lOtn ed. ISO.) In such case the venue is not changed, nor is the 
statement of it in the margin of the declaration altered ; and it is imma- 
terial for this purpose whether the venue is local at common law or is made 
so by statute. (Qreenhow v. Parker, 6 H. & N. 882 ; 31 L. J. Ex. 4.) 
When the venue, either local or transitory, is laid in the county of any city 
or town corporate, the court or a judge may cause the trial to take place in 
the county next adjoining ; see 38 Geo. III. c. 52, s. 1 ; Itchin Bridge Co, 
y. Local Board of Southampton, 8 £. & B. 803 (a) ; 27 L. J. Q. B. 128 ; 
Chit. Forms, 10th ed. 130. 

The venue cannot in any case be changed ns of course, for by r. 18, H. 
T. 1853, “ No venue shall be changed without a special order of the Court 
or a judge, unless by the consent of the parties.** 

The Committee of the Judges to whom the question was referred, as to 
the practice to be adopted under tliis rule, reported in tlie following terms : 

First, that in their opinion it is more convenient as a general rule, that 
the application to change the venue by rule or summons may be made be- 
fore iasue joined, provided that this shall not prejudice either party from 
applying, after issue is joined, to lay the venue in another county, if it shall 
appear that it may be more conveniently tried in such county. 

** Secondly, that a defendant on his affidavit to obtain the rule nisi to 
change venue, or in support of a summons for that purpose before issue 
join^, should state all the circumstances on which he means to rely as the 
ground for the change of venue ; but that he may, if he pleases, rely only 
on the fact that the cause of action arose in the county to winch he seeks to 
have the venue changed ; which ground shall be deemed sufficient, unless the 
plaintifi* shows that tlie cause may be more conveniently tried in the county 
in which it was originally laid, or other good reason why the venue should 
not be changed.*’ (De Rothschild v. Shilsion, 8 Ex. 503 ; 22 L. J. Ex. 279.) 

The practice recommended by this report has been hitherto adopted in 
those cases where, according to the previous practice, the venue could be 
changed. But it has been said that some Judges do not consider them- 
•elves bound by the above resolutions. (See, per Willee, J., Jackson v. Kidd, 
8 C. B. N. 8. 354 ; 29 L. J. C. P. 221.) 

The affidavit that the cause of action did not arise in the county in which 
the venue is laid, and that it orose in the county to which it is sought to be 
changed, and not elsewhere, is called the common affidavit, and unless an- 
sweiw as above mentioned, is in general sufficient ground for an applica- 
tion to change the venue before issue (see De Rothschild v. Shilsion, supra; 
CluUs V. Bfiidlry, 13 C. B, 604; Smith v. O' Brien, 26 L. J. Ex, 80) ; but 
it is not alone sufficient ground for an application after issue {Begg v. i^rhes, 
13 C. B. 614) ; nor after tlie defendant lias undertaken to take aliort notice 
of tnal (Clulee v. Bradf^, supra), or notice of trial for a particular sittinff. 
(Jaekson v. Kidd, 8 C. B. N. S. 364 ; 29 L. J. C. P. 221.) 

If tbo common affidavit is answered by the plaintiff, the Court or judge 
will decide upon the facts and balance of convenience, (fioss v. Napi^, 30 
L. J. Bx. 2 ; and see Durie v. Hopwood, 7 C. B. N. S. 835.) 

See a Ittll account of the law relating to venue in the notes to Mosiyn r, 
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Fabrigas^ 1 Smith’s L. G. 6th ed. 628 ; 1 Wms. Saund. 74 «. (2) j 241 
e,/; and in 1 Chit. PI. 7th ed. 279; and of the practice as to change of 
venue, 2 Chit. Pr. 12th ed. 1349. 

Forties — The declaration should correspond with the writ: in the 
names of the parties ; in the number of the parties ; in the characters 
in which they sue and are sued. (1 Chit. Pr. 12th cd. 225.) A variance 
between the declaration and the writ (except in the points hereinafter 
mentioned) is an irregularity and is ground for an application to set aside 
the declaration. {Tory v. Stevensy 6 Dowl. 275; Kitchen v. Frooks, 6 M. 
& W. 522.) 

Names of the parfies.l — The Christian names and surnames of the plain- 
tiff and the defendant should be stated in full and correctly in tlie writ, and 
in the declaration. Titles and names of dignity should be added, as : the 

Right Honourable , Duke of, or Marquis of, or Earl of, or Viscount 

or Baron , or the Right Reverend Father in God Lord Bishop 

of , Sir , Bart. A person having a title by courtesy is fre- 

quently designated by his proper name, with the addition “commonly 
called Lord In the case of a clergyman it is usual, but not neces- 

sary to prefix the term “ Reverend “ to his name, or to add “ Clerk,” after 
it. As to misnomer in titles and names of dignity ; see Cautioell v. Marl 
of Stirling, 8 Bing. 174; Wells v. Lord Sitffield, 4 C. B. 750. 

B^ the 3 A 4 Will. IV. c. 42, s. 12, “ In actions on bills of exchange or 
promissory notes or other written instruments, any of the parties to which 
are designated by the initial letter or letters, or some contraction of the 
Christian or first name or names, it shall be sufiieient in the process or 
declaration to designate such persons by the same initial letter or letters, 
or contraction of the Christian or first name or names, instead of stating 
the Christian or first name or names in full.” See post, “ Biils,' p. 95. A 
person who executes a def*d by a wrong name, should be sued by the name 
in which he executed it. (See Williams r. Ergant, 5 M. & W. 447 ; and see 

1 Chit. PI. 7th ed. 265 ; Mayor of Lynne's vase, 10 Rep. 122 b.) 

Misnomer.'] — A name wrongly spelt, in a manner idem sonans, is no 
material misnomer. {E. v. Shakespeare^ 10 East, 83; Akitbol v. BenidittOy 

2 Taunt. 401 ; Williams v. Ogle, 2 Str. 889.) If there be a misnomer in 
the writ, it seems the defendant, if he apjiears, can take no advantage of it. 
(1 Cliit. Pr. 12th cd. 186.) But the misnomer shotdd be corrected in the 
declaration, by inserting the right names, with a statement that the party 
misnamed had sued or been sued by the name in the writ. Forms for the 
declaration in such cases are given, post, p. 15. Tlie defendant can take 
no advantage of the alteration. {Hobson v. Wadsworth, 8 Dowl. 601 ; 
Williams v. Bryant, 5 M. & W. 447.) By the 3 & 4 Will. IV. c. 42, s. 11, 
if there be a misnomer in the declaration the defendant may cause the de- 
claration to be amended at the costs of the plaintiff by inserting the right 
name upon a judge’s summons founded on an afilduvit of the right name; 
and in case such summons shall be disc^harged, the costs of such applica- 
tion shall be paid by the party applying if the judge shall think fit. Thi» 
is the only proceeding the defencumt can take on the misnomer. {Lindtay 
v. Wells, 3 Bing. N. C. 777 ; Rust v. Kennedy, 4 M. A W. 586.) And the 
objection must w taken within th^time for pleading. {Kitchen v. Broohiy 
5 M. A W. 522.) A misnomer is no ground of nonsuit at the trial, if the 
defendant ^ not deceived. {Bouyhton v. Frere, 8 Camp. 29.) And it can- 
not be objected to after any admission of identity by the defendant. 
{Fisher v. Magnay, I D. A L. 40.) A person served with a writ issued 
against another person is not bound to ap|jear, and is not adbeted by pro- 
ceeding taken in default of appearance. If he is taken in execution, the 
party issuing the execution, and the sheriff, are liable to an aotion for fklse 
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imprisonment. {Walley v. M* Connelly 13 Q. B. 903 ; Kelly v, Lawrence, 
8 H. & C. 1 ; 33 L. Ex. 197.) 

Kumher of the partieB."] — All the parties, however numerous, jointly en- 
titled or liable to sue or be sued, must be joined both in the writ and in the 
declaration (see Meehe v. Oxlade, 1 B. & P. N. R. 289), unless they are 
incorporated, or authorized by a statute to sue or defend by a name or title, 
or by a public officer, chairman, secretary, etc. (See forms in such cases, 
post.) As to the proper parties to sue or to be sued, and the consequences 
of misjoinder and nonjoinder of parties, see poei. Pleas, “ Abatement. '' 

By the 0, L. P. Act, 1860, s. 19, it is enacted that “ The joinder of too many 
plaintiffs shall not be fatal, but every action maybe brought in tbenameT)f 
all the persons in whom the legal right may be supposed to exist ; and 
judgment may be given in favour of the plaintiffs by whom the action is 
brought, or of one or more of tliem, or, in case of any question of misjoinder 
being raised, then in favour of such one or more of them as shall be adjudged 
by the Court to be entitled to recover : Provided always, that the defend^t, 
though unsuccessful, shall be entitled to his costs occasioned by joining any 
pewon or persons in w'hose favour judgment is not given, unless otherwise 
ordered by the Court or a judge.” This section applies where the legal right 
may be supposed to exist in all the persons joined as pluintifTs, and it is 
found at the trial to exist in one or more of them only. (See Bremner v. 
Suit, Xi. R. 1 C. P, 748; 35 L. J. C. P. 332.) But it does not apply 
where it cannot exist in all the plaintiffs jointly, and the doubt Is whether 
it exists in one or others of them exclusively. Thus^ an administrator 
Buing as such cannot be joined with a plaintiff suing in his own right, be- 
cause the cause of action could not be vested in an administrator as 
such, jointly with another in his own right. {Bellinqham v. Clark, I B. S. 
332 ; Stubs V. Stubs, 1 H. k C, 257 ; 31 L. J. Kx. SlO.) 

By the C. L. P. Act, 1852, s. 4, ** Every writ of summons shall contain 
the names of all the defendants, and shall not contain the name or names 
of any defendant or defendants in more actions than one.” Consequently 
if a party not in the writ be joined in the declaration it may be set aside as 
irregular (Haiqh v. Vomray, 15 East, 1 ; Royers v. Jenkins, 1 B. & P. 383) ; 
nor, in general, can the prom'dings he amended. (Goodchild v. Leadham. 
1 Ex. 7U(>; Bakery. Nearer, 1 Dowh 616.) 8o also separate declarations 
ftjOfiiinst each of several defendants joined in the same writ would be set asid^ 
{Pepper v. W%aUey, 1 Bing, N. C. 71) (except under the Summary ProCi - 
dure of Bills of Exchange Act, 1855, s. 6). But the plaintifl' may declare 
against one or more of several defendants, provided lie does not declare 
against the others {Coldtrell v. Blake, 3 Bowl. 656' ; for the declaration may 
nant>w the 0 ]H»ration of the writ. {Davies v. Thomson, 14 &I. & W. 161, 165.) 
A defendant not declared against, luiwevor, may give the phiintiffi notice to 
declare, and may thus obtain judgment of von pros, against tlie plaintiff 
as regards himself. {Banei'oft v. Greenwood, 1 H. k C. 778; 32 L. J. Ex. 
154; Roe V. Cock, 2 T. R. 257.) 

Ckearaeier in which the parties sue or are s^ied.'] — Tlio rule here is that 
the declaration must not contradict the writ, but may represent the parties 
in any clmractcr consistent with the writ. (Ashworth v. Ryal, 1 B. A Ad. 
19.) Thus, upon a writ in the plaintiJTs namemendy, without affixing any 
character, the plaintiff may sue in the declaration as assignee or executor, 
/ Johnson, 2 Bowl. 653.) But upon a writ describing the plain- 

tiff as suing as executor {Douglas v. Irlam, 8 T. R. 416), or as suing qiri 
tarn (^Delves v. Strange, 6 T. R. 158), the plaintiff cannot declare in his 
own right. The plaintiff was allowed to declare in his own right where the 
writ merely described him ** exeewf or,” without stating that he sued as exe- 
cutor. {Free v. White, 1 Bowl. N. S. 586.) The same mice apply with re- 
gard to the defendant. But where the writ summons a party .in his own 
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luune, the plaintiff cannot proceed against him as the public ofllcer op roppo- 
sentatiye of a companj j for bj so doing he wpuld substantially change the 
defendant. {Christie v. 16 M. & W. 669.) 

the plaintiff *8 cause of action accrue to him in a peculiar charactePi OP 
if the defendant is liable only in a peculiar character, the statement in the 
declaration must be framed accordingly, otherwise a variance would app^r 
upon the evidence. By r. 6, T. T. 1853, “ the character in w'hich the plain* 
tiff or defendant is stated on the record to sue or to be sued sliall not in any 
case be considered as in issue, unless specially denied.** 

Capacity of the parties to sue and be sued^ and to appoint an attor- 
ney J ] — In general, every person may appear and sue or defend in person, OP 
by attorney. (1 Chit. Pr. 12th ed. 84.) A declaration omitting to show 
whether tile plaintiff sued in person or by attoniey might be set aside at 
irregular. ( jfliite v. Felthamy 3 C. B. 658.) A party cannot appear by two 
attorneys, and it would be an irregularity to appear by two upon the record. 
{Williams v. Williams, 10 M. & W. 174, 178, 476.) 

The above general rule is subject to exceptions on account of various per- 
sonal disabilities, such as marriage, infancy, lunacy, etc. A married woman 
cannot appoint an attorney. {Quids v. Sanson, 3 Taunt. 261.) Where a 
husband and wife sue or are sued jointly, the husband may appoint an 
attorney for both. (2Wm8. Saund, 213.) A married woman sued alone 
must appear in j>erson, and then may plead lier coverture in abatement 
2 Chit. Pr. 12th ed. 1252 ) ; or if the action is founded upon a contract 
made during coverture, the coverture may be pleaded in bar. {Ib. j and 
iee post y Husband and Wife,") 

An infant cannot sue or appear either in )>er8on or by attorney ; but must 
sue by prochein ami or by guardian (2 Chit. Pr. 12th ed. 1240), and de- 
fend by guardian only. {Ib. 1244.) A prochein ami is appointed by the 
Court, and may sue without any authority from the infant. {Morgan v. 
ThomCy 9 Bowl. 228 ; Lees r. Smith, 5 II. k N. 632.) An infant cannot 
appoint an attorney. {Ihnl v. Pegg, 5 B. k Aid. 418.) The infant, how'ever, 
is the real party to the suit, and if an attorney is employed on his behalf, 
such attorney is liable to the infant and not to the prochein ami for the 
conduct of tlie suit and for the money ifcovered. {Collins v, Brooky h H. 
& N. 700; 29 L, J. Ex. 255.) But an infant joint -executor wilh others 
may join with them in suing by attorney ; though he could not, if sole 
executor, sue at all. {Foxxcist v. Tremaine, 2 Wms, Saund. 212 ; 38 George 
III. c. 87, s. 6 ; 1 Wms. Ex. 6th ed. 222.) If an infant ap]|>ears by attorney, 
the Court has no pow er to amend the procet^lings by stating an appearance 
by guardian, but may set tliein aside. [Carr r. Cooper, 1 B. d: 8. 230,) 

An idiot must appear in person ; but another person may bo admitted 
to plead for him. (4 Kep. 124. 2 Wms, Saund. 333.) A lunatic retains 

all his civil rights in his own person until found by inquisition to be of un- 
sound mind. He may appear by altoniey (2 Wms. Saund. 333), or he may 
appear in person ; and any person may sue for him in his name. (Rock v, 
Slade, 7 Bowl. 22 ; and sec Gleddon v. Treble, 9 C. B. N. S. 367 ; 80 L. J. 
C. P. 160.) 

Tlio practice in reference to parties under disabilities will bo found fully 
explained in 2 Chit. Pr. 12th ed. part iv. caps. x. xi. xUL The pleadinga 
in such cases will be found in the JL^recedent#, post. 

The body of the declaration .'] — The liody of the declaration oonaista of 
the statement of the facts which constitute the plaintiff’s cause of action ; 
and it contains, generally speaking, two principal parts, namely, the state- 
ment of the right of the plaintiff which nas been violated, and the state- 
ment of the wrong or violation of that right by the defendant. 

^uses of action are conveniently divided into those arising on contracts 
and those -for wrongs independent of contract (see chapters 2, 3, 
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C. L. P. Acfc, 1852, 9ched. B.) And there are important differences in the 
manner of stating the cause of action in the declaration in these two 
dirisions. 

In actions on contracts it is generallj necessary in ^he declaration to 
state the contract or agreement or the parties by which the right is created, 
in such a manner os to show the validity of the right ; thus, in an action 
on a contract under seal it is necessary to allege tltat the defendant by deed 
covenanted, and then to allege the breach of the covenant ; in an action on 
a simple contract it is necessary to allege the promise of the defendant, 
and the consideration supporting the promise, and then to allege the 
breach. 

But in actions upon simple contracts where the consideration has been 
executed and has resulted in a present debt, a short form of declaration 
is applicable, called an indebitatus count ; in which it is sufficient to state 
merely that money is ])ayable by the defendant to the plaintiff for goods 
sold and deliTered by the plaintiff to the defendant, or for money lent by 
the plaintiff to the defendant, or whatever the consideration may have been, 
without stating the contract or breach more explicitly ; in such declara- 
tions the statements of the contract or right and of tlie breach or wrong 
are involved in the allegation of the existing debt and the consideration 
for it. (dee Indebitatus Counts^^ posit p. 35.) 

In actions for wrongs, independent of contn»ct, the right is generally an 
existing fact, and is so stated, without showing the origin or creation of the 
right ; as in actions for trespasses to land, or goods, where the declaration 
alleges that tiie land was the plaintiff's and the defendant broke and entered 
it ; or that the goods were the plaintiff’s and the defendant seized and 
carried them away. 

Certain rights are implied in law and arc inseparably annexed to the 
person of the plaintiff, as the right to security of life and limb, liberty and 
reputation j and these it is unnecessary to allege. In such cases the de- 
claration states only the violation of the right, as, that the defendant as- 
saulted and beat the plaintiff, or that the defendant imprisoned the plain- 
tiff, or that the defendant spoke of the plaintiff certain defamatory words. 
(See, per Patteson, J., Cottony. Browney 3 A. & E. 312, 314.) 

In some cases, in stating the act coinplnined of it becomes necessary also 
to allege that it was committed in a certain manner, as “ negligently ” or 
** maliciously ” or “ without reasonable or probable cause,” or scieniery that 
is to say, with knowledge of a certain fact ; for the act in itself may not be 
actionable, but may have been made so only by the way in which it was 
done; as in actions for driving negligently, for defamation, for malicious 
prosecution, for keeping a mischievous animal with knowledge of its mis- 
chievous nature ; in these cases the mode of doing the act is of the gist of 
the cause of action, and constitutes a necessary part of the statement of the 
wrongful act. 

Again, in some cases of wrongs the act complained of is not in itself 
necessarily injurious to tlio plaintiff', but becomes so only by reason of the 
special damage caused to him by it, and it then becomes necessary in the 
declaration to state also tlie Bf)eciai damage as the gist of the action y as 
for example, in a declaration for a nuisance alleging that the defendant 
placed an obstruction on a public highway whereby the plaintiff was 
thrown down and injured ; and in a declaration for slander alleging that 
the defendant spoke of tlio plaintiff certain defamatory words, (not ac- 
tionable in themselves,) whereby he lost a situation or incurred other loss. 
In declarations of this kind, the damage so stated is an essential part of 
the statement of the wrongful act, and not a mere statement of oamage 
in aggravation of the claim. {Bee post, ** Damages,** p. 12, ii.) 

^ — The term inducement is commonly applied in a general 
to suclTpbrtion of a declaration as is introductory ; but tlie strict 
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I teoomcal meaning and practical importance of it vary according to the 
nature of the cause of action. 

Thus, in actions for wrongs independent of contract that part of the de- 
claration which precedes, in logical order, the statement of the wrongful 
act, comprismg the allegation of the right or of the circumstances con- 
stituting the light is commonly known as the inducement ; as, in the abore 
^ actions of trespass to land or goods, the allegations that the land was the 
plaintiff's, and that the goods were the plaintiff's, are inducement. In the 
cases of trespass for assault and battery and for false imprisonment there is 
no inducement, because the riglit being implied and not expressly stated, 
there is no allegation preceding the statement of the wrong. 

On the other hand, in actions on contracts that part of the declaration 
only which precedes the allegation of the contract is considered as induce- 
ment. It commonly liappens, therefore, that in declarations on contracts 
there is no inducement, as the declaration begins by alleging the contract ; 
but it sometimes happens that, for the purpose of j>erspicuity, prefatory 
st^ements^ are introduced, explaining the relatiye positions of tho ^rties, 
or other peculiar circumstances '‘under which the eoulract was maqe,’aiKl 
such preiatory statements are called inducement. 

Matters of inducement of the latter kind which are introduced merely to 
explain the essential statements of the declanitlon, and which do not them- 
selyes involye any essential allegation, whether occurring in declarati6ns on 
contracts or, as may happen, in declarations for wrongs independent of 
contract, are immaterial, and eainiot bo traversed or put in issue. (Stephens 
on Pleading, 7th ed. 223 ; see Mitchell v. Crasstvetlery 13 C. B. 237.) Tfiey 
need not be proved by the plaintiff. {I>uhes v. GostUngy 1 Bing. N. C. 588.) 
Nor are they admitted by tlie defendant by not traversing them. iOreto v. 
Silly 3 Ex. 801.) If they are calculated to prejudice or embarrass the de- 
fendant, he should apply to thj Court or a judge to strike them out under 
the C. L. P. Act, 1852, s. 52. (Sec Cutter, Burridgey 9 Q. B. 1015 ; Tallis v. 
TaXlUy 1 E. & B. 397 n. (a) ; 21 L. J. Q. B. 269.) 

It must be observed that the inducemtiit is not alwavs stated as a dis- 
tinct proposition in its logical order, but is often involved in the allegation 
of the wrong ; as where the declaration says that “ the defendant broke and 
entered the land of the plaintiff"'* or that “ the defendant converted to his 
own use or wrongfully deprived the plaintiff of the use and possession of 
the plaintiff's goods.” This has been justly described as inducement out 
of place (logically) ; but it is still inducement, and is a jierfectly distinct al- 
legation of the plaintiff s right ; and it must be so treated in pleading. 
[Torrence v. Gihbins, o Q. B. 297 ; and see Dunford v. TraUleSy 12 M. A 
W. 529 ; Mitchell v. Crassrcellery 13 C. B. 237.) 

AvermenU f\ — In declarations on contracts where the statement of the 
x)n*feii^ shows a promise conditional only, or to be performed at a future 
-ime or on the happening of some event, it becomes necessary, in order to 
tliow a cause of action, to allege that the event has happen^ or the time 
nas elapsed or the condition requisite to render the promise absolute has 
>een fulfilled. Such allegations are commonly called averments ; and their 
jrbper place in the declaration is between the statement of the contract and 
he breach. Formerly it was necessary to make averments of the perfor- 
nance of all conditions precedent with minuteness and particularity ; but 
such performance may now be avenred in a general form. (Seepo#/, ** Co»- 
iitions Precedent'") All other atiegations in a declaration of a similar 
lind, which are necessary to the cause of action, are included under the 
»rm averments, as for example, the deduction of the pltutitiflTs title and the 
statement of the defendant's title to the term, and to the reversion, respec- 
i^ly, in actions W and against assignees of the one and the other. (See posty 
‘ Landlord and Tenant:^ \ r * 

What matters must be pleaded^ and the mode of pleading 
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rawing tlie declaratioiL. m well as all subsequent pleadings, it must be con- 


>ome in mind tliat it is a 


>rinciT 


ling t hat facts only 

ulffnc 


are to be stated. Matters of law or mere interences of law shouia not be 


pleaded ; for it is for the Court to declare the law arising upon the facts 
pleaded. (See, per Buller, J., 1 Doug. 159, 279.) 

The facts pleaded must be ™terial and must be stated with certainty ; 
it is enough to allege the legal result of the facts relied on simply^ without 
setting out the subordinate facts w'hich are the means of producing it, or 
the evidence sustaining the allegation {Williams v. WilcojTt 8 A. & E. 
314, 331 ; Stephens on Pleading, 7th ed. p. 283) ; and it is not sufficient 
to state evidence from whicVi the result or fact relied on may be inferred, 
without an allegation of the fact or result itself. {Hollis v. Palmer, 2 Bing. 
N. C. 713, 717 ; Cooke v. Oxletf, 3 T. R. 653.) 

It must also be home in mind that all the material aUcytions, in the de- 
claration and subsequent [headings, must be botli true in lact^and sufficien t 
w. If an allega t ion is not triie in fact it may be traversed ; and if 
it IS not sufficient in law it may be demurred to ; or, in the latter case, 
.j udgin^t may be ar r ested, or may be given non oE^lnnte veredicio^ or erro r 
ma^ be Ibrough t! It is upon"^ the doublo^ecessity that the pleading at 
evwy stage must be true in fact and sufficient in law, that the system of 
pleading depends. 

N othing need be stated which the Court takes notice of judicially. Thus 
the Court takes judicial notice not only of the common law and statute law 
of the realm, but also of the general law of nations ; the law and custom of 
parliament, including the privileges and procedure of co-ch branch of the 
legislature ; the prerogatives of the Crow'n ; tlie maritime, civil, and ecclesi- 
astical law’s ; the articles of war both in the land and marine service ; royal 
proclamations j the rules of equity ; the custom of merchants, at least 
where such custom has been settled by judicial determinations ; the special 
customs of gavelkind and borough English land^ ; the customs of the City 
of London which have been certified bv the R<x*order : the rules and course 
of procedure of the superior Court.s and the limits of their jurisdiction ; the 
power of Courts of Equity and of the Ecclr>iasl ical Courts, and the limits 
of their jurisdiction ; the division of England into counties, provinces, and 
dioceses; the commencement and ending of legal terms; I he coincidence of 
the years of the reign of any sovereign of this country with the years of our 
Lord ; the coincidence of the days of the week with da\s of the month ; the 
order of the months; the meuniug of English words and terms of art: the 
names and quantities of legal weights and measures, and the value of the 
coin of the realm. 


But judicial notice is not taken of private Acts of Parliament ; nor of par- 
ticular local customs or usages of trade ; nor of the jurisdiction of inferior 
courts ; nor of the laws, usHgi»s, or customs of foreign countries or courts 
of justice, nor of the situation of any ]mrtieular place. Any of these 
matters w’hen relied \i|>on must be alleged like other facts ; and even in 
the case of relying on those things of which Court takes judicial notice 
it is necessary to allege any facts which aiv rinjuired to apply them to the 
plaintiff or defendant, or to the facts on which the right of action or de- 
fence rests. 


A more complete enumeration of the matters of which the Court does or 
does not take judicial notice, (including those above stated,) maybe found in 
1 Chit. PI. 7th ed. p. 236 ; and in Taylor on Evidence, 4th ed. pp. 3-31. 

The following are the principal enactments of the C. L. P. Acts, which re- 
late more especially to the body of the declaration : — 

By 0 . 49, ** All statements which need not be proved, snch as the statement 
of time, quantity, quality, and value, where these are immaterial ; the state- 
ment of losing and finding, and bailment, in actions for goods or their value ; 
the statement of acts of trespass having b^n committed with force and arms, 
and against the peace of Our Lady the Queen { the statement of promises 
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which need not be proved, ae promises in indebitatus counts, and muti^ 
promiM^ to perform agreements | and all statements of a like kind, shall be 
omitted.’* 

Bjs. 60, “ Either party may object by demurrer to the pleading of the 
opposite party, on the ground that such pleading does not set forth suffi- 
dent i^round of action, defence, or reply, as the case may be ; and where 
issue IS joined on such demurrer, the Court shall proceed and give judg* 
ment according as the very right of the cause and matter in law shall ap- 

E ear unto them, without regarding any imperfection, omission, defect in or 
ick of form ; and no judgment shali be arrested, stayed, or rerersed, for 
any such imperfection, omission, defect in or lack of form.” 

By s. 51, “ No pleading shall be deemed insufficient for any defect which 
could heretofore only be objected to by special demurrer.” (See “De- 
tnurrers” post ^ ch. 7.) 

By 8. 52, “ If any pleading be so framed as to prejudice, embarrass, or 
delay the fair trial of the action, the opposite party may apply to the Court 
or a judge to strike out or amend such pleading, and the Court or any judge 
shall make such order respecting the same, and also respecting the costs of 
the application, as such Court or judge shall see lit.” 

By 8. 55, ** It shall not bo necessary t-o make profert of any deed or other 
document mentioned or relied on in any pleading, and if profert shall be 
made, it shall not entitle the opposite party to crave oyer of or set out upon 
oyer such deed or other document.” (As to profert ai\d oyer, see 1 Chit. 
PI. 7th ed. pp. 378, 445.) 

By s. 57, “It shall be lawful for the plaintiff or defendant in any action 
to aver performance of conditions precedent generally, and tJie opposite 
party shall not deny such averment generally, but shall specify in his plead* 
mg the condition or conditions precedent the performance of which he 
intends to contest.” (Seepo#/, “ Conditions Prec^ent*') 

The 61st s. relates exclusively to declarations in actions for libel and 
slander, and the 96th s. relates to the pleadings in octions on bonds ; these, 
and the other sections of the Act relating to pleading, will be found under 
the titles to which they respectively relate. 

Several counts and joinder of counts,'] — At common law the declaration 
might join several causes of action in several counts, provided they were 
between the same parties, in the same rights, and framed in the same form 
of action. (8ee Shejikerd v. Shepherd, 1 C. B. 849.) And formerly, when 
variances between the evidence and the record could not be amended at 
nisi prius, it was necessary to provide against a variance by framing eeveral 
counts founded on the same cause of action to meet every possible oontin* 
gency which might arise upon tlie evidence. 

By the 9 Geo. IV. c. 15, and by the Common Law Amendment Act, 3 A4 
Will. IV. c. 42, s. 23, the powers of amendment at the trial in cases of vari- 
ance were greatly enlarged, and by the rules of pleading, made under the 
authority of the kst-mentioned Act, several counts were not allowed unless 
a distinct subject-matter of complaint was intended to be established in 
respect of each, and provision was made for the opposite party to object to 
several counts used in apparent violation of that rule. 

These rules have been superseded by the rules framed under tlie 0. L. P. 
Act, 1852, which contain the following regulations upon this subje^ct: — ^By 
r. 1, T. T. 1853, “ Except as hereinafter provided, several counts on the 
same cause of action slmll not be allowed, and any count or counts used in 
violation of this rule may, on the application of the party objecting, within 
a reasonable time, or before an order made for time to plead, be s&nck out 
or amended by the Court or a judge, on such terms, as to oosUor otherwise, 
as such Court or judge may think fit.” And by r. 2, T. T. 1858, it is pro- 
vided, “ that on an application to the Court or a judge to strike out any 
count on the ground of such count being in violation of the above role, the 
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Court or judge may allow such counts on the same cause of action as may 
appear to be proper for the determining the real question in controversy 
b^ween the parties on its merits, subject to such terms, as to costs or other- 
wise, as the Court or judge may think fit.** And by r. 3, “ when no such 
rule or order has been made as to costs by the Court or judge, and on the 
trial there is more than one count founded on the same cause of action, and 
the judge before whom tlie cause is tried shall certify to that effect on the 
record, the party so plmding shall be liable to the opposite party for all 
costs occasioned by such count in respect of which he has failed to establish 
a distinct cause of action, including those of the evidence as well as those 
of the pleading.’* • 

The pit^sent rules vary materially from those made under the powers given 
by the 3 & 4 Will. IV. c. 42. The prohibition to use several counts does 
not now extend to such as are foundtKi on the same subject-matter of com- 
plaint ^ but only to those framed on the sa^jine cause of action^ a change of 
expression which appears to allow a wider scope to the pleader. And the 
judges have now a discretion to allow such counts as may appear to be 
proper for determining the real question in controversy between the parties 
on the merits, although they may perhaps be an infringement of the letter 
of the rule. This discretion is liberally exorcised. (See the decisions under 
the former rules, and practice as to the use of several counts, 1 Chit. Fr. 
12th ed. 234.) 

In practice it is advisable to insert in a deplaration as many different 
counts as will fairly include the various causes of action resulting from all 
the facts relied upon. But it is useless and objectionable to multiply counts 
by stating the same cause of action in various ways. 

The restriction as to the nonjoinder of different forms of action was done 
away with by the C. L. P. Act, 1852, s. 3, by which the mention of the fonn 
of action in the writ is rendered unnecessary, and by s. 41, by which causes 
of action of whatever kind, except replevin or ejectment, provided they be 
by and against tlie same parties and in the same rights, may be join^ in 
the same suit. 

The several counts in a declaration must still be between the same parties 
and in the same rights, except tluit by the C. L. P. Act, 1852, s. 40, “ in any 
action brought by a man and his wife for an injury done to the wife, in re- 
spect of which she is necessarily joined as co-plaintiff, it shall be lawful for 
the husband to add thereto claims in his own right, and separate actions 
brought in resjieet of such claims may lie consolidated if tlie Court or a 
judge shall tliink fit.” This section is not imperative. {^BrocJebank v. White- 
hacen Junction By, Co., 7 H. A N. 83i; 31 L. J. Ex. 349.) 

The misjoinder of counts, except as above mentioned, renders the whole 
declaration bad upon demurrer, or ujwn error, or in arrest of judgment. 
{Brigden v. JParkes^ 2 B. & P. 424 ; Rose v. Boupler^ 1 H. Bl. 108 ; Jen- 
nings V, Nmcman^ 4 T. R. 347 ; Comer v. Shewy 3 M. & W. 350 ; Ashby v. 
Ashby y 7 B. A C. 444.) Thus, counts charging a defendant as executor or 
administrator cannot be joined with counts charging him personally in his 
own right. {Ibid. ; and see i^sfy ** Executors'^) But if the declaration is 
not demurred to, the consequences of the misjoiftder may be avoided by 
entering a nolle prosequi to any count or counts, and thus obviating the 
objection. (See iCitchenman v. Skeely 3 Ex. 49.) Or if at the trial the da- 
mages are calculated with reference to one count only, the verdict may be 
entered as to that count alone, and if a general verdict has been given, the 
postea may bo amended, and thus the misjoinder w'ill be cured. (I Chit. 
PI. 426 , 7th ed, j 1 Chit. Pr. 464 , 12th ed. \ Kighily v. Birch^ 2 M. A S. 
638 .) > 

The claim of debt or damages .'] — ^Tbe claim at the conclusion of the 
declaration should be sufficient to cover the largest amount of debt or da- 
magee likely to be recovered i for the jury cannot give more than the amount 
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thus claimed. {Chevely v. iform, 2 W. Bl. 1300.) Whore a verdict was 
given and judgment entered for a sum exceeding the claim in the declaration, 
and error was assigned on that ground, the Court allowed the judgment to 
be amended by entering a renUitiiur for the excess. ( Usher v. Dansey^ 4 BC. & 
S. 94.) If the jury assess the damages at a greater amount, the plaintifi* 
may move for a new trial, and for leave to amend the declaration, which 
might be granted on payment of costs. {Tehhs v. Barron^ 4 M. & O. 844.) 
An amendiinent might now perhaps in some cases be allowed under the 
222nd section of the C. L. P. Act, 1852. Where the cause of action is one 
which entitles the plaintiff to Interest, the claim should be large enough to 
include the full amount. ( iVatkins v. Morgaiiy 6 C. & P. 661 ; Hudson r. 
Fawcett^ 7 M. A G. 348.) The amount of tlie claim is not restricted by 
the indorsement of the debt on the w'rit. 

Where the declaration contains indebitatus counts, and the plaintifTs 
claim can be ascertained exactly, it is better to claim only the precise amount. 
Otherwise, if the defendant should pay money into court, or plead a defence 
to the exact sum in dispute, and also plead the general issue to the residue, 
the plaintiff would incur the costs of a nolle prosequi^ or of a verdict against 
him in respect of such residue. Where the plaintiff seeks to recover in- 
terest up to the time of judgment, the precise amount cannot be inserted. 
In order to avoid this ditliculty, some pleaders have adopted the following 

form : — “And the plaintiff claims £ {the exact amount of the debt^ and 

interest up to the date of the writ of 8ummons\^ witli interest on £— 

{iheexojct amotmf of the debt only) at £ ])cr cent, annum, from the 

date of the ^\Tit of summons herein until payment or judgment.” 

Where, to an indebitatus count, a general plea is pleaded, if tlie plaintiff 
recover less than the amount claimed, the defendant is entitled to a verdict 
for the residue j and where there has been a dispute about such residue, 
he will be entitled to the costs incurred in his successful defence. {Traherne 
V. Gardner^ 8 E. & B. 161 ; 26 L. J. Q. B. 259.) Wliere there has been no 
dispute and no costs incurred about the residue, tlie verdict for the defen- 
dant in respect of it is of no material consequence. 

With tlie above-mentioned exceptions, the amount claimed in the con- 
clusion of the declaration is immaterial. It is treated as meaning any sum 
wliich tlie plaintiff can prove not exceeding the named amount. 

Damages."] — Damages are distinguished in law as general and special 
damages : the former being the uect^ssarr and immediate loss occasioned by 
the injurious act of the defendant ; the latter comprising the loss which ac- 
tually followed as its natural and proximate consequence beyond its neces- 
sary and immediate effect. Tliis distinction leiuis to the following rule in 
pleading ; that if^p^ial damage is intended to be claimed, U must hg s tated 
with particmarity i nThe'ho^ y of tlie cl^laration : ftil getieral damage re- 
quu^ no paiticxUar'lHBTIlllfff^lihd Ts coVorctf hy the general claim at the 
conclusion. (See Boorman v. Kaeb, 9 B. & C. 145, 152 ; Rodgers v, Nowilt^ 
5 C. B. 109.) 

Where the act of the defendant complained of is in itself a legal iujuiy to 
the plaintiff, as a broach of contract or a trespass, the law always implies 

f encral damage at least to a nominal amount. (Aehhy v. Whiie^ 1 Sinith*8 
t. C. 6th ed. 227 ; Marzetti v. Williams^ 1 B. A Ad. 415 ; and see Beau- 
mont V. Qreatheadi 2 C. B. 494.) Where the act complained of is not in 
itself necessarily injurious to the plaintiff, but becomes so only by reason of 
the special damage caused by it, tlie special damage has tlien to be slated 
and proved as the gist of the action and in order to establish the injuiy, and 
not merely in the sense of damage. (See ante, p. 7 ; post, ch. 3^ “ De- 
famation,** “ nuisance,** “ Negligence,** ** Sheriff,** etc.) 

The object of stating special damage in the declaration where not alleged 

! as an essential part of the cause of action, is to give notice to the defendant 
of the nature and extent of the claim made against bimi end of the par- 
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ticular fects by which it is to be supported, so as to enable him to come to f 
trial prepared with evidence to meet it. llie charge of general damage is 
sufficiently notified in the statement of the injury, which imports all it« 
necessary and immediate efiects, and no further particularity is required in 
respect of it. {Smith v. Thomas^ 2 Bing. N. C. 872, 380.) The special 
damage must be charged with sufficient particularity to inform the defen- 
dant what the pluintitf intends to prove, and the plaintiff is not allowed to 
give evidence of any special damage which is not sufficiently stated in the 
deelaration. (1 Wms. Saund. 243 c. n. (5) ; Hartley v. Herring, 8 T. R. 
180.) Thus, in an action for an imprisonment, the plaintiff cannot prove as J 
damage that he suffered in health, unless he has charged it in the decktra-lj 
tion {Pettit v. Addington, Peake, 62) j or that he was stinted of food in 
prison. {Lowden v. Goodrich, Peake, 46.) 

So, in an action by a tradesman for dcfhmation whereby several customers 
left him, he cannot prove as damage that anv particular customer has left 
him unless the customer be named in the declaration {Brotoningv. Newman, 

I Strange, 666 ; 1 Wms. Saund. 243, 245) ; and, in an action by a woman fbr 
defamation, an allegation that she thereby lost several suitors is insufficient 
to admit evidence of any particular suitor Jiaving deserted her {Ilariley v. 
Herring, 8 T. R. 130, 132) ; and, under an allegation of special damage by 
a loss of the plaintiff’s lodgers, he was not allowed to prove the loss of a 
particular lodger. { Westwood v. Coivne, 1 Stark. 172.) 

But in an action for defamation by the preacher at a chapel, it was held 
sufficient to allege generally us special damage, that some persons of his con- 
gregation had withdrawn their supjwrt, without naming them {Hartley v. 
Herring, 8 T. R, 330) ; and a general loss of business or custom may be 
alleged and proved without having recourse to particular instances. {Rose v. 
Oroves, 5 M. & G. 613 ; Evam v. Harries, 1 H. & N. 251 ; 26 L. J. Kx. 31.) 

The statement of the special damage must sufficiently show” its connec- 
tion with the injurious act ns a natural and proximate eons^uence, other* 
wise it cannot be recovered even 'I hOllf !l flftitfesed by I Re jury." {Vrouch v. 
Great Northern Ry. Co., 11 Ex. 712; 25 -L. J. Ex. 137 ; Hoey v. Felton, 

II C. B. N. S. 112 31 L. J. C. r. 105.) 

In some castes the damages in an action for breach of contract include not 
only such consequences as may be considered as arising naturally, i, e. ac- 
cording to the usual course of things, from the breach itself, but such also as 
may reasonably be supposed to have beim in the contemjdation of the par- 
ties, at the time when they made the contract, as the probable result of the 
breach of it, (See Hadley v. Haxendale, 9 Ex. 341, cited post, “ Carriers."] 
In those cases notice to the defendant of the facts out of which the lattci 
damages arose may bo essential, and must tlien bo proved in support of the 
alleged damage ; but it is not necessary that the notice should be alleged 
in the declaration, (See, per Lord Cainphell, C. J., in Tallis v. Tallis, 1 £. & 
B. 397.) 

Matter which would constitute a distinct cause of action cannot in general 
be cliarged or given in evidence as special damage, and sliould form the sub- 
ject of a distinct count ; such matter, however, may be given in evidence, it 
material to the claim sued for, though it cannot l>e made a groimd for 
claiming damages. {Pearson v. Lemaitre, 5 M. & G, 7tX).) Thus, in an action 
for defamation, subs(*quent liliels published by the defendant of the plaintifil 
are admissible in evidcn(*e to prove the malicious motive of the defendant, 
and cannot be excluded on the ground that they m^ disclose distinct 
causes of action. (76., and see Hemmings v. Gasson, £. B. &£. 846 ; 2^ 
L. J. Q. B. 252.) 

If Uie plaintiff fails in proving the special damage alleged, be may still re 
sort to and recover his general damages. {Smith v. Thomas, 2 Bing. N. C 
872, 880.) Thus, in an action for defamation, the plaintiffwas held entitlec 
to prove and recover for a general loss of trade, though the declaration alsc 
alleged a loss of particular customers which he failed to prove. (Evans v 
“ ‘ r,lH.&N,251; 26L.J.£x.31.) 
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Declaration containing two or more Counts (a). 
In the . 


The day of * , 

{Venue.) A. J9., by C. D. his attorney [or in person], sues E. F., 


AJl the circumstances under which an injury was committed may be 
stated and proved in order to aggravate and enhance the damages {Newman 
V, Smithy Salk. 642 j Dijc v. Brookesy 1 Str. 61 ; as in an action of trespass 
for entering the plaintiiTs house, that the defendant did it under a mlse 
charge that the plaintiff had stolen goods therein {Bracegirdle v. Orfordy 
2 M. & S. 77) ; and the jury may take all the circumstimces into their 
consideration in assessing the amount of damages. {Merest v. Harvey , 6 
Taunt. 442 ; and see Wilson v. HickSy 26 L. J. Ex. 242 ; Emhlen v. MyerSy 
6 H. & N. 54 ; 30 L. J. Ex. 71 ; Bell v. Midland By, Co.y 10 C. B. N. 8. 
287 ; 30 L. J. C. P. 273.) There is, however, a distinction between actions 
? of tort and of contract in this respect ; in the latter, in general, no damages 
more than nominal can be recovered that are not capable of being specific 
cally stated and appreciated, cxce])t in the case of a breach of a contract to 
marry, where the injury to the plaintiffs feelings may also be taken into ac- 
count. {Hamlyn v. &reat Northern By. Co.y 1 H. & N. 408 ; 26 L. J. Ex. 
20 ; and see Etnhlen v. MyerSy supra). 

When the injur}', whether a tort or a brtach of contract, has (as a natural 
I and proximate consequence) led the plaintiff to incur exjwnse, this should bo 
i laid as special damage. It should be alleged that the plaintiff has putd the 
monev when this is the case ; but a liability to pay is sufTlcicnt to entitle 
the plaintiff to recover, and it should then be alleged that the plaintiff has 
incurred or has become liable to pav the expenses in question. {Spark v. 
Heslop; 1 E. & E. 563 ; 28 L, J. Q. B. 197 ; Bandefll v. Ropery 1 E. B. & E. 
84 ; 27 L. J. Q. B. 266 ; Josling v. /rrine, 6 II. k X. 512 ; 30 L. J. Ex. 
78 ; Richardson v. ChaseUy 10 Q. B. 756.) 

I Damages may be given for prospective loss which it is reasonably certain 
I will occur by reason of tlie cause of action (2 Wins. Saund. 174, a, 6; 

Hodsoll V. Sfallebrassy 11 A. & E. 301) ; but not if such future damage 
1 constitutes itself a new cause of action; thus in the case of a continuing 
breach of contract as a breacli of covenant by an apprentice to serve his maa- 
tevfior a breach of covenant to repair jiremiscs, damages are recoverable only 
to the time of action broiiL'ht, the continuation of the breach forming a new 
cause for which a fresh action must be brought. {Ibid. ; Horn v. Chandlery 
1 Mod. 271 ; Coward v, Gregory y L. R. 2 C. P. 153 ; 36 L. J. C, P. 1.) 

The allegation of special damage cannot be answered or pleaded to on tho 
record, for such a plea would afford no answer to the cause of action {Smith 
T. ThomaSy 2 Bing. N. C. 372, 379; Porter v. Izaty 1 M. A W. 881 ; 
Warre v. Calverty 7 A. & E. 143 ; ReindeL v. Schell, 4 C. B. N. S. 97 ; 27 
Jj. J. C. P. 146) ; except where the special damage constitutes the gist of 
the action ; it is then stated as part of the cause ot action, and is denied by 
the plea of the general issue. ( Wilby v. Elston, 8 C. B. 142 ; and see, per 
Bmmwell, B., Eastwood v. Bain, 3 H. A X. 738 ; 28 L. J. Ex. 74, 77.) 

The defendant may give evidence to rebut tho proof of special damage 
offered by the plaintiff, or in mitigation of the damage proved; as in an 
action of libel the defendant may give ev'idence in mitigation of damages, 
that the plaintiff published libels of him, and was of bad reputation. (Watts 
j T. Fraser, 7 A. A E. 223 ; Richards v. Richards, 2 M. A Bob. 657.) But 
J matter which, if pleaded, would amount to an answer or justification of the 
cause of action cannot, without bchigDleatled, he proved in mitigation of 
dunage*. 4 lr»&r»i>d .ie Perkint t. fa 

4 M. A G. 988.) 

As to the measure of damages in particular actions, tee the sepmte 
titles, posf ; and see generally Mayne on the Law qf Damages; Seigwidk 
on the Measure of Damages. 

(a) As to several counts and joinder of counts, tee ante, p. 10. 
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for [here state the cause of action of the first county and commence the 
second a/nd each subsequent count thus^ withoutheginning a fresh line ;] 
and also for [or f the preceding count he a long one ;] And the plain- 
tiff also sues the defendant for, or And for a second [or third, or as 
the case may he"] count, the plaintiff sues the defendant for [here 
state the other cause or causes of action^ and conclude thus ;] And 
the plaintiff claims £ . 


In the 


In an Action to recover specific Goods. 
(C. L. P. Act, 1852, 59.) 


The day of — a.d. . 

(Venue). A. B., by C. D. his attorney [or in person], sues E. F. 
for [here state the cause of action, shewing the claim to the specific 
goods, and conclude thus And the plaintiff claims a return of the 

said goods or their value, and £ for their detention. [If the 

declaration contains also a count or counts for other causes of action, 
conclude thus ;] And the plaintiff claims under the count a re- 
turn of the goods therein mentioned or their value, and £ for 

their detention, and under the residue of the declaration £ . 


a Plaintiff who has been described in the TVrit by a wrong Fame. 
the . 

The day of , a.d. . 

(Venue.) A. B., at who<!e suit the writ of summons was issued 
herein by the name of C. B., by D. E. his attorney [or in person], 
sues F. G.. for [here state the cause of action in the usual form, and 
conclude thus ;] And the plaintifl’ claims £ . 


Against a Defendant who has been described in the IV ^nt by a 

wrong Fame. 

In the , 


XJje (Jay of , A.D. . 

(Venue.) A. B., by C. D. his attorney [or in person], sues E. F., 
who has been summoned herein by the name of G. F., for [Acre 
state the cause of action in the usual form, and conclude And 

the plaintiff claims £ . 


ly several Plaintiffs, or against several Defendants, 

The fonn is the same as the ordinary form, except that the several 
names, both Christian and surnames, of the plaintifl’s and defendants, 
are inserted in the first place, and they are afterwards called “ plain- 
tiffs or “ defendants,’* as the case may be. 

By a surviving Partner or Joints Promisee, the other having died 

befn'e Writ issued. 

The commencement of the declaration is in the ordinary form, 
in the body the cause (faction must be stated to have accrued jointly 
to the plaintiff and to the deceased partner or joint*promisee, d«- 
scribing the tatter as “ since deceased.** (Jell v. Dowlas, 4 B. A 
Aid. 874.) [/See the forms^ post : and conclude thus :] And the 
plamtiff claims 
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Form ef declaration by a surviving plaintiff in an action of tort : 
Morrison v. Salmon, 2 M. & G. 385. 


Bv a sumfiving Plaintiff, 

(C. Z. P. 

In the . 


the other having died after Writ issued. 
Act, 1852, 135, 136.) 


The day of , a.d. — . 

(Venue.) A, B., by C, JD. his attorney [or m person], sues E. E, 
who has been summoned to answer the said A. B., and G. JET., who 
died after the issuing of the writ of summons herein and before this 
day, for [here state the cause of action, which must be alleged to 
have accrued to the plaintiff and the said G. H. See the form, 
post : and conclude thus ;] And the plaintiff claims £ . 

See a like form: Higgs r. Mortimer, 1 Ex. 711. 


Against a surviving Partner or Joint-contractor, the other having 
died either hifvre or after Writ issued. 

The declaration in the commencement, body, and conclusion, may 
be in the ordinary form, without any reference to the deceasea. 
Eichards r. Heather, 1 B. & A. 20; Jell v. Douglas, 4 B, A A. 
374; Mountstephen v. Brook, 1 B. & A. 224 (o). 


Against two Defendants after a Plea in Abatement of the non- 
joinder of one of them. (C. L. P. Act, 1852, s. 60.) 

In the . 

The day of , a.d. . 

(Penue.) A. B., by C. D. his attorney [or in person], sues E. F. 
and G. H., which said E. F. has heretofore pleaded m abatement 
the non*joinder of the said G. H, for [here state the cause of action 
as in the ordinary form against two defendants, and conclude thus ;] 
And the plaintiff claims k . 

Form where the Writ against two Defendants was specially in- 
dorsed, and after judgment signed against one for non-appear- 
ance the plaintiff proceeds against the other, suggesting the 
Judgment. (C. L. P. Act, 1852, s. 33.) (b) 

In the . 

The day of , a.d. . 

(Penue.) A. B., by C. D. his attorney for in person], sued out a 

(a) The 136th s. of the C. L. P. Act, 1852, so far hs re^jiirdn defendants, 
appears to apply ordy to the case of a defendant dying after declaration, as, 
independently of its pnivisions, a plaintiff miglit omit in the dei*laration 
any defendant named in the writ. (Sec ante, p. 5.) See a form of declaration 
against two survivors on a promissory note made by three jointly, Robertson 
T. Sheward, 1 M. A O. 511. 

(b) In an action u})on a joint contract against several defendants, if on© 
suffers judgment by default, the judgment is interlocutory until the deter* 
mination oi the suit ; and if the plaintiff fails to establish the joint liability 
against the other defendants, his judgmtmt against the former never beootites 
final and will not be available, (jjorgan r. Edwards, 0 Taunt. 8118.) Under 
tim C. L. V. Act, 1852, s, 33, in any action brought against two or more 

, defendants where the writ is s^ieciafiT indorsed as provided by s, 25, which 
i IS confined to debts or liquidated aemands in money, if one or more of 
i such defendants only shall appear, and another or others of them shall not 
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writ of summons against E. F. and G, H., indorsed according to tbe 
Common Law Procedure Act, 1852 \_add if necessary ^ and the Sum- 
mary Procedure on Bills of Exchange Act, 1855], as follows ; \KeTe 
copy the special indorsement,'] And the plaintiff suggests and 
gives the Court to be informed that the said F, F, has not ap- 

E eared to the said writ, and that by reason thereof judgment 
ercin has been obtained and signed against the said F, F. in 
respect of the premises ; and thereupon the plaintiff by his said at- 
torney declares against the said G, H., who has appeared to the said 
writ for state the cause of action in the ordinary form of a de- 
claration against two defendants^ showing that it accrued against 
hoth^ see forms^ post. It must agree strictly with the claim appear- 
ing on the special indorsement. Conclude thus And the plaintill’ 

claims £ . [^This amount must not e.rceed the sum claimed hy 

the special i ndorsement unless interest he also claimed thereby , in 
which case the plaintiff will he entitled as against both dfendants to 
interest up to the date of final judgment, and this amount should he 
increased accordingly, see ante, pp. 11, 12.] 


Fy an Fxecutor (a). 

In the . 

The day of , x.d. . 

(Fe?iue.) A. B., executor of the last will and testament of C. I)., 
deceased, by F. F. his attorney [f>/*in person], sues G. H, for [Itere 
state the cause of action, see the forms, post, and conclude thus ;] And 
the plaintiff as executor as aforesaid claims £ . 


a surviving Fxfcuior. 

The last form is sufficient in this case, and may be used witboxit 
alteration, even where it is intended to rely on causes of action ac- 
cruing to the joint-executors during their joint lives. 


appear, the phiiniiil' may sign judgment tujjunst such defendant or defen- 
dants only as shall not have appeared, and, before declaration against the 
other defendant or defendants, may issue execution thereupon, in which 
case he shall taken to have abandoned his action against the dcf^iTmit 
olTdefen^tottf^ ^lall have appeared ; or the plaintiff inay,"beroi*e issuing 
such execution, dendare against siuh defendant or defendants as sfiall have 
appeared, stating by way of suggestion the judgment obtained against the 
other defendant or defendants who sliiill not liave appeared, in wliich case 
the judgment so obtained against the defendant or defendants who shall 
not Lave appeared, shall o))crate and take etlect in like manner as a judg- 
ment by defaidt obtained lH*foro this Act against one or more of the se- 
veral defendants in an action of debt before this Act. 

If the plaintiff takes the latter course and proceeds against the defendants 
who appear, the above form is necessary. In actions for wrongs indepen- 
dent of contract, the plsintiff is entitled to his judgment by default against 
one defendant, although ho fails a^inst the other, because each defendant 
is severally liable for the wrong. (Pozzi v. Shipton, 8 A. & £. 063.) 

(a) In actions by executors, they ought all to join, though some be 
inlants, or have not proveil the will -(except in case of renunciation, see 
20 A 21 Viot. c. 77, s. 78) ; but if one only bring an action, the defendant 
can take advantage of it only by pleading in abatement. (1 Wms. Sauud. 
kf I i postf FleaSf ** Abatement."*) 
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By an Executor of an Executor (er). 

In the — , 

The day of — , a*d. , 

{Venue,) A, B,y executor of the last will and testament of E, jP., 
deceased, who in his lifetime and at the time of his death was exe« 
cutor of the last will and testament of C, JD., deceased, by G, JBT. 
his attorney [or in person], sues I. K, for [here etaU the cause of 
action,' see the forms, posty and conclude thus And the plaintifi* as 
executor as aforesaid claims £ . 


Against an Executor (h). 

In the . 

The day of , a.d. — . 

(Venue.) A. B., by C. D. his attorney [or in person], sues E. F.. 
executor of the last will and testament of G. II., deceased, 'for [here 
state the cause ol action, see the forms, post, and conclude thus 
And the plaintiff' claims £ . 

[This form is equally applicable where the defendant is the legal 
personal representative, and where he is e.r€VHfor de son tort. 

It aho applies in an action against a surviving executor, and gene* 
rally speaJcing to the case of an executor of an executor defendant ; 
if in the latter instance it be necessary or adinsable to show tht^ de* 
fendanfs exact position, the commencement of the declaration may be 
framed on the model of (he last preceding form' 


the E.recufor of a sole Plaintiff who has died after Writ issued, 
suggesting his death and the appointment of the Executor. (C. L. P, 
Act, 1852, s. 137.) (c) 

In the . 

The day of , a.d. . 

(Venue.) A. B,, executor of the last will and testament of C. I)., 
deceased, by E. F. his attorney [or in person], by leave of the 

Court here [or of the honourable Mr. Justice or Baron ], sug- 

gests and gives the Court to be informed that tlie said C. D. in his 
lifetime, on the day of , a.d. , sued out of this court a 


(a) It would not be any variance if the preceding form were adopted in 
this case, as the executor of an executor may be d(*scribed as the executor of 
the first testator, and profert of tlie letters testamentary is no longer noees* 
sary. It may however in some cases he necessary or advisable to declare on 
causes of action which accrued to the first executor in his lifetime, and under 
sucli eircumstanoes this form of commencement must be used. 

(h) All the executors may be joined as defendants, but it is only neces- 
sary to join so many as have administered ; if any of the latter (who have 
not renounced, see 20 & 21 Viet. c. 77, s. 79) are not joined, the defendant 
may object by pleading in abateinent, but in no other manner. (Post, 
Pleas, ** Abatement.'*) 

(c) This section enables the executor to enter a suggestion, whenever 
the cause of action survives to him, but does not entitle Tiiro to continue an 
action which <Ues with the •peraon. (Plinn v. Perkins, 82 L. J. Q. B. 10.) 
Where an action has been commenced in the name of a dead man, hb re- 
presentatives cannot be substituted as plaintifis. (Clay v. Oxford, L. B. 
2Ex. 54j 36L. J. Ex. 16.) 
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writ of summons against Q. H. in this action, and afterwards died, 
and that the said A. executor of tbe last will and testament of 
the said C. D . ; and the said A. B. &b executor as aforesaid by his 
said attorney [or in person], sues the said G. H. for [here state the 
cause of action i showing that it accrued to the deceased^ and conclude 
thus .*] And the said A. B. as executor as aforesaid claims £>—. 


Against the Executor of a sole Defendant who has died after Writ 

issued^ suggesting his death and the appointment of the Executor. 

{C. L. P. Act, 1862, A'. 138.) 

In the . 

The day of , i.d. 

(Venue.) A. B., by C. D. his attorney [or in person], suggests and 
gives the Court to be informed that he sued out a writ of summons 
in this action against E. F. in the lifetime of the said E. F. on the 

day of , A.D. , and the said E. F. afterwards died,lind 

that G. H. is the executor of the last will and testament of the said 
E. F. ; and the said A. P., by his said attorney [or in person], 
sues the said G. 7/., executor as aforesaid, for [here state the cause of 
action against the deceased, which must he such that it survives 
against the executor, and conclude thus :] And the plaintiff claims 
£ ; 

A like form where the defendant died after declaration, and after 
the plaintiff had obtained leave to amend it: Phelps x, Proihero, 
10 C, B. 370. 


Bg an Administrator. 

In the . 

The day of , a.d. 

( Venue.) A. B.. administrator of the personal estate and effects (a), 
which were of C. D., deceased, w ho died intestate, by E. F, his attor- 
ney [or in person], sues (J. II. for [here state the cause of action, see 
the forms, post, a ml conclude thus ;] And the plaintiff, as administrator 
as aforesaid, claims £ . 

[This form may also he used without alteration in the cause of a 
sunnving a dm inistrator. ] 


an Administrator with the Will ainiexcd. 

In the . 

The day of , a.d. 

(Venue.} A.B., administrator of the personal estate and effects 
which were of C. D., deceased, with the last w ill and testament of 
the said C. D. annexed, by E. F. his attorney [or in person], sues 
G. II. for [here state the cause of action, see the forms, post, and 
conclude And the plaintiff, as administrator as aforesaid, 

claims £ . 


(a) This is the phrase used in the probates and letters of administration 
now granted by the Court of Probate. (See the Fonne, 27 L. J, P. 26.) It 
may he adopted in all coses. 
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By an Adminutrator de bonis non vsith the Will annexed. 

In the . 

The day of a.d. . 

{Venue.) A. J?., administrator, with the last will and testament of 
C. JD.t deceased, annexed, of the personal estate and effects which 
were of the said C. JD. left nnadministered by B. F. and O. M. in 
their lifetime, now respectively deceased, who were the executors of 
the last will and testament of the said C. 2>., by J. K. his attorney 
[or in person], sues Z. M. for [^here state the cause of action^ see the 
forms, post j and conclude thus .*] And the plaintiff, as administrator 
as aforesaid, claims Z . 

an Administrator de bonis non after the death of the first 

Administrator. 

In the . 

The day of , a.d. . 

>wwe.) 7?., administrator of the personal estate and effects 
which were of C. D.. deceased, left nnadministered by B. F. in his 
lifetime, now deceased, who was the administrator ot the personal 
estate and effects of the said C. J). b}" G. IT. his attoniey [or in 
person], sues J. K. for [Acre state the cause of action, see the forms, 
post, and conclude thus :] And the plaintiff, as administrator as afore- 
said, claims £ . 

By an Administrator daring the Minority of an Bxecutor. 

In the . 

The dav of — , a.d. . 

(Venue.) A. B., administrator of the ])ersonal estate and effect.^ 
whicli were of C. D , deceased, durin^^ the minority of B. F., an 
infant under the aate of twenty-one years, who is executor of tlie 
last will and testament of the said C. D., by G. 11. his attorney [oc 
in person], suC'J J. K. for [liere state the cause of action, see thefot*ms, 
post, and conclude thus ;j And the plaintiff, as administrator as 
aforesaid, claims £ . 

Form by an administrator with the v'ill anne.red during the mu 
norify of an executor : White v. Hancock, 2 C. B. 830. 


By an Administrator during the absence of the Bxecutor. 

In the • 

The day of , a.d. . 

(Venue.) A. B., admini.strator of the personal estate and effects 
which were of C. I)., deceased, during the absence of B, F., now 
being beyond the seas, who is executor of the last will and testa- 
ment of the said C. B., by G. 11. his attorney, [or in person], 
sues J. K. for [Acre state the cause of action, see the forms, post, 
and conclude thus ;] And the plaintiff, as administrator as aforesaid, 
claims £ . 

As to the title of an Administrator durante absentiA, see Clare v. 
Hedges, 1 Lutw. 342 ; 2 P. Wms. 579 ; Slater v. May, 2 L. Kaym. 
1071 ; 1 Wms. Ex. bth ect p. 48tJ ; Webb v. Kirkby, 7 De Gex, M. 

A G. 376 ; 25 L. J. C. 872 ; 26 Ib. 145 ; Suwerkrop v. Bay, 8 A. A 
E. 624. 
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Against an Administrator, 

In the — . 

The day of , a.d. 

(Venue.) A, B,, by C. D. his attorney [or in person], sues E. F., 
administrator of the personal estate and effects which were of G, H., 
deceased, who died intestate, for [Itere state the cause of action^ see 
the forms, post, and conclude thus ;] And the plaintiff claims £ . 


Against an Administrator with the Will annexed. 

In the . 

The day of a.d. . 

(Venue.) A. B., by C. D. his attomev [or in person], sues E, F, 
administrator of the personal estate and effects which were of G. H., 
deceased, with the last will and testament of the said G. ff. annexed, 
for [here state the cause of action, see the forms, post, and conclude 
thus . ] And the plaintiff claims £ . 


Against an Administrator de bonis non with the Will annexed. 

In the . 

The day of , a.d. . 

(Venue.) A. B., by C. D. his attorney [or in person], sues^. 
administrator, with the last will and testament of G. II., deceased, 
annexed, of the personal estate and effects which were of the said 
G. M., left unadministered bv J. K. and L. M. in their lifetime, 
now respectivedy deceased, who were the executors of the last will 
and testament of the said G. H., for [here state the cause of ac- 
tion, see the forms, post, and conclude thus And the plaintiff 
claims £ 

By or agaimsf the Administrator of a sole Plaintiff or Defendant, 
ichi) has divd after Writ issued, suggesting his Death, and the Ap- 
pointment of the Administrator, (C. L. P. Act, 1852, ss. 137, 138.) 

These fori7is may he framed fi'om those given for executors, ante, 
pp. 18, 19, 


Against an Heir (o). 

In the . 

The day of , a.d. . 

(Venue.) A. B., by C. D. his attorney [or in person], sues E. F., 
heir of G. H., deceased, for [here state the cause of aeiion, see for 7ns, 
post, and co7wlud€ thus .•] Aud the plaintiff claims £ • 


Against an Heir a7id Devisee joi7ttly. (1 IVtll. IV, c, 47, s. 3.) 

In the . 

The day of , a.d, — - 

(Venue.) A, B,, by C, D, his attorney [or in person], sues E, F,, 


(a) In a declaration against an heir, it is not necessary to state how the 
deiendant it heir. (^Denham y. Stephenson, Salk. 355.) An heir sues as plain- 
tiff in the ordinary form, but must state his title in the body of the decla- 
ration; and see 2 Wms. Saund. 7, n. (e). 
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heir of G, H. deceased, and J, JT-, devisee of the said G. JT, of 
divers lands and hereditaments, which were of the said G. JI», de* 
ceased, by his last will and testament, for \he%'e state the cause qf 
action^ seefocm^ post, and conclude thus .*3 And the plaintiff claims 
£ . 


Form against devisee ahne, there being no heir-at-law ^ under 1 
Will. IV. c. 47, B, 4, see Hunting v. Sheldrake^ 9 M. & W. 266, 


Against an Heir and Devisee of Devisee jointly* 
(1 Will. IV* c. 47. 3.) 


In the . 

The day of , a.d. 

(Venue.) A. 1?., by C. D* his attorney [<>?• m person], sues F* 
heir of G. H. deceased, and Jl K* devisee of L. M* deceased, of 
divers lands and hereditaments which were of the said G. JT., de* 
ceased, by the last will and testament of the said L* and w’hich 
said lands and hereditaments were devised by the said G. II. by 
his last will and testament to the said L. M.^ for [here state the 
cause of action, see form, post, a7td conclude thus ;] And the plaintiff 
claims £ . 


By Husband and Wife (a). 

In the . 

The day of , A.D. 

(Venue.) A* B. and C. [the Christian name of the wife\h\% wife, 
by D. E. their attorney [or in person], sue F* G* for [/iere state the 
cause of action, see fut'ms, post, and conclude thus ;] And the plaintiffs 
claim £ . 

[If the declaration contain a count by husband and wife for an in* 
jury done to the wife* and also a count by the husband in his own 
right, under the C. L. P. Act* 1852, s. 40, conclude thus And 

the plaintiffs claim under the count £ , and the plaintiff 

A, B* claims under the count £ , 


Against Husband and Wife* 

In the . 

The day of , a.d. 

(Venue.) A. B., by C. D. his attorney [or in person], sues E* F, 
and G. [the Christian name of the wife] his wife, for [here state the 
cause of action, see forms, post, and conclude thus ;] And the plaintiff 
claims £ . 


By Husband and Wife Executrix (6). 

In the . 

The day of — , a.d 

(Venue.) A* B* and C. [the Christian name of the w^fe] his wife, 


(a) Bee ante, p, 6. * 

(h) Where a married woman is executrix or administratrix, her husband 
must be joined in all actions by and against her in such capacity, and she 
cannot obtain probate or administer without the consent of her husband | 
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executrix of the last wDl and testament of D* JE. deceased, by 
F, G» their attorney [or in person], sue JBT. J. for [Acre state the 
cause qf action^ see forms ^ posit and conclude thus .*] And the said 
A. B* and C. his wife, as executrix as aforesaid, claim £— • 


Against Husband and IVife Fxecutrix, 

In the . 

The day of , a.d. . 

(Venue.) A, J?., by C. D. his attorney, sues E. F, and G. [the 
Christian name of the wife\ his wife, executrix of the last will and 
testament of H. «/., deceased, for [here state the cause of actiony 
see forms, post, and conclude thus :] And the plaintiff claims £> . 


Huslnind and Wife Administratrix. 

In the . 

The day of , a.d. . 

(Venue.) A.B. and C. [the ChrLstian name of the wiff], his wife, 
administratrix of the personal estate and effects, which were o^D.E. 
deceased, who died intestate, by F. G. their attorney [or in person], 
sue H. J. for [here state, the cause of action^ see forms, post, and con- 
clude thus ;] And the said A. B. and C. his wife, as administratrix 
as aforesaid, claim £ . 

[Jf the xc\fe is administratrix with the will annexed, etc., the more 
particular description can be taken from such of the above fonns as 
may be found applicable.^ 


Against Husband and Wife Administratrix. 

In the . 

The day of , x.v, , 

(J^enue.) A* B., by C. D. his attorney [or in person], sues E. F. 
and G. [the Christian name of the wife] his wife, administratrix of 
the personal estate and effects, w hich were of H. J. deceased, who 
died intestate, for [here state the cause of action, see forms, post, and 

conclude thus:] And the plaintiff claims £ . 

[jffthe wife is administratrix xcifh the will annexed, etc., the more 
particular description can be taken from such of the above fonns as 
may be found applicable.] 


By an Infant (a). 

In the . 

The day of , a.d. . 

(Venue.) A. B., by C. D., who is admitted by the Court here as 
the next friend of the said A. B., to prosecute for him [or her] the 
said A. B., being an infant within the age of twenty -one years. 


but the personal estate of the deceased vests in her when executrix imme- 
diately upon the death, and a payment or delivery of the property to her 
bofA fids made before the dissent of the husband, and before probate is 
valid. (Pemberton v. Chapman, 7 £. & B. 2X0.) If the wife, being executrix 
or administratrix, sues alone, the defendant can only object by pleading in 
abatement, (fiee post^ Pleas, AbatemenC^) 

(a) Bee ante^ p. 6« 
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sues JE. F* for [here state the cause cf acticny and conclude thus ;] 
And the plaintiff claims £ . 


Against an Ir^ant. 

The commencement and conclusion of a declaration against an 
infant are both in the ordinary form. 


the Official Assignee of a Bankrupt under the Bankruptcy 

Art, 18(51 (rt). 

In the . 

The day of , A.n. — . 

(Tentfe.) A. J?., the olBcial assignee of the estate and effects of 
C. 2>,, a bankrupt, according to the statutes in force concerning 
bankrupts, by F. F. his attorne}" [or in person], sues G. II. for [here 
state the cause of action^ see for ms ^ post ^ and conclude thus And 
the plaintiff, as assignee as aforesaid, claims £ . 


By the Creditors* Assignee [or Assignees] of a Bankrupt under the 

Bankruptcy Act., 1861. 

In the . 

The day of . a.d. . 

(Venue.) A> B. [and C. D.\ the creditors’ assignee [or assignees] 
of the estate and effects of JE*. F., a bankrupt, according to the 
statutes in force concerning bankrupts, by G. 11. his [or their] 
attorney [or in person], sues [or sue] J. K. for [here state the cause 
of action, see the forms, post, and conclude thus :] And the plaintiff 
as assignee as atbresaief, claims [or the plaintiffs, as assignees as 
aforesaid, claim" £ . 

By the Creditors* Assignee [or Assignees] of a Bankrupt Partner 
ami the Solvent Partner under the Bankruptcy Act, 1861. 

In the . 

The day of , a.d. . 

(Venue.) -i. B. and C. D. [and E. F.], Mhich said C. 2). [and 
e,f: Hs [or are] the creditors’ assignee [or assignees] of the estate 
and effects of G. II., a bankrupt, according to the statutes in force 
concerning bankrupts, by J. A. their attorney, sue L. M. for [here 
stale the cause of action, ste form, post, and conclude thus :] Ana the 
said A. B. and the said C. 1). [and E. F.], as assignee [or assignees] 
as aforesaid, claim £ . 

By a Trustee under the Arrangement Clauses in the Bankruptcy 

Act, 1861, s. 197. 

In the . 

Tlie day of , a. 7 >, . 

(Venue.) A. B., the trustee on iK*half of the creditors of C 2)., 

^ rights of action by assignees under the Bankruptcy Act, 

imi, nee Assignees;^ p. 76. V J f 

An action will not lie against assignees of bankrupts or insolrents in their 
representative characters. 
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a debtor, under a deed or instrument made and entered into between 
the said C. D. and [certain of] bis said creditors and the plaintiff as 
trustee as aforesaid, relating to the debts and liabilities of the said 
C. J>. and his release therefrom [or the distribution, inspection, 
management, and winding up of his estate], according to the clauses 
of the Bankruptcy Act, 1861, relating to trust-deeds for benefit of 
creditors, and under which said deed or instrument, all things neces- 
sary in that behalf having happened and been done, all the property 
comprised in the said deed or instrument, including the causes of ac- 
tion hereinafter mentioned, was and is vested in the plaintiff as such 
trustee as aforesaid, by E. F. his attorney [or in person], sues &. 
JST. for r here state the cause of action^ and conclude thus .*] And the 
plaintjff, as trustee as aforesaid, claims £ . 

A Uke form : Wood v. Dunn, L. K. 1 Q. B. 77 ; 35 L. J. Q. B. 11 ; 
and as to the title of the trustee see Topping v. Keysell^ 16 C. B, 
8. 258 ; 33 L. J. C. P. 225. 


By the Assignees of a Banki'npt (before the Bankruptcy Act, 

1861) (a). 


In the 


The day of , a.d. . 

(Venue.) A. B. and C. D., assignees of the estate and effects of 
E. F., a bankrupt, according to the statutes in force concerning 
bankrupts, by G. H. their attorney [or in person], Bue«7. K. for [here 
state the cause of action, see the forms, post, and conclude thus :] 
And the plaintiffs, as assignees as aforesaid, claim £ . 


By the Assignees under an Irish bankruptcy: Ferguson v. Spencer, 
IM.&G. 987. 

By the Trustee of a Scotch bankrupt : Macfarlane v. N^orris, 2 B. 
& 8. 783; 31L. J. Q. B. 245. 

By the Syndics of a French bankrupt : Alivon v. Furnival, 1 C. 

M. & E. 277. 


By the Assignees of an Insolvent Debtor (a). 

In the . 

The day of , a.d. . 

(Venue.) A. B, and C. D., assignees of the estate and effects of 
E. F., an insolvent debtor, according to the statutes for the relief 
of insolvent debtors in England, still in force in this behalf, by 
G* JET. tbeir attorney [or in person], sue J'. K. for [here state the 
cause qf action, see forms, post, and conclude thus .*] And the plain- 
tiffs, as assignees as aforesaid, claim £ . 


(a) The Bankruptcy Act, 1861, s. 230, repeals the Acts and parts of Ac^ 
mentioned in Schedule (G.) to that Act, including the Acts for the relief of 
Insolvent Debtors, and parts of the Bankruptcy Law Consolidation Act, 
1849 ; but the same section expressly provides tliat the repeal shall not 
affect any proceeding pending, or any right that has arisen or might arise 
in respect of any transaction, act, matter or thing done or existing prior to 
or at the oomxnenoement of the Act, under or by virtue of any of the Acts 
or parts of Acts repealed. The forms of pleading previously in use may 
therefore still be required. 


c 
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By the Official Aesiynee qf an Ineolvent I>ef)tor wider the Ar-> 
ranyement Clauses tn the Bankrupt Law Consolidaiim Act^ 184i9| 
s, 218 (a). 

In the , 

The day of a.d. . 

(Venue,) A. B,y the assignee of the estate and effects of C. D., a 
petitioner under the clauses of the Bankrupt Law Consolidation Act, 
1849, with respect to arrangements between debtors and their cre- 
ditors, under tne superintendence and control of the Court of Bank- 
ruptcy, by JE, jP. his attorney [or in person], sues G. H, for [here 
state the cause of aeiiony and conclude thus .*] And the plaintiff, as 
assignee as aforesaid, claims £ . 

By the Trustee qfthe estate and effects of a petitioning Debtor ap» 
pointed by a resolution of Creditors under 7 & S Tlct. e, 70 : see 
5 . 8 ; and see Chilcote v. Kempy 3 Ex. 514. 

By the Assignee ^ qf Book-debts sold to him by the Assignees qf a 
Bankrupt under the Bankruptcy Act y 1861, s, 137. 

The commencement and conclusion of the Declaration are in the 
common form. (See post y Assignees y* p. 80.1 

By the Assignee qfa Bond under the Companies'" Clauses Consolida* 

Hon Acty 1845, ss, 46, 47. 

The commencement and conclusion of the declaration are in the 
common form. (See Vertuev, Ihe Bast Anglian Bailmiy Company y 
5 Ex. 280, and seeposty “ Bonds,* p. 118.) 


By the Assignee of a Debt or other chose in action under the Com^ 

paiiies Acty 1862, ss. 05, 157. 

The commencement and conclusion of the declaration are in the 
common form. (See post, ** Assignees f p, 75.) 


By the Assignee of a Bail-bond against the Principal and the Bail, 


In the 


(4 AnnCy c, 16, s, 20.) 


The day of — a.d. . 

(Venue.) A. B., assignee of C. D., sheriff of the county of , 

according to the statute in such case made and provided, by £, JP. 
his attorney [or in person], sues G. H., K. L. and M. N. [here state 
the cause of action, see form, post, p. 86, and conclude thus ;] And 
the plaintiff claims £ . 


By the Assignee of an Administration Bond given to the Judge of 
the Court qf Probate, and assigned to the Plaintiff under the 
20 & 21 Viet. c. 77, ss. 81, 83. 

The commencement and conclusion of the declaration are in the 
common form. (See Sandrey v. Mitchell, 3 B. & 8. 406 ; 32 L. J. 
Q. B. 100; Young v. Hughes, 4 H. A N. 76 ; 28 L. Z, Ex. 161.) 


By or against a Corporation, 

Corporations, whether created by charter or by Act of Parliament, 


(a) Bee note (a) on preceding page. 
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as municipal corporations, railway and canal companies, sue and 
are sued in the ordinary form by their corporate name, which is 
set out in full ; but they cannot sue or defend otherwise than by 
attorney (Chit. Pr. 12tb ed. 84. 1145), who should be appointed 
under the corporate seal. (Arnold v. Mayor of Poole, 4 M. & G. 
860 ; Thames Haven DocJc and Py, Co. v. Hall, 6 M. & Or. 274 ; 
Paviell V. JSastem Counties Py. Co., 2 Ex. 344.) After they have 
been once mentioned by their corporate name at the commencement, 
they may be styled **the plaintiffs f or ^^the defendants" through- 
out the Ibody of the declaration. The proper sWle of the muni- 
cipjd corporation of a borough (by 5 & 6 Will. IV. c. 76, s. 6), is 

y The Mayor, Aldermen, and Burgesses of the Borough of 

in the case of a city, it is “ The Mayor, Aldermen, and Citizens 

of the City of . (Attorney- General v. City of Worcester , 2 Ph. 3 ; 

15 L. J. C. 398 ; Bateman v. Mayor, etc., of Ashton-under- 3 
H.&N. 323.) ^ 

An action cannot be brought by or against an indeterminate body 
of persons unless they are incorporated or are made capable of suing 
or oeing sued by statute. (Pussell v. Men of Devon, 2 T. B. 667.) The 
members of a corporation cannot sue in their own individual names 
upon a contract made with the corporation. (Cooch v. Goodman, 
2 Q. B. 580.) 


By or against a Joint Stock Company. 

Joint Stock Companies are now regulated by “The Companies 
Aci, 1862,” 25 & 26 Viet. c. 89, which by s. 205 (subject to the re- 
servations contained in s. 206) repeals “ The Companies Acts, 1856, 
1857,” and the Act for the registration, incorporation, and regula- 
tion of Joint Stock Companies, 7 & 8 Viet. c. 110. Joint Stock 
Companies incorporated by registration under “ The Companies 
Act, 1862,” or to which that Act applies (like those registered or 
formed and registered under the previous Acts, see ss. 175, 176, 
177), sue and are sued in the ordinary form by their registered name. 
(See 88. 8, 9, 18 ; and sec Wolf v. City Steamboat Company, 
7 C. B. 103; 2 Chit. Pr. 12th ed. 1147.) If the company is one 
formed with limited liability, the word “limited” forms the last 
word in the name, and must be added. After the name of the 
company has been set out once in full at the commencement, the 
woras “ the plaintiffs" or “ the difendants" may be used through- 
out the body of the declaration. 

• 

By the Public Officer of a Banking Copartnership suing as Nominal 

Plaintiff. (See 7 Geo. IV. c. 46, s. 9; 7 & 8 Viet. c. 113, s. 47, 

re-enacted by 25 & 26 Viet. c. 89, s. 205, 3rd sched. 2nd part; 
27 A 28 Viet. c. 32, s. 1.) (a) 

In the . 

The day of , a.d. . 

( Venue.) A. B*, one of the registered public officers of a banking co- 

(a) Where the declaration is framed upon a covenant, bond, or other in- 
strument entered hito with trustees for ine copartnership the contract with 
them must be alleged according to the fact, and then a distinct allegation 
should be added “ That the said deed [or bond] relates to the oonoems of 
the said oopartnership, and was made and entered into by the defendant 
with the said Q. H. and J. JT. for and on behalf of the sam copartnership, 
and not otherwise.” 

c 2 
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pHTtnersliip called the Baukiugl^oiDpaiiy, who is duly appointed 

and entitled under and by virtue of the statutes in that behalf to sue 
in this action as nominal plaintiBT for the said copartnership, by 
C. D. his attorney, sues JE. F* for [here state the cause of action^ 
alleging the debt or cause of action to have accrued to^ or the agree^ 
fnent, covenant ^ or bond, etc.^ to have been made with or to the coparU 
nershipt (a) not the plaintiffs and conclude thus ;] And the plaintiff, 
as such public officer as aforesaid, for and on behalf of the said co- 

partnersnip, claims £ . (Such a copartnership is bound to sue 

and must be sued in the name qf their public officer, and not in the 
name qfthe trustees or otherwise .* Chapman v. Milvains 6 Ex. 61: 
Steward v. Greaves, 10 M. & W. 711; see forms in Christie r, 
Feart, 7 M. & W. 491 ; Davidson v. Bower, 4 M. & G. 626 ; form 
where the banking company hois changed its name : Wilson v. Craven, 

8 lit A W. 584.) 

Against the Public Officer cf a Banking Copartnership sued as 
Nominal Defendant (see the above Statutes). 

In the . 

The day of , a.d. . 

(Venue.) A. B., by C. D. his attorney [or in person], sues E. 
one of the registered public officers of a banking copartnership 

called the Banking Company, who is duly appointed and liable 

under and by virtue of the statutes in that behalf to be sued as 
nominal defendant for the said company, for [here state the cawe 
of action, alleging the debt or cause of action to have accrued against 
the copartnership, not the defendant, and conclude thus ;] And the 
plaintiff claims £ . 

A like form : Bolin v. Steward, 14 C. B. 595. 

By the JPuhlic Officer of a Company empowered by Betters Patent 
under 7 Will. IV. it 1 Viet. c. 73, 3. 

In the . 

The day of , a.d. . 

(Venue.) A. B., one of the registered public officers of the 

Company, duly appointed to sue and be sued on behalf of the said 
company, under and by virtue of letters patent granted by her 
Majesty Queen Victoria to the said company, according to the sta- 
tute passed in the first year of her reign, for the better enabling her 
said Majesty to confer certain powers and immunities on trading 
and other companies, by C. D. his attorney, sues E. F. for [here state 
the cause of action, alleging that it accrued to the company, not to ihs 
plaintiffi, and conclude thus And the plaintiff, as such public officer 
as aforesaid, for and on behalf of the said company, claims £ • 

Against the public officer of a like company, see Galloway v. 
Bleaden, 1 M. A G. 247. 

By the Secretary, Treasurer, Chairman, etc., qf a Partnership or 

Company empowered by Statute to sue in the name qf such person 

in their behalf ib). 

In the . The day of , a.d. . 

(Venue.) A. B., the secretary [or as the case may 5e] of the — — 

(a) See note (a) on preceding page. 

(5) The act conitituting the partnership sometiiaes gives it a quasi-eor* 
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Company, being the company mentioned in an Act of Parliament 

pas^d m the year of the reign of her Majesty Queen Victoria 

for [atate the object of the Act as described in its title\ by virtue of 
and according to the said statute, for and on behalf of the said com- 
pany, by C, p, Iiis attorney, sues E. F. for Ihere state the cause of 
action, alleging that it accrued to the company, not to the plaintiff, 
and conclude :] And the plaintiff, as such secretary [or as the cc^e 
mayhe\ for and on behalf of the said company, claims £ . 

Like forms : McIntyre v. Miller, 13 M. & W. 725; Smith v. 
Goldsworthy, 4 Q. B. 430 ; Reddish y, Finnock, 10 Ex. 213. 


Ry an Official Manager {under the Joint Stock Companies 
Winding-up Act, 1848 ; 11 & 12 Viet, c. 46, s, 50) (a). 

In the . 

The day of , a.d. . 

(Venue.) A. R, [the name need not be stated in the writ or in the 

decXaration\ official manager of the Company duly appointed 

according to the statute in that behalf, as such official manager, by 
C, JD. his attorney, sues E, F, for [here state the cause of action, 
alleging that it accrued to the Company, and conclude thus :J And 
the plaintiff, as such official manager as aforesaid, claims . 


Against an Official Manager, 

In the . 

The day of , a.d. , 

(Venue.) A. R,, by C, D. his attorney, sues E. F., official manager 

of the Comoany, duly appointed according to the statute in 

that behalf as such official manager, for [here state the cause of action, 
alleging that it accrued against the company, and conclude thus .’I 

And the plaintiff claims £ . * 

Like forms : Prince of Vales Ass. Co. v. Eardinq, E. B. <& E. 
183 ; 27 L. J. Q. B. 297 ; Russell v. Croysdill, 11 Ex. 123 ; Royal 
Rritish Rank v. Turquand, 5 E. & B. 248. 


porate name, in which it may sue or be sued ; and sometimes it requires a 
memorial to be enrolled in Chancery before the partnership can avail itself 
of the provisions of the Act It is usual to aver a compliance with such 
requirement in a general manner, but the omission of the averment cannot 
be made an objection on demurrer. (Smith v. Goldsworthy, 4 Q. B. 430.) 

(a) This statute, amongst others, was repealed by the Companies Act, 
1862, 8. 206. But as by ss. 206 and 207 tlie repeal was not to affect any 
right acquired or liability incurred under any repealed Act, and companies 
already in course of being wound up were to be wound up in the same 
manner as if the repealed Acts remained in force, it is thought advisable 
to retain these forms. 

By the Joint Stock Companies Acts, 1856, 1857 (see s. 9 of the Act of 
1856), which were also repealed at the same time, and subject to the same 
provisions as to rights and liabilities already acquired and incurred, and by 
the present Act, the Companies Act, 1862, s. 95, the official liquidators ap- 
pointed under these Acts are to bring and defend actions in the name and 
on behalf of the company. In cases falling under these Acts, therefore, the 
declaration is in the common form by or against the company, and does not 
show that (he company is being wound up. (See such counts in Magdalena 
Steam Nae. Co. v. Martin, 2 E. & R. 94; 28 B. J. Q. B. 310 ; Anglo^Cali* 
fomian Mining Co. v. Aetcis, 6 H. & K. 174 ; 30 B. J . Ex. 50.) . 
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By a Foreign Fuhlic Company established under the laws of a. 

foreign country (a). 

( Venue ^ The [insert the proper style of the company"] being a body 
of persons duly constitutea without the dominions and jurisdiction 
of the Queen, that is to say, in the [kingdom] of , for the pur- 

pose [state the purpose of the company]^ and being entitled and em- 
powered by the law and customs of tbe said kingdom [to make and 
enter into the contract hereinafter mentioned and] to sue and be 
sued in and by th®ir said name and style, by A, B. their attorney, 
sue O. I), for [here state the cause of action ^ and conclude thus ;] And 
the plaintiffs claim £> . 

By a foreign corporation : Kational Bank of St. Charles v. Be 
BernaleSf 1 U. & P. 669. 

By the Syndics of a French Bankrupt : Alivoti v. Furnivalf 1 C. 
M. & K. 277. 

By the Governor of a Belgian Society : Mecus v. Thellu^sson, 
8 Ex. 638. 

By the director of a French company^ the Comptoir d'Escompte 
de FariSf authorized by the law of Frayive to sue as nominal plain- 
tiff: Pinard Y. Klockman, 3 B. & S. 388 ; 32 L. J. Q. B. 82 ; and 
see Banca Nazionale sede dl Torino v. Hamburger^ 2 H. & C. 330. 

By a company established by acts of a Colonial Legislature : 
Welland JRy. Co. v. Blake, 6 H. & N. 410; 30 L. J. Ex. 161; 
Welland By. Co. v. Berric, 6 H. & N. 416 ; 30 L. J. Ex. 163. 

By a foreign tradinq company, haxnng acqxiired a name by repu- 
tation only : Butch West India Co. v. Van Moses, 1 Strange, 612. 

[The commencement of a declaration against a foreign company^ 
when capable of being sued, may be readily framed from the move.] 


the Tt'ustees of a Friendly Society (h). 

In the . 

The day of , a.d. . 

{Venue.) A. B. and C. B., trustees of the [state the title of the 
society], established in pursuance of the statutes relating to Friendly 
Societies, the rules of w hich sociefy have been duly certified by the 
registrar of friendly societies in England, by E. F. their attorney, 
sue G. II. for [here state the cause of action, and conclude thus .*] 


{a) As to when a foreign company or an individual member thereof 
should sue or be sued, see General Steam Navigation Company v. Chiillou, 
11 M. & W. 877 J National Bank of St. Charles v. Be Bernales, 1 C. & 
P. 569 and n. {a) ; Ingate v. Atisirian Lloyd's Co., 4 C. B. N. S. 704 ; 27 
L. J. C. P. 323. This last case shows that a foreign company is not liable 
to be served with a writ out of the jurisdiction, under the 16th, 18th, and 
19th sections of the C. L. P. Act, 1852. 

As to actions by a foreign sovereign or state, see Emperor of Brazil v. 
Bobinson, 5 Dowl. 622; King of Greece v, H' right, 6 Bowl. 12; and see 
United States of America v. Wagner, L. R. 2 Ch. Ap. 582 ; 36 L. J. C. 624, 
{b) As to the statutes regulating Friendly Societies, Industrial and Pro- 
vident Societies, Loan Societies, and Benefit Building Societies, see 
“ Friendly Societies.*' Industrial and Provident Societies are now incor- 
porated by registration, and sue and are sued by their name of incorpora- 
tion. (See the Industrial and Provident Societies Act, 1862, 26 & 26 Viet, 
c. 87, 8. 5.) 




of Dpclaraiiovft. 

And the plaintiflTs, as trustees of the said society as aforesaid, claim 
£ , 

Lihe forms : DewJmrst v. Clarkson, 3 E. & B. 194 ; Sindm v. 
Bankes, 30 L. J. Q. B. 102. 


By the trustees of a loan society t Alhon v. Byke, 4 M, & G. 421. 
By the treasurer of a loan society under 3^4 Viet, c. 110, s. 161, 
continued hy 21 Sf 22 Viet, c, 19 : Timms y. Williams^ 3 Q. B. 413. 
iee Friendly Societies f post ^ p. 160. 


or against a Local Board of Health (a). 

By *‘The Sanitary Act, 1866,** 29 & 30 Viet. c. 90, s. 46, it is 
enacted that “ The followinj^ bodies, that is to say. Local Boards, 
Sower Authorities, and Nuisance Authorities, if not already incor- 
porated, shall respectively be bodies corporate designated oy sucli 
names as they may usually bear or adopt, with power to sue and be 
sued in such names.” TTnder “ The Public Health Act, 1848,” 11 
& 12 Viet. c. 63, s. 12, in corporate districts the mayor, aldermen, 
and burgesses of the borough are constituted the Local Board of 
Health of the district ; and they may be sued in their corporate 
name in respect of liabilities incurred by them in their corporate 
capacity, though acting as the Local Board of Health (Nowell v. 
Mayor ^ eic.^ of TVorceslerf 9 Ex. 457 ; 23 L. el. Ex. 139); and where 
an action was brought against such a Local Board of Health, by 
their own name, as a corporate body, it was held, upon a demurrer, 
that no objection could be taken on the ground of misnomer of the 
corporation. (ISee Southampton and Jtchtn Bridge Co, v. Local 
Board of Health of Southampton, S E. & B. 801, S05.) By “ The 
Public Health Act, 1818,” s. 138, it was provided that the Local 
Board of Health of any non-corporate district might sue and be 
sued in the name of the clerk for the time being ; but it was held 
that the Local Boards of Health of non-corporate districts were not 
constituted corporations under that Act. (Fd' p. Llanelly Board of 
Health, 22 L. J . C. 419; 17 Jur. 107.) All Local Boards of Health, 
being now incorporated, must sue and be sued, as corporations, in 
their proper corporate names. (See ante, p. 26.) 

See actions aqainst Ljocal Boards of Health : Davies v. Mayor, 
etc,, of Swansea) 8 Ex. 808 ; Nowell v. Mayor, etc., of Wof^esier, 9 
Ex. 457 ; Southampton and Itchin Bridge Co. v. Local Board of 
Health of Southampton, 8 E. & B. 801 ; 28 L. J. Q,. B. 41 
Y. Local Board of Health of Kingston -upon- Hu 11, 3 B. & S. 271 ; 

32 L. J. Q. B. 17. 


(a) By '"The Public Health Act, 1818,” 11 & 12 Viet. c. 63, s. 139, 
it is enacted that every action against a Local Board of Health, or any 
member thereof, or any officer or person whomsoever acting under the 
direction of the said Local Board for anything done or intended to be done 
under the provisions of that Act, shall be laid and tried m the county or 
nlace where the cause of action occurred, and not elsewhere. Therefore in 
such actions the venue is local, and must be laid in the place where the 
cause of action occurred ; but the above enactment does not take away the 
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Bti or against Clerkst etc., to Commissioners, Trustees, and other 

Puhlic Bodies. 

By the cleric of the trustees of a iurnpikeroad : Oldroyd y . C camp- 
ion, 4 Bing. N. C. 24; Wellington v. Broimt, 15 L. J. Q. B. 23; 
of a harbour: Metcalfe y. llciherington, 11 Ex. 257. 

Against the clerk to the committee of visitors of a county pauper 
lunatic asylum, under 8 & 9 Yict. c. 126, s. 17 : Kendall v. King, 
17 C. B. 403 ; Moffat y. Dickson, 13 C. B. 513. 

Against the clerk to commissioners appointed for certain purposes, 
under a local Act of Barliament : Mall v. Taylor, 1 E. B. & E. 
107 ; 27 L. J. Q. B. 311 ; BuckY. Williams, 3 H. & N. 308 ; 27 L. J. 
Ex. 357. 

Against the clerk to com mis si oners of a Local Paving and Lighting 
Act: Bush V. Beavan, 1 H. C. 500; 32 L. »l. Ex. 64. 

Against the clerk to commissioners of setoers : Clements v. Pol- 
lard, 10 Ex. 817. 


ly the Guardians of the Poor of a Union or Parish (a). 

In the . 

The day of , a.d. . 

(T 'enue.) The guardians of the poor of the union [or parish 

of ], in the county of , by A. B. their attorney, sue C. D. 

for \Jiere state the cause of action, and conclude And the plaintiffs 
claim £‘ . 


Against the guardians of the poor of a union : Smart v. West 
Ham Union, 10 Ex. 867. 


By or against Churchwardens and Overseers, etc. 

By churchwardens and overseers, under 59 Geo. III. c*. 12, s. 17 : 
Ward Y. Clarke, 12 M. & W. 747. 


power of tlie Court or a judge to cliange the veuue. {Southampton and 
Itchin Bridge Company y. Local Board of Jlcalth of Southampton, 8 E. & 
B. 803 n. (a) ; 27 L. J . Q. B. 128 ; and sec ante, ji. 3.) As to what ac- 
tions are within tliis section see Davies v. Mayor, etc., of Swansea, 8 Ex. 
808. 

(a) By the 5 & 6 Will. IV, c. 69, s. 7, for the more easy execution of the 
laws relating to the ])oor, it is enact cd that tlie guardians of the poor of 
every union shall be for all the purposes of that A(;t a corporation by the 

name of the guardians of the poor of tlie union [or of the parish of 

], in the county of ; and, ns such corporation, they are empowered 

to take and hold for the benefit of sucli union or parish, any buildings, lands, 
or hereditaments, goods, effects, or other property, anti may use a common 
seal, and are furtlier empowered by that name to bring actions and to sue 
and be sued, and to take or resist all othor«procecding8 in relation to any 
such property, or any bonds, contracts, securities, or instruments, given to 
them in virtue of ttieir office ; and in every such action relating to any such 
property, it shall be sufficient to lay or state the property to be that of the 
guardians of the union or of the parish of . 
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Against JBLundredors (a). 

In the . 

The day of , i..D. . 

{JTenue local.) A. by C. D. his attorney [or in person], sues 

the men inhabiting vi ithin the hundred of , in the county of 

[here state the cause of action^ and conclude thus :] And the plain- 
tiff claims £ . 


By an Informer in a Qui tarn Action (d). 

In the . 

The day of , a.d. . 

(Venue.) A. B., as well for the Queen [or the poor of the parish 

of , in the county of ], as for himself, by C. D. his attorney 

[or in person], sues E. E. for [here state the cause of action., and 
conclude thus And the plaintiff claims as well for the said Queen 

[or for the poor of the said parish] as for himself £ (c). 

A like form : Hollis v. Marshall 2 H. & N. 755. ' 

Form in a qui tarn action hy the treasurer of a borough suing as 
well for the borough as for himself: Hunt v. Hibbs, 6 H. & N. 123 ; 
29 L. J. Ex. 222. ' 

Corniucncetncnt and Conclusion of Declaration in an Action removed 
by Certiorari from the County Court (d). 

In the . 

The day of , a.d. . 

( Venue.) Whereas a plaint was levied on the day of — ; — , 

A.D. (e), in the county court of , holden at , against 


(a) The action against the inhabitants of a hundred or district in the 
nature of a hundred is given by statute. (See Jackson v. Calesworthy 1 T. K. 
71, 72 ; Russell v. Men of Devon, 2 T. R. 6fi7 ) The form and proceedings 
in the action arc now regulated by the 7 & 8 Q’CO. IV. c. 31 ; see 2 Chit. Pr. 

12th ed. 1197. i j j i 

The action must be brought against the inhabitants of the hundred col- 
lectively, and cannot be brought against some individual inhabitants. (Jack- 
son V. Pearson, 1 B. & C. 301.) The venue in tlie action, being in respect 
of injuries to real property or things annexed to the realty, is local. 

(A) In penal actions by a common informer the venue is local, but not in 
actions given to the party grieved (See^e^^, “ Renal Statutes, ) No autho- 
rity frofn the Crown or from the party entitled tn the penalty to sue need 
be shown in the declaration. (Cole Coulton, 29 L. J. M. 1^5.)^ And see 
further, as to the form of the declaration, post, “ Penal Statutes. 

(c) The sum claimed must be the exact amount of the penalty. In penal 
actions no damages are recoverable for the detention of the debt, be^iwe 
the debt is not due until judgment. (Frederick v. Lookup, 4 Burr. 201b ; 

Cuming v. Silly, 4 Burr. 2489.) n. . i . a • 

(d) If the plaintiff proceeds with an action after it has been removed into 

the superior court, he must begin by declaring, at whatever stage the ^tion 
may have been when removed. The C. L. P. Act, 1852, apphes to all 
pleadings in the Superior Courts, whether the action was ongmally com- 
menced there or not. (Messiter v. Rose, 13 C. B. 162.) - 

As to the removal of causes from inferior courts, and proceedmgs after 

removal, see 2 Chit. Pr. 12th ed. 1320. 1^27. *;i • 

(e) It is advisable to show the date of the plaint on the r^rd, m 

a plw of the Statute of Limitations or a demurrer should make it material. 

“ c 3 
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C. D., at the suit of A* J?., and by a writ of certiorari duly issued 

on the day of , a.d. , out of the Court of — ^ — , and 

directed to the judge of the said county court, the said plaint with 

all things touching the same were sent into the said Court of : 

hereupon the said A. B,, by B, F, his attorney [or in person], 
declares against the said C, D. for [here state the cause of action as 
in a declaration in ordinary cases, and conclude thus .*] And the 
plaintiff claims £ . 


In an Action removed hy Certiorari from the Court of Passage at 

Livei'pool (a). 

In the . 

The day of , a.d. — . 

(Venue.) Whereas C. D, was summoned to answer A, B. in the 
Court of Passage of the borough of Liverpool, in the county of 

Lancaster, b^ virtue of a writ of summons issued on the day 

of , A,j). , out of the last-mentioned court, and by a writ of 

certiorari duly issued on the day of , A.n. , out of 

the Court of , and directed to the judge of the said Court of 

Passage, the said action with all things touching the same were sent 

into the said Court of : hereupon the said A, B., by F. F. his 

attorney [or in person], declares against the said C. JD, for [here 
state the cause of action as in a declaration in ordinary cases, and 
conclude thus And the plaintiflT claims £ . 

Where the removal is from any other inferior court, the commence- 
ment may easily he framed from the above forms mutatis mutandis. 


Against a Garnishee, under the C. L. P, Act, 1854. (17 & 18 

Viet, c, 125, s, 64 ; R. G, M, V, 1854, seked, 25.) 

In the . 

The day of , a.d. . 

(Venue^ A. B., by C. D. his attorney [or m person], sues F, F, 
by a writ issued forth of this Court in these words, victoria, etc. 
[copy the tcrif], and the said F. F. has appeared to the said writ, and 
the said A. B., by his attorney aforesaid [or in person], says that 
the said debt due from the said F. F. to the said G, JS, [the judgment 
debtor named in the wriV^ is for [here state the debt as in a declara- 
tion in ordinary cases, showing that it accrued due from the defendant 
to the judgment debtor, see post, ** Attachment f p. 82, and conclude 
thus And the said A, B, prays that execution may be adjudged 

to him accordingly for the said £ , and for costs of suit in this 

behalf. 


(a) See note (e) on preceding page. 
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CHAPTER II. 

COUNTS IN ACTIONS ON CONTRACTS. 


THE COMMON INDEBITATUS COUNTS {a). 


{a) Indehilatus counts in generalS] — Simple contracts, express or implied, 
resulting in mere debts, are of so frequent occurrence as causes of action, 
that certain concise forms of counts have been devised for suing upon them, 
in which it is sufficient to state the cause of action by a general description, 
r^erving the particular circumstances of the debt to be given in evidence 
(^Streeter v. Horloch^ 1 Bing. 34, 37 ; Slone v. Rogers^ 2 M. & W. 448 : 

2 Wms. Saund. 34i) h (2)), and to be explained by particulars of demand 
which are now required to be delivered with such counts by r. 19, H. T., 
1853, unless they have already been specially indorsed on the writ under 
the C. L. P. Act, 1852, s. 25. (Sec post, p. 55.) 

These counts, whicli have from time to time been rendered more and more 
concise, are designated, with little difierence of meaning, by the terras indehi* 
tains counts, moneg counts, or common counts ; the expression common counts 
or common indehilatus counts being often used to designate those of most 
frequent recurrence, viz. where the debt is for goods sold and delivered, goods 
bargained and sold, work done, money lent, money paid, money received, 
interest, and upon accounts stated ; and the expression moneg counts being 
sometimes used to particularize those for money lent, money paid, and 
money received. The most appropriate name seems to heindehitatus counts ; 
for although there is now no word in the declaration answering to this term, 
the plea is still nunquam indehilatus. Counts which state the cause of ac- 
tion more fully are called special counts. There were also formerly in use 
counts known as ^antum meruit and quantum valebat counts, which were 
adopted where there was no fixed price for work done or goods sold, etc. 
(1 Chit. PI. 7th ed. 351.) Tliese counts however have fallen into disuse, 
and have been superseded by the general application of the indebitatus 

counts. -i. i. 1 . 

Before the C. L. P. Act, 1852, it w'as necessary to specify in the writ the 

particular form of action adopted, and the form of the declaration vari^ 
accordingly. Causes of action of the above nature might then be made the 
Bubiect either of an action of debt or of an action of assumpsit. When 
framed in debt, the declaration stated the debt, and then averred that by 
reason of the non-payment thereof, an action accrued [acho accremt). 
In assumpsit the declaration stated the debt, and then averred a promise 
by the defendant to pay the debt {indebitatus assumpsit), and a breach of 
that promise, such promise being one which would be implied by law from 
the debt, and not requiring proof as a fact. This alternative form of 
remedy was very important at a time when different forms of actions could 
not be joined in the same declaration, as it enabled the plaintiff to add a 
claim for a simple contract debt to any special counts in assumpsit (the 
different form of count leading to the distinction between indebitatus as- 
sumpsit and special assumpsit) ; and, on the other hand, when the dex^- 
tion was framed in debt, the plaintiff could add any other connts which feU 
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under the latter form of action. These different forms of action however 
were attended with different consequences, not only in the form of the 
pleading, but also in the subsequent proceedings. In deht^ in which the 
cause of action is technically said to sound in debt, the judgment was final 
in the first instance, the claim for damages being generally nominal only ; 
in assumpsit, which is said to sound in damages, a subsequent inquiry to 
assess the damages was necessary. Thus the form of the judgment and the 
object of joining various causes of action in the same declaration generally 
determined the choice of the remedy, and preserved both forms of declara* 
tion in constant use. 

These distinctions are now removed by the operation of the C. L. P. Act, 
1852. By the effect of s. 3, a plaintiff is no longer required to specify 
the particular form of action in which he sues. By a. 41, causes of ac- 
tion, of whatever kind, except replevin or ejectment, may bo joined in the 
^ same suit. By s. 49, it is enacted that the statement of promises in in- 
debitatus counts which need not be proved, shall be omitted. And by 
88. 93, 94, and 95, the same conveniences as to final judgment and the 
assessment of damages are extended to all causes of action to which they 
, can be applied. There is now therefore but one form of indebitatus count, 
i which comprises all the advantages of both the forms under the old pro- 
cedure ; and the action of indebitatus assumpsit is virtually become obsolete. 
It is however frequently necessary to bear in mind the distinction between 
the indebitatus counts in debt and in assumpsit, w'ith reference to the state 
of the law of pleading previous to the above changes. 

The following observations apply to the use of the indebitatus counts in 
general. Explanatory notes with reference to the particular counts will be 
found under each title. 

’ The form of indebitatus count applies only in suing for a debt or liqui- 
'( dated demand in money ; not for an unliquidated demand or damages. 
; {Edwards v. Bates, 7 M. & G. 594; Lawrence v. Wilcock, 11 A. & E. 941.) 
I The amount of the debt is deemed to be certain, provided it is capable of 
being ascertained. 

Wherever a consideration is executed for which a debt, payable at the 
time of action, has accrued due either under an express promise or under 
, one implied by law, the debt may be sued for in an indebitatus count. 
{Clark V. Bulmer, 11 M. & W. 243 ; Beverley v. Lincoln Oas Co,, 6 A. & 
E. 829, 837 ; Russell v. Bell, 10 M. & W. 340.) And #herever the terms 
of any special agreement, not under seal, have been performed and satis- 
fied, so as to leave a mere debt due to the plaintiff, ho may sue in an in- 
, debitatus count, reserving the contract and the performance of it on his 
part to be proved in evidence. ( Ibid.; Stone v. Rogers, 2 M. & W. 443, 448 ; 
Lucas V. Godwin, 3 Bing. N. C. 737 ; Cluiterhuck v. Coffin, 3 M. & G. 842 ; 
Sheldon v. Cox, 3 B. & C. 420 ; Prickett v. Badger, 1 C. B. N. S. 96 ; 

. 26 L. J. C. P. 33 ; Seeger v. Duthie, 8 C. B. S. 45 ; 29 L. J. C. P. 253.) 

> And although the contract to pay was conditional, if the condition has been 
‘ fulfiBed the common count is sufficient. {Higgins v. Hopkins, 1 Ex. 163 ; 
Bianchi v. Nash, 1 M. A W. 545 ; per curiam, Beverley v. Lincoln Gas Co., 
6 A. & E. 829, 836 ; and see Hart v. Prendergast, 14 M. & W. 741, 746.) 
/ And although the debt was payable only after a certain period of credit, 
yet after the expiration of the period the indebitatus count is sufilcient. 
^ {Helps V. Winterhottom, 2 B. & Ad. 431.) 

The indebitatus counts apply only in cases of simple contract debts, and 
, not to specialty debts (2 Wms. Saand. 3495 (2) ) ; nor to original simple 
I contract debts which have been merged in a specialty debt or debt of record. 

' (Middleditch v.JEllis, 2 Ex. 623 ; Baher v. Harris, 9 A. & E« 532 ; Ed- 
wards V. Bates, 7 M. & G. 690 ; Price v. Monlion, 10 0. B. 661 ; Attn v. 
Parish, 1 B. A P. N. B. 104 ; King v. Hoare, 13 M. k W. 494 ; but see 
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TiUon V. Warwick Oas Co., 4 B. & O. 962.) A deed executed for the sole 
purpose of giving security for a simple contract debt, and not containing 
expressly or impliedly any covenant to pay it, does not merge that debt 
in the specialty. {Marri/att v. Marryatt, 28 Beav. 224 ; 29 L. J. C. 665 ; 
Courtenay v. Taylor, 6 M. & Gi. 851, 870; Saunders v. Milsome, L. R. 
2 Kq. 573.) These counts may be used if the debt can be established in- 
dependently of the deed. (Tilson v. Warwick Gas Co., 4 B. & C. 962 ; 
JEdwards v. Bates, 7 M. & G. 600 ; Yates v. Aston, 4 Q. B, 182.) 

An indebitatus count is not applicable when a contract remains in part 
unperformed, as in Cutter v. Powell (2 Smith, L. C. 6th ed. 1); nor so 
long as it remains still open {Towers v. Barrett, 1 T. R. 133, 136; per 
Tindal, C.J., James v. Colton, 7 Bing. 266 ; Edwards v. Bates, 7 M. ^ G. 
599 ; Fitt v. Casanett, 4 M. A G. 89b) ; nor so long as any condition re- 
mains to be performed precedent to the debt. (Scott v. Parker, 1 Q.. B. 
809 ; Simmons v. Swift, 5 B. & C. 857.) Under the form of indebitatus 
count in use before the O. L. P. Act, 1852, it was held that where a debt 
was agreed to be paid by instalments, none of the instalments could be sued 
for separately in that form of count before the whole debt was due. (Bact 
Abr., Debt B. ; Rudder v. Price, 1 H. Bl. 547 ; and see AmbergateRy. Co., 
V. Coulthard, 5 Ex. 459 ; North-Western By. Co. v. Coulthard, 6 Ex. 273, 
278.) So where the plaintiff sold goods to the defendant to be paid for 
partly in cash and the residue by bills at intervals of three months each, 
and the defendani did not pay the cash or deliver the bills, it was held that 
the plaintiff must sue upon the special contract and could not recover 
even the cash payment under the indebitatus count for goods sold and de- 
livered. (Paul V. Dod, 2 C. B. 800.) But where the master of a ship was 
engaged to command it on an expedition at a fixed pay of £50 per month, 
it was held that he had a right of action for each month’s salary as it 
became due. (Taylor y. Laird, 1 H. & N. 266 ; 25 L. J. Ex. 329.) 

"Where a special contract has been rescinded, cither by mutual consent or 
by such a breacli on one side as entitles the other to rescind, and goods, 
labour, etc., have been provided by one party under the special contract, 
and retained by the other party after the rescission, the value may be re- 
covered in this form of count, provided a new contract can be implied to 
pay the value of the consideration actually received. (Planche v. Colburn, 
8 Bing. 14 J De Bernardy v. Harding, 8 Ex. 822 ; Simpson v. Lamb, 
17 0. B. 603 ; 25 L. J. C. P. 113 ; Pnekett v. Badger, 1 C. B. N. S. 96; 
26 L. J. C. P. 33 ; Lamhurn v. Cruden, 2 M. & G. 253 ; Turner v. Robin^ 
son, 5 B. & Ad. 789 ; Bartholomew v. Markwick, 15 C. B. N. S. 711 ; 
33 L. J. C. P. 115.) 

Forms of indebitatus counts are given in schedule (B) to the C. L. P. 
Act, 1852, and by s. 91 it is declared that those forms shall bo suffi- 
cient, but that it shall not bo erroneous or irregular to depart from the 
letter of the forms so long as the substance is expressed without pro«‘ 
lixity. The omission of the words ‘‘money payable,” renders the count 
bad on demurrer for not showing a money debt ji'ayable in preesenti (Plo/ce 
V. PcJtB, ^Ex. 705 ; Wilkinson v. Shari and, 10 Ex. 724 ; 11 Ex. 33) ; un- 
less the count shows it otherwise, as the count “ for money found to be due 
on accounts stated.” (Fagg v. Nudd, 3 E. & B. 650.) The averment of the 
** request’* of the defendant need not be stated where the consideration of 
itself necessarily imports a request, as in the ease of goods sold and delivered, 
goods bargained and sold, money lent, money received, and accounts stated ; 
in other cases, as in the counts for work done, and for money paid, and for 
interest, a request must be alleged, as otherwise no contract would be 
shown. (Victors v. Davies, 12 M. & W. 758; and see Brown v. Gamier, 
6 Taunt. 389 ; Berdoe v. Spittle, 1 Ex, 175.) A count for goods sold not 
stating “ by the plaintiff” would be bad. (Fenton v. Ellis, 6 Taunt. 192.) 
So also a count for money received “for and on, account of ** the plaintiff, 
not stating “ for his use.** (Kelly y. Curzon, 4 A. A £. 622.) 
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The common Indebitatus Count for Goods sold and delivered (a). 

Money payable by the defendant to the plaintiff for goods, sold 
and deliyered by the plaintiff to the defendant. 


TAe Common Indehitatus Counts ,"] — The above observations show that 
this general mode of declaring is admissible in all cases of simple con- 
tracts where the consideration has been executed and the action is brought 
to recover a mere money debt. The special varieties of this kind of de- 
claration are therefore very numerous. There are however certain counts 
of this kind, containing the causes of action of the most comprehensive 
form and most frequent occurrence, which have been more particularly 
designated as the common indehitatus counts ; these are the eight counts al- 
ready mentioned, viz. for goods sold and de livered , for goods bargained and 
8old^ for work done, for money Tent, for mon^ paid, for m oney receTTe n, 
^ fot intej^t, and upon accounts stated^J^Th con^qiiehce of the general use of 
tfiese counts, botlT'^spa lately and ^c^ned with special counts, it has been 
thought convenient to place them in a prominent position at the head of 
the other precedents : the more special forms of indebitatus counts will be 
found throughout the precedents under their proper titles. * 

(a) Goods sold and delivered ^ — This count is applicable where, upon a 
sale of goods, the property has passed and the goods have been delivered to 
the purchaser, and the price is payable at the time of action brought. 

This count will not lie before delivery. {Smith v. Chance, 2 B. & Aid. 
753 } Boulter v. Arnott, 1 C. & M. 333.) Nor, if the sale was upon credit, 
before the credit has expired. {Strutt v. Smithy 1 C. M. & R. 312 ; Wehb 
V. Fairmaner, 3 M. & W. 473 ; Paul v. Body 2 C. B. 800 ; Ferguson y. 
Carringtony 9 B. & C. 59.) But it may be used after the credit has expired 
and the price has become immediately payable. {Helps v. Winterbottom, 2 
B, & Ad. 431.) A bill taken for the price has the same effect as credit in 
postponing the action on the common count until the bill is due {Ib,) j so 
also has an agreement to pay by a bill. {Mussen v. Price y 4 East, 147 ; 
Dutton V. Solomonsony 3 B. & P. 582.) Where goods have been delivered 
upon a conditional sale and the sale has become absolute by the perform- 
ance of the condition, the price may be recovered on tlie common count 
{Bianchi v. Nash, 1 M. & W. 545) ; so the price of goods delivered “on 
sale or return,” and not returned within a reasonable time, may be sued 
for in this form. {Moss v. Sweet, 16 Q. B. 493 ; 20 L. J. Q. B. 167 ; Beverley 
V. Lincoln Gas Co., 6 A. & E. 829.) 

Upon a contract of exchange of goods with a sum payable for equality of 
exchange, this count will he to recover the money after the excliange has 
been effected {Sheldon v. Cox, 3 B. & C. 420) ; but not for the value of 
goods delivered by one party under a mere contract of exchange not per- 
formed by the other. {Harrison v. LuTce, 14 M. & W. 139.) 

Contracts of sale sometimes arise from the mere acceptance by the defen- 
dant of goods delivered by the plaintiff for the purpose of sale, and the 
value may be recovered in this count. (See Hart v. Mills, 15 M. & W. 87.) 
In such case the defendant must have some option of accepting or returning 
the goods and becoming bound to the plaintiff to pay for them, otherwise 
he cannot be held liable, as no contract can be implied. Thus, where the 
defendant ordered goods of one person, and the plaintiff a different 
person sent the goods, and the defendant consumed the goods before he had 
notice that they belonged to the plaintiff, it was held that he was not liable 
to the plaintiff for the price, because not having any option of returning the 
goods to the plaintiff he did not enter into any contract with him. (Soul* 
ton v. Jones, 2 11. Sl N. .564; 27 L. J. Ex. 117 ; and see Munro y. Butt, 
8E.&B.738.) 

Where goods have been deHyered by the plaintiff to the defendant under 
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The common Indebitatus Count for Goods bargained and sold {a). 

Money payable by the defendant to the plaintiff for goods bar- 
gained and sold by the plaintiff to the defendant. 


the terms of a special contract of sale, and the defendant has rendered the ' 
completion of the contract impossible, he may be charged in this count ' 
with the value of the goods received by him under the contract ; as where 
the contract was that the defendant should pay for the goods by a valuation 
to be made by two valuers, and before the valuation could be made the j 
defendant consumed the goods and so rendered the valuation impossible, \ 
he was held liable for the value of the goods in this count. {Clarke y. 
Westrope, 18 C. B. 765 ; 25 L. J. C, P. 287 ; and see Kegs v. Hwnoood^ 

2 0. B. 905 ; Bartholomew v. Markwick^ 15 C. B. N. S. 711.) 

So also, where in contracts for the sale and delivery of goods by the plain- 
tiff to the defendant, the plaintiff after delivering part has failed to deliver 
any more, the defendant may rescind the contract and return the part de- 
livered ; but if he elects to keep it after the time for the completion of the 
contract is expired, he becomes liable for the value under this count. (See 
Shipton V. Casson^ 5 B. & C. 378, 382 ; Oxendale v. Wetherell^ 9 B. & C. 386.) " 

So, where under a contract of sale the goods delivered are not according to 
the contract, they may be returned ; but if they are kept, the seller may claim 
their value under the new contract implied from their acceptance. {Read v. 
Rann^ 10 B. & C. 438, 441 ; Bart v. MillSy 15 M. & W. 85.) 

In some cases where the defendant has wrongfully obtained goods of the 
plaintiff and has appropriated them to his own use, the plaintiff may waive 
the tort and claim the value of his property which the defendant has so ap- 
propriated, as a debt arising from a sale of the property, provided there are 
circumstances from which such a contract may be implied. (Per Lord 
Abinger, C.B., Russell v. Bell, 10 M. & W. 310, 352.) 

Thus, where the defendant fraudulently induced the plaintiff to sell goods - 
to a third person for the purpose of getting them into his own possession, ^ 
and appropnated them to his own use, the plaintiff was held entitled to 
claim the value of the goods as upon a sale to the defendant. {Hill v. Per- i 
rott, 3 Taunt. 274 ; Biddle v. Leig, 1 Stark. 20.) And where a bankrupt, 
after an act of bankruptcy, disposed of the goods in his possession to the 
defendant, by way of sale, the assignees of the bankrupt were held entitled 
to claim the value of the goods from the defendant. {Russell v. Bell, 10 M. 

& W. 340 ; see also Lightly v. Clouslon, 1 Taunt. 112 ; Foster v. Stewart, 

3 M. & S. 191.) 

But, as a general rule, where the defendant has obtained the goods of the . 
plaintiff by means of a fraudulent contract, the plaintiff cannot assert any 
other contract than that in fact made ; he must either sue upon that or, dis- 
affirming it, must sue in an action of tort. {Read v. Hutchinson, 3 Camp. 
852 ; Ferguson Y. Carrington, 9 B. & C. 59 ; Strutt v. Smith, 1 C. M. & B. 
312 } Solway v. Fogg, 5 M. & W. 83.) 

Under the common count for goods sold, several sales at different times 
may be proved and the total amount recovered. (Per Parke, B., Ferguson 
V. Mitchell, 2 0. M. & R. 691 ; Jnhb v. Ellis, 3 D. & L. 367.) 

(a) Goods bargained and soldJ] — Tliis count lies where upon a sale of | 
goods the property has passed to the purchaser, and the contract has been 1 
completed in all respects except delivery, and the delivery was not a part of ] 
the qonsidemtion for the price or a condition precedent to its payment. 

If the property has not passed, this count will not lie. {Atkinson v. Bell, * 
8 B. A C. 277.) If anything remains to be done under the contract, to 
which the concurrence of the seller is necessary, as to ascertain the price 
of the goods by weighing, the property in general does not pass until the j 
act is performed. {Simmons v. Swift, 5 B. & 0. 857.) An act to be done f 
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The common Indebitatus Count for Work done (a). 

Money payable by tbe defendant to the plaintiff for work done 
and materials provided by the plaintiff for the defendant at his re- 
quest. 


j by the buyer, as the weighing by him of the goods, does not prevent the 
5 property passing {Furley or Turley v. Bates, 2 H. & C. 200 ; 88 L. J. Ex. 
48) ; and a clear intention expressed to pass the property is sufficient to do 
so, notwithstanding some act remains to be done by either party ; 

or the price has not been definitively agreed on. (Joyce v. Swann, 17 0. B. W. 
S. 84.) Upon a sale of unascertained goods by mere description, this 
count will not lie ; but upon a subsequent appropriation of specific goods 
made by the vendor and assented to by the vendee, the price may be re- 
covered under this count. (Rohde v. Thwaites, 6 B. & C. 388; Elliott v. 
Bybus, 10 Bing. 512 ; Boswell v. Kilhorn, 10 W. R. 517, P. C.) As to 
what constitutes appropriation under such a contract, see Aldridge v. 
Johnson, 7 E. & B. 885 ; 26 L. J. Q. B. 296 ; Langton v. Miggins^ 
4H. &N. 402. 

Where goods were sold on condition that, if not paid for at a specified 
. time, the vendor might re-sell them and the vendee should be answerable 
for any loss on the re-sale, and the vendee did not pay and the vendor re- 
sold, it was held that he could not maintain an action on this count. (Za- 
mond V. Davall, 9 Q. B. 1030.) 

If the goods have been actually delivered, and the delivery was part of 
the consideration for payment, this count is not applicable (Forbes v. Smith, 
11 W. R. 574, Q. B.) ; the count for goods sold and delivered should then 
be used. (See Chit. Forms, 10th ed. 82 n.) 

r (a) Work done.'} — This count lies for work and services done and ma- 
) terials provided by the plaintiff at the request of the defendant. 

Work under this count includes labour of all kinds, whether mental or 
physical, or both, as the contrivance of a machine (Grafton v. Ar milage, 
2 C. B. 336) ; or the services of medical men, apothecaries, attorneys, sur- 
veyors, farriers, etc. A printer who prints with his own ink and paper, and 
delivers printed books complete, may recover for his work, labour, and ma- 
terials under this count. (Clay v. Yates, 1 II. &N. 73 ; 25 L. J. Ex. 237.) 
But although under the general term “ work ’’ used in the count, any species 
of labour may be given in evidence (Clark v Mumford, 3 Camp. 37), it is 
usual t o point out the cau se-JoLytion more particular^ by_ des cribing Tp 
klncl of work or tlie c Hm^acter in vyhTch the work has Dcen done, w ork 
done byWe7>Tojntiff as anlattorhey, an auctioheei^aln’ok etc. ; ilis not 
unusual in such cases to add the words “ and otherw ise,” in order that 
the plaintiff may not bo restricted in his prSdfsf^ f tliere be a claim for 
materuds provided in and about the wo^ it must be'stai^ i n the cou^ , 
otherifn^ 11 ^ 1 ^ 00 ^ 1)0 ^c6yer^^ (Ee'dTh v. Freeland, iw&rwrm.) 
ISTor cahRTie r^oyere cou nt for goods so ld and delivered. (Cot- 

terell v. B I'aunt. 3^2^ ; (Tlafk^ v. Buhn^, W. 24S.) Work 

bestowed by the plaintiff on his own materials in making an article to be 
delivered to the defendant under a contract of sale, cannot be recovered 
I under this count, because such work is done for hi Ui self, and not for the 
I purchaser ; and the subject of the contract should be treated as goods and 
I not as work and labour. (Atkinson v. Bell, 8 B. & C. 277 ; Lee v. Griffin, 
1 B. & S. 272 ; 30 L. J. Q. B. 252.) Contracts which fall under the de- 
scription of work and labour, although they result in the delivery of com- 
pleted goods, are not within the 17tn sect, of the Statute of Frauds. (Clay 
V. Tates, 1 H. A N. 73 ; 25 L. J. Ex, 237 ; Lucas v. Godwin, 8 Bing. 
N. C. 737.) ^ 
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The Common Indebitatus Count for Money lent {a). 

Money payable by the defendant to the plaintiff for money lent 
by the plainti^ to ine defendant. 


“Where work is done by one party under a special contract, but not iw- 
oording to its terms, the other may refuse to aoeept it {Ellis v. Hamlen, 
8 Taunt. 52) ; but if he does accept it and takes the benefit of it, he may 
be sued for the value in this count. {Burn v. Miller^ 4 Taunt. 745 ; Farns- 
worth V. Oarrardy 1 Cam[K 38.) If the work is of such a nature that it 
cannot be rejected, so that the party has no option in accepting it, he is 
not necessarily liable for the value ; as work done under a building con- 
tract upon the defendant’s land, but not according to the contract. {Ellis 
V. Hamlenf 3 Taunt. 52 ; Milner v. Fields 5 Ex. 829 ; Munro v. Butty 8 E. 
& B. 738.) Where the contract contains a stipulation that no extra work 
shall be paid for unless ordered in writing, the price of extra work done 
without a written order cannot be recovered. {Russell v. Viscount Sa JDa 
BandierUy 13 C. B. N. S. 149 ; 32 L. J. C. P. and seepo^^, “ Work.**) 

Where the contract, retainer, or employment is to do work or render ser- 
vices to be paid for on their completion, as the employment of a house-agent 
to let a bouse or of an agent to sell goods, and the employer revokes the 
retainer before the work is completed or prevents the completion of it, 
he must nevertheless reimburse the party employed for his labour expended 
in pursuance of the employ merit, and thd latter may sue for his claim in 
this count. As where the defendant employed the plaintiff, an estate-agent, 
to find a purchaser for an estate on the terms of a percentage on the pur- 
chase-money if a sale were effected, and the plaintiff found a purchaser, but 
the defendant refused to complete the sale ; it was held that the plaintiff 
could recover the value of his services, on the common count for work and 
labour. {Prieheit v. Badger^ 1 C. B. N. S. 296 ; 26 L. J. C. P. 33 ; and see 
Manor v. PaynCy 3 Bing, 288 ; Planchs v^ Colburn, 8 Bing. 14.) The right 
of action in this form rests on the original contract being mutually rescinded, 
and the work having been done at the request of the defendant. {De Ber- 
nardy v. Harding, 8 Ex. 822.) But the contract in these cases is some- 
times such as to admit the power of revocation in the employer, without any 
compensation for the services rendered. {Simpson v. Lamhy 17 C. B. 603 ; 
25 L. J. C. P. 113.) 

Where the terms of the contract are such as to make the remuneration 
contingent upon the completion of the services, a partial performance will 
not alone give an.'v claim against the employer. {Hulle v. Heightman, 2 East, 
145 ; Cutter v. Powell, 6 T. R. 320 ; 2 Smith’s L. C. 6th ed. 1 ; Appleby y. 
JOodSy 8 cast, 300 ; Jesse v. Roy, 1 C. M. & R. 316 ; Moffatt v. Laurie^ 
24 L. J. C. P. 56 ; Qreen v. Mules, 30 L. J. C. P. 343.) 

(a) Money lent.'] — This count lies to recover a debt arising out of a loan 
of money on a simple contract. Money deposited by a customer with a 
banker m^ be thus recovered. {Pott v. Clegg, 16 M. & W. 321 ; Pollard v. 
Ogden, 2 E. A B. 459.) An I O U alone will not support this count, for 
though it is proof of money ow ing, it is no more proof of money lent than 
of goods sold or any other source of a debt. {Fesenmayer v. Adcock, 16 M. 
& “W. 449.) Nor will a check support this count. {Pearce v. Davis, 1 M. 
& Rob. 865.) Money lent on a contract to repay it on demand or to exe- 
cute a mortgage, may, after a refusal by the borrower to execute a mortgage, 
be recovered under this count. {Bristowe v, Needham, 9 M. & W. 729.) It 
has been held that money advanced under a special contract of loan, which 
has been rescinded by agreement before completion, may be recovered under 
this count. {James v. Cotton, 7 Bing. 266.) Money lent upon a deposit of 
shares, which were to be returned upon repayment, may be thus recovered 
without a return of the shares, such return not being a condition precedent 
to the repayment. {Scott v. Parker, 1 Q. B. 809.) 



42 


Counts in Actions on Contracts* 


The common Indebitatus Count for Money 'paid {a). 

Money pajrable by the defendant to the plaintiff for money paid 
by the plaintiff for the defendant at his request. 

A loan may be recovered under this count, though it has been secured by 
a mortgage, where the deed contains no covenant to repay. {Yates v. Ajston^ 
4 Q. B. 182.) is^uc^^ a covenant, Ibou^ a limited one, no 
other contract can be implied, and this count will not lie. {Mathew v. Blacks 
more, 1 H. & N. 762 ; 26 L. J. Ex. 150 ; Brown v. Price, 4 C. B. N, S. 
i 698 ; 27 L. J. C. P. 290.) And it must be borne in mind that a covenant 
* is in some cases implied from a mere acknowledgment of the debt in a deed, 

, so as to have the effect of merging the simple contract in the specialty. 
{Courtney v. Taylor ^ 6 M. & Or. 851, 870 ; Marry at v. Marry at^ 28 Beav. 
224; 29 L. J. C. 665.) 

Money lent for an illegal purpose, as for wagering or for gaming at an 
illegal game, cannot be recovered {Cannan v. Bryce, 3 B. & Aid. 179 ; 
M^Kinnell v. Bohimon, 3 M. & W. 434) ; but money lent for the purpose of 
paying bets lost by the defendant to others than the plaintiff may be re- 
cover^. {Kill V. Poj?, 4 H. & N. 359.) 

(a) Money paid.’] — Tins count is maintainable where there has been a 
payment oi money by the plaintiff to a third party at the request or by the 
authority of the defendant, express or implied, with an undertaking, express 
or implied, to repay it. {Brittain v. Lloyd, 14 M. & W. 762 ; Lewis v. 
Campbell, 8 C. B. 541 ; Hutchinson v. Sydney, 10 Ex. 438.) 

There must be actual payment, or what is equivalent to it {Power v. 
Butcher, 10 B. & C. 329, 346), of money of the plaintiff which he is entitled 
to be repaid. {Groepel v. Swinden, 1 D. & L. 888.) Giving a note, which is 
accept ed a e payment, is equivalent to money paid. fUarc/ary v. QooX^ 
^Tsp. 57 i.)' hlxecuting a covenant to pay is not equivalent to payment of 
money {Power v. Butcher, 10 B. & C. 329) ; nor is the extinguishment of 
the debt by giving a new security. {Taylor v. Higgins, 3 East, 169 ; Max* 
well V. Jameson, 2 B. & Aid. 51.) It has been held that the proceeds of 
goods sold as a distress for rent cannot be treated as money paid by the 
party distrained upon {Moore v. Pyrke, 11 East, 52) ; aliter where money 
was paid by him to redeem the distress. {Ejcall v. Partridge, 8 T. R. 308.) 
As to money levied by sale of goods under a fi.fa., see Rodgers v. Maw, 15 
M. & W. 444. 

The payment must be at the request or by the authoritj^of the de- 
fendant ; a voluntary payment witliout request or authonty is not suffi- 
cient. {Stokes V. Lewis, 1 T. R. 20 ; per Lord Kenyon, C. J., Exall v. Par* 
iridge, 8 T. R. 308, 310; and see Pownal v. Ferrand, 6 C. B. & C. 439.) A 
request o r a uthority^ may b e i mplied by the general course of dealing, or by 
flSie nature ofthepTarticular Cransaction ; thus a person who employs a broker 
on the Stock Exchange, impliedly authorizes the latter to pay money for him 
according to the rules of the Stock Exchange. {Sutton v. Tatham, 10 A. & 
E. 27 ; Pawle v. Ounn, 4 Bing. N. C. 445 ; Westropp v. Solomon, 8 C. B. 
345 ; Taylor v. Stray, 2 C. B. N. S. 175 ; 26 L. J. C. P. 185, 287 ; Smith 
V. lArtdo, 5 C. B. N. S. 587 ; 27 L. J. C. P. 335.) A request will generally 
be implied where the defendant has notice of the payment being made for 
i him, and does not dissent. {Paynter v. Williams, 1 C. & M. 810 ; Alexan* 
der V. Vane, 1 M. & W. 511.) So where a payment has been compelled 
j through the wrongful act of the defendant, of which he gets the benefft ; 

as where an acceptance of the plaintiff was wrongfully indorsed by the de- 
< fendunt. {Bleaden v. Charles, 7 Bing. 246.) Wliere an insolvent, having 
m^e a composition with his creditors, gave acceptances to the d^endant, 
being one of his creditors, for a larger amount than his composition, in 
fraud of the other creditorl, and was afterwards compelled to pay the ac* 
^ ceptances in the hands of third parties, he was held entitled to recover the 
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amount from the defendant as money paid to his use. {Bradshaw y. ; 
BradshaWy 9 M. & W. 29 ; and see Smith y. Cuff, 6 M. & S. 160 ; Sorton ( 
V. Biley^ 11 M. & W. 492.) ' 

A reouOTt Q iLauthorlty will be w’here the plain tijS* has been legally \ 

ooxhpeJiecf ^ pay^TdeBi'Tor' whionTne defendant is liable (per Tindal, C. J., * 
Qrisaell v. Bohinaon^ 3 Bing. N. 0. 10, 15 ; Jefferya y. Oarr, 2 B. & Ad. '• 
883) ; as, where an executor has paid the legacy duty for which the legatee 
was liable {Foster y. Ley, 2 Bing. N. C. 269 ; Bate y. Bayne, 13 Q. B. 
900) ; Trhere the indorser of a bill was made to pay the defendant’s ac* 
ceptance {Pownal y. Ferrand, 6 B. &; C. 439 ; and see Sleigh v. Sleigh, 

6 Ex. 614) ; and where the plaintiff, an auctioneer, was compelled to pay the 
auction duty upon the sale of an estate which he sold for the defendant. 
{Brittain y. Lloyd, 14 Jd. & W. 762.) 

Where a surety pays th e debt of the principa l debt or, he may recover 
it in this form df action : so one of seveiaT^S^^^fftactors (not being 

partners) pays the whole debt for which the otlier co-contractors are jointly 
liable with him, he may sue each co-contractor, or the rejiresentatives of such 
as are deceased, for contribution in this form. {JSdger v. Knapp, 6 M. & Q-. * 
753 ; Kemp v. Finden, 12 M. & W. 421 ; Batard v. JETawea, 2 E. & B. 287.) 
Where the plaintiff drew and the defendant indorsed a bill as co-sureties for 
the acceptor, the plaintiff, having paid it, was held entitled to recover con- 
tribution in this action. (Reynolds v. Wheeler ^ 30 L. J. C. P. 350 ; 10 C. B. 
N. S. 561.) But one of two joint wrong-doers, having been compelled to 
pay the whole damage, cannot recover a moiety against the other {Merry- 
weather v. Nixan, 8 T. R. 186 ,* and see Shackell v. Rosier, 2 Bing. N. C. 
648 J and see ns to wliere one wrong-doer can recover against the other 
upon a promise of indemnity given or implied, Adamson v. Jarvis, 4 Bing. 
66 ; Betts v. Oihhins, 2 A. & E. 57.) 

Wliere the plaintiff has been compelled, under a distress or threat of a 
distress to which ho was liable, to pay the rent of the defendant’s pre- 
mises, he may sue for the amount in this action (Fxall v. Partridge, 8 
T. R. 308 ; and see Moore v. Pyrke, 11 East, 52 ; Rodgers v. Maw, 15 
M. & W. 444, 448) ; but where the plaintiff voluntarily and without any 
request from the defendant, placed his goods on the defendant’s premises, 
and he was obliged to pay the defendant’s rent to redeem them from a dis- 
tress, it was held that he could not recover the amount, because the pay- 
ment was caused by his own voluntary act. {England v. Marsden, L. R. 1 
C. P. 529 ; 35 L. J. 0. P. 259.) . Where the plaintiff’s goods, standing on ‘ 
the defendant’s land, were seized for a tithe rent-charge, the plaintiff could 
not recover, because the rent was cliarged on the land only, and was not a 
personal liability of the defendant. (Qriffenhooje v. Dauhuz, 5 E. & B. 746 ; 
25 L. J. Q. B. 237.) So, where the plaintiff and the defendant wei’e under- 
lessees at separate rents of separate portions of premises, the v^ole of which 
were held at an entire rent under one lease, the plaintiff having been com- 
pelled to pay the whole rent under threat of distress, was held not entitled 
to recover a portion from the defendant as money paid to his use. {Hunter 
V. Hunt, 1 C. B. 300.) 

Where the defendant is not liable to any one but the plaintiff himself, 
so that the payment by the plaintiff does not exonerate the defendant from 
any liability, the plaintiff, having beeen compelled to pay, must sue the de- 
fendant specially on the contract between them. As where a tenant had 
agreed with his landlord to pay certain taxes for which the latter only was 
liable, but having failed to pay them, the landlord was compelled to do so, 
the landlord could not sue for money paid. (Spencer v. Parry, 8 A. A E. 
881 ; and see Lubbock v. Tribe, 3 M. & W. 607.) 

Money paid by the plaintiff, against the payment of which the defendant 
had agreed to indemnify him, may in general be recovered in this form of 
action {Lewis v. Campbell, 8 0. B. 541 ; Hawley y. Beverley, 6 M. A G*. 
221) \ as where an accommodation acceptor, drawer, or indorser is obliged 
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The common Indebitatus Count for Money received (a). 

Money payable by the defendant to the plaintiff for money re- 
ceived by the defendant for the use of the plaintiff. 

to pay the amount of the bill to the holder, this is money paid for the use 
, of the person accommodated (eee post^ Indemnities'*)^ and where the 
^ plaintiff defended an action upon an accommodation acceptance at the 
request of the defendant, for whose accommodation he had given the ac- 
ceptance, he was allowed to recover the costs of the action as money paid 
' to the defendant’s use. {Garrard v. Cottrell^ 10 Q. B. 679 ; and see Sleigh 
V. Sleighy 5 Ex. 514.) 

I The defendant cannot avoid the effect of his request by showing that the 
\ payment was requested and made in execution of a void contract, as on ao- 
! count of a wager lost by him (Jessopp v. Lntwyvhe, 10 Ex. 614 ; Knight v. 
^ Cambers, 15 C. B. 662 ; Rosewarne v. Billing, 15 C. B. N. 8. 316 ; 33 L. J. 
C. P. 55) ; but ho may avoid it by showing that the payment was requested 
and made for an illegal purpose, or in execution of an illegal contract. (Jb, ; 
Mortimer v. Gell, 4 C. B. 643.) 

{a) Money received.’] — This is the most comprehensive of all the common 
counts. It is applicable wherever the defendant has received money which 
; in justice and equity belongs to the plaintiff, under circumstances which 
render the receipt of it a receipt by the defendant to the use of the plaintiff. 
(Per Lord Mansfield, Moses v, Macferlan, 2 Burr. 1005, 1110; and see 
* Marriot v. Hampton, 2 Smith’s L. C. 6th ed. 375 ; and Owen v. Challis, 6 
C. B. 115.) 

The claim must be for money ; but if anything has been received by the 
defendant as money for the use of the plaintiff, it may bo so treated by the 
plaintiff; as a check upon a banker {Pratt v. Hohhouse, 4 Bing. 173), or 
a countiy bank-note {Pickard v. Bankes, 13 East, 20 ; and see Timmis v. 
Gibbins, 17 Jur. 378 ; 21 L. J. Q. B. 402), or foreign money {Ehrensperger 
V. Anderson, 3 Ex. 148) : money allowed in a settlement of account, by a 
set-off of mutual debts, although no money actually passes, may be treated 
as money for this purpose. (^Standish v. Ross, 3 Ex. 527 ; Oingell v. Per- 
kins, 4 Ex. 720.) The claim must be for a sum certain. (See, per Erie, C.J., 
Baxendale v. Great Western Ry. Co., 14 C. B. N. S. 1, 42, 44; fiSTL. J, 
C. P. 225, 239. 

The money must belong to the plaintiff {Scarf e v. HaUifax, 7 M. & W. 
288) ; or must be received or held by the defendant as belonging to the 
plaintiff, i.e.to the use of the plaintift’. {Kelly y. Curzon, 4 A. & E. 622 ; 
Clark V. Dignam, 3 M. & W. 478 ; Jones v. Carter, 8 Q. B. 134 ; Barlow 
T. Browne, 16 M. & W. 126.) 

Money received to the use of the plain tifTs wife may be recovered as 
money received to the use of the plaintiff, although it was originally the 
wife’s separate property in equity {Sloper v. Cottrell, 6 E. & B. 497 ; 26 
L. J. Q. B. 7) ; nor would her equitable right form a sufficient ground for 
an equitable defence. {Ib.) So where a wife after marriage lent the defendant 
money which had been settled to her separate use, her husband was entitled 
to recover it in this form. {Bird v. Peagrum, 13 C. B. 639; and see MeS" 
senger v. Clarke, 6 Ex. 388.) , 

One tenant in common cannot recover in this form of action against 
another who has received more than his share of the profits. {Thomas v. 
Thomas, 5 Ex. 28.) 

Money received by the sheriff in execution of a writ of fi.fa., may be re- 
covered by the judgment creditor who sued out the writ as money re- 
ceived to his use {Dale v. Birch, 3 Camp. 347 ; Longdill v. Jones, 1 Stark. 
345 ; and see Jefferies Y.*8heppard, 3 B. & Aid. 696) ; so may the proceeds of 
the goods seized and sold {Swain v. Morland, 1 B. & B. 370) ; but the 
judgment creditor cannot thus recover the value of the goods seized before 
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^ale ; nor can he recover the proceeds of the goods, where the sheriff has | 
sold them under another writ at the suit of a third party. {Thurston v. ! 
Mills, 16 Hast, 254.) 

Upon the assignment of a debt, the amount may sometimes be recovered 
by tbe assignee against the debtor as money received to his use. The as- 
signment of a debt cannot, in general, be effected so as to enable the assignee 
to sue th^ebtor at law in his own name; but by agreement of all the parties, 
upon sumcient consideration, new contracts may be created between them, 
which will be equivalent to an assignment of the debt ; a suflicient considera- 
tion usually being found in the discharge of the debtor by the assignor and 
the new liability incurred by the debtor to the assignee. {Israel v. Douglas, 

1 H. Bl. 239 ; Tatlock v. Harris, 3 T. R. 174, 180 ; Fairlie v. Denton, 

8 B. & 0. 396 ; Cochrane v. Oreen, 9 C. B. N. S. 448 ; 30 L. J. 0. P. 97 5 
Liversidge v. Broadbent, 4 H. & N. 603.) 

Where the debt assigned was money received by the debtor to the use of 
the assignor, the assignment of the debt amounts to an assignment of the 
money to the assignee, and upon the assent of the debtor to the assignment, 
the money becomes received by him to the use of the assignee, vrho may re- 
cover it on this count {Israel v. Douglas, 1 H. Bl. 239 ; Wilson v. Coupland, * 
6 B. & Aid. 228 ; Walker v. Rostron, 9 M. & W. 411 ; Noble v. National 
Discount Co., 5 H. & N. 225 ; 29 L. j. £x. 210) ; but where the debt as- 
signed was not a claim for money received, the debtor becomes liable to 
the assignee according to the special terms of the contracl- only by which 
he assents to the assignment (per Littledale, J., Wharton v. Walker, 4 B. & 
C. 163, 166) ; unless the nature of the transaction is such that the claim of 
the assignee can be treated as one for money received to his use. (See the 
above cases, and Hudson v. Bilton, 6 E. & B. 565.) 

An order of a creditor on his debtor to pay the amount of the debt to a 
third person, followed by a binding promise by the debtor to the holder of 
the order to pay him the amount, constitutes such an effectual assignment 
of the debt that the creditor cannot afterwards revoke the order, or recover 
against the debtor. {Hodgson v. Anderson, 3 B. & C. 842; Croufoot v." 
Gumeg, 9 Bing. 372 ; Walker v. Rostron, 9 M. & W. 411 ; Hamilton v. 
Spottiswoode, 4 Ex. 200; see per Maule, J., Partridge v. Bank of Eng- 
land, 9 Q. B. 396, 413.) U pon mere presentment of the order to the debtor, 
he is justified in paying according to it ; but until he has made a binding 
promise to pay it, he is not compellable to do so ; in the meantime he re- 
mains liable to the original creditor, and cannot be sued by the holder of the 
order. (See Williams v. Everelt, 14 East, 582 ; Wharton v. Walker, 4 
B. & C. 163 ; Fairlie v. Denton, 8 B. & C. 395 ; Liversidge v. Broadbent, 
4 H. & N. 603 ; 28 L. J. Ex. 332 ; Cochrane v. Oreen, 9 C. B. K. S. 448 ; 
30 L. J. C. P. 97.) 

Where a creditor gives an order to his debtor to pay the debt to a third 
person upon a certain condition, and the debtor promises the latter to pay it 
accordingly, the assignee can have no claim against the debtor until the con- 
dition has been fulfilled. (Hudson v. Bilion, 6 £. & B. 565.) 

It should be noticed that an order by a creditor on his debtor to pay the 
whole or a part of his debt to another person, if made in writing and 
amounting to a bill of exchange, requires a stamp as such, and is not ad- 
missible in evidence without it. {Pott v. Lomas, 6 H. & N. 629 ; 30 L. J. 
Ex. 210.) 

An agent receiving money rightfully for his principal is not liable to the’ 
owner, even where the principal upon receiving it would be bound to pay 
it over to the owner (Stephens v. Badcock, 3 B. & Ad. 354 ; Bamford v.^ 
Shutlleworth, 11 A. & E. 926; Barlow v. Browne, 16 M. & W. 126; and 
see Williams v. Deacon, 4 Ex. 897) ; so, where the defendant received rents 
under an authority given by two out of three executors, the tliree could not 
jointly recover it from him as money received to their use, although when 
paid over to the two it would be assets of the estate. {Heath v. Chilton, 12 
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M. & W. 632 ; and see Nicholson t. Goochs 5 E. & B. 999 ; 25 L. J. Q*B. 

187.) 

If money has been received by an agent on account of his principal wrong- 
folly, he will be personally liable (per cur.y Smith v. Sleapt 12 M. & W. 
585, 588 ; Parker v. Bristol and Ejceter By, Co.^ 6 Ex. 702,707) ; although 
he may have paid it over to his principal. (Snotodon v. Davis ^ 1 Taunt. 859 ; 
Oates V. Hudson, 6 Ex. 346.) If money is paid to an agent for his princi- 
pal by mistake, and the former has paid it over to his principal, bond 
fide and without notice to the contrary, he is protected against any claim 
which the party from whom it was received would have had if the money 
had still remained in his hands. {Holland v. Bussellf 1 B. & S. 4*24 ; 30 L. 
J. Q. B. 308, affirmed 32 L. J. Q. B. 297.) As to the effect of the agent 
accounting with the principal for the money without actual payment, see 
and see Butler v. Harrison, Cowp. 565 ; Cox v. Prentice, 3 M. & S. 344, 

Where money has been received by an agent from hie principal with 
instructions to pay it over to the plaintiff, the agent is not accountable 
to the latter, until he has acknowledged to him that he has accepted 
the charge, and holds the money for his use. {Williams v. Ecerett, 14 
East, 582 ; Yates v. Bell, 3 B. & A. 643 ; Lilly v. Hays, 5 A. & E. 548 j 
Brii^ V. Hampshire, 1 M. & W. 364 ; Baron v. Husband, 4 B. & Ad. 612 j 
Moore v. Bushel, 27 L. J. Ex. 3.) Where such acknowledgment is given 
conditionally, the action will not lie until after fulfilment of the condition. 
{Malcolm v. Scott, 5 Ex. 601 ; Hudson v. Bilton, 6 E. & B. 565 ; 26 L. J. 
Q. B. 27.) An agent whose duly it is to receive money for, and render 
accounts to his principal is, in general, estopped from denying the accuracy 
of the accounts so rendered j and cannot claim re-imbursemont for sums 
erroneously statedint lie accounts to have been received, unless he can show 
that the statements w'ere made unintentionally and by mistake. {Skyringv* 
Greenwood, 4 B. & C. 281 ; Shaw v. Piet on, 4 B. A C. 715 ; and see Shaw 
V. Woodcock, 7 B. & C. 73 J Cave v. mils, 7 H. & K. 913 ; 31 L. J. Ex. 
265.) 

Where an agent receives money from his principal under a revocable 
authority to dispose of it in a particular manner, the principal, if he re- 
vokes the authority before it has been acted upon, may recover back the 
money as money received to his use. {Taylor v. Lendey, 9 East, 49 ; 
Parry v. Boherts, 3 A. & E. 118 ; Fletcher v. Marshall, 15 M. A W. 
755.) But so long as the authority remains unrevoked, tlie principal 
must sue in a special count for any breach of the instructions by the 
agent {Ehrensperyer v. Anderson, 3 Ex. 148; and see Duncan v. Skip- 
with, 2 Camp. 68 ; Miller v. Allee, 3 Ex. 799, 801 ; Hardman v. Bell- 
house, 9 M. A W. 596 ; Hill v. Smith, 12 M. A W. 618) ; unless such breach 
amounts to a repudiation of the agency, or a total refusal by the agent to 
dispose of the money according to his instructions, in which cases the prin- 
cipal may also recover back the money under this count. {Scott v. Surman, 
Willes, 400, 404 ; Thorpe y. Thorpe, 3 B. A Ad. 580 ; Buchanan v. F'ind- 
lay, 9 B. A C. 738 ; Ehrensperger v. Anderson, 3 Ex. 148, 158.) It should 
be noticed that by ^uing in a special count instead of in a count for money 
received, the principal may sometimes avoid a plea of set-off. {Buchanan y* 
Findlay, supra ; Thorpe v. Thorpe, supra ; Colson v. Welch, 1 Esp. 379 ; 
Hill V. Smith, 12 M. A W. 618. And see post, “ Set-off''') If an agent mis- 
appropriates his principal’s money by paying it for a valid consideration to 
a third party, the principal cannot recover it against the party who received 
it from the agent, bond fide, and without notice at the time of the dofriult. 
{Foster v. Green, 7 H. A N. 881 ; 31 B. J. Ex. 158.) 

A trustee who has received trust-money is accountable for it to the 
cestui gue trust in the^ourt of Chancery, but in the courts of law he is 
treated for most purposes as the absolute owner, and no action can in 
general be maintained by the cestui gue trust against him to recover trust 
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money. {Pctrdoe v. Price, 16 M. & W. 451 ; Phillips v. Hewston, 11 Ex. 
699 ; 25 L. J. Ex. 188.) If, however, he admits to the cestui que trust that 
he holds such money as the money of the cestui que trust to be accounted 
for to the latter, he is debarred from setting up his character of trustee, 
and becomes liable at law to the cestui que trust for money received to his 
use. (Remon v. Hayward, 2 A. &E. 666 ; Roper v. Holland, 3 A. & E. 99 ; 
Edwards v. Lowndes, 1 E. & B. 81, 89 ; Pardoe v. Price, 16 M. & W. 
451, 458 ; Howard v. Brownhill, 23 L. J. Q. B. 23 ; per Erie, J., London 
cmd North- Western Ry. Co. v. Glyn^ 1 E. & E. 652 ; 28 L. J. Q. B. 188, 192.) 

Thus a husband cannot recover the separate property of his wife in the 
hands of a trustee ; but as soon as the trustee has paid it to an agent for her, 
he may recover it as money received to his use. {Bird v. Peagium, 13 C. B. 
689 ; 8lop^ V. Cottrell, 6 E. & B. 497 ; 26 L. J. Q. B. 7.) Nor would it 
even constitute a defence upon equitable grounds, that the money was ori- 
ginally the separate property of the wife. {Ih) 

An executor or administrator is in the position of a trustee, and the ^ 
legacies or distributive shares payable out of the estate of the deceased, 
cannot be recovered at law as debts. {Decks v. Strutt, 5 T. B.. 690 ; Jones 
V. Tanner, 7 B. & C. 542 j and see 2 Wms. Ex. 6lh ed. 1746.) But after 
an executor has adm itted to the legatee that he has received the money and 
holds it to his usST’lffB' legatee may recover it in this action. (Topham v. 
Morecraft, 8 E. & B. 972 ; and see Barlow v. Browne^ 16 M. & W. 126.) 

When the plaintiff’s money has been wrongfully obtained by the defen- 
dant, the plaintiff may waive the wrong and claim it as money received to 
hie use. (See Hambly v. Trott, 1 Cowp. 371, 376 ; Lindon v. Hooper, 1 
Cowp. 414, 419.) Thus, where the defendant took away the plaintiff’s money 
under a mistaken claim, it was held that the plaintiff might w'aive tlie wrong, 
and recover it as money received to his use. {Neate v. Harding, 6 Ex. 349 ; 
per Parke, B., Atlee v. Backhouse, 3 M. & W. 633, 64^->.) So, whore the de- 
fendant obtained money from the plaintiff by fraudulent misrepresentation 
{Holt V. Ely^ 1 E. &B. 795 ; and see JSdmeads v. Newman, 1 B. & C. 418.) 
Money feloniously stolen constitutes a debt from the felon to the owner, j 
but the felon must be prosecuted before civil proceedings can be taken ' 
against him. (See Chowne v. Baylis, 8 Jur. N. S. 1028 ; 31 L. J. C. 757.) ■ 
Where the defendant has obtained the money from the plaintiff by a 
fraudulent contract which the plaintiff is entitled to disaflirm, the plaintiff 
may disallirm the contract and recover the money as money received to his 
use ; as where the defendant obtained the money under a sale with a frau- 
dulent warranty. {Street v. Blay, 2 B. & Ad. 456 ; Oomperiz v. Denton,! 

C. & M. 207 ; and see Hogan v. Shee, 2 Esp. 522 ; Thornett v. Haines, 15 
M. & W. 367 ; Campbell v. Fleming, 1 A. & li). 40.) And where the de- 
fendant has wrongfully obtained the plaintiff's money from a third party, 
as by a fidse pretence, it may be recovered in this count. {Lilt v. Martin- 
dale, 18 C. B. 314.) So, where defendant wrongfully obtained from the 
plaintiff’s debtors the payment of their debts under a fraudulent misrepre- 
sentation that he had an authority to collect them, the plaintiff was held 
entitled to recover the amount under this count. {Andrews v. Hawley, 26 

L. J. Ex. 323.) And where money of the plaintiff has been wrongfully 
paid by a third party to the defendant, it may sometimes be recovered under 
this count ; as where the wife of the plaintiff deposited her husband’s 
money with a banker to the account of another, the plaintiff was held en- 
titled to recovb. 't from the banker in this count. {Calland v. Loyd, 6 ^ 

M. & W. 26.) i> ‘ where the defendant has received the plaintiff’s money | 
from a third party, d fide, and under a binding contract, he is not ac- « 
countable for it to the plaintiff. {Ib. ; and see, per Parke, B., Atlee v. Back- \ 
house, 8 M. & W. 633, 610, 648 ; and Symonds v. Atkinson, 1 H. & N. 146 ; 
26 L. J. Ex. 313 ; Foster v. Green, 7 H. & N. 881 ; 31 L. J. Ex. 158.) 

Where the defendant has received pertaining to an oMce, asserting 
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his right to the fees or to the office, the plaintiff, being tlie person really 
entitled to the office and the fees, may i^corer the amount actually received, 
as money had and received to his use. {Spry v. Emperor, 6 M. & W. 689 ; 
King v. Alston, 12 Q. B. 971 ; Aulton v. Roberts, 2 H. & N, 482 ; 26 L. J. 
£x. 380 ; Finder v. Barr, 4 E. & B. 105.) 

Where the plaintiff’s goods have been wrongfully obtained by the defen- 
dant and converted into money, the plaintiff may waive the wron^ and 
follow the proceeds, claiming it as money received to his use. {Lamtne v. 
Borrell, 2 L- Raym., 1216 j Oughton v. Seppings, 1 B. & Ad. 241.) Thus 
where the plaintiff’s stock was sold by a member of the defendant’s firm 
under a forged power of attorney and the price paid to the firm, the plain- 
tiff recovered it under this count. {Marsh v. Keating, 1 Bing. N. C. 198.) 
So if a banker’s check or a bill of exchange belonging to the plaintiff is 
wrongfully obtained by the defendant and converted into money, the plain- 
tiff may recover the proceeds under this count. {Down v. Hulling, 4 B. & C. 
330 ; Symonds v. Atkinson, 1 II. & N, 46 ; 25 L. J. Kx. 313.) Where 
the defendant fraudulently induced the plaintiff to sell goods to a third 
party who could not pay for tliem, for the purpose of the latter reselling 
them and paying the proceeds to the defendant, the defendant was held 
liable for the proceeds of the sale as money received to the plaintiff’s 
use. {Ahbotts V. Barry, 2 B. <& B. 369.) Where a sheriff took in execution 
goods of a bankrupt, w'hich had vested in tlio assignees by reason of a pre- 
vious act of bankruptcy, and sold them alter notice of the act of bankruptcy, 
the assignees were held entitled to recover the price as money received to 
their use. {Notley v. Buck, 8 B. & C. 160 ; Balme v. Hutton, 9 Bing. 471 ; 
Garland v. Carlisle, 4 Bing. N. C. 7 ; and see 12 & 13 Viet. c. 106, s. 188:) 
The valu#of the goods after the seizure, but before sale, could not be re- 
covered under this count (see Thurston v. Mills, 16 East, 254 ; Swain v. 
Morland, 1 B. & B. 370) ; but where they were taken by the judgment 
creditor under a bill of sale from the sheriff for a certain sum after an act 
of bankruptcy, the assignees were held entitled to recover in this count, 
thougli no money actually passed. {Reed v. James, 1 Stark. 134.) 

In the above cases, where the jdaintiff is entitled to waive the wrongful 
character of the transaction, in order to claim his money or the proceeds 
of his goods which have been wrongfully obtained, by so doing he precludes 
himself from claiming any damages for the wrong done. Thus he cannot 
claim the proceeds of goods wrongfully sold by the defendant as a debt, 
and also claim damages in respect of the injurious nature of the act. {Brewer 
V. Sparrow, 7 B. & C. 310 ; and see Valpy v. Sanders, 5 C. B. 886.) Nor 
can ho waive the wrong in part only ; so that, having accepted from the 
defendant part of the price of goods wliich had been wrongfully sold by the 
latter, he is bound to treat the balance also as a debt. (Lythgoe v. Vernon, 
5 H. & N. 180 ; 29 L. J. Ex, 164.) 

Money paid by the plaintiff for a consideration that has failed, may bo 
thus recovered (see Slraton v. Rasiall, 2 T. R. 366, 369, 370) ; as, money 
given for forged railway scrip ( Wesiropp v. Solomon, 8 C. B. 345) ; for a 
forged bank-note or worthless check {Turner v. Stones, 1 D. & L. 122 ; 
Woodland v. Fear, 7 IC. & B. 619 ; 26 L. J. Q. B. 202) ; for a forged bill 
or bank-note {Jones v. Ryde, 5 Taunt. 468 ; Qumeq v. Wom^rsley, 4 E. & 
B. 133 ; as to money paid in discharge of a forged bill see Wilkinson v. 
Johnston, 3 B. & O. 428) ; money given for a bill of exchange that has 
been avoided by a material alteration {Burchfield v. Moore, 3 E. A B. 
683) ; money given for bonds sold as valid bonds, but which proved 
defective and worthless {Young v. Col^, 3 Bing. N. C. 724) ; money paid 
as deposit on a contract of sale which has been rescinded {Blackburn 
V. Smith, 2 Ex. 783 ; Ashworth v. Mounsey, 9 Ex. 175 ; Simmons v. Heseh 
tine, 6 0. B. N. S. 554 ; 28 L. J. C. P. 129) j or which the vendor could not 
complete {Gosbell 's,iA.rcher, 2 A. & E. 500) ; or which has been defeated 
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by a condition not fulfilled {Oiles v. Edwards^ 7 T. R. 181 ; Wright v. 
Newton^ 2 C. M. & B. 124 ; and see Beavan v, Donnelly 9 Ex. 809, f 
where by the terms of the contract the deposit became forfeited) j money 
paid as deposits on scrip for shares in a railway scheme which turned out 
abortive {Moore v. Qarwood^ 4 Ex. 681 ; Watson v, Bari Charlemont^ 
12 Q. B. 856 } Ward v. Londeshoroughy 12 C. B. 252 ; Mowatt v. Londes- 
horoughy 4 E. & B. 1 ; Walstah v. Spottisw fodCy 15 M. & W. 501) ; or 
deposits on shares in an abortive cost-book mine {Johnson v. Q-osletty 
25 L. J. C. P.274; S. C. on appeal, 3 C. B. N. S. 569 ; 27 L. J. C. P. 122) ; 
or a deposit on application for shares in a company to be returned if no 
allotment made, where no allotment was made (see Moseley v. Cressets ' 
Co.y L. R. 1 Eq. 405) ; the price of an annuity the securities for which 
have been set aside {Buggins v. Coates y 5 Q. B. 432) ; or of an annuity 
which had ceased to exist before the sale {Strickland v. Turnery 7 Ex. 


208) ; the conduct-money paid with a subpcena to a witness whose at- 
tendance was countermanded, and who incurred no expense {Martin v. 
AndrewSy 7 E. & B. 1 ; 26 L. J. Q. B. 39) ; so, money paid for a purpose 
which afterwards became impossible (see Brown v. Overbury. 25 L. J. Ex. 
169 ; 11 Ex. 715). * 


The plaintiff cannot recover as upon a failure of consideration where he 
has obtained that which he bargained for, although it turns out to be not ge- 
nuine and valueless {Lamhei't v. Heathy 15 M. & W. 486) ; as money paid for 
the use of a patent, which is afterwards discovered to be invalid {Taylor v. , 
HarCy 1 B. & P. N. R. 260 ; and see Lawes v. Pursery 6 E. & B. 930 ; ’ 
26 L. J. Q. B. 25) ; or where the consideration fails partly through his 
own default {Straton v. Rastally 2 T. R. 366; Stray v, Russelly 28 L. J. 
Q. B. 279 ; 29 ib. 115 ; 6 Jur. N. S. 168) ; as where the plaintiff pur- 
ohased shares in a bank, but did not get them registered, and the bank after- 
wards failed. {Ib,) Where the plaintiff paid money to the defendant under 
a contract which he could not enforce by reason of the Statute of Frauds, 
it was hold that he could not, merely on that account, recover it back. {Sweet 
V. Lee, 3 M. & G. 452 ; but see Oosbell v. Archery 2 A. & E. 500.) 

The failure of consideration must be complete in order to entitle the 
plaintiff to recover the money paid for it {Hunt v. Silky 5 East, 449 ; 
Blackburn v. Smithy 2 Ex. 783 ; Nicholson v. RickettSy 29 L. J. Q. B. 55 ; 

6 Jur. N. S. 422) ; but where the consideration is severable, complete 
failure of part may form a ground for recovering a proportionate part of 
the money paid for it (see Hirst v. Tolsony 19 L. J. C. 441 ; Astle v. 
Wright y 25 L. J. C. 864 ; 23 Beav. 77 ) ; as where a quantity of goods were 
ordered at a certain rate of payment, and only a portion was delivered. 
{Decaux v. Conollyy 8 C. B. 6&.) 

Money paid by the plaintiff to get rid of duress to the persotiy or even to 
the goods of the plaintiff, may be recovered under this count {Astley v. , 
ReynoldSy 2 Str. 915 ; Shaw v. Woodcocky 7 B. & C. 73 ; Skeate\. Bealey 11 
A. & E. 983 ; Atlee v. Backhotisey 3 M. & W’^. 633 ; Wakefield v. Newhony 
6 Q. B. 276 ; Pratt v. Vizardy 5 B. & Ad. 808 ; Oates v. Hudson, 6 Ex. 


346) ; though, in order to avoid a contract by reason of duress, it must be 
duress of his person and not of his goods, ilb.) Money paid by a mortgagor 
to a mortgagee beyond what is justly due to prevent a threatened sale {Close 

V. PhippSy 7 M. & G. 586) ; or to obtain a transfer or assignment of the 
mortgage {Fraser v. Pendleburpy 31 L. J. C. P. 1) may be thus recovered ; so 
also money exacted by other kinds of extortion or oppression {Smith v. Cuff, 
6 M. & S. 160 ; Valpy y. Manley y 1 C. B, 594 ; Scarfe v. HcUlifaXy 7 M. A 

W. 288 ; Smith v. Sleapy 12 M. & W. 585 j Smith v. Bromley, 2 Doug. 
696 n . ; Williams v. Hedley, 8 East, 378) ; as by abuse of legal process. 
{Duke de Cadaval v. Collins, 4 A. & E. 858.) But money paid under the 
compulsion of legal process cannot in general be recovered in an action 
for money received so long as the process remains ; the remedy is by ap- 
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plication to the Court to set 'aside the process. (De Medina v. Qrove^ 
10 ^ B. 152; Pitt v. Coomes^ 2 A. & E. 459; Payne t. Chapman^ 
4 A. & E. 364.) So, money paid under a distress cannot be reooTered in 
this action, but the plaintiff must replevy, or bring an action for the 
wrong^ful distress. {Lindon v. Hooper^ 1 Cowp. 414 ; Gulliver r, Cosentf 
; 1 0. B. 788; Glyn v. TUomas^ 11 Ex. 870; 25 L. J. Ex. 125; Loving v. 
TParburion, E. B. & E. 507 ; 28 L. J. Q. B. 31.) 

This count will lie for money paid by the plaintiff in discharge of a demand 
illegally made under colour of an office (Morgan v. Palmer^ 2 B. & C. 729 ; 
Steele v. Williams^ 8 Ex. 625) ; as excessive fees paid to the steward of a 
manor for admission to copyholds (Traherne v. Gardner^ 5 E. & B. 913 ; 

25 L. J. Q. B. 201) ; exc essive fees paid _tQ a broker under a distress 
(Hills V. Streety 5 Bing. 57) ; q vercTmrges P?!'iS ® cairler to induce him 

I to carry goods (Piddington v. S.~P. Py. Co., 5 C. B7 N. 8. Ill ; 27 L. J. 

; C. P. 295 ; Ashmole v. Wainwrighty 2 Q. B. 837 ; Parker v. Great Western 
’ Co.y 7 M. & G-. 253 ; Garton v. Bristol and Exeter Ry. Co., 4 H. & 
i N, 33 ; 28 L. J. Ex. 169 ; Baxendale v. Eastern Co. Ry, Co.y 4 C. B. N. S. 
63 ; Baxendale v. Great Western Ry. Co.y 5 C. B. N. S. 309 ; 32 L. J. 
C. P. 225 ; S^ih. 197) ; an excessive charge paid to an a> tbitrat or to take up 
an award (Re Coombs, 4 Ex. 839 ; Barnes v. Braithtcail^ S ii. & rf. 569) ; 
money improperly exacted as a toll at a turnpike. (Waterhouse v. Keen, 4 B. 
& C. 200; and see Lewis v. Hammond, 2 B. A Aid. 206.) 

Money recovered in an action which the defendant might have successfully 
defended cannot be recovered back. (Marriott v. Hampton, 7 T. R. 269 ; 
2 Smith’s L. C. 6th ed. 375 ; Hamlet v. Richardson, 9 Bing. 644 ; Dukede 
Cadaval v. Collin.^, 4 A. & E. 858 ; De Medina v. JGrove, 10 Q. B. 152.) 
And money paid voluntarily and with a full knowledge of all the facts, to 
satisfy a claim which the plaintiff could have successtully resisted, cannot be 
afterwards recovered. (Spragg v. Hammond, 2 B. & B. 59; Bilhie v. 
Lumley, 2 East, 469 ; Henhy v. Moore, 1 B. & Aid. 123 ; Wilson v. Wray^ 
10 A. A E. 82 ; Barber v. Pott, 4 H. & N. 759 ; 28 L. J. Ex. 381.) 

This action lies to recover money paid by reason of ignorance or mistake of 
fact, or by reason of an excusable forgetfulness of fact (Bize v. Dickason, 
1 T. R. 285 ; M lines v. Duncan, 6 B. & C. 671 ; Kelly v. Solari, 9 M. A W. 
64; Mills V. Alderbury Union, 3 Ex. 590; Aiken v. Short, 1 H. A N. 210; 

26 L. J. Ex. 321) ; as where a tenant under a landlord wlio held pur autre 
vie paid rent in ignorance that the life had dropped {Barber v. Brown, 
1 C. B. N. S. 121 ; 26 L. J. C. P. 41) ; wliere an excess of price was paid 
for a bar of silver sold by woiglit, upon an erroneous calculation of the 
weight (Cox v. Prentice, 3 M. A S. 314) ; and where one partner purchased 
another’s share in the partner.ship, for a price dependent upon the amount 
of the profits, and paid the other more than he w as entitled to under a mis- 
take in the calculation of them. (Townsend v. Crowdy, 8 C. B. N. 8. 477 ; 
29 li. J. C. P. 300.) But where a banker paid a customer’s check to the 
bearer, in ignorance of tlie fact that at the time he had no assets of the 
customer, he was held not entitled to recover the money back. {Chambers 
V. Miller, 13 C. B. N. S. 125 ; 32 L. J. C. P. 30.) A sheriff who lias seized 
goods in execution and paid over the proceeds to tlie judgment creditor in 
ignorance of the fact of a previous act of bankruptcy of the judgment 
debtor, and has been subsequently compelled to pay the amount t^ the 
assi^ees of the bankrupt, may recover the proceeds paid to the judgment 
creditor as money received to his use. (Brydges v. Wolford, 6 M. A 8. 42 ; 
Stamdishy. Boss, 3 Ex. 527.) 

But money paid in ignorance or mistake of law cannot be recovered. 
(Bilhie v. Lumley, 2 East, 469 ; Stevens v. Lynch, 12 East, 38 ; and see the 
above cases.) Where a tenant having paid the landlord’s property tax, 
afterwards paid his rent in full to the landlord, he was held not entitled to 
recover back the &ount of the tax. (Denby v. Moore, 1 B. A Aid. 123 ; and 
see Spragg v. Hammond, 2 B. A B* 59.) 
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The common Indehitatxis Count for Interest (a). 

Money payable by the defendant to the plaintiff for interest upon 
money due from the defendant to the plaintiff, and forborne at in- 
terest by the plaintiff to the defendant at hie request. 


Where the plaintiff has paid money to the defendant upon an illegal 
executory contract^ or for a future illegal object^ he may at any time before 
the contract is executed, or tlie object is accomplished, claim the money 
back and recover it under this count. (Per Buller, J., Lowry v. Bourdieu^ 
Doug. 470 ; Jaques v. Withy, 1 H. Bl. 65 ; Taylor v. Lendey, 9 East, 49 ; 
Tappenden v. Randall, 2 B. & P. 467 ; Bone v. Blcless, 6 H. & N. 926 ; 
29 L. J. Ex. 438.) He must give notice that he reclaims the money before 
action. (Palyart v. Lechie, 6 M. & S. 290 ; Bush v. Walsh, 4 Taunt. 290, 
292 n, (a).) Money deposited with a stakeholder upon a wager may be re- 
claimed at any time before it is paid over according to the event. (Bush v. 
Walsh, 4 Taunt. 290 ; Cotton v. Thurland, 5 T. R. 405 ; Gatty v. Field, 
9 Q. B. 431 ; Martin v. Uewson, 10 Ex. 737 ; Varney v. Rickman, 5 C. B. 
271 ; Mastelow v. Jackson, 8 B. & C. 221 ; Hodson v. Terrill, 1 C. & M. 
797 ; Savage v. Madder, 36 L. J. Ex. 178.) But see Mearing v. Hellings, 
14 M. & W. 711, where it is suggested that the right to reclaim after the 
event lias happened might not be admitted by a court of error. 

After the illegal purpose has been executed, or where the plaintiff has 
paid the money in execution of an illegal purpose or under an illegal 
agreement, the money cannot be reclaimed. (Lowry v. Bourdieu, Doug. 
468 J Andree r. Fletcher, 3 T. R. 266 ; Thistlewood v. Cracroft, 1 M. &S. 
500; Wilson v. Ray, 10 A. E. 82.) liut where the plaintiff, having paid 
money as the consideration of an illegal contract or for an illegal purpose, 
is not in pari delicto, he may in some cases recover it ; as where the money 
was paid under oppression, as the money paid by a bankrupt to obtain his 
certificate (Smith v. Bromley, 2 Doug. 696 «.) ; money paid by the defendant 
in a penal action to compound the action. (Williams v. Medley, 8 East, 
378; and see Univin v. Leaper, 1 M. A H. 747.) So money paid by an 
insolvent to one of his creditors to induce him to sii»n a composition deed 
is recoverable. (Atkinson v. Denby, 6 H. & N. 778 ; 30 L. J. Ex. 361 ; 
31 ib, 362 ; and see Hiygins v. Fitt, 4 Ex. 312.) 

* Althougli the plaintiff cannot enforce an illegal or void contract, yet if 
money has been paid to his agent in execution of such contract, he may 
recover it as money received to his use. (Tenant v. Elliott, 1 B. & P. 3; 
Farmer v. Russell, 1 B. A P. 296 ; Bovsfield v. Wilson, 16 M. A W. 185 ; 
Nicholson v. Gooch, 5 E. A B. 999; 25 L. J. Q. B. 137.) So where two 
joined in a wager, wliich they won, and the whole amount was paid to one 
of them, the other was entitled to recover his share as money received to 
liis use. (JohiisoH v. Lansley, 12 C. B. 468.) 

(a) Interest.’] — Interest may be payable as a debt according to the terms 
of the contract, express or implied ; or it may be recoverable as damages 
for the detention of a debt, and this either at common lavir or under the 
3 A 4 Will. IV. c. 42, s. 28. (Cameron v. Smith, 2 B. A Aid. 305 ; Hudson 
V. Fawcett, 7 M. A G-. 348.) 

By the common law, where the contract is silent as to interest, it is gene- 
rally presumed not to be within the contemplation of the parties, and so 
cannot be claimed. (Frith v, Leroux, 2 T. R. 57 ; Be Mavilland v. Bower- 
bank, 1 Camp. 50 ; Fruhling v. Schroeder, 2 Bing. N. C. 77 ; Rhodes v. 
Rhodes, Z ohus. 653 ; 29 L. J. C. 418.) It is allowable however upon mer- 
cantile securities by the custom of merchants ; also by particular usages of 
trade, and by the particular course of dealing between the parties, which 
would be evidence of an implied agreement. {Higgins v. Sargent, 2 B. A C. 
348 J Fruhling v. Schroeder, 2 Bing. N. C. 77*) 

D 2 
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The common Indehitatus Count upon Accounts stated {a). 

Money payable by the defendant to the plaintiff for money found 
to be due from the defendant to the plaintiff on accounts stated be- 
tween them. 


Thus, interest is allowed upon bills of exchange, promissoiy notes, and 
other written mercantile securities, os in the nature of damages. (lb , ; CaU 
ton V. Bragg, 15 East, 223.) So, it has been allowed on the price of goods 
agreed to be paid for by a bill, although the bill was never given {Farr v. 
Ward, 3 M. & W. 26) ; so, on a guarantee for the payment of a bill {Hare 
V. Bickards, 7 Bing. 254-) j on a promise to pay by a note {Davis v. Smgth, 
8 M. & W. 399) ; and on a loan of money secured by a bill. (Denton v. 
Modie, 3 Gamp. 493, 496.) As to the rate of interest on foreign bills, see 
post, “ Foreign Bills'* p. 104. By the course of dealing between the parties, 
even compound interest may be claimed. (Eaton v. Bell, 5 B. & Aid. 34 ; 
and see Mosse v. Salt, 32 Beav. 269 ; 32 L. J. C. 756.) 

By the statute 3 & 4 Will. IV. c. 42, s. 28, it is enacted “ that upon all 
debts or sums certain, payable at a certain time or otherwise, the jury may, 
if they shall think fit, cdlow interest to the creditor, at a rate not exceeding 
the current rate of interest, from the time when such debts or sums certain 
were payable, if such debts or sums be payable by virtue of some written 
instrument at a certain time ; or, if payable otherwise, then from the time 
when demand of payment shall have been made in writing, so as such de- 
mand shall give notice to the debtor, that interest will be claimed from the 
date of such demand until tlie term of payment ; provided that interest 
shall be payable in all cases in which it is now payable by law.’* And by 
8. 29, the jury may give damages in the nature of interest, over and above 
the value of the goods at the time of the conversion or seizure, in all actions 
of trover or trespass de bonis asportath, and over and above thq money re- 
coverable in all actions on policies of insurance. The claim under the sta- 
tute is in the nature of damages, and must be assessed by the jury {Ber* 
rington v. Phillips, 1 M. & W. 48), who may refuse to allow it. (AtU 
wood V. Taylor, 1 M. & G. 279.) 

Where interest is claimable as damages, no express claim for it seems to 
be necessary in the declaration ; but where it is claimed under a contract, 
the claim should be stated, and the common count is sullicient (Herries v. 
Jamieson, 5 T. R. 553 ; Nordensirom v. Pitt, 13 M. & W. 723), unless the 
conti*act to pay it be by specialty. As to interest on calls, see post, “ Com- 
pang*' p. 140. As to including interest in the claim in the conclusion of 
the declaration, see ante, p. 12. 

Since the repeal of the usury laws by the 17 & 18 Viet. c. 90, any rate of 
interest agreed upon between the parties is lawful. 

(a) Accounts stated.'] — An account stated is an admission of a sum of 
money being due from the defendant to the plaintiiF, and may be charged 
in the above count as a distinct cause of action. (2 Wins. Saund. 122, c ; 
and see, per Lord Abinger, C.B., Irving v. Veitch, 3 M. & W. 90, 106.) 
The count lies upon an absolute acknowledgment made by the defendant to 
the plaintiff of a debt due from him to the plaintiff and payable at the t ime 
of action brought. ( Wayman v. Hilliard, 7 Bing. 101 j Knowles y.JAichel, 
13 East, 249 ; Highmore v. Primrose, 5 M. & S. 65 ; Porter v. Cooper^ 1 
C. M. & R. 387 J Wray v. Milestone, 5 M. A W. 21, 24.) 

An account stated alone does not extinguish or supeiiede or alter the 
previous debts respecting which it was stated. {Fidgeit v. Penny, 1 C. M. A 
B. 108; Smith^y. Page, 15 M. A W. 683 ; Perry v. Attwood, 6 E. A B. 
691 ; 26 L. J.^Q. B. 408.) But an account stat^ respecting debts on both 
•ides may by agreement l^tween the parties effect an extinction of the cross 
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demands, and so operate as payment pro tanto. {Ashby y. James^ 11 M. & 
W. 542 ; Collander v. Howard^ 10 C. B. 290.) And where upon an ac- 
count containing cross demands a balance is struck and agreed upon, the dis- 
charge of the other items is a suHlcient consideration to support the debt for 
the balance, though the* account might have contained claims for which an 
action would not lie. {LaycocJc v. FickleSy 4 B. & S. 497 ; 33 L. J. Q. B. 43.) 

An account stated alone is not conclusiye between the parties, but the 
debts respecting which it was sHited'may be examined. Thus, the defen- 
dant may show that the account was stated by mistake (see Trueman y. 
Hurst, 1 T. R. 40, 42 ; Thomas y. Hawhes, 8 M. & W. 140 ; Perry y. Att- 
wood, 6 E. & B. 691) ; that the account was stated respecting a debt not 
then due, as an I O IT given as security for a prospective debt {Lemere y. 
JElliott, 6 H. A N. 656 ; 30 L. J. Ex. 350) ; that the account was stated 
respecting debts yoid for want of consideration, or upon a consideration 
which has failed {Jacobs y. Fisher, 1 C. B. 178 ; Gough y. Findon, 7 Ex. 
48 J Wilson y. Wilson, 14 C. B. 616) ; that the debts were upon an illegal 
consideration or for an illegal purpose {Rose v. Savory, 2 Bing. N. C. 
d45) ; that the debt was for an attorney’s costs, and which could not be 
recovered for want of a bill delivered {Scadding y. Fyles, 9 Q. B. 858) ; 
that the debt was for the adyocacy of a barrister. {Kennedy y. Broun, 13 
C. B. N. S. 677 ; 32 L. J. C. P. 137.) But it is no defence that the account 
Avas stated respecting a debt due for an executed consideration under a con- 
tract witliin the Statute of Frauds, of which there was no memorandum in 
writing {Seago v. Dean, 4 Bmg. 459 ; Knowles v. Michel, 13 East, 249 ; 
Cocking y. Ward, 1 C. B. 858) ; aliter, if the consideration was within the 
statute, and still executory. {Lord Falmouthx. Thomas, 1 C. & M. 89.) 

The acknowledgment may be proved by writing, as by a bill of exchange 
or promissory note {Wheatley v, Williams, 1 M. & W. 533), if properly 
stamped {Green v. Daines, 4 B. & C. 235 ; Jones v. Ryder, 4 M. A W. 32) ; 
wrhich is evidence of an account stated between immediate parties to the in- 
strument, but not between remote parties {Burmester v. Hogarth, 11 M. A 
\V. 97) ; or by an I O U, which is evidence of an account stated with the 
person to whom it is addressed {Jacobs y. Fisher, 1 C. B. 178 ; Wilson y. 
Wilson, 14 C. B. 616) ; and if it bears no address, then with the holder, ih 
the absence of evidence to the contrary {Curtis v. Rickards, 1 M. A G. 46 ; 
Fesenmayer v. Adcock, 16 M. A W.449) ; or the acknowledgment may be by 
oral statement. {Newhall v. Holt, 6 M. A W. 662.) An account stated 
respecting a debt, which has not accrued within six years of action brought, 
must be in writing, by reason of the 9 Geo. IV. c. 14, s. 8, requiring a written 
acknowledgment {Jones v. Ryder, 4 M. A W. 32 ; and see Hopkins y. 
Logan, 5 M. A W. 241, 248) ; but upon an account stated respecting items on 
both sides and admitting a balance, it is no objection to the recovery of the 
balance that some of the earlier items were barred by the Statute of Limita- 
tions. {Ashby V. James, 11 M. A W. 542.) 

The acknowledgment must be made before action {Spencers, Parrp,Z A. 
A E. 331, 332 ; Allen y. Cook, 2 Dowl. 546) ; and it must show either ex- 
pressly or by sufficient reference that an ascertained sum is due. {Hughes ii . 
Thorpe, 5 M. AWT 656 ; Kirton v. Wood, 1 M. A Rob. 253 ; Lane y. Hill, 
18 Q. B. 262; 21 L. J. Q. B. 318.) The acknowledgment must be mado 
either to the plaintiff himself or to his agent, and is not sufficient if made to 
a stranger (^Breckon v. Smith, 1 A. A E. 488 ; Tucker y. Barrotv, 7 B. A C. 
623), and it must be made by the defendant or by his agent. An arbitratoi 
is not an agent, and a count on an account stakd will not be supported by 
his award. {Bates y. Townley, 2 Ex. 152.) 

An acknowledgment of a debt payable at a future time is eyidenoe of an 
account stated, upon which the right of action does ilot commence until the 
time of payment has arrived, as a promissory note payable at some period 
after date (Wheatley v. Williamsy 1 M, A W. 533 ; Fryer y. Roe, 12 C. B. 
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Countg in Actions on Contracts. 

Common Jndebitatus County stating several considerations (a). 

Money payable by the defendant to the plaintiff for goods sold 
and delivered by the plaintiff to the defendant, and for goods bar- 
gained and sold by the plaintiff to the defendant, and for work done 
and materials provided oy the plaintiff for the defendant at his re- 
quest, and for money lent by the plaintiff to the defendant, and for 
money paid by the plaintiff for the defendant at his request, and for 
money received by the defendant for the use of the plaintiff, and for 
interest upon money duo from the defendant to the plaintiff and for- 
borne at interest by the plaintiff to the defendant at his request, and 
for money found to be due from the defendant to the plaintiff on 
accounts stated between them. [Tnsert snch considerations as are 
applicable.'] 

437) ; or a note given to secure a debt payable by instalments. (Irving v. 
TeitchjS M. & W. 90.) As to an acknowledgment of a debt payable upon 
a contingency, see Maker v. Heard., 5 Ex. 959. 

This count will not lie upon an acknowledgment under seal, nor upon 
an acknowledgment of a debt due under a deed. (Middleditch v. Ellis, 2 
Ex. 623 : and see ante, p. 36.) 

A subsequent account stated respecting the same matter is not of itself a 
defence to an action on a previous one. (Fidgett v. Penng, 1 C. M. & R. 108.) 

Under a common count alleging “an account stated'’ one occasion of ac- 
counting only was allowed to be proved. (Kennedy v. Withers, 3 B. & Ad. 
767.) The count should therefore be framed as above, “ on accounts stated.” 
This form of declaring had become usual before the 0. L. P. Act, 1852, and 
is now sanctioned by the form given in the schedule. It is usual to add 
this count to anv of the other money counts. 

(a) Common indebitatus count stating sereral considerations.] — Several 
considerations may be alleged in tlie declaration in respect of a single debt, 
as in the above form (Webber v. Tirill. 2 Wms. Saund. 121 n. (2) ; Morse 
V. James, 11 M. & W. 831) ; and in such cases they constitute but one 
count (Gore v. Maker, 4 E. & B. 170), and should be so treated in pleading, 
unless the words “money payable” are repeated. 

Before the C. L. P. Act, 1852, it was geucrully the practice in accordance 
with the forms given by the R. Q-. T. T. 1 Will. TV., to insert a specific 
sum of money at the commencement oii each cause of debt ; thus, “ tliat 
the defendant was indebted to tlie plaintiff in £ for good.s sold and de- 
livered by the defendant to the plaintiff, and in £ for goods bargained and 

sold,” etc., and so on ; and it was held, that where a specific sum was thus 
repeated before each of the several causes of debt, they constituted several 
counts i but where several considerations were stated in respect of a single 
sum, they formed but one count. (Qahvay v. Rose, 6 M. A W. 291 ; Morse 
V. James, 11 M. A W. 831 ; M'Gregor v. Graves, 3 Ex. 34 ; Jourdain v. 
Johnson, 2 C. M. A R. 564.) 

The common count at present in use contains no such statement of a 
specific sum. The form is given in Seh. B. No. 1, of the C. L. P. Act, 1852, 
as follows ; ** Money payable by the defendant to the plaintiff for goods bar- 
gained and sold,” etc. And it is there stated that the words “ money pay- 
able” should precede money counts, but need only be inserted in the nrst, 
By treating the words “ money payable” as equivalent to the mention of a 
specific sum in the old forms, tlie omission or repetition of them will mark 
the distinction between one and several counts. 

The best and safest^ode of declaring seems to be to unite all the con- 
nderations charged in one count, because distinct debts may still be proved 
in respect of the considerations thus charged ; and if there is but one debt 
in respect of all the considerations jointly, it is the only proper mode of 
declaring. 
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Particulars of Demand (a). 

In the . 

Between A, B., plaintilT, and "E* defendant. 

The plaintiff seeks to recover in this action [or, where there is a 
special count, under the indebitatus counts in this action] £ 


(a) Particulars of demand, their effect on pleading !] — By r. 19, H. T. 
1853, “ With every declaration (unless the writ has been speciaDy indorsed 
under the provisions contained in the 25th section of the Common Law 
Procedure Act, 1852, ^eepost, p. 57 {a)) delivered or tiled, containing causes 
of action such as those set forth in Schedule B. of that Act and numbered 
from 1 to 14 incliisive, or of a like nature, the plaintiff shall dehver or file 
full particulars of his demand under such claim, where such particulars can 
be comprised within three folios ; and where the same cannot be comprised 
within throe folios, he shall deliver or file such a statement of the nature of 
his claim, and the amount of the sum or balance which he claims to be due, 
as may bo comprised within that number of folios.” “ And if any such de- 
claration shall be delivered or filed, without such particulars or such state- 
ment as aforesaid, and a judge shall afterwards order a delivery of particu- 
lars, the plaintiff shall not be allowed any costs in respect of any summons 
for the purpose of obtaining such order, or of the particulars he may after- 
w'ards deliver ; and a copy of the particulars of the demand shall be an- 
nexed by the plaintitrs attorney to every record at the time it is entered 
with the proper officer.” As to the special indorsement on the writ, see 
j)Ost, p. 57 (a). 

By r. 13, T. T. 1853, “ In any case in which the plaintiff (in order to 
avoid the expense of the plea of payment or set-off) shall have given credit 
in the particulars of his demand for any sum or sums of money therein ad- 
mitted to have been paid to the plaintiff’, or which the plaintiff admits the 
defendant is entitled to set-off’, it shall not be necessary for the defendant to 
plead the payment or set-off of such sum or sums of mont^y. 

“But tiiis rule is not to a}>ply to eases wliere the plaintiff, after stating 
the amount of his demand, states that he seeks to recover a certain balance, 
witliout giving credit for any particular sum or sums, or to cases of set-off, 
where the plaintiff does not state the particulars of such set-off’.” 

By the first of the above rules, particulars of demand are required to be 
delivered witli a declaration eontainiug any indebitatu.s count, unless they 
have been alrt^ady given in the special indorsement on the writ. 

Where the cause of action in a sj)ecial count is not sufficiently disclosed, 
the court or a judge may, upon application of the defendant, make an order 
for the plaintiff to deliver particulars. (2 Chit. Pr. 12th ed. 1452; Jones v. 
Pee, 25 L. J. Ex. 241.) If the declaration points out the cause of action 
with sufficient certainty, particulars will not be necessary, except in certain 
actions in which they are required by statute ; as in actions for the mfringe- 
inent of letters patent, where by the Patent Law Amendment Act, 1852, 
the plain tiff’ must deliver with his declaration particulars of the breaches com- 
plained of in the action, sve post, Chap. III., “ Patents f and in an action 
under Lord Campbell’s Act for causing a ])er 80 n ’8 death, the plaintiff must 
deliver with the declaration a full particular of the persons on whose be- 
lialf the action is brouglit, and of the nature of tlie claim, see post. Chap. 
III., “ Executors!^ The court or a judge has power to order particulars in 
actions for wrongs ; and this w'ill be done if sufficient cause is shown, but not 
otherwise. (Wicks v. Macnamara, 3 H. & N. 668 ; 27 L. J. Ex. 419; Hor- 
lock V. Lediard, 10 M. & W. 677 ; 2 Chit. Pr. 12tb ed. 1453.) 

If no particulars are delivered or ordered, the plaintiff may prove any- 
thing within the scope of his declaration. If the particulars delivered are 
not sufficiently explicit, the defendant should apply for an order for further 
and better particulars. (See Ihbett v. Leaver, 16 M. & W. 770.) 
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due [or, being the balance due] to the plaintiflP on the following ac- 
count : — 

To [here state the debit side of the account^ . . £ 

Cr. 

By [here state the credit side in respect of pay^ 

ments and set- off, if anf] £ 

Balance due . . . £ 

And the plaintiff also seeks to recover £ , on accounts stated. 

Above are Ihe particulars of the plaintiff's demand herein [or 
under the indebitatus counts herein]. 

Dated the day of , . 

Yours, etc., 

C. 2>., plaintiff's attorney [or agent]. 

To Mr* G. JGT., defendant’s attorney or agent. 

[JFhen the particulars of ihe claim cannot he comprised within 

three folios, the debt may be stated thus : £ due to the plaintiff 

for (describing the subject-matter generally^ as) wheat sold and de- 
livered by the plaintiff to the defendant (or money paid by the 

The object of the particulars of demand is to control the generality of 
the declaration and to restrict the plaintiff at the trial, and to give the de- 
fendant such information as may enable him to frame his defence or pay 
money into court if necessary. {Kenyon v. Wakes, 2 M. & W. 767 ; Rennie 
T. Beresford, 15 M. & W. 83.) The effect, therefore, of the particulars is 
to restrict the plaintiff’s demand both to the amount and to the items stated 
in his particulars. (Holland v. Hopkins, 2 B. & P. 213 ; Kedley v. Bain- 
bridge, 3 Q. B, 316 ; Roberts v. Elsworth^ 2 Dowl. N. S. 456.) Thus, 
where in an action for money had and received the particulars claimed £13 
as due from the defendant, a stakeholder, to the plaintiff' as winner, and it 
appeared at the trial that the wager was illegal, and a plea to that effect 
( was proved, it was held that the plaintiff could not under these particulars 
. recover his own deposit (M earing v. Helling s, 14 M. & W. 711 ; and see 
Davenport v. Davies, 1 M. & W. 570) ; and under a particular claiming for 
horses sold by the plaintiff to the defendant, the plaintiff could not recover 
the price of horses sold by the defendant for the plaintiff* as hie agent. 
(Holland v. Uophins, 2 B. & P. 243.) But if the matter of the transaction 
, is stated at large, the plaintiff may recover upon any cause of action arising 
■ out of it which is alleged in the declaration. (Brown v. Hodgson, 4 Taunt. 

189; Gould v. Coombs, 1 C. B. 543; Simmons v. Wood, 5 Q,. B. 170.) 

, Under a particular claiming the amount of a promissory note, the plaintiff* 
\ might recover upon the note as an account stated. (Gould v. Coombs, 1 C. B. 
543.) Interest should be claimed where it is a debt, and not claimable as 
damages. (See ante, p. 43 ; and see Chapman v. Becke, 3 B. & L. 350.) 

The particulars do not affect any counts in the declaration except those 
to which they refer, or restrict the plaintiff in inserting any special counts 
on which he may rely. New assignments, when pleaded, must be consistent 
with and are confined by the particulars delivered in the action. (C. L. P. 
Act, 1852, s. 87, and see post. Chap. V., New Assignment.^') 

It is optional with the plaintiff to give credits for payments or matters 
of set-off in his particulars. (Randall v. Ikey, 4 Bowl. 682 ; Bewprase v. 
Crease, 1 M. & W. 36 ; Luck v. Handley, 4 Ex. 486 ; 19 L. J, Ex. 29 ; 
Fussell V. Gordon, 13 C. B. 847.) And if he does give such credits, he is 
not compellable to give the items. (Myatt v. Green, 13 M. & W. 377.) 

Where credits are given in the particulars, the plaintiff is considered as 
suing only for the balance claimed (Russell v. Bell, 10 M. & W. 352) ; so 
that if he proves no balance beyond what is credited, the defendant is en- 
titled to a verdict. (Smethurst v. Taylor, 12 M. & W. 545.) The plea of 
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m 

plaintiff for the defendant at his request) on and between the 

day of , 186-, and the day of , 386-, full particulars 

whereof cannot be comprised within three folios. The plaintiff also 

seeks to recover £ on accounts stated.] 

See other forms of particulars qf demand ^ Chit. FormS, 10th ed. 834. 


Forms of particulars of demand for the special indorsement of 

merits, (See C. L. P. Act, 1862, Sch. A., No. 4.) (a.) 

payment or set-off is taken with reference to the balance claimed in the 
particulars (Eastwick v. Harman^ 6 M. & W. 13) ; the proof under it 
must be of items other than those credited. The items proved would be 
primd facie applicable to the balance, and it lies upon the plaintiff to show 
that they are identical with those already credited. {Toumson v. Jackson^ 
13 M. & W. 874 ; Lamb v. Micklethwaity 1 Q. B. 400.) 

A copy of the particulars is annexed to the record, but they do not form 
part of the record for all purposes of pleading {Juhb v. Ellis^ 3 D. & L. 367 ; 
Roche V. Champain, 1 Ex. 10) ; thus the plea of payment or payment into 
court admits pro tanto the causes of action in the declaration, but does not 
admit those stated in the items of the particulars. {Booth v. Howard^ 5 
Bowl. 438 ; Meaner v. Smithy 4 B. & Ad. 673.) But a plea of payment of 
a smaller sum in satisfaction of a larger debt claimed in the declaration, 
though bad per was held good upon a motion for judgment non obstante 
veredicto^ on the ground that the particulars, by giving credit, might bo 
found to have restricted the debt appearing upon the record. (Turner y, 
CollinSy 2 L. M. & P. 99 ; 20 L. J. Q. B. 259.) See as to particulars of de- 
mand 2 Chit. Pr. 12th ed. 1450 ; Chit. Forms, 10th ed. 834. 

(a) Special indorsement on the writ.'] — The C. L. P. Act, 1852, s. 25, 
provides that “in all cases w’here the defendant resides within the jurisdic- 
tion of the Court, and tlie claim is for a debt or liquidated demand in 
money, with or without interest, arising ujmn a contract, express or im- 
plied, as, for instance, on a bill of exchange, promissory note or cheque, or 
other simple contract debt, or on a bond or contract under seal for pay- 
ment of a liquidated amount of money, or on a statute where the sum sought 
to be recovered is a fixed sum of money or in the nature of a debt, or on a 
guarantee, whether under seal or not, wdiei*e the claim against the principal 
is in respect of such debt or liqiiidated demand, bill, cheque, or note, the 
plaintiff shall be at liberty to make upon the writ of summons and copy 
thereof a special indorsement of tlie particulars of his claim, in the form 
contained in tlie schedule (A) to this Act annexed, marked No. 4, or to the 
like effect ; and wlien a writ of summons has been indorsed in the special 
form hereinbefore mentioned, the indorsement shall be considered as par- 
ticulars of demand, and no further or other particulars of demand need' be 
delivered, unless ordered by the Court or a judge.** 

It may happen that the particulars indorsed on the writ are afterwards 
found to bo incorrect or insufficient, and it may become necessaiy to amend 
them. This can generally be done only by leave of the Court or a judge ; 
but if the defect is discovered before declaring, it is not unusual in practice 
to deliver now particulars with the declaration. These, if not set aside for 
irregularity, would be taken to supersede the particulars indorsed on the 
writ, and may be used at the trial. {Fromant v. Jshlep^ 1 E. & B. 723.) 
Atl application to set them aside could rarely be attended with advantage, 
and the irregularity is, of course, waived by the defendant proceeding. The 
effect of the particulars is only to restrict the declaration as to claims under 
tlie indebitatus counts and such counts as they may be applicable to ; but the 
plaintiff may insert in his declaration any special counts to which his indorse- 
ment is not applicable, and these will not be affected by the indorsement. 
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Counts in Actions on Contracts. 

Special Counts in Actions on Contracts (a). 


(a) Special counts in actions on contracts.'] — ^We have seen above, p. 36 n. (a), 
that, where a simple contract results in a money debt, and nothing remains 
to be done but to pay the amount, it may be sued for in form of an indebi- 
tatus count ; and that in oilier cases the declaration must be special. These 
cases include various technical forms of action ; as Debt, Assumpsit, Cove- 
nant, etc., and sometimes Case, according to the nature of the contract and 
cause of action. If the cause of action is a debt, the form ofuction is 
but the declaration must be framed specially upon the i*ecord, covenant, 
bond, bill, etc., under which it is due. If tlie contract is by deed, and tlie 
covenant is to do anything else than to pay a sum of money, the action will 
be in Covenant. If the contract broken is a simple contract or promise, 
whether express or implied, to do anything else than to pay money, tlie ac- 
tion will be in Assumpsit, And in some cases, arising out of contracts, 
where the relation existing between the parties is one whioli involves a com- 
mon law duty, the same act or default may be considered either as a breach 
of the promise and be sued for in assumpsit, or as a breach of the duty, and 
be maae the subject of a declaration framed in Case. (See post^ “ Carriers^* 

p. 120.) 

Since the C. L. P. Act, 1852, has dispensed witli the mention of the form 
of action in the writ, has allowed different forms of action to be joined, and 
has abolished special demurrers, the distinction between forms of action ex 
contractu is immaterial so far as regards the declaration. Any counts be- 
tween the same parties and in the same rights may now be joined ; and the 
form of each is governed immediately by the nature of the contract. 

Special counts in actions of contract in their most complete form consist 
of the inducement^ the contract^ the averments^ the breach^ and the special 
damage. 

to the inducement^ or niti*oductory statement preceding the allegation 
of the contract, see ante^ p. 7. 

In stating the contract when it is contained in a written instrument, 
whether a deed or a sim])le contract, it is open to the pleader eitlicr to state 
it according to its legal effect, or to set out the document itself verbatim. 
In the former case he takes upon himself to give the true meaning of the 
instrument, whatever its terms may be, and if it is traversed he runs the 
risk of a variance when it is produced in evidence ; in the latter case, he 
leaves the construction of it to the Court (except that the meaning is neces- 
sarily assumed in alleging the breach) ; and, although upon a traverse of it 
the only question of fact is whether an instrument in tliose very terras was 
made or not, yet a question of law may arise upon the face of the declara- 
tion, namely, whether, supposing it to be in those terms, it will support 
the breach and the cause of action alleged. In the generality of cases, and 
where the meaning of the instrument is clear and obvious, the best and 
most usual course is to state the legal effect of the document ; but where 
the meaning is doubtful, and it is wished to raise in the easiest and most 
direct form the question of its sufficiency to support the action, it is often 
let out verbatim.^ or (according to the technical expression) in hcec verba. 
For this reason a declaration setting out a contract verbatim is often re- 
garded as containing some point which the pleader has thought doubtful. 

Even when a contract is stated in the declaration according to the legal 

attributed to it by tbe plaintiff, the defendant may raise the question 
of its sufficiency to support the action by setting out the document verbatim 
in the plea, with an allegation that it is the contract mentioned in the de- 
claration. (See 0. L. P. Act, 1862, s. 56 ; v. Edmunds, 16 C. B. 240.) 
As tbe plaintiff cannot successfully deny this, it necessarily obliges him to 
demur : but his position then may not be so advantageous as if he had 
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himself set out the document, because it is open to the defendant to con- 
tend not only (by a demurrer) that the contract itself will not support the 
breach, but also (under a traverse) that there is a fatal variance between 
the contract and the plaintiff’s statement of it. Under such circumstances 
the plaintiff’s best course is to amend his declaration by himself setting out 
the contract verbatim. 

Where the contract is set out verbatim^ tliere should be an allegation 
identifying the parties ; or innuendoes may bo introduced parenthetically 
after their names, “ (meaning the plaintiff)” and “ (meaning the defendant).’* 

Where the legal effect is given it is not necessary to follow the words of 
the instrument (1 Marsh. 216, 217) ; and in some cases it has been held 
proper, and even necessary, to depart from them where they do not per se 
(and without such intendment as will not be extended to them when 
adopted as the language of the pleader himself) express the intention to be 
gathered from the whole of the instrument. Generally, however, the 
safest and best course, even in declaring upon an instrument according to 
its legal effect, is to follow the terms and order of the document itself so 
far as practicable, instead of attempting to reform it or to use supposed 
equivalent expressions. 

Where there are several covenants in the same deed, or several promises 
in the same instrument or forming parts of one verbal contract, it is suffi- 
cient to state those covenants or promises only of which br eaches are to~w 
fi li^tSyards al legedT prov ide^ the parts omiffed do not ifJ^erially " quafily 
dF alt^ lElTC'' hafure 'oUflie covenants or promises alleged to have been 
broken. {CoHerill v. Cuff, 4 Taunt. 285 ; Te^npest v. Ratolings^ 13 East, 
18 ; and see Clarke v. Gray, 6 East, 564 ; Howell v. Richards, 11 East, 633 ; 
1 Wins. Saund. 233 (2).) 

Where there are several covenants or promises in the same deed or agree- 
ment of which breaches are intended to be alleged, the whole of such pro- 
mises or covenants should be set out consecutively in the same count before 
alleging any of the breaches. 

But where there are two or more distinct deeds or contracts of which 
breaches are to be alleged, esich deed or contract, and the breach or 
breaches of it, should be declared upon in distinct counts. 

Where an agreement between the parties has been altered or modified 
by a subsequent agreement, the plaintiff may either state them in their 
order according to the fact, or he may declare upon the contract as it 
stands modified or altered, without noticing the original tenns which have 
been dispensed with, {Boone v. Mitchell, 1 B. & C. 18 ; Thresh v. Rake, 
1 Esp. 53 ; Robinson v. Tobin, 1 Stark. 336 ; Carr v. Wallachian Retro* 
leum Co., L. R. 1 C. P. 636 j 35 L. J. C. P. 314.) 

Where the contract is by deed this must be stated. It is not necessaiy 
in such a case to show that there was anv consideration for the defendant’s 

•r 

covenants, because a specialty contract requires no consideration to sup- 
port it. 

Where the agreement is a simple contract it is immaterial, so far as the 
declaration is eoncemed, whether it is in writing or verbal only, and 
whether it is express or implied. The declaration may be the same in all 
these cases. Even where the contract* is necessarily in writing by the Sta- 
tute of ^Erauds or otherwise, tliis is a question of evidence o^y, and it is 
sufficient to declare as at common law. (1 Wms. Saund. 211, 276.) But 
it is sometimes convenient hi declaring on a written agreement to state, 
that is in writing, as this shows, without repetition, that all the promises 
(if more than one) are supported by the consideration. 

Where the declaration is framed upon a simple contract, it is essential 
that it should show that there was a good and sufficient <^nnderaiio n to 
support the defendant’s promise. If no suffirient oonJfderi^ibhr'S#^ 
alleged, or if the consideration were shown upon the fiBM3e of it to be illegal, 
the contract would appear to be voM ; and in either case the declaration 
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would be bad in substatice. It is also necessary that the whole considera- 
tion on which the promise depends should be stated, for if any^art of an 
entire consideration, or of a consideration consisting of sevcr^ flTtngs, is 
omitted, the agreement will be incorrectly alleged. {Symonds v. Carr, 
1 Camp. 361 ; Ring v. Roxbrough, 2 C. & J. 418 ; King v. Seam, 2 C. M. 
& K. 48 ; Skackeil v. RoftieVy 2 Bing. N. C. 634 ; Chithing v. Lynn^ 2 
B. & Ad. 232 ; Thomas v. Thomas^ 2 Q. B. 851.) This important distipo- 
tistp, therefore exists between tlie statements of the p romi sgand pX^e con- 
slf^^^tion, namely, that tlie whole of the latter musTlSei^eged ; wliereas 
It is sufficient to state so mucE" only of ’fhe contract as the defendant is 
charged with having broken. 

Tlie promise and the consideration together constitute the contract, and 
they are both traversed by tlie gcneml issue, tion asimmj)sitj which denies 
that the defendant promised or agreed as alleged. 

Where the consideration was executory at tlie time of the promise, and 
formed a condition precedent, the execution of it lias to be alleged eitlier 
ilpecifically or generally in the averments. In such cases the general issue 
non assumpsit denies only that the promise was made on such consideration, 
but not the performance of the consideration. (Where, after complete execu- 
tion of the consideration, a present money debt only is left, an indebitatus 
count is commonly applicable. See ante^ p. 58.) 

It sometimes happens, whore the consideration w’as to be performed con- 
currently with the making of the promise, that it may be safely alleged 
either as a concurrent or as an e;|ecutory consideration ; and it is then more 
advisable to treat it as the latter, becaii^fe if it were alleged as concurrent 
or executed, the execution would be traversed by the general issue. 

The consideration must not be alleged as past or executed, because, gene- 
rally speaking, a past consideration is insufficient to support a promise ; 
but where a contract is set out in hcBc verba the past tense may be held to 
be an apt form of expression for a concurrent act. (Steele v. Hoe, 14 Q. B. 
431, 445 ; Payne v. Wilson, 7 B. & C. 423 ; Streeter v. Horlock, 1 Bing. 3 1 ; 
Bainbridge v. Wade, 16 Q. B. 89; Hoad v. Grace, 7 11. & N. 494 ; 31 
L. J. Ex. 98.) 

Where inducement has been inserted in the declaration, care should be 
taken not to involve it unnecessarily in tlie statement of the consideration. 
By inserting such words as “ in consideration of the premises,” the induce- 
ment may be found to be traversed by the general issue. (Bell v. Welch, 
9 C. B. 154.) 

If the consideration or the promise or covenartt is in the alternative, it 
mus^^be stated according to the fact. So also wlienevcr the covenant or 
promise is ‘"conditional. (Penny v. Porter, 2 East, 2 ; Tate v. Wellings, 

3 T. B. 531 ; White v. Wilson, 2 B. & P. 116.) 

When the promise or covenant itself contains an exception or provLsio 
qualifying the defendant's liability, the declaration must state tlie exception 
or proviso, and it will be wTong to state the contract as an absolute one. 
As, where the promise by a carrier was to carry and deliver safely, fire and 
robbery excepted (Latham v. Rutley, 2 B. & C. 20) ; where a horse w^as 
warranted sound everywhere except a kick in the leg (Jones v. Cowley, 

4 B. & C. 445) ; where a covenant to repair contained an exception in 
case of fire and certain other casualties. (Tempany v. Bernand, 4 Camp. 
20; Browne v. Knill, 2 B. & B. 395; Howell v. Richards, 11 East, 640; 
Dawson v. Wrench, 3 Ex. 359.) But if the covenant or clause in an agree- 
ment is absolute in itself, without any exception or proviso or any reference 
to any, it may be declared on as an absolute contract, although- in a distinct 
part of the deed or instrument there is a proviso defeating or^^qualifying it 
under certain circumstances ; such a proviso is in the nature of a defeasance 
and must be set up, if the facts permit it, by the other side. Sometimes 
the covenant or clause, although it does not contain the exception or pro- 
viso, refers to it by such words as except as hereinafter excepted,’* and in 
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this case the exception or proviso must be stated in the declaration, for 
verba relata inesse videntwr. (Vavasour v. Ormrod, 6 B. & C. 430.) 

In stating an agreement, whether it is in writing or verbal only, made by 
the plaintiff or defendant through an agent, this fact need not be alleged, 
for qui facit per alium faeit per se, (See, per Parke, B., Riggins v. Senior^ 
8 M. & W. 834, 844.) 

After the statement of the contract come the ptverments, which generally 
occur in assumpsit, and sometimes also in covenant. They are necessary 
whenever from the terms or effect of the contract the performance of some 
condition precedent or a sufficient excuse for the non-performance of it, or 
the happening of some events, or the lapse of a certain time or of a reason- 
able time, or notice to the defendant of certain facts, or a request to him to 
perform his part of the contract, or the readiness and willingness of the 
plaintiff to perform the contract on his part, are essential to the cause of 
action. It forms part of the law of contracts to determine when any of 
these things is, in fact, essential (see Leake on ‘ Contracts,’ Chap. III., s. 2), 
but for the purposes of pleading it is sufficient to say here that whenever 
there were conditions precedent, averments are necessary. 

Before the C. L. P. Act, 1852, all the averments which the form and 
effect of the contract as alleged in the declaration showed to be necessary 
had to be specifically alleged. And even now where there is only one fact 
necessary, particularly when it is the performance of an executory con- 
sideration for the defendant’s promise or the lapse of a reasonable time for 
the defendant to perform it, it is not unusual to allege it in terms. But by 
the above statute, s. 57, (he performance of conditions precedent may now 
be averred generally in the declaration (see post^ “ Conditions Precedent ”), 
and it is generally advisable to take advantage of this enactment. When- 
ever the plaintiff, instead of doing so, pleads the averments specifically, 
care must bo taken to allege whatever is made necessary by the contract 
according to its intent and legal effect, and according to whether the 
conditions are positive or negative or in the conjunctive or disjunctive (Com. 
Dig. Pleader, (C.) 58, (C.) 59, (C.) 60; Burgess v. Brazier^ 1 Str. 594) ; 
and the things alleged to have been done must be identified as thi..,v, required 
to be done by the contnict. (Wallis v. Scotty 1 Str. 88.) 

Although the statute allows the performance of conditions precedent to 
be averred generally, this does not prevent the necessity of averring speci- 
fical ly an y excuse for a non-performance. In the laffer das<e*TEe plaintiff 
IntrsTstill allegcniis readiness and willingness to perform the condition or 
contract on his part, and then go- on to show that the defendant prevented 
him or discharged him from performing it. (See forms posty “ Conditions 
Precedent,') 

After the averments comes the breach. The terms of the breach must 
obviously depend on the terms of the ljon tract. It should be (^ signed in 
the words of th-c covenant or promise, either negatively or afflroktffmy, 
aocording to whether the contract is affirmative or negative, or in words 
co-extensivo w'ith the effect and meaning of it. Generally speaking, it is 
enough to follow the very words of the contract ; as wdiere the promise 
was to manage a farm in a good and husbandlike manner, and according to 
the custom of the country, it was held sufficient to say that the defendant 
did not manage the farm in a good and husbandlike manner, and accord- 
ing to the custom of the country (Falinouth \,^ThomaSy 1C. fit M. 89) ; 
and this is safer than to descend to details not mentioned iir the promise, 
and whicTi would iJlSlSISlJ' ihatter of feVideiidS. Thus it may be dangerous {p 
make the breach unnecessarily narrow or particular. As where tBe covenant 
waJ to use a farm in a husbandtike manner, and the breach assigned was 
that the defendant had not used the farm in a husbandlike manner, but, on 
the contrary, had committed wastey it was held that no misconduct could 
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, Accoitkt (a). 

a Tenant in Common of Land against his Co-tenant for not 

rettdering a reasonable account of the ProJitSy under the 4 Anne, 

c, 16 , 8, 27, 

That the plaintiff and defendant were seised in fee as tenants in 

be shown which did not amount to waste. {Harris v. Mantle, 3 T. R. 307.) 
Care should be taken not to use the words “but on the contrary thereof** 
or even “but j” their eSect, diTih that case, is to destroy the generality of 
the preceding words, and to limit the breach to what follows them (see, per 
Willes, J., Carpenter v. Parker, 3 C. B. N. S. 206, 243) ; any expressions 
of details or of particular acts should be charged cumulatively by using the 
word “and.*’ No inconvenience can arise from superadding particular 
breaches, provided they are so alleged as not to exclude or narrow the pre- 
vious general breach ; the plain till* will then retain the benefit of both, and 
may recover for any part which he can establisli, though he may not suc- 
ceed in proving the whole. It is enough to negative the performance of 
the promise according to the effect and meaning of it, as w here the defen- 
dant’s promise was alleged as a promise to guarantee the debt of a third 
person, a breach that the defendant did not pay the debt (the default of 
the principal being averred) was held sufficient. {Baxter v. Jackson, 1 Sid. 
178.) Where a defendant covenants to pay or cause to be paid a sum of 
money, it is enough to say that he did not pay {Aleherry v. Walhy, 1 Str. 
231 j 1 Saund. 235, n. 6) ; so where several plaintiffs are to be paid, or 
several defendants are to pay money, it is enough to say that the defendants 
have not paid the plaintiffs without (in either case) saying “or any of 
them,” for a payment by or to one is a payment by or to all. 

So, the assignment of the breach may assume w hatever is implied by 
law } as, the continuance of an existing state of things. Thus, in an action 
between the original parties to a contract which may by law be assigned, 
as a covenant in a lease to pay rent to the plaintiff and his assigns, as no 
assignment will be presumed, it will be sufficient to state that the defendant 
did not pay the rent to the plaintiff without mentioning the assigns. {Qyse 
V. Lllis, 1 Str. 228.) 

Two or more breaches may be assigned in tlio same count, whenever the 
contract alleged is one of which several distinct breaches can be committed ; 
but inconsistent breaches of the same stipulation must not be assigned in 
one and the same count. (Cora. Dig. Ple.ider (C.) 33.) 

Where several breaches are to be alleged of distinct clauses in the con- 
tract, the best course, as a general rule, is to allege them consecutively in 
the order of the contract. 

If the covenant or promise is in the alternative or disjunctive, the breach 
must allege that the defendant did not do either the one act or the other. 
{Leigh v. Lillie, 6 H. & N. 165 ; 30 L. J. Ex. 25.) 

If the covenant or agreement, as alleged in the declaration (see supra), 
contains any exception or proviso, it will be necessary to qualify the breach 
accordingly ; as, where there is a covenant to repair premises, except damage 
by fire, it must appear that the defendant failed to repair other damage 
than damage by fire. And where the covenant was to repair a fence, ex- 
cept on the west side thereof, a breach should show that the want of 
repair was in other parts of the fence than on the west side. (Com. Dig. 
Pleader (C.) 47.) So up^n contracts of insurance (certain losses or perils 
excepted), the declaration must charge a loss not within the exceptions and 
by the perils insured against. {Dawson v. Wrench, 3 Ex. 359 ; and see 
Crow V. Falk, 8 Q. B. 467, 471 ; Wheeler v. Bacidge, 9 Ex. 668.) 

As to alleging special damage, see ante, p. 12. 

As to the mede of declaring upon Bonds, see post, “ Bonds,'' p. 114 (n.) . 

(a) The above forms are in actions of Account, a form of action now 
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common of certain messuages and lands, that is to say, the plaintiff 
was seised in fee of one undivided moiety thereof, and the defen- 
dant was seised in fee of the other undivided moiety thereof ; and 
the defendant had the care and management of the whole of the 
premises, to receive and take the rents thereof, and as the bailifT 
of the plaintiff, of what the defendant received more than his just 
share and proportion, to render a reasonable account to the plaintiff 
according to tne form of the statute in that case made and provided ; 
and although the defendant received more than his just share and 
proportion of the said rents, and received the plaintiff’s share 
thereof, and although all conditions were performed and all things 
happened and all times elapsed necessary to enable the plaintiff to 
Jiave rendered to him by the defendant such account as aforesaid ; 
yet the defendant has not rendered any such account as aforesaid 
to the plaintiff*. 

Like counts .* Sturton v. Richardson, 13 M. & W. 17 ; Eason t. 
Henderson, 12 Q. B. 986 ; 17 Q. B. 701 ; Beer v. Beer, 12 C. B. 60 ; 
Gorely v. Gorely, 1 H. & N. 144. 


Count ayainst a bailiff for not rendering a reasonable account of 
the annual profits of land during a certain period : Wheeler v. 
Horne, Willes, 208. 

Count by a tenant in common of goods against another tenant in 
common, for not rendering a reasonable account of the produce of 
sales of the goods, and of the profits : Baxter v. Hozier, 5 Bing. 

C. 288. 


See other forms for not accounting: Agents f post, p. 64; 

Brokers,'^ post, p- 


Account Stated. See ante, p. 52. 


Administbatoes. See post, Executors,' 


seldom adopted. This action lies by the common law against a bailiff or 
receiver, or against a merchant at the suit of a merchant in respect of deal- 
ings together as merchants, for not rendering a reasonable account of pro- 
fits. (Bac. Ab. Account, and see the cases cited above.) It would not lie by 
the common law against a tenant in common of realty at the suit of his co- 
tenant, unless he had been expressly appointed bailiff of the share of the 
latter. {Wheeler v. Horne, Willes, 208.) But by the statute 4 Anne, c. 16, 
s. 27, an action of account may be brought by one joint tenant or tenant in 
common against the other, as bailiff, for receiving more than comes to his 
just share or proportion. {Henderson v. Eason, 17 Q. B. 701.) An ex- 
ception was made in the Statute of Limitations, 21 Jac. 1. c. 16, s. 3, of 
merchants* accounts, which made this action of more importance formerly 
(see Inglis v. Haigh. 8 M. & W. 769), but this exception has been reoently 
taken away by the Mercantile Law Amendment Act, 1865, 19 & 20 Yiot. 
c. 97» 8. 9. 
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Agent. 


Indebitatus Count for Work, etc., done by an Agent (a). 

Money payable by the defendant to the plaintiff for the work, 
journeys, and attendances of the plaintiff, by him done, performed, 
and bestowed as the agent of and for the defendant, and otherwise, 
for the defendant at his request, and for commission and reward 
due from the defendant to the plaintiff in respect thereof. 

Indebitatus count for work, etc., done by a parliamentary agent : 
Abbott V. Rogers, 16 C. B..277 ; Bulnier v. Crilman, 4i M. & G. 108 ; 
by a commission agent, Locktcood v. Levick, 8 C. B. S. 603 ; 

29 L. J. C. P. 340. 

By an agent employed to buy goods and draw hills for the price, 
agat7ist his employer for not accepting a hill : Huntley y. Sanderson, 

1 C. & M. 467. 

By an agent employed to huy goods to a certain quantity against 
his employer, for countermanding the employment and refusing to ac* 
cept goods bought under the employment : Ireland v. Ilvingston, 
li. B. 2 Q. B. 99 ; 36 Li. J. Q* P* ^6 ; see Johnston v. Kershaw, Jj. It. 

2 Ex. 82 ; 36 L. J. Ex. 44. 

By afaetor employed to sell goods according to description, against 
his employer for delivering goods not equal to the description, whereby 
the plaintiff was unable to fulfil his contract : Johnson v. Usborne, 
111. &K 549. 

By a clerical agent against his employer, for revoking his retainer 
to sell an advoteson : Simpson v. Lamb, 17 C. B. (>03 ; 25 L. J. C. P. 
113 ; and see Prickett v. Badger, 1 C. B. IS. 8. 296 ; 26 L. J. C. P. 
33; Green v. Bartlett, 14 C. B. N. S. 681 ; 32 L. J. C. P. 261. 


Against an Agent employed to sell Goods, for not accounting (b). 

That in consideration that the plaintiff would employ the defen- 
dant as his agent to sell and dispose of certain goods for the plain- 
tiff for reward to the defendant, the defendant promised tlie plain- 
tiff to sell and dispose of the said goods for tlie ])laintiff, and on 
request to render to the plaintiff a true and just account of the said 
^oods and of the sale and disposal thereof, and of tlie moneys aris- 
ing from such sale and dispo.sal ; and the plaintiff employed the 
defendant, and the defendant received and had the said goods, for 
the purpose and on the terms aforesaid ; and all conditions were 
fulfilled, and all things happened, and all times elapsed necessary 
to entitle the plaintiff to maintain this action for the breach herein- 
after alleged ; yet the defendant did not render to the ])laintiff a 
time or just or any other account of the said goods, or of the sale or 
disposal thereof, or of the moneys arising from such sale or disposal. 

(a) It would in general be sufficient for an agent to sue for his commission 
or the price of his services in the common count for work done, see ante, 
p. 40, as under that count any description of work may be given in evidence! 
It is usual, however, to describe the exact character in which the work has 
been done, as by a del credere agent, by a parliamentary agent, by a broker, 
post, p. 118; by an attorney, post, p. 82 ; etc. In sueli case it is prudent to 
add the words “,Kid otherwise/* in order that the plaintift* mav not be re- 
steiotod in his proolV ^ 

(5) An action will not lie against an agent for merely omitting to perform 
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Ijilce cmints : Topham v. Braddick^ 1 Taunt. 572 [where it woe 
held that a demand qf an account was necessai ^ ; Crosshey v. Mills ^ 
1 C. M. & B.. 298 ; Edgell v. Day, L. B. 1 d. P. 80. 


Against an Agents for selling Goods for a less Price than ordered. 

That in consideration that the plaintiff would empl(^ the defen- 
dant as his agent to sell certain goods for the plaintiff for reward to 
the defendant, the defendant promised the plaintiff to obey the law- 
ful and reasonable orders of the plaintiff in respect of the sale of the 
said goods ; and the plaintiff employed the defendant, and the de- 
fendant received and had the said goods for the purpose and on the 
terms aforesaid ; and the plaintiff afterwards ordered the defendant 

as such agent not to sell tne said goods at a price less than £ 

(the same being a lawful and reasonable order in that behalf) ; yet 
the defendant sold the said goods at a less price than £ . 

Against a cornfactor for selling wheat consigned to him at a less 
price than ordered : Smart v. Sandars, 3 C. B. 380. 


Against an Agents for selling Goods on Credit contrary to orders, ’ 

That in consideration that the plaintiff would employ the defen- 
dant as his agent to sell certain goods for the plaintiff for reward to 
the defendant, the defendant promised the plaintiff to sell the said 
goods for ready money and not otherwise ; and the plaintiff em- 
ployed the defendant, and the defendant received and nad the said 
goods for the purpose and on the terms aforesaid ; yet the defendant 
afterwards sold the said goods otherwise than for ready money, that 
is to say, on credit ; ivhereby the plaintiff has hitherto been deprived 
of the price and value of the said goods, and is likely to lose the 
same. 

Like counts: Earl Ferrers v. Bohiris, 2 C. M. & B. 162; Boor- 
man V. Broicn, 3 Q. B. 511. 

Against an agent employed to purchase goodsjfor negligence in 
accepting goods not agreeing with the description in the contract: 
Zuilchenhart v. Alexander^ 1 B. & *6. 234 ; 29 L. J. Q. B. 236 ; 30 
lb. 254. 

Against a ship agent, for niahing a charterparty with the freight 
payable to himself instead of to his employer : Walshe v. Provan, 8 
JEx. 843. 


Against an Agent, for not using due care and diligence in collecting 

Moneys. 

That in consideration that the plaintiff would employ the defen- 
dant as his agent to collect certain moneys owing from divers per- 


a commission, unless he is bound by some contract or duty to undertake it ; 
but if ho does undertake it, though gratuitously, he is liable to an action 
for misfeasance in the performance. (JSlsee v. Oatward, 6 T. B. 143 ; Dart- 
nail V. Howard, 4 B. & C. 345 ; Whitehead v. Qreetham, 2 Bing. 464 ; 
Hart V. Miles, 4 C. B. N. S. 371 ; 27 L. J. 0. P. 218 ; Balfe v. West, 13 
C. B. 466 ; 22 L. J. C. P. 175.) 

An agent is not, in general, chargeable with interest or money retained 
by him which has not been demanded. {Turner v. Burkinshaw, L. B. 
2 Ch. Ap. 488.) 
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sons to tlie plaintiff, for reward to the defendant, the defendant 
promised the plaintiff to use due care and diligence in endeavour- 
ing to collect the same for the plaintiff ; and the plaintiff employed 
the defendant accordingly for the purpose and on the terms afore- 
said, and a reasonable time for the performance of the said promise 
by the defendant elapsed ; yet the defendant did not use due care 
or diligence in endeavouring to collect the said moneys for the plain- 
tiff ; whereby the plaintiff has hitherto been deprived of the use of 
the said moneys, and is likely to lose the same. 


A.gainBt an agent employed to get hills discounted for not dis- 
counting or returning them ; Miitlett v. Huchison, 7 B. & C. 639 ; 
Alder v. Keighley, 15 M. & W. 117 ; for not applying the proceeds 
according to his instructions : Hart v. lUfiles, 4 C. B. N. S. 371 ; 27 
L. J. C. P. 218 ; against an agent employed to lake up a hill, for neg- 
lecting to do so ; see post, hills of Exchange,** pp. 113, li t. 

Against an agent employed as manager of a hank, for negligenth/ 
advancing money on had security : Ward v. Crreenland, 19 C. B. JJJ . b. 
527. 

Against a del credere Agent on his Guarantee of the Price of 

Goods sold hy him (f^). 

That in consideration that the plaintiff would employ the defen- 
dant, as his del credere agent, to sell and dispose of certain goods 
for the plaintiff, for reward to the defendant, the defendant pro- 
mised the plaintiff to sell and dispose of the said goods for the 
plaintiff, and to be responsible to the plaintiff for the payment of 
the price of the same j and the plaintiff employed the defendant as 
his del credere agent accordingly, and the defendant received and 
had the said goods for the purpose and on the terms aforesaid, and 
as such del credere agent sold and disposed of the said goods for 
the plaintiff, and all conditions were fulfilled, and all things hap- 
pened, and all times elapsed necessary to entitle the plaintiff to be 
paid the price of the said goods ; yet the price ot the said goods 
18 still due and unpaid to the plaintifl*. 

Ijike counts stating the terms of the sale : Couturier v. Hastie, 
8 Ex. 40 ; 9 Ex. 102 ; S. C. in H. L. 25 L. J. Ex. 253 ; Tanvaco v. 
Pucas, 1 E. <& E. 581 ; 28 L. J. (J. B. 150 ; 301. 

Against a house agent employed to Jet a house upon a promise to 
take reasonable care that the to whom he should let it should 

he a solvent person : Keys v. Tindall, 1 B. <& S. 296 ; 30 L. J. Q. B. 
362. 

Against an Agent on the implied Warranty that he had Authority to 

contract with the Plaintiff (h). 

That in consideration that the plaintiff would enter into a con- 


(a) The agreement of a del credere agent is not in its immediate object a 
promise to answer for the debt of another within the 4th section of the 
Statute of Frauds, and therefore need not be in writing. {Couturier y, 
Hastie, 8 Ex. 40.) 

if) This count must distinctly allege that the defendant had not the as- 
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tract with the defendant, as and assuming to be the agent of G, J5F., 
for the sale by the plaintiff to the said G. H. of certain goods [or 
state generally the nature of the contract]^ the defendant promised 
the plaintiff mat he was authorized by the said G. S, to make the 
said contract for him as his agent ; and the plaintiff did enter into 
the said contract with the defendant, as and assuming to be the agent 
of the said G. and was always ready and willing to perform the 
same on his part ; yet the defendant was not authorized by the said 
G, H. to maKe the said contract for him as his agent ; by reason 
whereof the plaintiff was not able to enforce the performance of the 
said contract, and the same was not performed, and the plaintiff lost 
the benefit thereof, and was put to expense in performing the said 
contract on his part, and incurred expense in endeavouring to en- 
force the performance of the said contract, and in unsuccessfully 
suing the said G. H. in an action at law for the non-performance 
thereof, and has been obliged [or become liable] to pay divers costs 
to the said G. H, 

Like counts : jRandell v. Trimen, 18 C. B. 786 ; 26 L. J. C. P. 
307 ; Simons v. Patchett, 7 E. & B. 568 ; 26 L. J. Q. B. 195. 

Count against a hroJcer on an implied warranty of authority to 
sell goods to the plaintiff : Hughes v. Graeme, 33 L. J. Q. B. 335. 

Count against an agent on a tcarranty that he had authority to let 
certain premises to the plaintiff, who was afterwards ejected there- 


Burned authority. A count which merely alleged that the plaintiff wai 
nonsuited in an action against the principal by reason of the defendant de 
nying in that action that he had authority, was held bad on demurrer 
{Oxenham r. Smj/the, 6 H. N. 690 j 31 L. J. Ex. 110.) 

The measure of d an i^es in this action is the loss which the plaintiff ha; 
suBtaiiiect by reasoiTtff^fh^upposed contract not being binding : thus, when 
the contra^jt w us for the sale of a ship at a certain price, which the plaintii 
afterwards resc^ld at a less ])rice, the me asure of damages was the different 
in price . {Simmons r. Patchett, 7 E. & B. 568 ; 26 liTj . y. B 195.) Anc 
wlierc^he contract was for the purchase of goods, the measure of damage; 
was the difference between the contract price and the yalue of the good; 
under Tlie- ssilltl iffciimsrances. {Hughey .v. Graeme, 33 L. J. Q. B. 335.) 

The plaintiif is entitled to I’ecover as special damage the costs of an un 
successful action against the alleged principal oh the contract {Randell v 
Trimen, supra, and see Richardson v. Dunn, 8 C. B. N. S. 655 ; 30 L. J 
C. P. 44), or of an unsuccessful suit for specific performance {Collen v 
Wright, 7 E. & B. 301 ; 26 L. J. Q. B. 147 ; 27 L, J. Q. B. 215), if sue! 
action or suit w ould have been a valid and appropriate remedy against th< 
principal but for the want of authority m the agent to bind him. {Hughes 
V. Graeme, supra ; Poiv v. Dad's, supra). The liability to pay such cost: 
is sufficient to sustain the elttiiii for special damage {Randall v. Roper, 1 E 
B. & E. 8i ; 27 L. J. Q, B. 266 ; Spark v. Heslop, 1 E. & E. 663 ; 28 L. 
J. Q. B. 197 ; Josling v. Irrine, 6 II. & N. 512 ; 30 L. J. Ex. 78), if pro- 
])erly charged in the declaration as a liability to pay and not as a payment 
made {Pritchet v. Boevey, 1 C. & M. 775) ; the allegation that the plaintifi 
had been “ put to expenses,” etc. was held sufficient to charge a liability 
though not paid. {Richardson v. Chasen, 10 Q. B. 756.) Where the con- 
tract made with the alleged principal is defective in form, the plaintiff can- 
not recover the costs of suing xipon it ; as where the plaintiff was let into 
possession of premises by the defendant under a supposed authority to let 
them, but upon a mere verbal agreement for a seven years* lease, and was 
afterwards sued in ejectment by the owner, he could not recover against the 
supposed agent the costs of defending tlie ejectment. {Pow v. Davis^ supra.) 



08 Counta in Actions on Contracts. 

from by the moner : Pow v. DaviSt 1 B. & S. 220; 30 L. J. Q. B. 
257. 

See other counts respecting agents i “ Attorney f p. 82 ; “ Auc- 
tioneerf- p. 85 ; “ Brokert* p. 118 ; and forms in tort^ post, Chap. 
Ul.,^'Agmtsr 


Agistment. 


Indebitatus Count for the Agistment of Horses and Cattle. 

Money payable by the defendant to the plaintitTfor the agiatment, 
feeding, and taking care of horses and cattle by the plaintiff for the 
defendant at his request. 

Indebitatus Count for the Keep of Horses. 

Money payable by the defendant to the plaintiff for horse-meat, 
medicine, stabling, care, skill, and attendance, by the plaintiff, pro- 
vided and bestowed in feeding, keeping, and training horses and 
cattle for the defendant at his request. 


Indebitatus Count for the Use of Pasture. 

Money payable by the defendant to the plaintiff for the defen- 
dant’s use oy the plamtiflT s permission of pasture land of the plain- 
tiff, and the eatage of the grass growing thereon for the depasturing 
of cattle. 

A like count : Sutton v. Temple, 12 M. & W. 52. 


Against an Agister of Cattle for losing a Horse (a). 

That in consideration that the plaintiff delivered to the defendant 
a horse of the plaintiff, to be agisted, kept and taken care of by the 
defendant for the plaintiff, for reward to the defendant, the defen- 
dant promised the plaintiff to agist, keep and take care of the said 
horse for the plaintiff ; yet the defendant did not keep and take 
care of the said horse for the plaintiff ; thereby the same was and 
is lost to the plaintiff. 


Annuity. 


On an Annuity Heed for Arrears. 

That the defendant, by deed dated the day of , a.d. , 

granted to the plaintiff an annuity or yearly sum of £ , payable 

half-yearly on the day of , and the day of , in 

every year from the day of , a.d. , for and during 

the life of the plaintiff, and thereby covenanted with the plaintiff to 

(tf) The common-law duty of an agister of cattle with whom cattle arc 
left to be fed, is to keep and take care of them and feed them, and permit 
the owner to retake them, but not to re-del ivcr them to him. {Broadtvaier 
V. Blot, Holt, N. P. C. 547 ; Corbett v. Packington, 6 B. & C. 268, 271.) 
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pay tbe same to tlie plaintiff at the times and in the manner afore- 
said; of which said annuity £ , being the amount of half- 

yearly payments thereof, is due and unpaid. 

Like counts : Randall v, Rigby, 4 M. & W. 130 ; Mumphreys v. 
Jenkinson, 8 Ex. 684 ; Howkins v. Rennet, 7 C. B. N. S. 507 ; 30 
L. J. C. P. 193. 

On a covenant in a deed of separation between husband and wife, to 
pay an annuity to the wife's trustee : Raynon v. Ratley, 8 Bing. 266 ; 
Ooslin V. Clark, 12 C. B. JN^. S. 681 ; Kendall v. TFebster, 1 H. & C. 
440; 31 L. J. Ex. 492. 

On an annuity bond : see post, “ Ronds,** p. 117. 


Apothecary. See post, Medical Attendance' 


Appbaiseb. See post, “ Auctioneer f p. 85. 


Apprentice. 

Ry the Apprentice against the Master, on the Indenture of 

Apprenticeship (a). 

That by an indenture of apprenticeship, dated the day of 

, A.D. , the plaintiff put himself apprentice to the defendant, 

to learn the defendant’s trade and business of a , and with him, 

after the manner of an apprentice, to serve from the day of , 

A.D. , for the t^rm of years thence next following, and 

the defendant thereby covenanted with the plaintiff to instruct the 
plaintiff in Ids the defendant’s said trade and business, by the best 
means that he could, and to provide for the plaintiff sufficient meat, 
drink, lodging, and all other necessaries, during the said term ; 
and after the making of the said indenture, the plaintiff entered 

(a) The covenants in an indenture of apprenticeship are, in general, in- 
dejjendent covenants ; and therefore misconduct on the part of the appren- 
tict» is in general no defence to an action for a breach, on the part of the 
master, of the covenant to instruct and maintain the apprentice. {Winstone 
V. Linn, 1 B. & 0. 460 . VhUlips v. Clijt, 4 11. & N. 168 ; 28 L. J. Ex. 153.) 
But it is a good defence to an action for not teaching and providing for the 
apprentice, that he quitted the service without \evnc\Uughes'^, Humphreys, 
6 B. & C. 680), or that he refused to be tauglit. {Raymond v. Minton, L. R. 
1 Ex. 244 ; 35 L. J. Ex. 153.) And it is a good defence to an action against 
the fatlier for the desertion of the apprentice, that tlie master had aban- 
doned one of three trades which he covenanted to teach. {Ellen v. Topp, 
6 Ex. 424.) 

As to the right to a return of the premium on the death of the master or 
apprentice, see Therman v. Abell, 2 Vem. 64 ; Rx parte Prankerd, 3 B. 
& Aid. 257 ; /» re 'fhompson, 1 Ex. 864; Rirst v. Tolson, 2 Mac. & G*. 
134 ; 19 L. J. C. 441 ; Craven v. Stuhbins, 34 L. J. C. 126. 

The Court of Chancery has no ]^uliar jurisdiction to interfere between 
master and apprentice. \Wehh v. England, 29 Beav. 44; 30 L. J. C. 222.) 
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into the said serrioe of the defendant, with him after the manner of 
an apprentice to serve for the term aforesaid, and has always per- 
formed all things in the said indenture contained on his part to be 
performed ; yet the defendant, after the making of the said inden: 
tore and during the said term, did not nor would instruct the plain- 
tiff in his the defendant's said trade and business, nor did nor would 
provide for the plaintiff sufficient meat, drink, Jodging, and other 
necessaries. [State the breach^ according to the fact ^ in the terms qf 
the covenant broken J] 

Like counts by the father of the apprentice : Wlnstone v. Linn^ 1 
B, Sl C. 460 ; Hughes v. Humphrey s^ 6 B. & C. 680 ; Dunn v* Sayles, 
5 Q. B. 685 ; Phillips v. Clift, 4 H. & N. 168 ; 28 L. J. Ex. 153 ; 
Haymond v. Minton, L. B. 1 Ex. 244; 35 L. J. Ex. 153. 

A like count after an assianment of the indenture against the new 
master : Morris v. Cox, 2 M & G. 659. 

Hy the Master against the Father of the Apprentice on the Indenture 

of Apprenticeship (a). 

That by an indenture of apprenticeship, dated the day of 

, ±.D, , and made between O. B,, therein described as the 

son of the defendant of the first part, the defendant of the second 
part, and the plaintiff of the third part, the said G, B„ with the 
consent of the defendant, put himself apprentice to the plaintiff to 

learn his trade and business of a , and with him after the manner 

of an apprentice to serve from tlie day of , a.d. , for’ 

the term of years thence next following, and the defendant 

thereby covenanted with the plaintiff amongst other things, that the 
said (5r. J5. the plaintiff faithfully should serve, his secrets keep, his 
lawful commands obey and do, and that he should not absent him- 
self from the plaintiff’s service day or night unlawfully, but in all 
things as a faithful apjjrentice should behave himself towards the 
plaintiff and all his during the same term ; and after the making of 
the said indenture the juaintiff received the said G. B. into the 
plaintiff’s said service as such apprentice for the term aforesaid, 
and has always performed and been ready and willing to perform all 
things in the said indenture on his part to be performed ; yet the said 
G, B., after the making of the said indenture and during the said 


(a) The form of covenant usually inserted in indentures of apprentice- 
ship, “ for the true performance of all and every the said covenants and 
agreements, each of the said parties bindeth himself unto the otliers by these 
presents,” is held to render the father liable for tlie performance of the 
articles by the son. {Whitley v. Loftus, 8 Mod. 190 ; Branch v. Eirington, 
Doug. 518.) An action will not lie against an infant on a covenant in an 
indenture of apprenticeship. (Gilbert v. Fletcher, Cro. Car. 179 ; see 
Smith’s Mast, and Serv. 7, n. (a), 2nd ed.) An infant apprentice may bind 
himself by covenant by the custom of London. (Stanton's case, Moore, 
135 ; Fden's cast, 2 M. A S. 226.) As to wliether the apprentice, being a 
minor at the time of executing the indenture, can afterwards disaffirm nis 
execution, see It, r. JJindringham, 6 T. R. 557 ; Cooper v. Simmons, ' 7 
H. & 707 ; 31 L. J. M. 0. 138. The father would still remain liable. 
(Cuming v. Hill, 3 B. A Aid. 50.) In an action against the father for re- 
moving the apprentice, the mastOT is not entitled to prospective damages 
for the whole term, but only up to time of action brought. (Lewis v. 
Peachey or Peacey, 1 H. A C. 518 ; 31 L. J. Ex. 496.) 
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term, unTffwfully absented Himself from the service of the plaintiff. 
[State the breach according to the fact in the terms of the covenant 
hrokenJ] 

Like counts : Cuming r. ffill^ 3 B. <& Aid. 59 ; LJllen v, Topp, 6 
Ex. 424 ; Millership v. Brookes^ 5 H. & N. 797 ; Cox v. Muncey^ 
6 C. B. N. 8. 375. 

Count against a surely, a party to the indenture of apprenticeship^ 
for nonpayment of the premium: Bopham v. Jones j 13 C. B. 225. 


Akbitration and Award (a). 


Indebitatus Count on an Award. 

Money payable by the defendant to the plaintiff for money 
awarded by G. H. to be paid by the defendant to the plaintiff, by 
an aw ard of the said G. H., made under a submission to his arbi- 
tration by the plaintiff and defendant, of matters in difference be- 
tween them. 

Like counts : Sim v. Edmands, 15 C. B. 24X) ; Everest v. Eitchie^ 
7 H. & N. 698 ; 31 L. J. Ex. 350. 

Indebitatus Count on an Umpirage, 

Money payable by the defendant to the plaintiff for money 


{a) Where the submission to arbitration cannot be made a rule of court 
(a very unusual case since the C. L. P. Act, 1854, s. 17), the award can only 
be eufnrced by action. An awaixi can, in general, be enforced either by 
action or, when made a rule of court, by attachment, or, if it be an award 
to pay money, by execution under the 1 & 2 Yict. c. 110, 8. 18. The latter 
are the more speedy and convenient remedies ; but if there be any doubt 
about the validity of tin* award, the Court will not interfere to give these 
summary remedies, and the party will be left to an action. (2 Cliit. Pr. 
Cth ed. 1694.) The Court will not order payment of money under an 
award where a legal set-off might be pleaded to an action upon it. {Swayne 
V. White, 31 L. J. Q. B. 260.) 

An award may be enforced by suit in equity for specific performance, 
although made a rule of court. (Blackett v. Bates, L. 11. 1 Ch. Ap. 117 j 
34 L. J. C. 515.) 

The limitation of an action of debt upon any award where the submis- 
sion is not by ^}^ccialty, is six years. (3 & 4 Will. IV. c. 42, s. 3 • see post, 
Cliap. V., '‘'‘'Limitations f) 

On an award for the payment of money tlic indebitatus count is sufficient ; 
but a B^iecial count is more convenient, in case of the action going to trial, 
because under the former the plea of the general issue disputes the submis- 
sion and all the proceedings necessary to support the award, whereas 
under the latter form of count all the allegations are admitted which are 
not speoUically traversed. (See Pleas, Arbitration^ post. Chap. V.) 

On an aw’ard directing the payment of money on a certain day, interest 
may be recovered b y action after a demand of payment duly made on the 
day ; or after a demand made at any time, if no day is fixed by the award, 
(Pinhom v. Tuckingion, 3 Camp. 468; Johnson y, 4 C.&P. 327.) But 

such interest cannot be recovered on a motion for an attacliment (Churcher 
V. Stringer, 2 B. & Ad. 777) ; nor on an execution under the 1 & 2 Viet, 
c. 110. (Doe V. Squire, 2 Bowl, N. S. 327.) 
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awarded by Q, JST. to be paid by the defendant to the jilkintiff, by 
an umpirage of the said (?. if., duly appointed an umpire in that 
behalf by JT. L* and M* N., under a submission by the plaintiff and 
the defendant of matters in difference between them to the arbi- 
tration of the said K* X. and M* iV., or of an umpire to be ap^inted 
by them in that behalf, in case they should disagree in mahing an 
award, as in fact they did, 


Indebitatus Count for the Costs of an Action and Reference due 

under an Award (a). 

Money payable by the defendant to the plaintiff for the costs, duly 
taxed and allowed to the plaintiff of a certain action, and of a re- 
ference and award in respect thereof, awarded by G* H. to be paid 
by the defendant to the plaintiff, by an aw^ard of the said G. XT. 
made under a submission to his arbitration by the plaintiff and de- 
fendant of the said action, and of the costs of the said action, refer- 
ence, and award. 

Like counts: Law v. Blackhurroiv^ 14 C. B. 77 ; Holdsworth r. 
Barsham, 31 L. J. Q. B. 145. 


On an Award made under a Reference hy a Judge s Order hy con- 
sent of an Action and of all matters hi difference between the Par- 
ties, 

That before and at the time of the making of the order herein- 
after mentioned, the plaintiff had commenced an action in the court 

of against the defendant for the recovery of a certain debt 

claimed to be due from the defendant to the plaintiff, and other 
matters in difference were then depending between the plaintiff and 

the defendant ; and thereupon by an order made on the day of 

, A.D. , in the said action by one of the judges of the said 

court, with the consent of the plaintiff and the defendant, it was or- 
dered that the said action and all matters in difference between the 
said parties should be referred to the arbitration of G, H., so as he 
should make and publish his award in writing of and concerning 
the said matters referred, ready to be delivered to the said parties 

on or before the day of . a.d. , or any further day to 

which the said arbitrator should enlarge the time for making the 

said award not later than the day of , a.d. , and that 

the plaintiff and the defendant should in all things abide by, per- 
form, and keep the said award, and that the costs of the said action 
should abide the event thereof, and the costs of the said reference 
and award should be in the discretion of the said arbitrator ; and the 
said G. H. in pursuance of the said order took upon himself the said 
reference, ana after having duly enlarged the time for making the 

said award until the day of , a.d. , before that day [or, 

if the arbitrator s power to enlarge the time had expired ^ and a 
second judge* 8 order had been obtained for that purpose^ it may he 
averred thus : And the said G. II. did not make any award on or 


(a) Where by the submission the costs are in the discretion of the arbi- 
trator, and he awards costs to be paid by one of the parties without assess- 
ing the amount, an action cannot be brouglit to recover tlie costs until the 
amount has been ascertained by taxation. {Holdsworth v. Barsham^ supra.) 
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before the said — day of , a.d/ , and by an order made 

on the day of , a.d. , in the said action, by one of the 

judges of the said Court, with the consent of the plaintiff and the 
defendant, it was ordered that the time for the making of the said 

award should be enlarged until the day of , a.d. , and 

after the making of the last-mentioned order, and before the last- 
mentioned day, the said G. made and published his award in 
writing respecting the said matters referrea, ready to be delivered 
to the said parties, and thereby determined the said action in favour 
of the plaintiff, and awarded that he was entitled to recover therein 

from the defendant £ for his said debt, and that the defendant 

should pay the said £ to the plaintiff, and that the defendant 

was further indebted to the plaintiff in £ in respect of the said 

other matters in difference between them, and that the defendant 

should pay the said £ to the plaintiff, and that the defendant 

should pay his own costs of the said reference, and the costs of the 
said award, and should pay to the plaintiff his the plaintiff’s costs of 
the said reference ; and the plaintiir s costs of the said action and of 
the said reference and the costs of the said award were duly taxed 

at £ , and all conditions were fulfilled, and all things happened, 

and all times elapsed, necessary to entitle the plaintiff to be paid the 

said sums of £ , £ , and £ ; yet the defendant did not 

])ay to the plaintiff the said sums of £ , £ , and £ , or any 

of them. 

Xijhe counts: Gisborne v. Harty 5 M. & W. 50; Sutcliffe v. 
Brooke^ 3 D. <& L, 302 ; Dresser v. Stansjield, 14 M. & W. 822 ; 
Hawkins v. Benton, 8 Q. B. 479 ; Harrison v. Creswick^ 13 C. B. 
399 ; Armitage v. Coates, 4 Ex. 641 ; Hatton v. Bogle, 3 H. & N. 
500; Liecesleg v. Gilmore, L. E. 1 C. P. 570; 35 L. J. C. P. 351. 

A like count on a reference of an action of ejectment: Magsv, 
Cannell, 15 C. B. 107. 

On an award under a reference by an order of nisi prius : Bonner 
V. Charlton, 5 East. 139. 

On an award under a reference by an order in Chancery : Dowse 

T. Cojce^ 3 Bing. 20. 


Upon an Umpirage made under an Agreement of Reference. 

That before and at the time of the making of the agreement here- 
inafter mentioned, matters in difference were depending between the 
plantiff and the defendant ; and there\ipon, by an agreement dated 

the day of — a.d. , it was agreed by and between the 

plaintiff andf the defendant that the said matters in difference should 
DO, and the same were thereby referred to ibe arbitration of G. H. 
and I. K., or in case they should disagree then to the umpirage of 
such person as the said G. H. and I. K. should in manner therein 
mentioned appoint in that behalf, so as the said arbitrators or um- 
pire should make their award or his umpirage in writing ready to 

oe delivered to the said parties on or before the day of — 

A.D. , or on or before such other day as the said arbitrators or 

umpire should in manner therein mentioned appoint, and that the 
costs of the said reference and aw-ard or umpirage should be in the 
discretion of the said arbitrators or umpire, and that the plaintiff and 
the defendant would in all things abide by, perform, and keep the said 
award or umpirage ; and the said G. H. and /. K. took upon them- 
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selves the said reference, and duly appointed X. M. to be such um- 
pire as aforesaid ; and the said Cr. M. and I. K. having disagreed in 
the said reference the said X. M. afterwards took upon himself the 
said umpirage, and having duly enlarged the time for making his 

umpirage in the premises until the day of , a.d. , did 

before that day make and publish his umpirage in writing respecting 
the said matters referred ready to be delivered to the said parties, 
and thereby awarded that £ w'as due and owing from the de- 

fendant to the plaintiff in respect of the said matters referred, [and 
that certain plate and books in the said umpirage particularly men- 
tioned, and tne ownership of which was part of the said matters re- 
ferred as aforesaid, belonged to the plaintiff,] and that the defendant* 

should pay the said £ to the plaintiff, [and deliver to him the 

said plate and books respectively,] on or before the day of 

then next, and that the plaintiff and the defendant should each pay 
one half of the costs of the said umpirage, and should each nay 
his own costs of the said reference ; and all conditions were fulfilled, 
and all things happened, and all times elapsed, necessary to entitle 

the plaintiff to be paid the said £ [and to have the said plate 

and books delivered to him respectively] ; yet the defendant has 

not paid the said £ [or delivered the said plate or books] 

to the plaintiff. [//‘ the costs are also sued for^ the averment and 
breach must he extended accordingly : see the last form. 

Count on a rrference to a single arbitrator : Roberts r, Rher- 
hardt. 3 C. B. ?s . S. 482 ; 27 L. »f. C. P. 70 ; Smith v. Truwsdale, 

3 & B. 83 ; Hatton v. Royle^ 3 H. & N. 5(H). 

Count on a reference to three arbitrators : Duckworth v. Harrison^ 

4 M. & W. 432. 

Count on a reference by agreement to two arbitrators and a third 
appointed by them : Bates v. Townley. 1 Kx. 572 ; TVadev. Dowling^ 
4 h). <& B. 41) ; Williams v. Wilson. 9 Ex. 90; 23 L. «J. Kx. 17. 

Like counts against executors: Dowse v. Coxe, 3 Bing. 20; Rid’ 
dell V. Sutton, 5 Bing. 20(J ; Williams v. Wilson, 9 Ex. 90; 23 L. J. 
Ex. 17. 


On an arbitration hoyid conditioned to perform the award : Welch 
V. Ireland, 6 East, 013 ; Ferrer v. Oven, 7 B. & C. 427. 


Count for the breach of an agreement contained in a contract to 
refer to arbitration all disputes vhich might arise as to ike contract 
(a): Livingston v. Ralti, 5 K. & B. J32 ; 24 L. J. Q. B. 269; Beckh 
V. Page, 6 C. B. K. S. 708 ; 28 L. J. C. P. 104. 

(a) This action is maintainable, but will not in general serve any useful 
purpose, as the damages can only be nominal {Livingston v. Ralli, 5 E. & 
B. 132; 24 L. J. Q. B. 269) ; unless the performance of the agreement 
is secured by a stipulation for liquidated damages in case of breach, (See 
Street v. Rigby, 6 Vesoy, S14.) It may be usemlly adopted in those cases 
where, by the terms of a contract, t he price or damages have to be ascer- 
tained by arbitration as a condition precedent to their recovery by action. 
{See Avery v. Scott, 8 Ex. 487 ; 25 L. J. Ex. 308 ; Goldstone v. 0«6orfi, 
2 C. & P. 651.) 

^ Agreements to refer cither existing or future differences to arbitration 
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For refusing to choose an arhttraior : Marsach v. Wehhery 6 H. 
& JSr. 1 ; 29 L. J. Q. B. 109. - 

For refusing to appoint a valuer to ascertain damages in pursue 
anee of an agreement : Thomas v. Frederics, 10 Q. B. 775. 

Count upon an agreement of reference for revoking the arbitrator s 
authority^ Warhurion v. Storr, 4 B. <& C. 103. 


Special count by arbitrators for their fees against the parties 
liable to the costs under the award: Hoggins v. 6rorrf<w, 3 Q. B. 
466 (a). 


Assignee of Debt (&). 


the Assignee of a Debt under the Companies Act, 1862, 

95, 157 (c). 

{See as to commencement, p. 27.) That the defendant was indebted 
to the Company, beings a company registered under, and sub- 

ject to the provisions of tbe Companies Act, 1862, for money pay- 
able by the defendant to the said company for goods sold and 


are now of much greater value and importance than they were before the 
C. L. P. Act, 1854, 88, 11, 12, 13. By the first of these sections the Court 
or a judge may, under the circumstances therein mentioned, stay the pro- 
ceedings in any action brought in eontraveiition of such an agreement con- 
tained in any deed or instrument in writing made after the Act came into 
operation. 

(a) This case was decided on demurrer, wliereby the special contract 
charged in the declaration to pay according to the award was admitted. As 
to the contract made in fact with the arbitrators in respect of their com- 
pensation and the manner of suing upon it, see Bates v. Townley, 2 Ex. 
165 ; Re Coombs, 4 Ex. 841. An arbitrator generally protects himself by 
retaining his lien upon the award until his fees are paid. If an excessive 
cliarge is paid to him in order to take np the award, tlie party paying it 
may recover hack the overcharge in an action for money had and received. 
{Barnes v. Braithwaite, 2 H. & N. 569; and see ante, p. 60.) It is 
doubtful whether an arbitrator can assess his fees in the award. {Threlfall 
V. Fanshawe, 19 L. J. Q. B. 334 ; Parkinson v. Smith, 30 L. J. Q. B. 178.) 

{b) A debt or other chose in action is not, in general, assignable at law, 
so as to enable tlie assignee to sue in liis own name (Co. Lit. 2140; 
232 b ; 2 Blackstone’s Com. 41*2) ; b ut it is assignable in equit y, and the 
assignee may use the name of the assignor, ns nominal plaintinf in an ac- 
tion at law to recover it. (Story, Eq. Jur. 1057 ; Rom v. Dawson, 1 Yes^s 
sen. 331 ; 2 White & Tudor, L.*C. 3rd ed. 667 ; Powles v. Innes, 11 M. 
& W. 10 ; 2 Cliit. Pr. 12 ed. J 385 ; and sec the Mercantile Law Amend- 
ment Act, 1856, 19 & 20 Viet. c. 97, s. 5.) Some contracts, however, are as- 
signable at law', by the custom of merchants or by statute, as hills of exchange 
and promissory notes, see post, p. 97 ; bills of lading, see post, p, 129 ; bail 
bonds, Bee post, p. 86 ; administration bonds, see post, p. 118 ; and see tbe 
contracts referred to in tlie text above. In all such cases the assignee may 
sue in his own name. 

(c) By the Companies Act, 1862 (25 Sc 26 Yict. c. 89), s. 95, the official 
lii^uidators, in case of the winding up of the company by the Court, may sell 
things in action of the company, witli power to transfer the same ; and by 

£ 2 
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delivered by the said company to the defendant [o?* stale the hill, 
note, bond, or other debt or chose in action, according to the fact, 
with a breach if necessary'} ; and afterwards the said company was 
duly wound up voluntarily [or by the High Court of Chancery, or 
as the case may be, having jurisdiction in that behalf] under and 
according to tne provisions of the said Act, and under such wind- 
ing up liquidators [or ofOk'ial liquidators] were duly appointed for 
the purpose of winding up the affairs of the said company and 
distributing the property or the same ; and thereupon afterwards the 
said liquidators [or official liquidators] sold, transferred, and assigned 
the said debt [or as the case may be}, the same being a thing in ac- 
tion of the said company, to the plaintiff m pursuance of the said 
Act, and the same is still due and unpaid. 


By the Assignee of a Bond under the Companies Clauses Consoli^ 
dation Act, 1845, ss. 44), 47 : see 'post, “ Bond," p. 118. 

By the Assignee of a Bail-bond : see post “ Bail-bond," p. 86. 
Counts by and against Assignees of Terms and Beversions : tee 
post, “ Landlord and Tenant" 


Assignees of a Bankrupt (o). 

Indebitatus Count by the Assignees of a Bankrupt upon Causes of 
Action accrued before the Bankruptcy, and upon Accounts stated 
with the Assignees. 

(Commence with form, ante, p. 24.) Money payable by the de- 
fendant to the plaintiffs as assignees as aforesaid, for goods sold and 
delivered by the said JS. F. before he became bankrupt, to the de- 
fendant, and for goods then bargained and sold by the said E. F, 

p. 133 the liquidators, in the case of a voluntary winding up of the com- 
pany, jmy exercise all the powers given to ofliJial liquidators. Then, by 
8. 157, it is provided that any person to whom anything in action belong- 
ing to the company is assigned in jiursuance of the Act, may bring or de- 
fend any action or suit relating to such thing in action in Ids' own imme. 

(a) Actions by assignees of a Jaw^rw/)/.] —ruder the Bankrupt LawCon- 
sohdation Act, 1849, 12 A 13 ^ ict. c. 106, an official Jissignee was appointed 
immediately upon an adjudication, to act as sole assignee until the appoint- 
ment of otlier assignees by the creditors (ss. 40, 102); when the latter were 
cliosen (s. 139), tlicy became on tlicir appoinlinent joint assignees with liim 
of the bankrupt’s estate. 

The personal estate of the bankrupt vested in tlie assignees thus ap- 
pointed, under the 14l8t8ertion of the Act, which enacted that, “when any 
person shall have been adjudged a bankrupt, all liis personal estate and 
effects, present and future, wheresoever the some may be found or known 
and all property which he may purchase, or which may revert, descend, be 
devi^ or bequeathed, or come to him before he shall have obtained his 
certificate, and all debts due or to be due to him, wheresoever the same 

known, and the property, nglit, and interest in such 
debts shall become absolutely vested in the assignees for the timd being, for 
the ^nefit of the creditors of the bankrupt, by virtue of their appoint- 
ment ; and after such appointment, neither the bankrupt nor any person 
claiming through or under him sh^l have power to recover the same nor 
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to the defendant, and for work then done and materials then pro- 
vided by the said E. F. for the defendant at his request, and for 
money then lent by the said E. jP. to the defendant, and for money 
then paid by the said E. F. for the defendant at his request, and 
for money then received by the defendant for the use of the said 
E. F, and for interest upon money then due from the defendant to 
the said E. F., and then forborne at interest by the said E. F. to 
the defendant at his request, and for money found to be due from 
the defendant to the said E. F. on accounts then stated between 
them, and for money found to be due from the defendant to the 
plaintiffs, as assignees as aforesaid, on accounts stated between the 
plaintiffs, as assignees as aforesaid, and the defendant. 


to make any release or discharge thereof, neither shall the same be attached 
as the debt of the bankrupt by any person according to the custom of the 
city of London, or otherwise ; but sucli assignees sliall have like remedy to 
recover the same in their own names as the bankrupt himself might have 
had if he had not been adjudged bankrupt.” 

The real estate of the bankrupt vested in the assignee in a similar manner 
by 8. 142. 

By 8. 153, it was enacted that “ the assignees, with the leave of the Court 
first obtained, upon ajiplication to such Court, but not otherwise, may com- 
mence, prosecute, or defend any action at law or suit in equity which the 
bankrupt might have eoiuraenced and prosecuted or defended ; and in such 
ease the Costs to which they may be put in respect of such suit or action 
shall be allowed out of the proceeds of the estate and effects of the bank- 
rupt ; and with like leave of the Court, after notice to such creditors, and 
subject to such condition (if any > as to obtaining the consent of creditors, 
or any proportion of them, as the Court sliall think fit to direct, the as.sign- 
ees may take such reasonable part of any dt'bts due to the bankrupt’s 
estate as may by composition be gotten, or give time to take security for 
the payment of such debts, and may submit to arbitration any differ- 
ence or dispute between the assignees and any other person for, or on 
account, or by reason of anything relating to the estate and effects of the 
bankrupt.” 

By 8. 157, “ whenever an assignee shall die or be removed, or a new 
assignee shall be cliosen, no notion at law or suit in equity shall be thereby 
abated, but the Court in which any action or suit is depending may, upon 
tlie suggestion of such death or removal and new choice, allow the name of 
the surviving or new assignee to be substituted in the place of the former; 
and such action or suit shall he prosecuted in tlie name or names of the 
said surviving or new assignee or assignees, in tlic same manner as if he had 
originally commenced the same.” 

The Bankruptcy Act, 1861, 24 k 25 Tiot. c. 134, has made material 
alterations in the law respecting the appointment of assignees and their 
rights of action. The sections of the Jlankrupt Law Consolidation Act, 
1849, above cited, are not i*epealed, except as far as they are inconsistent 
with tlie new Act. 

The official assignee is now appointed by the Court as before, under 
the old Act, s. 102 ; and by s. 108 of tlie new Act it is provided that, 
‘Mmmedintely on adjudication, it shall be the duty of the official assignee 
to take possession of the bankrupt’s estate, and to retain possession thereof 
until the appointment of a creditors* assignee.” 

As to the choice of a creditors’ assignee, a. 116 enacts that, ‘‘at the first 
meeting of creditors, or any adjournment thereof, it shall be competent to 
the majority in value of the creditors who have proved debts, to choose an 
assignee or assignees of the bankrupt’s estate and effects, to be called the 
creditors’ assignee.” And by e. 117, ** upon the appointment of the credi- 
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tora* assignee, all the estate, both real and personal, of the bankrupt shall 
be devested out of the official assignee, and vested in the creditors* assignee. 

The effect of these sections, combined with the former law, seems to be, 
that the official assignee is sole assignee of the estate of the bankrupt, and 
entitled to sue in respect thereof until the appointment of the creditors* 
assignee (subject to the effect which the appointment of the creditors* 
assignee might afterwards liave on any action pending). The subsequent 
rights and duties of the official and creditors* assignees are more particu- 
larly described in the following sections : — 

By B. 127, “ the creditors’ assignee shall manage and, except as herein 
provided (see the next section), realize and recover the estate belonging to 
the bankrupt wherever situated, and convert tlie same into money.” By 
8. 128, “the official assignee sliall collect, realize, and recover every debt 
due to the estate, the amount of wliich shall not exceed the sum of ten 
pounds ; and as to all such sums of money he shall be, and shall be deemed 
sole assignee of the estate, notwithstaiidiug the appoiutment of a creditors* 
assignee.” 

Hence it appears that the rigid of action (except in cases falling under 
sect. 182 infra) for debts due to the estate, depends upon whether the debt 
exceeds ten pounds or not ; in the former case the creditors’ assignees being 
the proper plaintiffs, and in the latter tlie official assignee only being entitled 
to sue. But it should seem that there can be no objection to the official 
assignee claiming several debts to any aggregate amount in one action, pro- 
vided each separate debt does not exceed the amount for w'hich he is en- 
titled to sue. 

It would seem also that when the cause of action is not a debt, but un- 
liquidated damages, the creditors’ assignee should sue. See Dixon’s ‘Lush’s 
Practice,’ p. 51. 

In indebitatus counts the right of the plaintiff will be siifficicntly averred 
by the claim for money payable by the defendant to the ])laintilf “ as such 
assignee as aforesaid,” but in other cases it may be advisable to insert an 
express allegation in the declaration, that tlie debts claimed are such as the 
assignee who is bringing the action is entitled to recover. The following 
form may be used for this purpose, and may be inserted after the statement 
of the causes of action, and iiuinediatcly before the words, “ And the plain- 
tiff, as assignee as aforesaid, claims JC “And the ])laintiff says that 

the said several moneys are debts due to the estate of the said bankrupt 
which the plaintiff, as sucli assignee as aforesaid, is entitled to recover in 
this action by virtue of the said statutes.” 

If the official assignee sues as sole assignee, after an order of discharge of 
the creditors’ assignee, under s. 182 {^infra)^ the last avennent woidd not 
be applicable, but it may bo advisable to insert an allegation, showing that 
the plaintiff is entitled to sue as sole assignee under that section, when the 
amount of the debt will be immaterial. 

By B. 182, “ where the creditors’ assignee has obtained an order of dis- 
charge, the official assignee first appointed in the matter of the bankruptcy 
shall, as to any estate and effects of the bankrupt not realized at the time 
of such order of discharge, and as to all debts then remaining uncollected, 
and which shall not have been sold in manner heroin provided, and as to 
any future-acquired property of the bankrupt, if made liable to the credi- 
tors under the conditions of disclmrge, represent tlie estate in all respects 
as the sole assignee thereof, and shall have and exorcise all the rights, duties, 
powers, and authorities conferred by this Act upon official and creditors’ 
assignees.” 

If there is more than one creditors’ assignee, they must all join in suing. 
{Snelgrove v. Hunt^ 2 Stark. 4*24 ; Jones v. Smithy 1 Ex. 831 ; and see 
postf Chap. V., Assignees.^') 
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Indebitatus Count by the Assignees of a Bankrupt upon Causes of 

Action accrued after the Bankruptcy. 

(Commence with form, ante, p. 24.) Money payable by the de- 
fendant to the plaintiffs, as assignees as aforesaid, for goods sold 
and delivered by the plaintiffs, as assignees as aforesaid, to the de- 
fendant, and for goods bargained and sold by the plaintiffs, as as- 
signees as aforesaid, to the defendant, and for work done and ma- 
terials provided by the plaintiffs, as assignees as aforesaid, for the 
defendant at his request, and for money received by the defendant 
for the use of the plaintiffs, as assignees as aforesaid, and for interest 
upon money due from the defendant to the plaintiffs, as assignees as 
aroresaid, and forborne at interest by the plaintiffs, as assignees as 
aforesaid, to the defendant at his request, and for money found to 
be due from the defendant to the plaintiffs, as assignees as aforesaid, 
upon accounts stated between the plaintiffs, as assignees as aforesaid, 
and the defendant. 


Indfihitatus Count by the Assignees of a Bankrupt B art ner jointly 

with the Solvent Partner' (a). 

(Commence with the form, ante, p. 24.) Money payable by the 
defendant to the said A. B. and to the said C. B. and E. F. as as- 
signees as aforesaid, for goods sold and delivered by the said A. B. 
and the said G. B. before he became bankrupt to the defendant, 
and for goods then bargained and sold by the said A. B. and the said 
G. H. to the defendant, and for work then done and materials then 
provided by the said A. B. and the said G. II. for the defendant at 
Lis request, and for money then lent by the said A. B. and the said 
G. H. to the defendant, and for money then paid by the said A. B. 
and the said G. H. for the defendant at his request, and for money 
then received by the defendant for the use of the said A. B. and the 
said G. If., ami for interest upon money then due from the defen- 
dant to the said A, B. and the said G. H., and then forborne at 
interest by them to the defendant at his request, and for money 
found to be due from the defendant to the said A. B. and the said 
G. II . on accounts then stated between them. 


(a) The Bankrupt Law Consolidation Act, 18i9, s. 152, enacts, “ That 
if any person adjudged bankrupt shall at the time of the adjudication of 
bankruptcy be a member of a firm, it shall be lawful for the Court to autho- 
rize the assignees, upon their ap 2 >lieation, to commence or prosecute any 
action at law or suit in equity, in the name of such assignees and of the 
remaining partner, against any debtor of tlie partnership, and such judg- 
ment, decree, or order may be obtained therein, as if such action or suit 
had been instituted witli the consent of such partner, and if such partner 
sliall execute any release of the debt or demand for which such action or 
suit is instituted, such release shall be void ; provided that every such part- 
ner shall have notice given him of such aj)pUcation, and be at liberty to 
show cause against it, and, if no benefit be claimed by him by virtue of the 
said proceeding, shall be indemnified against tlie payment of any costs in 
respect of such action or suit, in such manner as the Court may direct ; and 
that it shall be lawful for such Court, upon the application of such partner, 
to direct that he may receive so much of the proceeds of such action or suit 
as such Court shall direct.” 
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Special Count hy the Assignees of a Bankrupt for not accepting 

Goods sold by him. 

(^Commence with form, ante, p. 24.) That before the said E. F. 
became bankrupt, he bargained and sold to the defendant, and the 
defendant bought of the said E. F. certain goods, that is to say 
[state the kind of goods generally^ to be delivered by the said E, F 
to the defendant, and to be accepted by the defendant, at the price 

of £ , to be paid by the defendant to the said E, F, in cash 

upon the delivery of the said goods [or as the case may be, accordina 
to the terms of the contract^ ; and all conditions have been fulfilled, 
and all things have happened, and all times have elapsed necessary 
to entitle the said E. F. before he became bankrupt [or the plain- 
tiffs as assignees as aforesaid] to the performance of the said contract 
by the defendant ; yet the defendant has not accepted the said goods, 
or paid the said price thereof. 

A tike count for not paying for the goods sold by an acceptance : 
Groom v. IFest, 8 A. & E. 758. 


By the Assignee of Book-debts sold to him by the Assignees of a 
Bankrupt under the Bankruptcy Act, 1861, s. 13*7 (a). 

That the defendant, before and at the time when G, H. became 
bankrupt as hereinafter mentioned, was indebted to the said G. JJ. in 

£> lor money payable by the defendant to the said G. H. for 

goods sold and delivered by the said G. H. to the defendant [or as 
the case may be, stating the debts according to ihe facts^ ; and the said 
G. H,, after the passing of the Bankruptcy Act, 1861, committed an 
act of bankruptcy, and became and was a bankrupt within the 
meaning of the statutes then in force concerning bankrupts, and a 
petition for adjudication of bankruptcy against the said G. H, w as 
duly filed in the Court of Bankruptcy in London according to the 
said statutes, and such proceedings were thereupon had in the mat- 
ter of the said petition that the said G. E. w as duly adjudged bank- 
rupt, and J. K, was then duly appointed by the said Court to be, 
and became and was the otlicial assignee of the estate and effects of 
the said G. H. under his said bankruptcy, and L. M. and N. O, 
were afterwards duly chosen and appointed and became and were 
creditors’ assignees of the said estate and effects, and all things ne- 
cessary in that behalf having happened and been done, the said 

(a) By the Bankruptcy Act, 1861, s. 137, it is enacted that at any time 
after the expiration of twelve months from adjudication, or at any earlier 
period, with the approbation of the Court, the assignees may sell by auction 
or tender, or, witli the sanction of the Court, by private contract, all or any 
of the book-debts due or grow ing due to the bankrupt, and the books re- 
lating thereto, and the goodwill of his trade or business, and assign the 
same to the purchaser ; and such purcliaser shidl, by virtue of the assign- 
ment, have power to sue in his owm name for the debts assigned to him, as 
effectually, and witli the same privileges concerning proof of the requisites 
of bankruptcy and other matters, as the assignee himself. 

The corresponding enactment of the Bankrupt Law Consolidation Act, 
1^9, 8. 188, is repealed by tlie new Act. The terms of that section are 
slightly different, but a declaration may be framed upon it by making the 
necessary alterations in the above form. 

As to what are book-debts, see Shipley v. Marshall, 14 C. B. N. S. 566 : 
32 L. J. C. P. 258 j £x parte RobeHs, 33 L. J. B. 8. 
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debts beroinbefore mentioned became and were vested in the said 
assignees, or some or one of them, as assignees aforesaid ; and after- 
wards and at the expiration of twelve calendar months from the 
said adjudication [or, if at an earlier periody vidth the approbation 
of the said Court], the said J. K,^ L, M.y and N. Q. sold by auction 
[or by tender, or, with the sanction of the said Court, by private 
contract] tlie said debts, the same being book-debts due [or grow- 
ing due] to the said 6r. H.y and assigned the same to the plaintiff ; 
and the said debts are still due and unpaid, and all conditions have 
been performed, and all things have happened, and all times have 
elapsed, necessary to vest the said debts in the plaintiff, and to 
entitle him, as such assignee as aforesaid, to sue for and recover the 
same from the defendant. 

By a Trustee under the Arrangement Clauses in the Bankruptcy 
Act^ 1861, s. 197 : see antey p. 24. 

By the official assignee of an Insolvent Debtor under the Arrange^ 
ment Clauses in the Bankrupt Law Consolidation Act, 1849 ; see 
ante, p. 26. 


Count by the assignees under an Irish bankruptcy upon causes of 
action accrued to the bankrupt in Mnaland : Ferquson v. Spenser, 

1 M. & G. 987. 

Count by the trustee of a Scotch ha^ikrupt : Macfarlane v. Norris, 

2 B. k S. 783 ; 31 L. J. Q. B. 245. 

Count by the syndics of a French bankrupt: AUvon v. Furnival, 
1 C. M. & E. 277. 

Special counts on contracts made with the bankrupt, not executed 
before the bankruptcy, and adopted by the assignees: Grihson v. 
Car rut hers, 8 M. & \V, 321 ; Lawrence v. Knowles, 5 Bing. N. C. 
399 ; Twemlow v. Askey, 6 Dowl; 597. 

Counts by the assignees of a bankrupt or insolvent on hills and 
notes: see Bills of Fxchange,*' post, p. 103. 


Assignees of an Insolvent (or). 

Indebitatus Count by the Assignees of an Insolvent upon Causes of 
Action accrued to the Insolvent, and Accounts stated with the 
Assignees, 

{Commence with the form, ante, p. 25.) Money payable by the 
deiendant to the plaintifls, as assignees as aforesaid, for goods sold 
and delivered by the said F. F. before he was devested of his debts, 
estate, and effects under the said statutes, to the defendant, and for 
goods then bargained and sold by the said E. F> to the defendant, 
and for work then done and materials then provided by the said 
E. F. for the defendant at his request, and for money then lent by 
the said F. F, to the defendant, and for money then paid by the 
said E, F. for the defendant at his request, and for money then 
received by the defendant for the use of the said E, F., and for 

(a) As to these foims, see ante^ p. 25, n. (a). 

s 3 
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interest upon money then due from the defendant to the said jE. _ , 
and by him then forborne at interest to the defendant at his request, 
and for money found to be due from the defendant to the said 
J5. JFl on accounts then stated between them, and for money found 
to be due from the defendant to the plaintiifs, as assignees as afore- 
said, on accounts stated between the plaintiffs, as assignees as afore- 
said, and the defendant. 


Indebitatus Count upon Causes of Action accrued to the Assignees. 

(^Commence with the forni^ ante, p. 25.) Money payable by the 
defendant to the plaintiffs, as assignees as aforesaid, for goods sold 
and delivered by the plaintiffs, as assignees as aforesaid, to the de- 
fendant, and for goods bargained and sold by the plaintiffs, as 
assignees as aforesaid, to the defendant, and tor work done and 
materials provided by the plaintiffs, as assignees as aforesaid, for 
the defendant at his request, and for money received by the de- 
fendant for the use of the plaintiffs, as assignees as aforesaid, and 
for money found to be due from the defendant to the plaintiffs, as 
assignees as aforesaid, on accounts stated between the plaintiffs, as 
assignees as aforesaid, and the defendant (£?). 


Attachment of Debt. 


Declaration against Garnishee under the C. L. P. Act^ 1854; 17 A 

18 Virt. c. 125, s. 61. 

See form given ?n R. G. M. V. 1S51, Sched. 25, ante, p. 31; John- 
son V. Diamond. 11 Ex. 73 ; 24 L. J. Ex. 217 ; Jaurahle v. Parker^ 
6 H. & jN^. 431 ; 30 L. J. Ex. 237. As tv (he cfeci of attachment 
under the above Act., see post. CEap. V., “ Attachment of Debt.” 


Attorney (^>). 


Indebitatus Count for Work done as an Attorney. 

Money payable by the defendant to tlie plaintiff for the work, 
journe3^s, and attendances of the plaintiff, by him done, performed 
and bestowed as the altornc^^ and solicitor of and for the defendant, 

(a) The assignees cannot recover in respect of work and labour performed 
by the insolvent necessary for his nmintenance after tlie vesting order and 
before his discharge. (IVtliiams v. Chambers., 10 Q. B. \VS7.) As to rights 
of action of assignees under the Protection Aeli^, 5 & 6 Viet. c. 116, and 
7 & 8 Viet. c. 96, see Sager v. I)ufaur, 11 Q. B. 325. 

(jb) Tlie statutes relating to atforneys are the 6 dt 7 Viet. e. 73, and 23 A 
24 Viet. c. 127. irnder statutes an attorney not properly qualified 

cannot maintain an action for his fee.s. (See post, Oiap. V., Attorneys '*) An 
attorney being a sole plaintiff, and suing in person in his own right, ha 
the privilege of suing in his own Court, and (in personal actions), of laying 
and retaining the venue in Middlesex. (1 Chit. Pr. 12th ©d. 78 ; Grace v. 
Wilmer, 6 B. 982; 26 L. J. Q. B. 1.) An attorney being a sole de- 
fendant, and sued in his own right, must bo sued in the Court of which he 
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and otherwise for the defendant at his request, and for fees payable 
by the defendant to the plaintiff in respect thereof, and for materials 
and necessary thinp:8 by the plaintiff provided in and about the said 
work for the defendant at his request. 


Indebitatus Count for Work done by an Attorney as Agent for 

another Attorney. 

Money payable by the defendant to the plaintiff for the work, 
journeys, anil attendances of the plaintiff, by hirn as an attorney and 
solicitor and otherwise done, performed, and bestowed as a^^ent and 
otherwise for the defendant at his request, and for fees payable by 
the defendant to the plaintiff in respect thereof, and for materials 
and necessary things by the plaintiff provided in and about the said 
work for the defendant at his request. 


an attorney for a wrongful dismissal after a permanent re- 
tainer : JElderton v. Emmens^ 4 C. B. 479 ; 6 C. B. 160 ; 13 C. B. 
495. 


Against an Attorney for Negligence in conducting an Action at the 

Suit of the Plaintiff, 

That in consideration that the plaintiff retained the defendant, as 

and being an attorney of the Court of , to conduct an action in 

that Court at the suit of the plaintiff against G. H, for the recovery 
of monej*^ claimed to be due to the plaintiff from the said G, H,, 
for reward to the defendant, the defendant accepted such retainer, 
and promised the plaintiff to conduct the said action with due and 
proper care, skill, and diligence ; yet the defendant did not conduct 
the said action with due and proper care, skill, and diligence, where- 
by llie plaintiff was obliged to suffer himself to be nonsuited there- 
in, and lost the costs and expenses incurred by him in prosecuting 
the said action, and was obliged [or became liable] to pay the costs 
incurred by the said G. H. in defending the same, and the plaintiff 
has been delayed in recovering the said money, and is likely to lose 
the same. 

A like count for not instructing couyisel to appear at the trials 
whereby the plaintiff teas compelled to withdraw the record : Maw- 
kins v. Harwoodf 4 Ex. 503, 

A like count for negligently conducting a suit in Chancery : Frank- 
land V. Cole^ 2 C. & J. 590. 

A like count for neglect in recovering the amount of a hill delivered 
to him for the purpose of suing the parties liable : Lanqdon v, Wilson, 
7B.& C. 640 n. (5). 


Against an attorney for compromising an action contrary to the di- 
rections of the client : Fray v. Voules, 1 E. E. 839 ; 28jLi. J. Q, B. 


is an attorney, but has no privilege as to venue. (South Staffordshire Ry, 
Co, V. Smith, 5 Ex. 472 j Yeardley v. Roe, 3 T. R. 673.) If sued in any 
other court, ho may plead liis privilege in abatement (see Chap. V., 
“ Abatement,'') ; but in the County Court his privilege is taken away by 12 
& 13 Yict. c. 101, 8. 18. 
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232 ; and see Chown v. Parrott, 14 C. B. N. S. 74 ; 32 L. J. C. P. 1 97. 
\^An attorney retained in an actio7i has authority to compromise it 
unless expressly instructed to the contrary : Ib, ; Prestwick v. Poley, 
18 C. B. N. S. 806 ; 34 L. J. C. P. 189 ; and his authority to com- 
promise continues after judgment, if his retainer is continued: Putler 
V. Knight, L. P. 2 Ex. 109 1 36 L. J. Ex. 66.] 

Count for neglecting to enforce a judgment and accepting a smaller 
sum in satisfaction, contrary to the plaintiff's directions : JButlet* v. 
Knight : L. E. 2 Ex. 109 ; 36 L. J. Ex. 66. 


Against an Attorney for Negligence in defending an Action- 

That in consideration that the plaintiT retained the defendant, as 

and being^ an attorney of the Court of , to conduct the defence 

of the now plaintiff in an action depending in that Court at the suit 
of G. M. against the now plaintiff, for reward to the defendant, the 
defendant accei)ted such retainer, and promised the plainiifl'to con- 
duct the said defence with due and proper care, skill, and diligence ; 
yet the defendant did not conduct the said defence with due and 
proper care, skill, and diligence, whereby the said G. II. recovered 
in the said action a judgment against tlie now plaintiff for a large 
sum of money' as for the damages and costs of the said G. H. therein, 
and the plaintiff became liable to pay other costs and expenses. 

A like count where the action was taken as undefended : Uohy v. 
Built, 3 B. & Ad. 350. 

A like count where the judgmoit was suffered to go by default : 
Godrfroy v. Jay, 7 Bing. 413. 

Against an Attorney for Investing the Plaiiitiff s Money upon 

insufficient Security. 

That in consideration that the plaintiff retained the defendant, as 
and being an attorney and solicitor, for reward to the defendant, to 
invest certain money of the plaintiff, for the plaintifl* at interest 
upon good and sufficient security, the defendant promised the plain- 
tiff that he would invest the said money for the plaintiff at interest 
upon good and sufficient security ; yet the defendant invested the 
said money upon bad and insufficient security, whereby it became 
lost to the plaintiff. 

Idke counts : Whitehead v. Greeiham, 2 Bing. 464 ; Dartnall v. 
HoiCard, 4 B. & C. 345 ; Ilayne v. Rhodes, 8 Q. B. 342 ; Watts v. 
Porter, 3 E. A B. 743 ; 23 L. J. Q. B. 315. 

Against an attorney for not investing on mortgage money deposited 
tcith him for that purpose : JIat'man v. Johnson, 2 E. & A. 61. 

Against an attorney ftr not paying over money received under 
an execution : Bevins v. Huhne, 15 M. & W. 88 ; 3 1). & L. 309. 

Against an attoimey for negligence in preparing an instrument 

simple contract instead of under seal : Parker v. Rolls, 14 C. 
B. 691. 

Against an attorney for negligently allowing his client to execute 
a conveyance containing an improper covenant for title : Stannard 
V. Ullithorne, 10 Bing. 491. 

Against an attorney for disclosing a defect in his client's title: 
Tayhr v. BlacHow, 3 Bing. N. C. 235, 
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Against an attorney employed to effect a mortgage for not taking 
roper care in investigating the title: Brumhridge v. Massey ^ 28 
. J. Ex. 69 ; Wigens v. Coohe^ 6 C. B. N. S. 784. 

Against an attorney for not taking care of his client's papers : 
North-Western By. Co. v. Sharp, 10 Ex. 451. 


Auctioneer ( a ). 


Indebitatus Count for Work done as an Auctioneer and Appraiser. 

Money payable by the defendant to the plaintiff for the work, 
journeys, and attendances of the plaintiff, by him done, performed, 
and bestowed as an auctioneer ana appraiser, and otherwise for the 
defendant at his request, and for materials and necessary things 
by the plaintiff provided, in and about the said worjc for the de- 
fendant at his request. 


♦ 

Bj! an auctioneer against his employer on the implied indemnity 
against defect of title to the goods sold : Adamson v. Jarvis, 4 
Sing. 66. 


Count by an Auctioneer against a Purchaser of several distinct lots, 

on the Conditions of Sale. 

That at divers times and bv each of [six] separate contracts (b), 
the plaintiff bargained and sold to the defendant by auction, and 
the defendant bought from the plaintiff [six] different lots of goods 
at certain prices to be paid by tlie defendant to the plaintiff for the 
same respectively, and upon the terras that the defendant should 
pay down, in part payment of the price of each lot, a deposit at 

the rate of £ per cent., and that the respective lots should be 

absolutely cleared away at the defendant's expense within one day 
after the sale of each of the said lot.s respectively, and that the 
remainder of the purchavse -money should be paid on or before the 
delivery of each of the said lots respectively, and that if the de- 
fendant should leave the said lots respectively uncleared or by 
any neglect omit paying for the same, he should pay to the plaintin 

interest at the rate of £ per cent, by the year, on the amount 

of the price of such lots respectively from the days of sale respec- 
tively until paynjent of the said price, and all expenses attending 
the delay ; and all conditions were fulfilled and all things happenea 
and all times elapsed necessary to entitle the plaintiff to have 
the said terms observed and performed by the defendant in respect 
of each of the said contracts and to maintain this action for the 
breaches hereinafter alleged ; yet the defendant did not in pur- 
suance of any of the said contracts pay down any such deposit as 
aforesaid, or clear away any of the said lots respectively as afore- 
said within the time aforesaid or at any other time, or pay the said 


(a) As to the “ Sale of Land by Auction Act, 1867,” 30 & 31 Viet. o. 48, 
see post, ** Sale of Land.^* 

(b) At an auction the sale of each lot is a distinct contract. {Roots v. 
Lord Dormer, 4 B. & Ad. 77 ; and see Franklyn v. Lamond^ 4 C. B. 637.) 
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price for the same or any part thereof ; and although the plaintiff 
by reason of the premises, incurred expenses in keeping the said 
goods respectively for a long space of time, yet the defendant has 
not paid tne said expenses or such interest as aforesaid on the said 
price of the said lots or any of them. 


Count against an auctioneer for not selling without reserve accord- 
ing to the ^vertisement of the sale: see Warlow v. Harrison^ 1 E. & E. 
295, 309 ; 29 L. J. Q. B. 14 ; Mainprice v. Wesiley^ 6 B. & S. 420 ; 
34 L. J. Q. B. 229 ; and see 30 & 31 Viet. c. 48, s. 5. 


Count against the purchaser, on the conditions of sale at an auc- 
tion, for not clearing away the lots purchased : Green V. BaverstoeJe, 
14 C. B. N. S. 204 ; 32 L. J. C. P. 181. 

Counts on sales of land by auction : see post, “ Sale <f Land.* 


Average. See Insurance,** post. 


Awabd. See '^'Arbitration,** ante, p. 71. 


Bail Bond. 


By the Assignee of a Bail-bond against the Principal and the 

Bail (a). 

(^Commence with form, ante, p. 26.) For that the defendants by 


(at) By the 4 Anne, c. 16, s. 20, it is enacted, “ that if any person or per- 
sons shall be arrested by any writ, bill, or process, issuing out of any of 
her Majesty’s Courts of record at Westminster, at the suit of any common 
person, and the sheriff or other officer taketh bail from such ]>er8on against 
whom such writ, bill, or process is taken out, the sheriff or other officer, at 
the request and costs of the plaintiff in such action or suit, or his lawful 
attorney, shall assign to the plaintiff in such action llie bail-bond or other 
security taken from such bail, by indorsing the same and attesting it under 
his hand and seal in the presence of two or more CTedible witnesses, which 
may be done without any stamp ; provided tlie assignment so indorsed be 
duly stamped before any action be brought thereupon, and if the said bail- 
bond or assignment or other security taken for bail be forfeited, the plain- 
tiff in such action, after such assignment made, may bring an action and suit 
thereupon in his own name, and the Court where the action is brought may, 
by rule or rules of the same Court, give such relief to the plaintiff and de- 
fendant in the original action and to the bail upon the said bond or other 
security takeu from such bail, as is agreeable to justice and reason, that 
such rule or rules of the said Court shall have tlie nature and effect of a 
defeasance to such bail-bond or other security for bail.” 
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their bond dated the — ^ day of , a.d. , became bound to 

the Baid C. D., as and being such sheriff as aforesaid, in the sum of 
£ , to be paid to the said sheriff or his assigns, subject to a cer- 

tain condition thereunder written, whereby, after reciting as the 

fact was, that the said G. H. was, on the day of , a.d. 

, taken by the said sheriff in liis bailiwick, by virtue of the 

Queen's w rit of capias issued out of the Court of , bearing date 

at Westminster, the day of , a.d. , to the said sheriff 

directed and delivered, against the said G. H. in an action at the 
suit of the now plaintiff, and that a copy of the said writ, together 
w ith every memorandum and notice subscribed thereto and all in- 
dorsements thereon, w as on the execution thereof delivered to the 
said G. H. and that he was by the said writ required to cause 
special bail to be put in for him in the said Court to the said action, 
within eight days after execution thereof on him, inclusive of the 
day of such execution, the condition of the said bond was declared 
to be sucli that if the said G. H. should cause special bail to be put 
in for him to the said action in the said Court, as required by the 
said writ, then the said obligation should be void ; yet the said 
G. H. did not cause special bail to be put in for him to the said 
action in the said Court, as required by the said writ, but therein 
made default, whereby the said bond became forfeited ; and there- 
upon the said C. Z)., as such sheriff as aforesaid, at the request of 
the plaintiff, by an indorsement in writing on the said bond under 
the hand and seal of the said C. D. as such sheriff as aforesaid, duly 
assigned the said bond to the plaintiff, according to the statute in 
such case made and provided {a). 

Like counts : Sharpe v, Ahhey. 5 Bing. 193 ; Grottick v. Phillips^ 
9 Bing. 721 ; Lewis v. Farkes, 3 M. & W. 133. 


As to declaring upon Bonds, see “ Londs,"’ post, p. 114. The decla- 
ration in an action upon tlie buU-boiid at the suit of the slicriff, may be in 
the form of that upon a common inouey-bond, without setting out the con- 
dition. (Soe post, p. 116.) In an action on the bail-bond at the suit of the 
assignee, it is necessary to set out the condition in the declaration, in order 
to show that the bond is forfeited and that the plaintiff is entitled to sue 
as assignee under the statute. Jt is sufficient to state generally in the de- 
claration tlmt the sheriff as.^igned the bond to the plaintiff according to 
the form of the statute, w’ithoul adding that the assignment was under the 
hand and seal of the sheriff and executed in the presence of witnesses. 
(2 Wins. Saund, 61 b ; Lewis v. Parkes, 3 M. & W. 133.) 

The action by the assignee of the bail-bond must be brought in the 
same Court as the original action. {Wilson v. Hartly, 7 Bowl. 461, 462.) 
By r. 83, II. T. 1853, ‘‘An action may be brought upon a bail-bond by the 
slieriff himself in any Court.*’ 

By r, 85, H. T. 1853, “Proceedings on the bad-bond may be stayed on 
payment of costs in one action, unless sufficient reason be shown for pro- 
ct'eding in more.” (See Key v. Hill, 2 B. & Aid. 598 ; Johnson v. Jfoc- 
donald, 2 Bowl. 44 ; Jallicks v. Costar, 28 L. J. Ex. 209.) 

The sheriff is liable to an action for refusing to assign the bail-bond at 
the request of the plaintiff. {Stamper v. Milboumey7 T. R. 122 3 Mendez 
v. Bridges^ 5 Taunt. 325.) 

(a) In declaring ujioii the penalty of a bond it is sufficient for the plain- 
tiff to state the debt under the bond, without alleging a breach by non- 
payment. {Ashbee v. Pidducky 1 M. & W. 564.) 
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Bail, Recognizance of. 


On a Hecoffnizance of Bail in the Queens Bench or Exchequer (a). 

[Venue, Middlesex.) That the defendants heretofore, on the 

day of , A.D. , came into the Court of , at Westminster, 

in their proper persons, and became pledj:je and bail for J. JT., that 
if he should happen to be convicted at the suit of the plaintiff in a 
certain action then dependin^r in the said Court at the suit of the 
plaintiff against the said J. K., then the defendants consented that 
all such moneys as should be adjudged to the plaintiff in that behalf 
should be made of their and each of their lands and chattels, and 
levied to the use of the plaintiff, if it should ha])peii that the said 
J. JT. should not pay the said moneys or render himself to the 
Queen’s prison on that occasion, ns by the record of the said recog- 
nizance remaining in the said Court fully appears ; and although the 
plaintiff afterwards, by the judgment of the said Court, recovered in 

the said action against the said J. K. £ for his damages and 

costs of suit in that behalf, whereof the said J. K. was convicted, yet 
the said «f. K. has not paid to the plaintiff the said moneys, nor ren- 
dered Idmself to the Queen’s prison aforesaid on that occasion ac- 
cording to the said recognizance ; and as well the said recognizance 
as the said judgment still remain in force, and the plaintiff has not 
obtained any execution or satisfaction of the said judgment, and the 
said moneys still remain due and unpaid to the plaintiff. 


Bailments 


Indebitatus Count hij a Tt arehouseman for Tceeping and taking care 

of Goods (c). 

Money payable by the defendant to the plaintiff for work done 
by the plaintiff in keeping and taking care of goods for the defen- 
dant at his recjuest, and tor warehouse-rooin for the said goods by 
the plaintiff found and provided for the defendant at his request. 


[а) The recognizance of bail being matter of record, and entered in the 
Court in which the original action is pending, the veTuie must be laid in 
Middlesex, where the record is. (1 Chit. PI. 7th ed. 281.) If the proceed- 
ing were by scire facias, the venue might now be laid in any county. (C. L. 
P. Act, 1852, 68. 131, 132.) A recognizance is not a record until enrolled. 
[Glynn v. Thorpe, 1 B. & Aid. 153.) 

See the forms of recognizances of bail in tlie Queen’s Benclj, Exchequer, 
and Common Pleas, and of the entries: Chitty’s Forms, 30th ed. 425, 448! 
The declaration on a recognizance of bail in the Common Pleas may be 

iratned by adapting the above declaration to the form of recognizance used 
m that Court. 

^ to the law and practice in this action, see Chit. Pr. 12tli edit. 889. 

(б) For the law of bailments see the notes to Coggs v. Bernard, 1 Smith’s 
Jj. C. 6th ed. 177. ^ 

(c) When a chattel is detained under a claim of lien against the owner, 
and charges are incurred in keeping and taking care of it, no' claim can bo 
made gainst the owner in respect of such charges. [Somes v. British JSm* 
ptre Shipping Co., 8 H. L. C. 338 ; 30 L. J. Q. B. 229.) 
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Indebitatus Count by a Wharfinger fur Wharfage and Warehouse- 

room. 

Money payable by the defendant to the plaintiff for the wharfage 
and warehouse-room of goods landed, stowed, and kept by the 
plaintiff, in and upon a wharf, warehouse, and premises of the 
plaintiff, for the deiendant, at his request. 


Against a Bailee for not re-delivering Goods bailed. 

That in consideration that the plaintiff delivered to the defendant 
certain goods to be safely kept and taken care of by the defendant, 
and to be re-delivered by the defendant to the plaintiff on request, 
for reward to the defendant, the defendant promised the plaintiff to 
safely keep and take care of the said goods, and to re- deliver the 
same to the plaintiff on request ; and afterwards _the plaintiff re- 
quested the defendant to re-deliver to him the said goods, and a 
reasonable time for the re-delivery thereof elapsed after such re- 
quest, yet the defendant did not re-deliver the said goods to the 
plaintiff, whereby [the plaintiff was prevented from letting the said 
goods to hire to G. H., and] the same arc lost to the plaintiff. 

like counts : Moss v. Smith, 1 M. & G. 228 ; Crossfield v. Such, 
8 Kx. 159 ; Corbett v. Backington, 6 B. & C. 268 ; Ban Toll v. South- 
Eastern By. Co., 12 C. B. N. S. 75 ; 31 L. J. C. P. 241. 


Count on a bailment of a shlj) for not re-delivering it according to 
the contract : European and Austt'alian Boyal Mail Co. v. Royal 
Mail Steam Packet Co., 30 L. J. C. P. 247. 

Count for not returtiing half of a bank note delivered in inchoate 
payment of a debt which was never completed : Smith v. Mundy, 29 
L.'J. Q. i. 172. 

Against a bailee for not re-delivering goods pledged with him as 
security for advances of money: Stanton v. Collier, 3 E. & B. 274. 

Against a bailee on a joint bailment by several persons of goods 
not to be re-delivered e.fcept on a joint request of all. for delivering 
them up without a joint order: Brandon v. Scott, 7 £. <fe B. 234; 26 
L. J. Q. B. 163. \_In which case it was held that (xs one of the plaintiffs 
had huluced the bailee to deliver to his separate request, the joint 
qylamiiffs could not recover. See an action on a similar contract 
framed in detinue : Poster v. Crabb. 12 C. B. 136 ; Atwood v. Er- 
nest, 13 C. B, 881. 

^ Against a Bailee for not safely keeping Goods hailed. 

That in consideration that ^le plaintiff would deliver to the de- 
fendant certain goods, to be safely Kept and taken care of by the de- 
fendant for the plaintiff, and to be re-delivered by the defendant to 
the plaintiff on request, for rew^ard to the defendant, the defendant 
promised the plaintiff to safely keep and take care of the said goods 
while the same should be in the defendant’s care and keeping as 
aforesaid, and to re-deliver the same to the plaintiff on request ; and 
the plaintiff delivered the said goods to the defendant, and the de- 
fendant received and had the same in his care and keeping for the 
purpose and on the terms aforesaid ; yet the defendant did not safel}'^ 
keep and take care of the said goods while they were in his care 
and keeping as aforesaid, whereby they were spoiled, broken, and 
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A like count charging a second breach in refiisingto re^deliver the 
oods : Moss V. Smitht 1 M. & G. 228 ; Corbett v. PackingtoUt 6 
h k C. 2G8. 


Against a bailee for losing goods : Cairns v. MohinSy 8 M, k W. 
258 ; Corbett v. PackingtoHy 6 B. & C. 268. 


Against a Livery Stable Keeper for not taking care of a Horse. 

That in consideration that the plaintiff would deliver to the de- 
fendant, as and being a livery stable keeper, a horse of the plaintiff, 
to be kept in a separate stall in the defendant’s stable and to be 
taken due care of by the defendant, as sueh livery stable keeper as 
aforesaid, for reward to the defendant, the defendant promised the 
plaintiff to keep the said horse in a separate stall in the defendant’s 
stable, and to take due care of the same as aforesaid ; and the plain- 
tiff delivered the said horse to the defendant, and the defendant 
received and had the same for the purpose and on the terms afore- 
saiJ ; yet the defendant did not keep the said horse in a separate 
stall in the defendant’s stable, nor did he take due care of the same 
as aforesaid ; whereby the said horse w’as kicked and wounded by 
other horses, and became of no use to the ]>laintiff. 

A like count: Legge v. Tucker^ 1 II. & X. 5tX). 

Count against an agister of cattle for negligently losing them : 
see ante, p. 68 j Corbett v. Packingtoii, 6 B. k C. 268. 


Against a veterinary surgeon or farrier for negligent treatment of 
a horse delivered to hun for medical treatment : see post, “ KarHer.** 


On a bailment of foreign mining shares by xvaij of loan for not re- 
delivering them : Owen v, Ito iif/il 11 U. B. 327.* 

A like count on a bailment of railway shares: Deacon v. Gridley, 
15 C. B. 295. ^ 


See other counts on bailments, Hire,*' post; and sec counts 
framed in tort, '' Bailment sf post. Chap. III. 


Bankers. 


Indebitatus Count by Bankers for Commission, etc. 

Money payable by the defendant to the plaintiffs for work done 
and materials provided by the plaintiffs as bankers and otherwise 
for the defendant at his request, and for commission and rew ard due 
from the defendant to the plaintiffs in respect thereof, and for money 
1 ^^ plaintifi’s to tne defendant, and for money paid by the 

plaintiffs for the defendant at his request, and for interest upon 
money due from the defendant to the plaintiffs and forborne at in- 
terest by the plaintiffs to the defendant at his request, and for money 
found to be due from the defendant tp the plaintiffs on accounts 
stated betweeivthem. 
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Count hy a joint-stock hanking company^ registered under the Joint- 
Stock Banking Companies Act^ 1857, 20 & 21 Viet, c. 49, on a con- 
tract made hrfore registration : Liverpool Borough Bank ▼. Eccles, 
4 H. & Ni 139. 

Counts hy and against the public officer of a hanking company, 
under 7 Geo. TV. c. 46, s, 4 : ante, pp. 27, 28. 


Against a Banker for not paying a Customer s Check (a). 

That the defendant wag a banker, and carried on the business of 

a banker at a banking-house in ; and thereupon the plaintiff 

retained and eniployed the defendant as his banker, and the defen- 
dant accepted the ^a^d retainer and employment, upon the terms 
(amongst other tilings) that the defendant would from time to time, 
out of any moneys of the plaintiff in his hands applicable to that 
purpose, pay on presentment any cheek which might be drawn by 
the plaintiff upon the defendant, and duly presented at the said 
banking-house of the defendant for payment by any person lawfully 
entitled to receive the amount of such check, not exceeding the 
amount of the moneys of the plaintiff in the bands of the defendant 
applicable to the ])ayinent thereof at the time of the presentment 
thereof; and afterwards the ]>laintiff drew a check directed to the 
defendant, and thereby required the defendant to pay to G. H. 

or bearer £ , and delivered the said check to the said G. H. 

[in payment of a debt due to the said G. II. from the plaintiff], 
and the said G. II., being the lawful holder of the said check 
and entitled to receive the amount thereof, duly presented the said 
check at the said banking-house of the defendant for payment, and 

(a) The relation between a banker and hb customer who pays money into 
the bank is the ordinary relation of debtor and creditor, with a superadded 
obligation arising out of the custom of bankers to honour the customer's 
checks. (See Poli v. CUgg, 16 M. & W. 321, 328; Hill v. Foley, 2 H. L. 
C. 28 ; Kx parie 36 L. J. C. 151.) Where the usual dealing of a 

banker was to credit a customer in bis book against bills, etc. jiaid in, and 
to honour the checks of the customer, he was held liable for refusing to pay 
a check without having given notice that he discontinued such dealing. 
(Cumming v. Shand, 5 11. & 95 ; 29 L. J. Ex. 129.) 

A banker refusing to pay a cinstomer s check, having assets in his hands 
applicable to that purpose, is liable to pay, at least, nominal damages {Mar- 
zetti V. Williams, 1 B. tV: Ad. 115) ; and the jury may give substantial da- 
mages without proof of actual loss. {Jlolinv. Steward, 14 C. B. 595.) 

A banker paying a forged or nlfertMi check cannot charge the customer 
with tlie amount. {Hall v Fuller, 5 B. & C. 750.) A banker having paid 
a check in ignorance that he then had no assets of the customer, cannot 
recover back the anioiint from the pavee. {Chambers v. Miller, 13 C. B. N. 
S. 125 ; 32 L. J. 0. P. 30.) 

With respect to tlie I iiibility of bankers in paying checks drawn pay- 
able to order, it is enacted by i6 & 17 Viet. c. 59, s. 19, that any draft or 
order drawn upon a banker for a sum of money payable to order on demand 
which shall, when presented for payment, purport to be indorsed by the 
person to whom the same shall be drawn payable, shall be a sufiUcient au- 
thority to such banker to pay the amount of such draft or order to the 
bearer tlieroof ; and it shall not be incumbent on such banker to prove that 
such indorsement or any subsequeut indorsement was made by or under 
the sanct ion or authority of the person to whom the said draft or order was 
or is made payable either by the drawer or any indorser thereof. 
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all conditions were fulfilled and all things happened wid all times 
elapsed necessary to entitle the plaintiff to have the said check 
by the defendant when so presented as aforesaid ; yet the defendant 
did not pay the said check when so presented as aforesaid ; wlierel)y 
the plaintfff was injured in his credit and reputation [and the said 
O. JS, refused to deal with the plaintiff, and deliver goods to the 
plaintiff on credit as he otherwise would have done]. 

Like counts: Whitaker v. Bank of JEngland, 1 C. M. & H. 74.4; 
Ufarzetti v. Williams^ 1 B. & Ad. 415 ; Rohn v. Steivard^ 14 C. B. 
695 ; Cumming v. Shandy 5 H. & N. 95 ; 29 L. J. Ex. 129. 

f Against a hanker fur not presenting within a reasonable time a 
1 check on a third party paid in by a customer : Hare v. Henty, 10 C. 
jB. N. S. 65 ; 30 L. 1). C. P. 302; and see post, p. 107 «. (b). 

Against a hanker for not complging with instructions as to tho 
disposal of money deposited with him : Clerk v, Laurie t 1 H. & 
432, 

Against bankers for negligence in paging a crossed check : Bel- 
lamg v. Marjorihanks, 7 Ex. 389 (a). 

Counts on bankers' checks, post^ “ Bills," etc,, p. 107. 


Unkbupts. See Assignees f ante, p. 76. 


Babkisteb 


Bills of ExcnANOE, Bankers’ Checks, Promissorv Notes ( r ). 

(a) The statute 21 & 22 Viet. r. 79, which iimkesthe crossing a material 
part of the cheek, and provides that a banker sliall not pay a crossed clieek 
otherwise than to the banker named, op to a banker, further provides by 
s. 4, that any banker paying a <*heck which d(K‘s not, at the time when it 
is presented for payment, plainly appear to he or to have been crossed, or 
to have been obliterated, uddcfl to, or altered, shall not be responsibbs or 
incur any liability, by reason of his having ]niid the wimc to a jwrHon other 
than a linker or the banker named, unless sucii banker shall liave acted 
maid fde, or been guihy of n(*glige!ir<; in so paying such check. And see 
farther as to cros?*ed checks, p. 108. 

(b) A barrister cannot bring an action for tbe recovery of fees for profeS' 
sioual services ; nor u}K»n a contract the consideration of wdiich is profes* 
sioual sendees, as an account stated in rcsjicct of professional remunera- 
tion. {Kennedy v. Broun, 13 C. B. N. S. 077 ; 32 Ij. J. C. P. 137.) But 
where a barrister IukI been employed as nduming-officcr on an election of 
guardians for a union, under an express contract for remuneration at so 
much per day, he was held entitled to recover. {Kgan r. Guardians of 
Kensington Union, 3 Q. B. 935 ii. {a). 

(c) The holder of a bill of cxcliange or promissory note may bring an 
action upon it in4Vie ordinary way, or in certain cases lias the option to 
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proceed under the Summary Procedure on Bills of Exchange Act, 1855, 
18 A 19 Viet. c. 67. That Act provides, by s. 1, that all actions upon 
bills of exchange or promissory notes commenced within six months after 
the same shall have become due and payable, may be by writ of summons 
in the special form, contained in Schedule A. to that Act annexed, and 
indorseef as therein mentioned ; and it shall be lawful for the plaintiff, 
on filing an affidavit of personal service of such writ within the jurisdic- 
tion of the Court, or an order for leave to proceed, as provided by 
the Common Law Procedure Act, 1852, and a copy of the writ of sum- 
mons and the indorsements thereon, in case the defendant shall not have 
obtained leave to appear, and have appeared to such writ according to the 
exigency tliereof, at once to sign final judgment in the form contained in 
Schedule B. to the Act annexed (on which judgment no proceeding in error 
shall lie), for any sum not exceeding the sum indorsed on the writ, together 
with interest, at the rate specified (if any), to the date of judgment, and a 
sum for costs. 

By s. 2, a judge of any of the Courts sliall, upon application within the 
period of twelve days from such service, give leave to appear to such writ, 
and to defend the action, on the defendant paying into Court the sum 
indorsed on the writ, or upon affidavits satisfactory to the judge, which 
disclose a legal or equitable defence, or such facts as would make it incum- 
bent on the holder to prove consideration, or such other facts as the judge 
may deem sufficient to support the application, and on such terms as to 
security or otherwise as to the judge may seem fit. 

By 8. 3, after judgment, the Court or a judge may, under special circum- 
stances, set aside tlie judgment, and, if necessary, stay or set aside execution, 
and may give leave to appear to the writ, and to defend the action, if it 
shall appear to be reasonable to the Court or judge so to do, and on such 
terms as to the Court or judge may seem just. 

By 8. 6, the holder of any bill of exehange or promissory note may, if he 
think fit, issue one writ of summons, according to this Act, against all or 
any number of tlie parties to such bill or note, and such writ of summons 
shall be the eoininencenKMit of an action or actions against the parties there- 
in named respectively, anil all subsequent proceedings against such respec- 
tive parties shall be in like manner, so far as may be, as if separate writs of 
summons had been issued. 

Bye. 7, the provisions of the Common Law Procedure Act, 1852, and 
the Common Law Procedure Act, 1851, and all rules made under or by 
virtue of either of tlic said Acts, shall, so far as tlie same are or may be 
made applicable, extend and apply to all proceedings to be had or taken 
under this Act. (See Knitjht v. Pocock, 17 C. B. 177 ; Ltigh v. BaJeer^ 
2 C. B. N. S. 367.) 

A writ issued under this Act more than six months after the bill or note 
became due, though irregular, is not void, and the irregularity may be waived 
by the defendant (Maffht/ v. Murrelhy 5 II. A X. S13 ; 29 L. J. Ex, 377) ; 
or it may be amended bv tlie Court or a judge. (Leigh v. Ba1cei\ 2 C. B* 
N. 8. 367.) 

Checks, although not expressly mentioned, are held to be within the pro- 
visions of the Act. (Pgre v. Waller^ 5 II. & N. 460 ; 29 L. J. Ex. 246.) 

If the writ includes sevenvl parties separately liable on the bill, as the 
drawer and acceptor, and both obtain leave to appear, the plaintiff must 
declare separately against each, as if there had been several writs ; if one 
only appears, the declaration must be against him only. If the parties are 
jointly liable as joint drawers or Joint acceptors and all appear, they must 
be declared against jointly ; but if one does not appear, as the statute, s. 6, 
provides that the C. L. P. Acts, 1852, 1854, shall extend and apply to pro- 
ceedings under it, the plaintiff may sign judgment against the defendant who 
has not appeared, and issue execution thereon, abandoning his action^againet 
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I. Inland Bills of Exchange. 


Drawer against Acceptor on a Dill payable to Drawer. (C. X. D, 

Act, 1862. Sch. B, 17.) 

That the plaintiff, on the day of , a.d. — , by his bill 

of exchange, now orerdue (a), directed to the defendant, required the 

defendant to pay to the plaintiff £ mouths after date (b) ; 

and the defendant accepted the said bill, but did not pay the same (c). 

the other defendants, or he may declare against the other defendants, sug- 
gesting the judgment, and charging the contract as a joint contract as in 
the form, ante, p. 16. 

By the R. G. H. T. 1858, it is ordered that where a defendant obtains 
leave to appear according to the said Act, and enters an appearance to the 
suit, the plaintiff may include in his declaration, together with a count on 
the bill of exchange or promi-ssory note (as tlic case may bo), a count upon 
the consideration, if any, between the plaintiff and defendant for the bill of 
exchange or promissory note, and deliver a particular of demand accord- 
ingly. The insertion of any other counts in the doclartition than those 
above allowed would be an irregularity, which the defendant might object 
to before pleading. 

A defendant who has obtained leave to appear is not restricted in his 
defence to the grounds taken in the affidavit. {Sant v. Jones, 1 £. A K. 59 ; 
28 L. JT. Q. B. 37.) 

By orders in Council of 30th Jan. 1856, and 27th July, 1863, the pro- 
visions of the Summary Procedure on Bills of Exchange Act, 1855, were 
extended to the County Courts, except where tlie jilaintiff claims less than 
£10. (See the Orders in Pollock’s * Practice of the County Courts,* 5th ed. 
App. 169, 1 70.) 

{a) This is held to be part of the descri]>tion of the instrament declared 
upon. So that if it was not overdue the plaintiff would be defeated by a 
traverse that the di'fcndant accepted the bill. (Hinton v. Duff, 11 C. B. 
N. S. 724 ; 31 L. J. C. P. 199.) 

(5) Or “ sight.” As tlie fact of the acceptor having had sight of the bill 
(which means legal sight) is involved in the allegation of acceptance, this 
form requires no other modifii’ation to make it applicable in the case of a 
bill payable after sight. Legal si^ht is proved by acceptance or by protest 
for non-acceptance. (Camphett v. French, 6 T. R. 212.) 

(c) Before the C. L. P. Act, 1852, when the form of action was stated 
in the writ, and shown by the peculiar fnime of the declaration, and when 
different forms of action could not he joined, it was important to obsen e, 
that if the action was between immediate parties to a hill, who are the 
drawer and acceptor, the payee and drawer, each indorsee* and his imme- 
diate indorser, it might be cither in debt or in assumpsit ; but if it was 
between remote parties, that is to say, any others than those above men- 
tioned, it could be in assumpsit only. The same rule affected tmtions on 
notes, where the immediate parties are the payee and maker, and each in- 
dorsee and his immediate indorser, all others being remote parties. These 
distinctions have lost much of their importance so far as regards decla- 
rations. 

In actions between immediate parties it is often advisable to add a count 
on the consideration for the bill; and in actions between any parties a 
count upon accounts stated : the bill itself is evidence of an account stated 
between immediate parties to it. {Farty v. Bomman, 1 B. A Ad. 892 ; and 
see ante, “ Accounts stated,'* p. 52.) 

Interest is cla^iable on bills of exchange and promissory notes by the 
custom of merchants from all the parties liable, although not expressed on 
the face of the bill or note. {Windle v. Andrews, 2 B. A Aid, 696.) It is 
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The JEjepenses of Noting , etc., may he laid as Sjoecial Damage hy 

adding as follows (a ) : — ^ 

And by reason thereof the plaintiff incurred expenses in and 
about the presenting and noting of the said bill, ana incidental to 
the dishonour thereof. 

Drawer against Acceptor on a Bill payable to a third party. 

That the plaintiff, on the day of , a.d. , by his bill 

of exchange, now overdue, directed to the defendant, required the 

defendant to p^ to G, H. or order £ months after date ; 

and the plaintiu delivered the said bill to the said G, H,, and the 
defendant accepted the said bill, but did not pa}^ the same, where- 
upon the same was returned to the plaintiff. 

Drawer against Acceptor on a Bill accepted payable at a particnlar 

place (i). 

That the plaintiff, on the day of , a.d. , by his bill 

recoverable as damages, and need not be charged in the declaration. The 
rate of interest allowed on inland bills and notes is £5 per cent., unless 
another rate is mentioned in the bill or note. (Keene v. Keene, 3 C. B, N. S. 
144; 27 L. J. C. P, 88.) On foreign bills intei*est is recoverable at the 
rate of interest at the place where the bill was draw n, accepted, or indorsed, 
as the case may be, according to the liability of the party sued. {Allen v. 
Kemble, 6 Moore, P. C. 314 ; Gibbs v. Fremont, 9 Ex. 25.) 

If persons have heeonic parties to a bill of exchange in the name of a 
firm, it may be alleged tliat “ the plaintiffs [or the defendants or certain 
persons, as the case may he'] by the name or style of A. and Co., drew [or 
accepted or indorsed, as the case may he], etc.” (See Kirk v. Blurton, 9 M. 
& W. 281 ; hall v. Gordon, 9 M. & W. 345 ; Tipar\. Gordon, 9 M. & W. 
347 ; Smith v. Ball, 9 Q. B. 361.) ^Vhere any of the parties are designated 
in the bill by tlie initial letter, or some contraction of the Christian name, 
it is sufficient in the declaration to follow the designation so used. (See 

3 & 4 Will. TV. c. 42, s. 12, ante, p. 4.) In such case it was formerly ne- 
cessary also to state in the declaration that the party was so designated in 
the bill, in order to bring the case within tlic statute, otherwise the decla- 
ration was oj>en to a special demurrer {Miller v. Hay, 3 Ex. 14; Lomax 
V. Landells, 6 C. B. 577) i this mode of objecting being abolished by the 
C. L. P. Act, 1852, such statement is no longer necessary. 

It is sometimes doubtful whether a document is a bill of exchange or a 
promissory note {Shuflletvorlh v. Stephens, 1 Cain]>. -107 ; Allan v. Mawson, 

4 Camp. il5 ; Miller r. Thompson, 3 M. A G. 576; Fielder x. Atarshall, 

9 C. B. N. S. 606), in cases it may be found convenient to set 

out the document in the declaration rerlaiim, with averments of identity 
of the persons mentioned in it and tlie parties to the suit ; so when tliere 
is any doubt as to the names or the character in which the parties are 
liable. (See a count in this form ; Price v. Taylor, 5 H. & N. 540 ; 29 E. 
J. Ex. 331.) 

{a) An inland bill is not commonly noted or protested. It is necessary 
that this should be done in those cases only where any of the parties are to 
be sued abroad. The expenses are n ot recoverable, unless charged as special 
damage. {Rogers v. Bunt, lTrSx."S?T; Tiendi^k t*. Loni^, 2 C. & J. 407.) 
Under the Summary Procedure on Bills of Exchange Act, 1855, s. 5, the ex- 
penses of noting may be recovered in the same way as the amount of the bill. 

(6) A bill accepted payable at a banker’s or other place was, at common 
law, a qualified acceptance, and required a presentment according to the 



96 


CounU in Actions on Contracts, 


of exchange, now overdue, directed to the defendant, required the 

defendant to pay to the plaintiff or order £ months after 

date ; and the defendant accepted the said bill, payable at Messieurs 
Q, and JET., bankers, London, and not otherwise or elsewhere, and 
the said' bill was duly presented for payment at Messieurs O, and jBT., 
bankers, London, aforesaid, and was dishonoured. 


JDrawer against Acceptor on a JBill accepted payable on a con* 

tingency. 

That the plaintiff, on the day of . a.i). , by his bill 

of exchange, now overdue, directed to the defendant, required the 

defendant to pay to the plaintiff £ months after date ; and 

the defendant accepted tlie said bill, payable on the death of (r. LT., 
and before action the said G. H died ; yet the defendant did not 
pay the said bill. \_A conditional accejdance caymoi he declared upon 
as an absolute one^ although the condition has been fulfilled, (Lang* 
ston V. Corney, 4 Camp. 1/6.)] 

Count on an acceptance payable on giving up bills of lading of 
goods by a certain skip : Smith x. Yertue^ 9 C. B. N. S. 214; 30 L. 
J. C. P. 56. 


Payee against Acceptor, 

That G, JET., on the day of , a.d. , by his bill of ex- 

change, now overdue, directed to the defendant, required the de- 


tenor of the acceptance. But the 1 & 2 Geo. IV. c. 78, after reciting “ that 
according to law, where a bill is accepted, payable at a banker’s, the accept- 
ance is not a general but a qualified acceptiuice,” enacts “ that if any]3er80n 
shall accept a bill, payable at tlie house of a banker or oilier place, without 
further expression in his acceptance, such acceptance sliall be deemed and 
taken to le to all intents and purposes a general acceptance; but if the 
acceptor shall, in his ac(;cptance, express that he accepts the bill, payable at 
a banker's house or other place only and not otherwise or elsewherCy such 
acceptance shall be deemed and taken to be to all intents and purposes a 
qualified acceptance of such bill ; and the acceptor shall not be liable to pay 
such bill, except in default of payment when such payment shall have been 
first duly demanded at such banker’s house or other place." 

Since the above statute, a bill accepted payable at a banker’s or other 
place, without further restriction in the accejitance, is a general acceptance 
as against the acceptor, and may be declared u])on accordingly. (Blake v, 
Beaumont, 4 M. & G. 7 ; Halstead t. Skelton, 5 Q. B. 86.) A bill so ac- 
cepted, however, may also be vjdidly presented at the place specified (Ih.i 
Wilmot V. Williams, 7 M. & G. 1017 ; Walter v. Cuhtey, 2 C. A M. 151 ; 
Shelton v. Braithwaile, 8 M. A W. 252) ; but if not so presented, the assets 
of the acceptor remain there at his own risk. (Turner v. Hayden, 4 B. A 0. 
1.) The efiect of the statute is restricted to the acceptor : as against all 
other parties to the bill the qualifications of the acceptance remain tlie 
same as at common law ; and the bill must be duly presented according to 
the qualifications of the acceptance in order to charge the drawer (see Gibb 
V. Mather, 8 Bing. 214, 220), or the indorser. {Saul v. Jones, 1 E. A £. 
59 ; 28 L. J. Q. li. 37.) The statute applies equally to bills in which the 
drawer, in making the bill, has, in the body of it, required payment to be 
made at a particular; place ; the acceptance is general as against the acceptor, 
unless it contains the negative expressions required by the statute, ifielhy 
V. Eden^ 3 Bing. 611 *, Fayle v. Bird, 6 B. A C. 681.) 
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fendant to pay to the plaintiff £ months after date ; and 

the defendant accepted the said bill/bnt did not pay the same (a). 
[Forms hy payee against acceptor on hills payable after sight, or 
accepted paymle at a particular place, or eorUingentlp upon a par- 
' ticuCar event, may he readily framed from the above in conjunction 
vjith the preceding forms ^ 


Indorsee against Acceptor. 

That G. JT., on the — day of , a.d. , by his bill of ex- 

change, now overdue, directed to the defendant, required the de- 
fendant to pay to the said G. H. or order £ months after 

date ; and the defendant accepted the said bill, and the said G. BL. 
indorsed the same [to K. L., who indorsed the same to M. N., who 
indorsed the same] to the plaintiff ; but the defendant did not pay 
the same {h). 


Bayee against Drawer, for default of Acceptance. (C. X. P. Act, 

1852, sAed. B. IS (cf.) 

That the defendant, on the day of , a.d. , by his 


(а) Thifl form omits all mention of the delivery of the bill to the plaintiff 
or of his title to sue. This mode of pleading, however, is authorized by the 
C. L. P. Act, 1852, Sched. B. 18, and is m accordance with the case of 
Churchill y. Gardner, 7 T. R. 696. 

(б) The statement of the indorsement includes the delivery for the pur- 
pose of transfer (^Brind v. Hampshire, 1 M. A W. 371), and imports the 
transfer of the property in and the right of action on the bill {Marston v. 
Allen, 8 M. & W. 494 j Law v. Parnell, 7 C. B. N. S. 282 ; 29 L. J. C. P. 
17 ; Keene, v. Beard, 8 G. B. N. S. 372, 381 ; 29 L. J. C. P. 287, 290) j but 
a statement of delivery merely would not include indorsement, and would 
render the count bad on general demurrer. (Cunliffe v. Whitehead, 3 Bing. 
X. C. 828.) The allegation of indorsement is sufficiently proved by a 
transfer of the property in the bill, although no right of action be given 
against the indorser by the transfer. (Smith v. Johnson, 3 H. & N. 222 ; 27 
L. J. Ex. 363.) The delivery of a bill payable to his own order by the 
drawer to the plaintiff, without indorsement, though with the intention of 
transferring the property in the bill, was held to give no authority to the 
plaintiff to indorse the drawer’s name, and no right of action agamst the 
acceptor. (Harrop v. Fisher, 10 C. B. N. S. 196 ; 30 L. J. C. P. 283). A 
conditional indorsement transfers the bill subject to the condition, (Bohert- 
son V. Kensington, 4 Taunt. 30.) 

Wlien a bill has been indorsed in blank its negotiability cannot after- 
wards be restricted by a special indorsement, except as against the special 
indorser himself. {Smithy. Clarke, 1 Peake, N. P. C. 295 ; Walker v. 3/ac- 
donald, 2 Ex. 527.) Hence the plaintiff mny declare as the immediate in- 
dorsee of the first or any intermediate indorser. The indorsements not 
stated must be struck out at the trial, and the remedy against those indor- 
sers is lost. See as to the striking out of indorsements, Bartlett y. Benson, 
14 M. & W. 733 ; 3 D. & L. 274 ; Byles on Bills, 9tli ed. 149. Indorsements 
stated, though unnecessarily, must be proved, if denied. ( Waynam v. Bend, 
1 Camp. 176.) 

(c) This cause of action arises immediately on the refusal to accept, and 
due notice thereof to the defendant, and dates from that time. (Whitehead 
y. Walker, 9 M. & W. 606.) No new cause of action arises afterwards on 
non-payment. (Ih.) Notice of dishonour by non-acceptance must be given 
at once, and cannot be reserved until default in payment. {Bartlett v. 
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bill of exchange, directed to G. JJ., required the said G. M. to pay 

to the plaintiff £ months after date ; and the said bill was 

duly nresented for acceptance, and was dishonoured, whereof the 
defenoant had due notice, but did not pay the same. 


Indorsee against Drawer^ for default of Acceptance. 

That the defendant, on the day of ,a.p. — — ,by his bill of 

exchange, directed to G, H,, required the said G. H. to pay to JST. L. 

or order £ months afterdate; and the said K, L. indorsed 

the said bill [to M. N., who indorsed the same] to the plaintiff, and 
the same was duly presented for acceptance, and was aishonoured, 
whereof the defendant had due notice, but did not pay the same. 


Payee against Drawer , for default of Payment (a). 

That the defendant, on the — day of , a.d. — , by his 

bill of exchange, now overdue, directed to G. H., required the said 

6r. JT. to pay to the plaintiff £ months after date ; and the 

said bill was duly presented for payment, and was dishonoured, 
whereof the defendant had due notice, but did not pay the same. 


Payee against Drawer, for drfauli of Payment, on a BUI drawn 

payable at a particular place. 

That the defendant, on the — day of , a.d. , by his 

bill of exchange, now overdue, directed to G. H., required the said 

G. H. to pay to the plaintiff in London £ months after 

date ; and the said bul w’as duly presented for payment in London 
aforesaid, and was dishonoured, whereof the defendant had duo 
notice, but did not pay the same (6). 


Benson, 14 M. & W. 733.) As to notice of dishonour, and how and when 
it is to be alleged, or the want of it excused, seepo.sY, p. 99, n. {a), 

{a) Tliis cause of action arises only w'hcn the bill lias not been presented 
for acceptance, or has been accejited, and payment lias been refused, and 
notice given of the dishonour. When acceptance has been refused, no 
new cause of action can arise on non-payment. ( Whitehead v. Walker, 9 
M.& W.500.) 

It is not necessary to state an acceptance, whether general or at a particular 
place, against any party except the acceptor. (Parks v. Edge, 1 C. A M. 
429.) 

{h) A general averment that the bill was duly presented for payment 
would perhaps be sufficient, as in the last form. (Lyon y. Holt, 5 M. & W. 
250 ; Parks v. Edge, I C. & M. 429 ; but see Bogdell y. Markness, 8 0. B. 
168.) Where a bill is drawn or accepted, payable at a particular place, the 
drawer or indorser can only bo rendered liable upon presentment and dis» 
honour at that place. (Gibb v. Mather, 8 Bing. 214; Eanl v. Jones, 1 E. 
^ b9 ; 28 L. J. Q. B, 37.) A general acceptance of a bill drawn pay- 
able at a particular place renders the acceptor generally liable by force of 
the statute 1 & 2 6co. IV. c. 78; ante, p. 96; but does not enlarge or 
alter the liability of the drawer or indorser, (lb. ; Fayle v. Bird, 6 B. & 
C. o31.) A qualified acceptance of a bill drawn generally qualifies the lia- 
Dility of the drawer to the same extent, so that the bill must be presented 
^oormng to the acceptance in order to cliarge the drawer (Shelton y. 
Braithwaite, 8 M. 6c W. 252) j and so also with the indorser. (Saul v. 
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Bayee against Braweryfor default of Bay menti excusing Notice 

of Dishonour {a). 

That the defendant, on the day of , a.d. , by his bill 

of exchange, now overdue, directea to G. J3I., required the said 

G. M. to pay to the plaintiff £ months after date ; and the 

said bill was duly presented for payment and was dishonoured ; and 
the said G. JEL. bad not at anj time any effects of the defendant, nor 
had the defendant at any lime any reasonable ground to expect 
that the said G. H. would have any such effects or would pay the 
said bill, nor was there at any time any consideration or value for 
the payment thereof by the said G. H., nor has the defendant sus- 
tained any damage by reason of not having notice of the dishonour 
of the said bill ; yet the defendant has not paid the same. 

Like counts : Fitzgerald v. Williams^ 6 &ng. N. C. 68 ; Terry v. 
Barker, 6 A. & E. 602 ; Kemble v. Mills, 1 M. & Gr. 757 ; Carter 
V. Flower, 16 M, & W. 743 ; Woods v. Dean, 3 B. A S. 101; 32 
L. J. Q. B. 1. 


Bayee against Drawer, for default of Payment, excusing Present* 
ment because the Drawee could not be found. 

That the defendant, on the day of , a.b. , by his bill 

of exchange, now overdue, directed to G, H., required the said 

G. H. to pay to the plaintiff £ — months after date ; and 

when the said bill became due the plaintiff made diligent search and 
inquiry for the said G. K. in order to present the said bill to him 
for payment, but the said G. II. could not be found, nor could his 
place of abode be discovered, nor did the said G. H. pay the said 
bill ; and the defendant had due notice of the premises, but did not 
pay the said bill. 

A like count excusing a delay in presentment on the ground that 
the defendant had no effects in the hands of the drawee : Terry v. 
Barker, 6 A. & E. 502. lAnd see the last form, from which acount 
excusing presentment on this ground may be readily framed.~\ 

A like count excusing presentment of a note (held insufficient on 
special demurrer) : Sands v. Clarke, 8 C. B. 751. 


Bayee against Drawer, for default of Payment, where the Drawee 
was dead, and no Executor or Administrator was appointed at 
the time the Bill became due. 

That the defendant, on the day of , a.d. , by his 

bill of exchange, now overdue, directed to G. H., required the said 


Jones, 1 E. <&; E. 69 ; 28 L. J. Q. B. 37.) An indorsement payable at a 
banker’s does not constitute the banker agent to receive notice of dishonour. 
(Re Leeds Banking Company, L. B. 1 Eq. 1 ; 35 L. J. C. 33.) A bill must 
be presented at a banker’s within business hours ; in other cases at a 
reasonable hour. {Wilkins v. Jadis, 2 B. & Ad. 188 j Parker v. Gordon, 
7 East, 385 ; Barclay v. Bailey, 2 Camp. 527.) 

Xa) Notice of dishonour is necessary because it is a matter within th< 
peci^ar knowledge of the holder of tlie bill ; and it must be given im- 
mediately for two reasons ; first, because the person entitled to it 
etedts mlhe hands of the parties dishonouring the bill, which he may wisl 
to withdraw ; secondly, because he may have a remedy Sipon the bil 
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G, H, to pay to the plaintiff £ months after date ; and 

afterwards and before the said bill became due the said G, M, died, 
and when the said bill became due no person had become executor 
of any will of the said G. H., or administrator of his estate or effects, 
and tne said bill was duly presented for payment at the last place of 
abode of the said G. H,, out has not been paid ; and the defendant 
had due notice of the premises, but did not pay the said bill. 

Count alleging the death of the acceptor and presentment to his 
executor : Caunt v. Thompson, 7 C, B. 400. 


Pagee against Drawer, for default of Payment, where the Defendant 

dispensed with Presentment, 

That the defendant, on the day of , a.d. , by his 

bill of exchange, now overdue, directed to G, H., required the said 

G, H. to pay to the plaintiff £ months after date ; and 

when the said bill became due the defendant requested the plaintiff 
not to present the said bill to the said G, H, for payment, and dis- 
charged the plaintiff from so presenting it, and tne said G, H. has 
not paid the said bill, whereof the defendant had notice, but did not 
pay the same. 


Indorsee against Drawer for default of Payment, on a Bill payable 

of the Draicer or order. 

That the defendant, on the day of , a.d. , by his 

bill of exchange, now overdue, directed to G, 11., required the said 


against other parties arising upon the dishonour wliich he may wish to en- 
force. (See authorities cited in notes to Bickerdike v. Bollman, 2 Smith’s 
L. C. 6th ed. 52 ; where sec also what excuses for want of notice of dis- 
lionour are sufficient, as showing that the dcfentlaut has not been damniHed 
by the want of notice in eitlier of the above respects.) In all cases where 
notice of dishonour is excused or dispensed with, the matter of excuse or 
dispensation must be averred, and will not suffice, as evidence, to support 
a common avennent of notice. (Burgh v. Legge, 5 M. k W. 418 ; Allen v, 
Edmundson, 2 Ex. 719; and see Mabey v. Uilhert, G H. & N. 536, 538; 30 
L. J. £x. 170, 172.) Tlie Court will amend by substituting such aver- 
ments, if necessary, for one of notice. (Qordery v. Colvin or Colville, 14 
C. B. N. S. 374 ; *32 L. J. C. P. 210 ; in which latter report the averment 
is by mistake called a plea of vraiver.) 

The facts above pleaded form a good excuse for default in notice of dis- 
honour, or in presentment as against the drawer of the bill, but not as 
against an indorser who lias no notice of tlie facts. (Saul v. Jones, 1 £. & E. 
i59 ; 28 L. J. Q. B. 37.) A delay in giving notice of dishonour, unavoidable 
I or reasonable under the circumstances of the particular case, need not be 
excused, but may be aveired as due notice of di.Mhonour. (Firth v. Thrush, 
8 B. & C. 387; LuilSfe^, Robertson, 7 East, 231.) A promise to pay or 
acknowledgment of liability on the bill is a waiver of notice. ( Woods v. 
Dean, 3 B. & S. 101 ; 32 L. J. Q. B. 1 ; and see Cordery v. Colvin or CoU 
ville, supra.) Such an acknowledgment made by the defendant to a party 
to the bill other than the plaintiff, may be used by the plaintiff as eviuelfce 
of notice of diehonour or waiver of such notice (Potter v. Rayworth, 13 
East, 417) ; as where the defendant suffered judgment by default in a prior 
action brought against him on the same bill, by a different holder. (Rabey 
T. Gilbert, 6 H. & N, 536 ; 30 L. J. Ex. 170.) 
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G. Bl. to pay to the defendant or order £ months after 

date ; and the defendant indorsed the same [to J. who indorsed 
the same] to the plaintiff, and the said bill was duly presented for 
payment, and was dishonoured ; whereof the defendant had due 
notice, but did not pay the same. 


Indorsee against Drawer ^ for default of Payment ^ on a Bill •payable 

to a third Party or order. 

That the defendant, on the day of , a.d. — by his 

bill of exchange, now overdue, directed to G. JT., required the said 

G. H. to pay to J. K. or order £ months after date ; and 

the said J. K. indorsed the said bill [to L. M.y who indorsed the 
same] to the plaintiff, and the said bill was duly presented for pay- 
ment, and was dishonoured ; whereof the defendant had due notice, 
but did not pay the same. 


Indorsee against Indorser^ for default of Acceptance {a). 

That G. H.t on the day of , a.d. , by his bill of ex- 

change, now overdue, directed to J. K.^ required the said J. K. to 

pay to the said G. H. or order £ months after date ; and 

the said G. IL indorsed the said bill to the defendant, who indorsed 
the same [to Z. Jf., who indorsed the same] to the plaintiff; and 
the said bill was duly presented for acceptance, and was dishonoured ; 
whereof the defendant had due notice, but did not pay the same. 


Indorsee against Indorser^ fur default of Payment. 

That G. H.j ou the day of , a.d. , by his bill of ex- 

change, now overdue, directed to J. K,, required the said J. K. to 

pay to the said G. 11. or order £ months after date ; and the 

said G. H. indorsed the said bill to the defendant, who indorsed the 
same [to L. JZ, who indorsed the same] to the plaintiff, and the said 
bill was duly presented for payment and was dishonoured ; whereof 
the defendant had due notice, but did not pay the same 


Bxecutor of Drawer against Acceptor. 

(Commence with the form, ante, p. 17.) That the said C. D., in his 

lifetime, on the day of , A.n. , by his bill of exchange, 

now overdue, directed to the defendant, required the defendant to 


(a) As to striking out iuterniodiate indorsements, see ante, p. 97, n. (ft). 
The indorser of a bill guarantees the acceptance of the bill, and the pay- 
ment of it by the acceptor at maturity, and so far is in the same position 
as the drawer. (Penny v. Innes, 1 C. & R. 439 ; Matthews v. Bloxsome, 
33 L. J. Q. B. 209.) 

(ft) As to excuses for not giving notice of dishonour in tliis case, and the 
modes of pleading them, see ante, p. 100. Upon a special acceptance the 
above form is sufficient j the manner and place of presentment, if the bill 
is drawn payable generally, are mere matter of evidence against any party 
but the acceptor. {Parks x. Edge, 1 C, & M. 429 ; Boydell v. 

4 D. & L. 178 } 3 C. B. 168 ; and see ante, p. 98.) 
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pay to the said C. D. £ months after date ; and the de- 

fendant then accepted the said bill, but has not paid the same. 


Administrator of Drawer against Acceptor. 

Commence with the form, ante^ p. 19, and continue as in the last 
form. 


JExecutor of Day ee against Acceptor. 

{Commence with the form, ante, p. 17.) That in the lifetime of the 

said C. D., on the day of , a.d. , J. K., by his bill of 

exchange, now overdue, directed to the defendant, reauired the de- 
fendant to pay to the said C. D. £ — months after date ; and 

the defendant then accepted the said bill, but has not paid the same. 


• 

JExecutor of Indorsee against Acceptor. 

(Commence with the form, ante, p. 17.) That in the lifetime of the 

said C. D., on the day of , a.t>. , J. K., by his bill of 

exchange, now overdue, directed to the defendant, required the de- 
fendant to pay to the said J. K. or order £ months after 

date ; and the defendant then accepted the said bill, and the said 
J. K. indorsed the same [to L. M., who indorsed the same] to the 
said C. D. in his lifetime ; but the defendant has not paid the same. 


Drawer against Executor of Acceptor. 

{Commence with one of the forms, ante, p. 18.) That in the lifetime 

of the said G. H., on the day of , a.d. , the plaintiff, 

by his bill of exchange, now overdue, directed to the said O. H., re- 
quired the said G. H. to pay to the plaintiff £ months 

after date ; and the said G. H. then accepted the said bill, but the 
same has not been paid. 

Drawer against Administrator of Acceptor. 

Commence with the form, ante, p. 21, and continue as in the last 
form. 


Indorsee of Executor of Drawer against Acceptor. 

That G. H., on the day of , a.d. , by his bill of ex- 

change, now overdue, directed to the defendant, required the de- 
fendant to pay to the said G. H. or order £ months after 

date, and the defendant accepted the said bill ; and the said Q. H. 
afterwards died, having first duly made his will and appointed J. K. 
executor thereof, who afterwara.s, as and being such executor, in- 
dorsed the said bill to the plaintiff j but the defendant did not pay 
the same. 


Indorsee of Administrator of Drawer against Acceptor. 

That G. JE., on the -■ — day of , a.d. , by bis bill of ex- 

change, now overdue, directeef to the defendant, required the de- 
fendant to pay to the said G. S. or order — — months after 
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date, and the defendant accepted the said bill ; and the said G. B* 
afterwards died intestate, and thereupon administration of the per- 
sonal estate and effects which were of the said O* B, deceased, at 
the time of his death, was duly granted to J* K., who, as and being 
such administrator, indorsed the said bill to the plaintiff ; but the 
defendant did not pay the same. 


Assignees of a Bankrupt Drawer against Acceptor. 

( Commence with the form, ante, p. 24.) That the said M. F., before 

he became bankrupt, on the day of , a.d. , by his bill 

of exchange, now overdue, directed to the defendant, required the 

defendant to pay to the said F. F. £ months after date ; 

and the defendant then accepted the said bill, but has not paid the 
same. 


Assignees of Drawer, an Insolvent Debtor, against Acceptor. 

{Commence %oith the form, ante, p. 25.) That before the estate and 
effects of the said F. F. vested in the plaintiffs as assignees as afore- 
said, on the day of , a.d. , the said F. F., by his bill 

of excliange, now OA^erdue, directed to the defendant, required the 

defendant to pay to the said F. F. £ months after date ; 

and the defendant then accepted the said bill, but has not paid the 
same. 

Husband and Wife on a Bill drawn by her before Marriage against 

Acceptor (a). 

{Commence with the form, ante, p. 22.) That the said C., whilst 

she was unmarried, on the day of (^a.d. , by her bill 

of exchange, now overdue, directed to the defendant, required the 

defendant to pay to the said C. £ months after date ; and 

the defendant then accepted the said bill, but has not paid the same. 


By husband and wife on a promissory note made to the wife during 
marriage : FhiUiskirk v. Pluckwell, ^ M. & S, 393. 

By husband alone on a bill of exchange payable to the wife or order 
before marriage : M^Neilage v. Holloway, 1 B. & Aid. 218. 

By hiisbana alone on a promissory note payable to wife during 
marriage : Burrough v. Moss, 10 B. & C. 658. 

{a) A husband may sue alon e in his oavu name on a bill of exchange f 
made payable to his "wife or ordor”hcfore tlie marriage, although not indora^ i 
by her. XM^Feilage v. BoUotcay, 1 B. & Aid. 218.) But the assignees of i 
a bankrupt husband cannot sue alone in tlieir own names on a promissory | 
note made payable to the wife of the bankrupt before marriage, {^herrij^ton 
V. Yates, 12 M. & W. 855.) A husband may sue alone on a promissory j 
note made payable to his wife during the marriage XBwhough v. Moss, 10 | 
B. & C. 568) ; or may join with his wife in suing. {Phillisikirh v. Plmckwell, 

2 M. & S. 393.y^ A bill or note made payable to a wife survives to her on 
the death of her husband, if he has not previously reduced it into possession 
Caters v. Madeley, 6 M. & W. 423 ; Howard v. Oakes, 3 Ex. 136) j imd^ 
\ipon her death passes to her administrator and not to her husband. {Hart ' 
V. Stephens, 6 Q. B. 937 j and see post, Husband and Wye.**) 



CounU in Actions on Contracts. 


Action hy a mdow on a note made payable to her during marriage 
JEtichards v. Itichardst 2 B. & Ad. 44/ ; Gaters v. Madeley^ 6 M. 
& W. 423. 

Action by the administrator of a deceased wife upon a note given 
to her before marriage^ and not reduced into possession by her hus^ 
hand during coverture : Hart V. St^hens, 6 Q. B. 937. 

Drawer against Husband and Wife on a Bill accepted by her 

before Mannage. 

(^Commence with the form^ ante, p. 22.) That whilst the said G. 

was unmarried, on the day of , a.d. , the plaintiff, by 

his bill of exchange, now overdue, directed to the said (x., required 

the said G. to pay to the plaintiff £ months after date ; 

and the said G, then accepted the said bill, but the same has not 
been paid. 


Surviving Drawer against Acceptor. 

(Commence with the ordinary form, see ante,^. 15). That the 

plaintiff and G. H, since deceased, on the day of , a.d. 

, by their bill of exchange, now overdue, directed to the de- 
fendant, required the defendant to pay to the plaintiff and the 
said G. H. £ months after aate ; and the defendant ac- 

cepted the said bill, but did not pay the same. 


Against a survixdng Joint Acceptor. 

The declaration in the commencement, body, and conclusion, may 
be in the ordinary form, see ante, p. Id ; Mountstephen v. Brook, 
1 B. <& Aid. 224. 


II. Fobeign Bills of Exchange (a). 


Drawer against Acceptor. 

That the plaintiff, on the day of , a.d. , at [Paris, in 


(a) As to foreign bills, see Byles on Bills, 9th cd. ch. 31, 32 ; and seotlio 
Mercantile Law Amendment Act, 1856, 19 & 20 Viet. c. 97, ss. 6, 7. It is 
necessary to show in the declaration that tlie bill is a foreign bill. {Armani 
; T. Castrique, 13 M. & W. 443.) If it purport to bo drawn abroad, and 
\ was not 80 in fact, and was not properly stamped, even a bond fide holder 
I for value cannot recover upon it. {Steadman t. Duhamel, 1 C. B. 888.) 
The bill may be stated in English, as above, although it b in a foreign 
language. {Atty. Gen, ?. Valahreque, 1 Wight w. 9.) 

< The expenses of noting and protesting, if sought to be recovered, must be 
^ laid as special damage, anie^ p. 95. Interest on foreign bills is calculated 
I according to the rate at the place where they are drawn, accepted, or in- 
dorsed, as the case may be, according to the liability of the party sued. 
I (Allen r. Kemhlcy 6 Moore, P. C. 814 ; Gibbs v. Fremont, 9 Ex. 25 ; and 
i see ante, p. 94.) 

Forei^ bills drawn or negotiated within the United Kingdom must be 
stamped under the 17 & 18 Vict. c. 83, ss. 8-6 ; and see 24 & 25 Viet. c. 91, 
s. 38 j Pooley v. Brown, 11 C. B. N. S. 566 j 81 L. J. C. P. 134. 
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the empire of France], by his foreign bill of exchange, now overdue, 
directed to the defendant, required the defendant to pay to the 

plaintiff, months after date, [ francs, a sum amounting 

to] £ ; and the defendant accepted the said bill, but did not pay 

the same. 


Payee against Acceptor on a Bill drawn in a Set or Parts (a). 

That G, JT., on the day of , a.d. , at [Paris, in the 

empire of France], by his foreign bill of exchange, now overdue, 
directed to the defendant, required the defendant to pay to the 

plaintiff, months after date, that his first of exchange, (second 

and third not paid,) [ francs, a sum amounting to] £ ; and 

the defendant accepted the said bill, but did not pay the same. 


By Payer supra protest for honour of Drawer against Acceptor. 

That G. H.j on the day of , a.d. , at [Paris, in the 

empire of France], by his foreign bill of excbjinge, now overdue, 
directed to the defendant, required the defendant to pay to J. K. 

or order, months after date, [ francs, a sum amounting 

to] £ ; and the defendant accepted the said bill, and the said 

J, K, indorsed the same to L, Jf., who indorsed the same to N, O., 
and the said bill was presented to the defendant for payment and 
was dishonoured, and was duly protested for non-payment ; and 
thereupon afterwards the nlaintiff, according to the custom of mer- 
chants, for the honour or the said drawer upon protest duly made 
in that behalf, paid to the last-mentioned indorsee, then being the 
holder of the said bill, the amount of the said bill, together with 
certain reasonable and necessary charges of and attending the said 
presentment and protest, amounting to £ ; of all which the de- 

fendant had due notice, yet the defendant did not pay the said bill 
or the said money so paid by the plaintiff. 

Like counts: Cox v. Earle^ 3 B. <& Aid. 430 ; Geralopulo v. Wleler^ 
10 C. B. 600 ; and see Exp, Wtfld, 2 De G. F. & J. 642 ; 30 L. J. 
B. 10. 


Payee against Acceptor supra Protest (h). 

That G. JT., on the day of , a.d. , at [Paris, in the 

empire of France], by his foreign bill of exchange, now overdue, 
directed to J, JT., required the said J, K. to pay to the plaintiff 

— months after date, [ francs, a sum amounting to] £ , 

and the said bill was duly presented to the saide/’. AT. for acceptance, 
and he refused to accept the same, whereupon the said bill was duly 
protested for non-acceptance thereof, of all which the defendant had 


(«) "V^liou a bill is dravm in parts all the set constitute but one bill. 
(Byles on Bills, 9th ed. 376.) The legal holder of the bill is entitled to 
the possession of all the sets, but he cannot sue a previous indorser for 
them unless they came to the possession of the latter. {Pinard v. Klock^ 
many 3 B. & S. 388 ; 32 L. J. Q. B. 82.) 

(6) To support this action, a protest for non*aoceptanoe and also a pro- 
test for non-payment are necessary. {Hoare v. Caseaoee, 16 East, 391 s 
Williams v. wrmaiMe, 7 B. A C. 468.) 

w 8 
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due notice, and thereupon the defendant accepted the said bill under 
the said protest, and the said bill was duly presented to the said 
J, JT. for payment when it became due, and ne did not pay the same, 
whereupon the said bill was duly protested for non-payment there- 
of ; of all which the defendant had due notice, but did not pay the 
said bill. 

A like count : Williams v. CermainCf 7 B. & C. 468. 

Count on a conditional acceptance under protest: Mitchell v. 
JSaring^ 10 B. & C. 4. 


Indorsee against Acceptor on a Foreign Bill payable at 

Usances (a). 

That G. II., on the day of , a.d. , at [Vienna, in the 

empire of Austria], by his foreipfn bill of exchange, now overdue, 
directed to the defendant, required the defendant to pay to J. K. or 

order, at usances, that is to say, at months alter the date 

of the said bill, [ thalers, a sum amounting to] £ ; and the 

said J, K. indorsed the said bill to the plaintiff, and the defendant 
accepted the said bill, but did not pay ilie same. 


Payee against Draicer, for default of Acceptance. 

That the defendant, on the day of , a.d. , at [Paris, 

in the empire of France], by his foreign bill of exchange, directed 

to G. jfiT., required the said G. II. to pay to the plaintiff, 

months after date, [ franca, a sum amounting to] £ ; and 

the said bill was duly presented for acceptance, and was dishonoured, 
whereupon the said bill was duly protested for non-acceptance 
thereof, of all which the defendant had due notice, but did not pay 
the said bill ; and by reason of the premises the plaintiff incurred 
expenses in and about the presenting, noting, protesting, and re- 
exchange of the said bill, and incidental to the dishonour thereof. 


Indorsee against Bratcer,for default of Payment, 

That the defendant, on the day of , a.d. at [Paris, 

in the empire of France], by his foreign bill of exchange, now over- 
due, directed to G. H., required the said G. H. to pay to the de- 
fendant or order, — months after date, [ francs, a sum 

aniounting to] £ , and the defendant indorsed the said bill to 

the plaintiff, and the said bill was duly presented for payment, and 
was dishonoured, whereupon the same was duly protested for non- 
payment thereof (h ) ; of ail which the defendant had due notite, but 
dia not pay the said bill. 

Like count by indorsee against indorser : Suse v. Pompe, 8 C. B. 
N. S. 538 ; 30 L. J. C. P. 75 (c). 


(a) See a list of usances between diflerent places, Bylos on Bills, 9th ed. 

p. 198 ; Chitty Bills, 10th ed. 255. The len^h of the usance should 
be stated in the count. (See Chitty on Bills, supra. Buckley v, Cambell. 
Salk. 131, pi. 18.) V / » 

(b) Protest seems not to be necessary in the case of a foreign promissory 
note. (Byles on Bdls, 9th ed. 249 ; Bonar v. MitcAell, 6 Ex. 415.) 

(c) The amount for which the drawer or indorser of a foreign bill drawn 
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Payee of Check against Drawer (5). 

That the defendant, on the day of , a.d. , by his 

check or order for the payment of money, directed to Messieurs 
6r. H. and Co., bankers, required them to pay to the plaintiff or 

bearer £ , and delivered the said check to the plaintiff, and the 

same was duly presented for payment, and was dishonoured ; whereof 
the defendant had due notice, but did not pay the same. 

Count on a check excusing notice of dishonour on the ground that 
the drawer had no effects in the hands of the drawee : Kemble v. 
Mills, 1 M. & G. 757 ; and see form, ante, p. 99. 


Bearer or Indorsee of Check against Drawer, 

That the defendant, on the day of , a.d. , by his 

check or order for the payment of money, directed to Messieurs 
G. H, and Co., bankers, required them to pay to J. K, or bearer [or 

order] £ , and the plaintiff became the bearer of the said check 

[or and the said J, K. indorsed the said^heck to the plaintiff], and 
the same was duly presented for payment, and was dishonoured ; 
whereof the defendant had due notice, but did not pay the same 
[see ante, p. 98 (5)]. 


or indorsed in England, and payable abroad, is liable upon dishonour by 
non-payment, is only the re-exchange, that is, the value of the foreign 
money at the rate of exchange on the day of dishonour, with interest and 
expenses ; and evidence of a custom of merchants for the holder to have 
the option of recovering the sum he gave for the bUl in England was held 
inadmissible as being inconsistent with the bill. {Suse v. Pompe, 8 C. B. N. S. 
538 ; 30 L. J. C. P. 75.) 

(a) Bankers’ checks are within the Bills of Exchange Act. (Pyre v. 
Waller, 5 H. & N. 460 ; 29 L. J. Ex. 246.) As to the proceedings under 
this Act, see ante, p. 93 (6). 

ifi) The check should be presented within a reasonable time, after which 
time the bearer holds it at his own risk against the insolvency of the banker. 
The day after the receipt of the check is held to be the reasonable time 
given to the bearer for presentment ; but if no loss is occasioned by holding 
it, tlie dniwer remains liable for any ^f time within six years. (Alex* 

under v. Bnrchfield, 7 M. & G. 1061 ; Robinson v. Hawksfora, 9 B.52; 

Laws V. Rand, 3 C. B. N. S. 442 ; 27 L. J. C. P. 76 ; Bailey v. Bodenham, 
16 0. B. N. S. 288 ; 33 L. J. C. P. 252.) The same rule applies between the 
holder of a check and his banker or agent to whom it is delivered for pre- 
sentment, in the absence of any stipulation to the contrary. (Rickfot^ v. 
Ridge, 2 Camp. 537 ; Hare v. Henty, 10 C. B. N, S. 65 ; 30 L. J. 0. P, 
302.) It seems that a check may be presented by sendiim it to the drawers 
by post. (Bailey v. Bodenham, supra.) The 56 Geo. Hi. o. 184, a. 13, im* 
poses penalties on issuing, receiving, and paying “ any bill, draft, or order 
for payment of money to the bearer on demand, u^n any banker, dated 
on any day subsequent to the day on which it shall be issued.** This 
statute does not render the instrument void in the hands of a holder 
without notice of the post-dating. (Austin v. Bunyard, 6 B. & S. 687 ; 
34 L. J. Q. B. 217.) A check payable to order on demand is not withiii 
the enactment. (Whistler y. Forster, 14 C. B. N. S. 248 ; 32 L. J. C. P, 
161.) The date of the instrument r^ulates the stamp for the purpose of 
its admissibility in evidence. (Williams v. Jarrett^ 5 B. A Ad. 82.^ 
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Indorsee qf Check against Indorser (a). 

That G* JT., on the day of , a.d. — by his check or 

order for the payment of money, directed to M^essieurs J * K> and Co., 
bankers, required them to pay to X. JbT. or order , and the said 
Z. M* indorsed the said check to the defendant, who indorsed the 
same [to N. O., who indorsed the same] to the plaintiff, and the 
said check was duly presented for payment, and was dishonoured ; 
whereof the defenclant had due notice, but did not pay the same. 

A like count : Keene v. Beards 8 C. B. N. S. 372 ; 29 L. J. C. P. 
287. 


Bearer of a Crossed Check against Dratcer {h). 

That the defendant, on the day of , a.d. , by his 

check or order for the payment of money, directed to Messieurs 
G K. and Co., bankers, required the said Messieurs G. H, and Co. 
to pay to J. K. or bearer £ , and the said check before pre- 

sentment for payment was duly crossed with the name of Messieurs 
Z. M* and Co., baukers {or with two transverse lines with the words 
“ and Company,” or an abbreviation thereof, and without the name 
of any banker], and the pBLintiff afterwards became the bearer of 
the said check, and the same was duly presented by the said 
Messieurs Z. M. and Co., bankers {or by a banker] for payment, and 
was dishonoured ; whereof the defendant had due notice, but did 
not pay the same. 

(a) Although the check is drawn payable “ to bearer,” it may be in- 
dors^ 80 as to make the indorser liable. (Keene v. Beard, 8 C. B. N. S. 
372 ; 29 L. J. C. P. 287. The count is erroneously given in the latter 
report, as it does not show that the check was indorsed.”) 

(b) Before the recent statutes relating to crossed checks, it was held that 
the crossing of a check did not restrict its negotiability to bankers only ; 
but that the circumstance of a banker paying a crossed check otherwise 
than through a banker would be strong evidence of negligence against liim 
if the person to whom he paid it was not the lawful holder. (Bellamy v. 
Matjorihanks, 7 Ex. 389 ; Carlon v. Ireland, 5 E. & B. 765 ; 25 L. J. Q. 
B. 118.) The statute 19 A 20 Viet. c. 25, enacted that the crossing of a 
check “ shah have the force of a direction to the bankers upon whom such 
draft is made, that the same is to be paid only to or through some banker, 
and the same shall be payable only to or through some banker.” Under 
this statute it was held that the crossing formed no part of the check and 
might be altered or erased without forgery, and that if the crossing made 
by the drawer was erased by a subsequent holder, and the check presented 
without the crossing, the banker was justifled in paying it otherwise than to 
or through a banker. (Simmonds v. Taylor, 4 C. B." N. S. 463 ; 27 L. J. C. 
P. 45, 248.) Now by the statute 21 & 22 Viet. c. 79, s. 1, it is enacted that 
the crossing shall be deemed a material part of the check, and shall not be 
obliterated, added to, or altered by any person after the issuing thereof, 
except that by s. 2, where the check has been issued uncrossed or crossed 
with the words ** and company,” or any abbreviation thereof, and without 
the name of any banker, any lawful holder may cross it with the name of a 
banker ; and the banker ujx>n whom such cliecK is drawn shall not pay such 
check to any other than the banker with whoso name such check shall be 
crossed, or if crossed without a banker’s name to any other than a banker. 
And 8. 4 protects the banker from any liability by reason of paying to 
a person other than a banker, a check which does not, when presented, 
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Payee against Maker, (C. L, P, Act^ 1852, Sched, B. 15.) 

That the defendant, on the day of , a.d. , by his 

promissory note, now overdue, promised to pay to the plamtiff 
£ months after date, but did not pay the same. 


Count on a promissory note setting it out verbatim with averments 
of identity between the names on the note and the parties to the 
action : Price v, Taylor ^ 5 H. & N. 640 ; 29 L. J. Ex. 331. 


Payee against Maher on a Note payable on demand (a). 

That the defendant, on the day of , a.d. , by his 

promissory note, promised to pay to the plaintiff on demand £ 
out has not paid the same. 


Payee against Maher on a Note payable after Notice {b). 

That the defendant, on the day of , a.d. , by his 

promissory note, promised to pay to the plaintiff £ months 

after notice, and notice was afterwards given by the plaintiff to the 

defendant to *pay the same mionths after the said notice ; and 

the time for payment elapsed before action, but the defendant did 
not pay the same. 


Payee against Maher on a Note made payable at a particular 

Place in the body of tt (c). 

That the defendant, on the day of , a.d. , by his 

promissory note, now overdue, promised to pay to the plaintiff at 


plainly appear to be or to hare been crossed, or to have been obliterated, 
added to, or altered, unless such banker shall have acted mold fide or been 
guilty of negligence in so paying such check. 

As the last-mentioned Act makes the crossing a material part of the 
check, it seems proper to declare in the above form. 

{a) A note payable on demand is a present debt, and is due and payable 
at once without demand ; and the Statute of Limitations runs from the date 
of the note. {Norton v. PUam^ 2 M. & W. 461.) It is within the Summary^ 
Procedure on Bills of Exclumge Act, 1855, and the six months provided for 
suing under that Act reckons from the date of the note. {Maltby v. Mur* 
veils y 6 H. & N, 813 ; 29 L. J. Ex. 377.) But where such a note, accom- 
panied by a written memorandum, was given as a security for an account 
with a banker, it was held that the statute did not begin to run ^on it 
until a balance was struck and a claim made. {Hartland v. JuheSy 1 £[. & 0. 
667; 32 L. J. Ex. 162; but see Byles on Bills, 9th ed. 332; and see 
Watkins v. Figgy 11 W. E. 258 Q. B.) Such a note is not considered as 
overdue, so as to affect an indorsee with its equities. (Brooks v. MUchelly 
9 M. & W. 15.) 

(5) In tliis case notice must be given ; so where a note is payable at or 
after sight, a presentment for sight is necessary, (Dixon v. Nuttally 1 C. M. 
A B. 307.) 

(c) The presentment at the specifted place is necessary, and must be 
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Messieurs G. H. and Co., Lombard Street, London, £* 
months after date, and the said note was duly presented for pay- 
ment at Messieurs G. H. and Co., Lombard Street, London, afore- 
said, but has not been paid. 


^ a/yes against Maker on a Note payable by Instalments where the 

whole Sum is due («). 

That the defendant, on the day of , a.d. , by his 

promissory note, promised to pay to the plaintiff the sum of , 

in manner following, namely, £ on the day of y, 

£ on the day of , and the remainder of the said 

sum on the day of respectively in the year aforesaid ; all 

which periods elapsed before action, but the defendant did not pay 
the said note, or any part thereof. 


Payee against Maker on a Note payable by Instalments where some 

only ore due. 

That the defendant, on the day of , a.d. , by his 

promissory note, promised to pay to the plaintiff the sum of £ , 

in manner following, namely, £ on the day of , 

£ on the day of , and the remainder of the said sum 

on the day of respectively in the year aforesaid ; and the 

periods for payment of the said fiast and second instalments elapsed 
oefore action, but the defendant did not pay the same, or cither of 
them. 

Count by husband and ndfe on a note payidde by instalments^ 
where some became due before the marriage and some after : Spind<- 
ler V. Grellettf 1 Ex. 384. 


Payee against Maker on a Note payable by Instalments in whieh 
the whole Sum is made payable on any Default. 

That the defendant, on the day of , a.d, , by his 

promissory note, promised to pay to the jdaintiif the sum of £ , 

m manner following, namely, t* on the first day of then 

next ensuing, and £ on the first day of each succeeding month, 

until the whole of the said sum should be fully paid, and that in 
case default should be made in payment of any of the said instal- 
ments, the whole of the said sum of £ remaining unpaid at the 

«time of such default should become immediately payable ; and de- 
fault was made by the defendant in payment of the [first] of the 

averred. {Spindle v. Orellett, 1 Ex. 384 ; Embliu v. JJartmll, 12 M. k W. 
830 ; Saunderaon v. Bowes, 14 East, 500.) A nn'iuomnduui of the place of 
payment in the margin of the note has not the same restrictive effect. 
{Exon V. Russell, 4 M. A S. 505 ; Williams v. Waring, 10 B. St C. 2.) It 
is not sufficient excuse of presentment that the defendant has absconded 
and^not left any effects at tlie place 8}>ocified. (Sands v. Clarke, 8 C. B. 

(a) A note payable bv instalmcnU is assigiiable within the statute 3 & 4 
Ajin^c. 9; and the maker is entitled to the days of grace upon the falling 

due of instalment. (Oridge v. Sherborne, 11 M. & W. 874; Carlon 
v. Ksnealy, 12 M. & W. 189.) 
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said instalments, whereupon the whole of the said sum of £ 
then remaining; unpaid became immediately payable, and the de- 
fendant has not paid the same. 

A like count hy an indorsee : Carton v. Kenealy, 12 M. & W. 139. 


Bearer against Maker on a Note payable to Bearer (g). 

That the defendant, on the — day of , a.d. , by his 

promissory note, now overdue, promised to pay to G. JT., or bearer, 

£ months after date, and the plaintiff became the bearer 

of the said note, but the defendant did not pay the same. 


Count against the Bank of England on one of their notes : Baphael 
V. Bank of England, 17 C. B. 161. 


Bearer against Maker on a Country Bank-note payable in Town 

or Country, 

That the defendants, on the day of , a.d. , by their 

promissory note, promised to pay the bearer on demand £ at 

the bank at ,orat Messieurs G. H. and Co., bankers, Lon- 

don, and the plaintiff became the bearer of the said note, and the 

same was duly pre.sented for payment at the bank at 

aforesaid [or at tlie said Messieurs G. H. and Co., bankers, London, 
aforesaid], but has not been paid. 


Count on a debenture given by a company with interest warrants 
annexed : Enihoven v. Boyle, 13 C. B. 3t3 ; 21 L. J. C. P. 100 ; 
and sec post, ** Bonds,” p. 118. 

Indorsee against Maker. 

That the defendant, on the day of , a.d. , by his 

promissory note, now overdue, promised to pay to G. B. or order, 

£ months after date, and the said G. B. indorsed the said 

note [to J. K., who indorsed the same] to the plaintiff, but the de- 
fendant did not pay the same. 


Indorsee against Payee. (C. L. P. Act, 1852, Sched. B* 16.) 

That G. 7r.,on the day of , a.d. , by his promissory 

note, now overdue, proniisea to pay to the defendant or order, 

£ months after date ; and the defendant indorsed the same 

[to J. K., who indorsed the same] to the plaintiff, and the said note 

(a) A note drawn by tlie defendant, payable to his own order, is not a 
negotiable note within the 3 & 4 Anne, c.‘9, irntU it is indorsed. If it is 
indorsed in blank, it becomes a note payable to bearer, and must bo declared 
on as such in the above form. {Hooper v. Williams, 2 Ex. 13 ; Brown v. 
Be Winion, 6 C. B. 336 j Flight v. Maclean, 16 M. & W. 61.) If 
specially indorsed, it becomes a note payable to the indorsee or order, and 
snould be so declared upon (Clay v. Lander, 6 C. B* 336), as in the form 
I, p. 112. 
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was duly presented for payment and was dishonoured ; whereof the 
defendant had due notice, but did not pay the same. [As to the 
excuses for notice of dishonour t and the mode <f averring them^ see 
ante, p. 99.] 


Indorsee against Indorser. 

That G. H., on the day of , jl.d. , by his promissory 

note, now overdue, promised to pay to J. K. or order, £ 

months after date ; and the said J. K. indorsed the same to the de- 
fendant, who indorsed the same to the plaintiff, and the said note 
was duly presented for payment and was dishonoured ; whereof the 
defendant had due notice, but did not pay the same. 


Executor or Administrator of Payee against Maker. 

{Commence with one of the forms, ante, pp. 17, 19.) That in the 
lifetime of the said C. 2)., on the day ot , a.d. , the de- 

fendant, by his promissory note, now overdue, promised to pay to the 
said C. P. £ months after date, but did not pay the same. 


Payee against the Executor or Administrator oj 

{Commence with 07ie of thefonns, ante, pp. 18, 21.) That the said 

G. H., in his lifetime, on the day of , a.d. , by his 

promissory note, now overdue, promised to pay to the plaintiff 
£ months after date, but the same has not been paid. 


Assigyiecs of a Bankrupt Payee against Maker. 

(Commence with the for^n, ante, p. 21.) That before the said 

E. F. became bankrupt, on the — day of , a.d. , the 

defendant, by his promissory note, now overdue, promised to pay 

to the said E. F, £ months after date, but did not pay the 

same. 


Eushand and Wife, on a Note payable to her hefoi^e Marriage, 

against Maker {a). 

(^Commence with the form, ante, p. 22.) That whilst the said C. 

was unmarried, on the day of , a.d. , the defendant, 

by his promissory note, now overdue, promised to pay to the said C. 
£— — months after date, but did not pay the same. 


Payee against a Husband and Wife, on a Note made by her hfore 

Marriage. 

{Commence with the form, ante, p. 22.) That the said G, whilst 
she was unmarried, on the day of — , a.d. , by her pro- 

missory note, now overdue, promised to pay to the plaintiff £r— 
— — months after 8ate, but tne same has not been paid. 


{a) As to actions by and against husband and wife on promissory notes, 
see ante, p. 103, n. {a ) ; and see post, ** Husband and Wife'' 
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Surviving Bayee against Maher. 

(Commence vdtk the ordinary form, see ante, p. 115.) Tliafc the de- 
fendant, on the day of , x.i>. , and in the lifetime of 

G. M., since deceased, by his promissory note, now overdue, pro- 
mised to p^ to the plaintiff and the said G. H. £ months 

after date, but did not pay the same. 


Payee against the surviving Maher. 

The declaration may be in the ordinary form, see ante, p. 109. 


V. Miscellaneous Counts belating to Bills. 

For the Breach of a Promise to retire a Bill at maturity in consi* 

deration of a Renewal. 

That in consideration that the plaintiff would accept and deliver 

to the defendant a bill of exchange, dated the day of , 

A.D. , drawn by the defendant upon the plaintiff, requiring him 

to pay to the defendant or order, £ months after date, for 

the purpose of retiring another bill of exchange, dated the 

day of , A.n. , drawn by the defendant upon and accepted 

by the plaintiff for £ , payable to the defendant or order, 

months after date, the defendant promised the plaintiff to retire the 
last-mentioned bill ; and the plaintiff thereupon accepted and de- 
livered to the defendant, and me defendant received from the plain- 
tiff the first-mentioned bill, for the purpose and on the terms afore- 
said ; and all conditions were fulfilled, and all things happened, and 
all times elapsed, necessary to entitle the plaintiff’ to have the said 

bill, dated the day of , a.o. , retired ; yet the defendant 

did not retire the same, whereby the plaintiff was obliged to pay to 
G. II., as and being the indorsee and holder of that biU, the amount 
of the money payable thereby, and interest thereon, and the costs 
of an action brought by him against the plaintiff for the recovery of 
the same, and incurred expense in appearing to, defending, and set- 
tling the said action. 


Against a Person entmsted with a Bill to Discount for Negotiating 

the same for his oxen Use, 

That in consideration that the plaintiff would deliver to the de- 
fendant for the purpose and on the terms hereinafter mentioned a 

bill of exchange of the plaintiff, dated the day of , a.d. 

, drawn by G. H. upon and accepted by the plaintiff, for £ , 

payable to the order of the said G. H. three months after date, and 
indorsed in blank by him, the defendant promised the plaintiff to 
discount the said bill for the plaintiff, and to pay over to tne plaintiff 
the proceeds of such discounting, and the plaintiff thereupon de- 
livered to the defendant, and the defendant received from them the 
said bill for the purpose and on the terms aforesaid ; yet the de- 
fendant did not discount the said bill for the plaintiff and pay over 
to him the proceeds of such discounting, although a reasonable time 
for him so to do elapsed before action, and the defendant wrongfully 
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negotiated the said bill for his own benefit and applied to his own 
use the proceeds thereof ; whereby the plaintifi‘ was afterwards com- 
pelled to pay the said bill and interest thereon, and the costs of an 
action brought thereon by the holder of the said bill against the 
plaintiff as such acceptor as aforesaid, and became liable to pay the 
costs of defending the said action. 

Count for not discounting or returning a hill delivered to the de* 
fendant to get discounted : Mullett v. Suchison, 7 B.&C, 639 ; Alder 
V. Keighley^ 15 M. & W. 117. 

Against a person employed to discount a hill for not applying the 
proceeds as agreed upon : Hart v. MileSy 4 C. B. N. S. 371 ; 27 
J* 0^. jE^. 213« 

Against a Person employed to take up a Bill of Exchange for 

neglecting to do so. 

That in consideration that the plaintiff would deliver to the de- 
fendant £ for the purpose and on the terms hereinafter men- 
tioned, the defendant promised the plaintiflT to pay the said £ 

to G, H, and to obtain from him and deliver to theplaintifi’abill of 

exchange bearing date the d^ of , a.d. , drawn by 

the plamtiflT on and accepted by K, £. for the plaintifT s accommoda- 
tion for £ payable to tlie plaintiff’s order months after 

date, and which bill had been indorsed by the plaintiff to the said 

G, H, ; and the plaintiff delivered the said £ to the defendant 

a^ordingly for the purpose and on the terms aforesaid, and all con- 
ditions were performed, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said promise of 
the defendant performed by him and to maintain this action for 
the breach thereof by the defendant hereinafter alleged ; yet the de- 
fendant did not obtain from the said G. H and deliver to the plain- 
tiff the said bill, and by reason thereof the plaintiff lost the said 

£ , and as drawer and indorser of the said bill as aforesaid, was 

afterwards obliged to pay to the holder thereof the amount of 

the said bill and interest thereon, and the costs of an action brought 
by the said holder against the plaintifi' as such drawer and indorser 
thereof, and also incurred costs in defending and settling the said 
action.* 

Counts on contracts of indemnity relating to hills of exchange, sec 
post, ** Indemnities** 

Counts for not paying hy bill for goods sold, see post, ** Sale qf 
Goods,** 

Bills of Ladii^g. See Carriers hy "Water f post, p. 129. 


Boabd and Lodging. See ** Landlord and Tenant.' 


Bonds (a). 


f (a) Bonds ,"] — By the common law, the whole penalty of a bond was reco- 
verable upon a breach of the condition. The Court of Chancery, however, 
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^ve relief against the judgment at law, upon payment of the amount really 
due, or the damagea arising from the breach of the condition. A power of 
|p*anting similar relief in certain cases was afterwards given to the Courts of 
kw by statute. 

Thus actions upon common money bonds are subject to the provisions of 
the statute 4 & 5 Anne, c. 16. By s. 12 of that statute, where an action 
is brought upon any bond which has a condition to make void the same ' 
upon payment of a lesser sum at a day or place certain, if the obligor has 
before the action brought, paid to the obligee the principal and interest due 
by the condition of such bond, though such payment was not made strictly 
according to the condition, yet it may be pleaded in bar of such action, and 
shall be as effectual a bar thereof as if the money had been paid at the day 
and place according to the condition, and had been so pleaded. By s. 13, 
power is given to the defendant, pending the action, to bring into Court the 
principal and interest due on the bond, with sucli costs* as have been ex- 
pended in any suit in law or equity upon such bond, in full satisfaction and 
discharge of the bond ; and the Court may give judgment to discharge the 
defendant from the same accordingly. The payment into Court under this 
section could not be pleaded. {England v. Watson^ 0 M. & W. 333 ; and 
see Hodgkinson v. Wyail^ 1 D. & L. 668 ; Tlw Bishop of London v. McNeil, 
9 Ex. ; 23 L. J. Ex. 111.) But now, by the C. L. P. Act, 1860, s. 25, 
payment into Court may be pleaded to actions on money bonds by leave of 
the Court or a judge. And see post^ “ Payment into Court'' 

Bonds with special conditions are subject to the provisions of the statute 
8 & 9 Will. III. c. 11. By s. 8 of this statute it is enacted, that in all 
actions upon any bond or on any penal sum for non-performance of any 
covenants or agreements in any deed or writing contain^, the pkintiff may 
assign as many breaches as ho shall think fit, and the jury shall assess not 
only such damages and costs of suit as were before usuaUy done, but also 
damages for such of the said breaches as the plaintiff shml prove to have 
been broken j and that tlie like judgment shall be entered on the verdict as 
before had been usually done in sucli actions ; and tliat if judgment shall 
be given for the plaintiff on demurrer, or by confession, or nil dicit, ho may 
suggest upon tlic roll as many breaches as he shall think fit, upon which 
shall issue a writ to the sheriff to summon a jury before the justice or justices 
of assize (or now by the 3 & 4 Will. IV. c. 42, s. 16, before the sheriff), to 
inquire of the truth of those breaches, and to assess the damages that the 
plaintiff shall have sustained thereby. The section then provides, that 
in case the defendant shall pay into Court the damages assessed for the 
breaches, a stay of execution shall bo entered ; or if the plaintiff is satisfied 
by execution, the defendant shall be thereby discharged; but, notwith- 
standing, in each case the judgment shall remain as a security against any 
further breaches, upon which the plaintiff may have a scire facias. Accord- 
ingly the judgment is entered in the usual form for the whole penalty and 
costs, w’itii the addition, ** that the plaintiff have execution against the de- 
fendant of the damages afoi*csaid to £ by the jury assessed, according 

to the statute.’* (See form, Chit. Forms, 10th ed. 267.) The provisions of 
tliis Act, respecting the assignment and suggestion of breaches, and the 
judgment for the penalty as a security for further broaches, are not affected 
by the 0. L. P. Act, 1852 (see s. 96). 

The distinction between common money bonds, within the 4 & 5 Anne, 
0 . 16, and bonds with special conditions, within the 8 & 9 WiU. HI. c. 11, 
is discussed in the judgment of the Court in Smith v. Bond, 10 Bing. 125 ; 
and in 2 Wms. Saund. 187, n. (2) ; and see 2 Chit. Pr. 12th ed. 1008. 

Covenants and agreements in writing containi^ a penal sum for non- 
performance are regulated by this statute, 8 & 9 Will. III. o. 11 (1 Wms. 
Saund. 58 ; and see, per Bromwell, B., Betts v. Burch, 4 H. & K. 506, 510 ; 
28 L. J. Ex. 267, 269.) 
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As to haihhonds, and the summary jurisdiction of the Courts in respect of 
them, see 4 & 5 Anne, c. 16, 20 ; and see ante, p. 86 ; and as to replevin 
bonds, see 19 A 20 Viet. c. 108, s.70 ; and, under the former practice, 11 
Geo. II. c. 19, 8. 23 ; and see^oj^, Replevin Bonds'' 

In suing upon a common money hond^ it is sufficient to declare for the 
penalty without assigning any breach of the condition. 

In suing upon a bond noithin the 8 A 9 Will. III. c. 11, there are two 
courses open to the plaintiff. (2 Wms. Saund. 187 a, n. (/) ; Wehb v. James, 
8 M. A W. 645.) The count may be framed for the penalty only without 
mentioning the condition, or assigning any breach of it ; or the condition 
may be set out and breaches of it assigned in flie declaration. In the 
latter case, the statute will have been complied with at once, and the de- 
fendant will be able to plead either by denying, or by confessing and avoid- 
ing the bond and condition, or the breaches, or botli. In the former case, 
where the count is framed for the penalty only, the defendant (if it be ne- 
cessary for his defence) may set out the condition in his ])lea and aver per- 
formance thereof, or any matter lie may have to adduce in excuse of per- 
formance. Assuming him to plead performance, the performance may, in 
some cases, be pleaded generally ; and then it is necessary for the plaintiff 
in obedience to the statute to assign in his replication the breaches on which 
he relies (2 Wms. Saund. 187, a, h, n. (/) ; 1 Wras. Saund. 116, n. (1) ) j 
or the jperformance may be pleaded with particularity according to the 
terms of the condition ; and then it may be sufllcient for the plaintiff in his 
replication to take issue on the performance, or such portion of it as he dis- 
putes. (Seo Bush V. Leake, 3 Doug. 255 ; Darbishire v. Butler, 5 Moo. 
198; Turner v. M^yatnara, 2 Chit. K. 697; Roakes v. Manser, 1 C. B. 
631 } and as to when performance may be pleaded generally, see post, 
Chap. V, ** Bonds,*') If, instead of pleading performance in either form, 
the defendant pleads non est factum, or some plea in excuse or otherwise, 
on which the plaintiff must necessarily take issue, then he will be obliged, 
m pursuance of the statute, to suggest upon the record, after the joinder of 
issue, all the breaches upon wliicli he intends to relv. This same course of 
suggesting the breaches will also liave to be adopted in the event of his ob- 
taining judgment upon demurrer, or by default, whenever the breaches have 
not been assigned in the declaration or replication by any of the above 
means. {Eihersey v. Jackson, 8 T. R. 255 ; liomfray v. Rigby, 5 M. A 8. 
60; Lawes v. Shaw, 5 Q. B. 322 ; Wehb v. James, 8 M. A W. 645.) And 
the statute in this respect is compulsory, i. e. the plaintiff must either assign 
or suggest breaches, as the case may be, and can only recover damages mr 
the breaches assigned or suggested. \Roles v. RoseiceU, 5 T. R. 638 ; Hardt/ 
v. Bern, 5 T. R. 636 ; Walcot v. Goulding, 8 T. R. 126 ; Welch v. Ireland, 
6 East, 613.) If the defendant jdcads performance as to part of the con- 
dition, and matter of excuse to other part, the plaintiff’s proper course is to 
assign breaches in his replication to the former, and to take issue and 
enter a suggestion of breaches as to the latter. ( Webb v. James, 8 M. A 
645.) 

It is now considered the best course in all cases to assign tlic breaches 
in the declaration, because they are admitted by a judgment by default, or 
on demurrer; whereas the breaches suggested must be ])roved. {Barwisew 
Russell, 3 C. A P. 608 ; Scott v. Staley, 4 Bing. N. C. 724 ; Quin v. King, 

1 M. A W. 42.) Before the C, L. P. Act, 1852, enabled the defendant to 
plead several matters by way of rejoinder, there was an advantage in reserv- 
ing the assi^ment of breaches to the replication, as the detendant was 
thereby restricted to a single answer to each breach. The breaches ore also 
admitted where thef are assigned in the replication, and there is afterwards 
a judgment for want of a rejoinder. {Lawes v. Shaw, 5 Q. B. 322.) 

^ Ad common law the plaintiff could only assign a single breach, whether 
m the declaration or in the replication, otherwise his pleading was open to 
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On a Bondf without assigning a Breach (a). 

That the defendant, by his bond, bearing date the day of 

, A.D. , became bound to the plaintiff in the sum of £ , 

to be paid by the defendant to the plaintiff. 

A hhe count hy administrator qf obligee against two survivors of 
three joint obligors: Ashbee v. Pidduckt 1 M!. & W. 564. 

A like count against an heir on the bond qf his ancestor : see post, 
“ Beirf 


On an Annuity Bond, stating the Condition and assigning a 

Breach (b). 

That the defendant, by his bond, bearing date the day of 

, A.D. , became bound to the plaintiff in the sum of , 

to be paid by the defendant to the plaintiff, subject to a condition 
thereunder written, that if the defendant should pay to the plaintiff 

£ half-yearly, on the day of and the day of 

in every year during the life of the plaintiff, the said bond should 

be void ; and afterwards on the day of , a.u. , the sum 

of , for of the said half-yearly payments of the said an- 

nuity, became due to the plaintiff, and is still unpaid. 


the objection of duplicity; because he claimed the same thing, vis. the 
penalty, in respect of each breach. {Manser's case, 2 Co. Rep. 4a; Corn- 
vjallis v. Savery, 2 Burr. 773.) But the above statute, 8 & 9 Will. III. 
c. 11, enables him to assign as many breaches as he shall think fit. 

He cannot assign or suggest any breaches which occurred after action 
brought, but for these he must proceed by scire facias upon the judgment 
when obtained. (See Willoughby v. Swinton, 6 East, 550.) And it is im- 
portant to remark, that the plaintiff cannot, on a scire facias, suggest any 
breach which he might have originally assigned or suggested. (2 Wms. 
Saund. 189 c, n. (a.) ) (As to the proceedings by scire facias on the judg- 
ment to recover damages for further breaches, see 2 Chit. Pr. 12th ed. 1013 ; 
see form, Chit. Forms, 10th ed. 536 ; Tabor v. Edwards, 4 C. B. N. S. 1 ; 
27 L. J. C. P. 183.) 

On an inquiry to assess damages upon the suggestion of breaches, tlie 
defendant cannot set up any matters in excuse or justification of the breaches ; 
all such matters must be pleaded. (Abp. Canterbury v. Robertson, 1 C. & M. 
690.) 

In an action on a bond within this statute conditioned for the payment 
of an annuity or the performance of other tilings, the Court will not stay 
the proceedings on the payment of the money in arrear and costs, unless 
the defendant also gives a judgment to secure future breaches. {Van Sandau 
V. , 1 B. Ik Aid. 214 ; 2 Chit. Pr. 12th ed. 1376.) 

The liability of the obligor on the whole is limited to the amount of the 
penalty. ( Wilde v. Clarkson, 6 T. R. 303 ; Branscomhe v. Scarbrough, 6 
Q. B. 13.) 

(a) This form is proper for a common money bond under 4 & 5 Anne, 
c. 16 ; and also for a bond with a special condition under 8 & 9 WilL III. 
c. 11, where the plaintiff reserves the breaches for the replication, or for a 
suggestion under the statute, supra, p. 116. In declaring upon a bond, it is 
not necessary to aver a breach by the non-payment of the money. It is suf- 
ficient if the declaration states the debt under the bond ; and it lies upon 
the defendant to discharge himself. {Ashbee v. Pidduck, 1 M. & W. 564.) 

The chum at the end of a declaration on a bond is the amount of the 
penalty. 

{h) Annuity bonds are within 8 & 9 Will. HI. o. 11. {Walcot v. Could- 
ing, 8 T. R. 126.) 
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Count against a surety on an annuity bond assigning breaches : 
White v*. Corbett, 1 E. & E. 692 ; 28 L. J. Q. B. 228. 

On a Bond with a special Condition, setting out the Condition and 

assigning Breaches. 

That the defendant, by his bond, bearing date the day of 

, A.D. , became bound to the plaintiff in the sum of — 

to be paid by the defendant to the plaintiff, subject to a condition 
thereunder written, whereby, after reciting that \here state the ma* 
ferial recitals, if any, in the coridition^ the condition of the said bond 
was declared to be that if \liere state the condition,^ then the said 
bond should be void ; and [Acre assign the breaches in respect of 
tchich the plaintiff seeks to recover damages. It is gften advisable 
where there are several breaches to introduce the second and subse^ 
quent ones by saying, and for a second [or third, etc.'] breach the 
plaintiff say s, etc. : this affords great facility to the defendant in pleads 
ing to the breaches, and, where they are not otherwise distinctly 
marked, prevents his being obliged to point his pleas by an iniroduc* 
tory repetition of the matter to which they are pleaded.] 

On a (Lloyd's) bond given by a company acknowledging a debt, and 
covenanthig to pay it : Chambers v. Manchesffv and Mi ford By. Co., 
5 B. & S. 588 ; 33 L. J. Q. B. 268 ; as to the validity of suchbo7ids, 
see ib. 

By the assignee of a bond, given by a company in exercise of its 
borrowing powers under the Companies Clauses Consolidation Act, 
1845, (8 & 9 Tict. c, 16, ss. 46, 47) : Vertue v. The Bast Anglian By. 
Co., 5 Ex. 280 J and see ante, “ Bills,*' etc. p. 11 1. 

As to the remedy on such bonds, see Gardner v. London, Chatham, 
and Dover By. Co., L. 11. 2 Ch. Ap. 201 ; 36 L. J. C. 323. 


On a bond given under 1 & 2 ll.ct. c. 110, s. 8 : Hinton v.Acra^ 
man, 2 C. B. 367 ; Hayward v, Bennett, 3 C. B. 404. 

On an administration bond assigned by order of the Judge of the 
Court of Probate, assigning breaches: Young v. Hughes, 4 H. & N. 
76 ; 28 L. J. Ex. 161 : and see Sandrey v. Miehell, 3 S. & T. 25 ; 
32 L.J.Q. B. 100. 


Counts on indemnity bonds, post, ** Indemnities on bonds of gua* 
rantee, post, ** Guarantees,'* p. 168 ; on bonds conditioned not to carer- 
cise a trade, post, “ Trade on bail bonds, ante, “ Bail bond,*’ p. 86 ; 
on replevin bonds, post, “ Beplevin bond.** 

Suggestion of breaches of bonds, see post. Chap. V, Bonds.' 


Bboeeb. 

0 

Indebitatus Count by a Broker for Commission, etc, (a). 

Money payable by the defendant to the plaintiff for work done 

(a) An unlicensed broker cannot recover any commission for work as a 
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by tbe plaintiff as a broker, and otherwise, for the defendant, and at 
his request, and for commission and reward due firom the defendant 
to the plaintiff in respect thereof, and for stock, shares, scrip, and 
goods sold and delivered by the plaintiff to the defendant. 

Like counts : Knight v. Cambers^ 15 C. B. 562 ; Knight v. Fitch, 
15 C. B. 566 ; Smith v, Lindo, 4 C. B. N. S. 395 *, 27 L. J. C. P. 
196. 

Count by broker for a share of commission payable Jvr introducing 
business : Gibson v. Crick, 1 H. & C. 142 ; 31 L. J. Ex. 304 ; 
Allan V. Sundius, 1 H. C. 123 ; 31 L. J. Ex. 307. 


JBy a broker against his employer on his indemnity against pcty* 
ments made by the broker under the rules of the Stock Fxchange : 
Smith V. Lindo, supra. 

By a broker against his employer on the implied promise that 
shares delivered to him to sell tvere genuine ; the shares being in fact 
forged, and the plaintiff having been compelled to replace them by 
genuine ones : Westropp v. Solomon, 8 C. B. 345. 

By a broker against his employer on an implied warranty that he 
had authority to sell : Wilson v. Jkfiers, 10 C. B. N. S. 348. 

By a broker on the Stock Fxchange against his employer for not 
completing a sale of shares, whereby other shares tvere bought in 
against him at a greater price : Biederman v. Stone, L. B. 2 C. P. 
504 5 36 L. J. C. P. 198. 

Against a Sharebroker for not purchasing Shares according to 

order. 

That in consideration that the nlaintiff employed the defendant, 
as and being a stock and sharebroker, to purchase for the plaintiff 

shares in the [ company] at the then market price of such 

shares for commission to the defendant, the defendant promised the 
plaintiff to purchase for the plaintiff the said shares at the price and 
on the terms aforesaid ; and although the defendant could then have 
purchased for the plaintiff such shares at the then market price 
thereof, and a reasonable time for so doing elapsed, yet the defen- 
dant did not purchase the said shares for the plaintiflr. 

A like count : Williams v. London Commercial Fxchange Com- 
pany, 10 Ex. 569. 


Against a broker employed to purchase goods, for not giving to his 

broker, 6 Anne, c. 16 {Smith v. Limlo, 4 C. B. N. S. 395 ; 5 ib. 587 ; 27 
L. J. C. P. 196, 335 ; 09 to what constitutes a broker within the statute, 
see ib.) j but he recover for money paid for his employer at his request 
or which he was compelled to pay for liim according to the usage of the 
market. {Pidgeon v. Bursleni, 3 Ex. 465; Jessop v. Lutuyche, 10 Ex. 614; 
Smith V. Lindo, supra ; Chapman v. Shepherd, £. B. 2 C. P. 228 ; 36 L. J. 
C. P. 113 ; Whitehead v. Izod, ib.) It is a usage upon the Stock Ex- 
change, that the broker shall be treated as the principal and held liable for 
the j>rice which ho may recover from his principal as money paid to his 
use. (Smith v. Lindo, 4 C. B. N. S, 395 ; 5 C. B. N. S. 687.) The usi^ 
of Lloyd’s is not such a usage os binds a principal who employs an in- 
surance broker to do business there without notice of it, (Sweeting v. Pearce, 
7 C. B. N. S. 449 J 9 ib. 534 ; 29 L. J. C. P. 265 j 30 ib. 109.) 
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Cabbiebs. I. Of Goods by Labd (a). 

Indebitatus Count a Carrier for the Carriage qf Goods, 

Money payable by the defendant to the plaintiff for the convey- 
ance of goods by the plaintiff for the defendant, at his request. 

brought in the name of the consignor or in that of the consignee. The ac- 
tion is to be brought in the name of the consignor whwe there is w express 
agr^ment between him and the carrier as to th^e employment on his account 
(vdvis V. JameSy 5 Burr, 2680 ; Moore v. Wilson^ 1 T. R. 659 ; Sargent v. 
Morris, 3 B. & Aid. 277 ; Dunlop v. Lambert, 6 Cl. & Fin. 600) ; and where 
the consignor, by necessary implication, employs, the COT ier on his own ac- 
counfi'lwnicB is usually the case where the prope^y~m the goods lias'Hot 
passed to the consignee, and where they remain during the carriage at the 
; risk of the consignor, as where goods are forwarded for sale on approval 
{Swain v. Shepherd, 1 M. & Rob. 223 ; Sargent v. Morris, supra ; J^eman 
V, Birch, supra) ; and where the contract of sale is within the Statute of 
Frauds and there is not sufficient evidence to charge the consignee. {Coats 
V. Chaplin, 3 Q. B. 483 ; Morgan v. Sgkes, referred to in 3 Q. B. 486.) 

* Delivery to, and acceptance by, the carrier appointed by the purchaser to 
carry, is not a sufficient acceptance to charge the purchaser under the Sta- 
tute of Frauds (Norman v, Phillips, 14 M. & W. 277 ; Meredith v. Meigh, 

2 £. & B. 364) ; and in such case the consignee cannot sue, (Coombs v. 
Bristol and Ereter By. Co., 3 H. k N. 510; 27 L. J. Ex. 401.) 

But gen e rally speaking, the action must be brought in the name of the 

* epnsi^re, lor,'’ except in such cases as those just referred to, the delivery to 
t^ y e arner is a deliveiy to the consignee ; it is for him tlmt the goofis ife 
eam^, and the consignor, in employing the carrier, is considered as the 
agent of the consignee for that purpose : as where goods are delivered to 
the carrier under a contract of sale by order of the consignee ( Dawes v. 

« Peck, 8 T. R, 330 ; and see Dulton v. Solomonson, 3 B. & P. 682 ; per 
Parke, B., JPaii v. Baker, 2 Ex. 1, 7> ; and where goods are sliip})ed under a 
bill of lading by order and on account of the consignee. {Broten r. Hodgson, 
2 Camp. 36.) In such cases it is immaterial that the consignor paid the 
carriage. (King v. Meredith, 2 Camp. 639.) 

In an action for the loss of a passenger’s luggage it was held that the 
owner might sue in his own name, though lie travelled as the servant of 
another person who paid the fpre for him and took his ticket. (Marshall v. 
York Netvcastle and Berwick Rg. Co., 11 O. B. 656.) Where a box 
containing projierty of two fiersons was addressed to one only and sent on 
behalf of both, it was held they might join in suing for the loss of the 
goods. {Metcalf v. London and Britton Ry. Co., 4 C. B. N. S. 317.) 

In actions of detinue or trover for the goods, the owner of the goods must 
sue : and in case of doubt as to the proper plaintiff, a difficulty may bo 
avoided by joining a count in trover or detinue wiili counts against* the 
carrier for breach of contract or duty. 

As to the parties to be made defendants where several carriers are con- 
cerned, see the next note. 

As to the rights and liabilities of the consignee of goods named in a bill 
of lading, and of the indorsee of a bill of lading, eeepost, p. 129, and see 
1 Smith’s L. C. 6th ed. 757. 

(a) Carriers of goods by land.'] — The duties of a common carrier of goods 
» imposed by law in the absence of special agreement are : — To receive for 
carriage all goods offered, provided he has convenience to carry them, and 
. the g(^s are of a proper kind, and the employer is ready and willing to 
pay the proper ana reasonable hire (Pickford v. Grand Junction My. Co., 

3 M. A W. 372 ; Johnson v. Midland My. Co., 4 £x. 867) ; to carry for a 
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reasonable reward and deliTer them within a reaaonal^e time {Hales t. 
London and Norths Western Idy, Qo,y 4 B. & S. 66 ; 82 L. J. Q. B. ^2) ; and 
to ensure their safety during the carriage and until delivery, the acts of God 
and the Queen’s enemies only excepted. {Foreoard v. Pittard^ 1 T. R. 27 ; 
Fozti V. Shipton, 8 A. & B. 963 ; Silep v. Horne^ 5 Bing. 217 ; Bourne v. 
Oatliffef 8 M. & G. 643 ; Biehards v. London Brighton and South Coast 
By. Co., 7 0. B. 839.) 

Railway companies as common carriers are subject to the above duties 
(Palmer v. Grand Junction By. Co., 4 M. & W. 749) ; and the additional 
duty is in general imposed upon them by their Acts of carrying for all per* 
sons upon equal terms ; though the only restrict!^ upon the charge ot a 
carrier ar*oommon law is that it must be r^di^le. (ParJeer v. Great 
Western By. Co., 7 M. & G. 253 ; Baxeridate v. Ba^leim Counties Co., 

4 C. B. N. S. 63 ; Piddington v. South^Fastern By. Co., 5 C. B. N. ^ 111 ; 
Branley v. South-Bastern By. Co., 12 C. B. N. S. 63 ; 31 L. J. C. P. 286.) 
The pow er of railway companies to vai^ their liabilitie^by special contracts 
is limits to such conditions as shall be adjudj^ by the -Court 
before whom any question relating thereto shall be tried, to be Just andjrea« 
iipn^e (17 & 18 Viet. c. 32, s. 7 ; McManus v. Lancashire and Yorkshire 
ByTCo., 4 H. A N. 327 ; 28 L. J. £x. 353). As to what conditions have 
been held just and reasonable, see post, Chap. V, “ Carriers.** 

The liability of a common carrier extends throughout the whole distanc e 
oyer which he professes to carry . Thus the liability of a railway company 
^ ~ to carry ove r the lines of other companies, extends over the whole 

distance. {Muschamp'v. Lancaster and Preston 

West Cornwall By. Co., 2 H. & N. 703 ; 27 L. J. Ex. 181 ; Mytton 
T. Midland By. Co., 4 H. & N. 615 ; 28 L. J. Ex. 385 ; Blake v. Grea/ 
Western By. Co., 7 H. & N. 987 j 31 L. J. Ex. 346.) And a common 
carrier reviving goods within_^ the realm to carry them to a place without 
the realm i ^lia me to the dutie s of a common carrier for t he^wm ole distance . 
(Crouch V. London and North- Western By. Co., 1 1 C. B. 2oS.y Xs to goods 
received without the realm, see Branley v. South-Eastern By. Co., 12 C. B. 
N. 8. 63 J 31 L. J. C. P. 286 j Le Conteur v. L. and S.^W. By. Co., L. B. 1 
Q. B. 54. Where goods are accepted by a railway company to be carried 
to a place beyond their line subject to speeial conditions restricting their 
liability, the wnihtions apply throughout the whole distance. (Collins r. 
Bristol anJTLxeier By. Co., 11 Ex. 790 ; 25 L. J. Ex. 185, reversed in Ex- 
chequer Chamber, 1 H. & Tf. 517 j 26 L. J. Ex. 103, but affirmed in the 
House of Lords, 29 L. J. Ex. 41.) Where a co ntrac t is made . w ith one 
company to carry over the lines of other companies, fhcTatter are no parti^ . 
to it, and cartiiot be'lftffd'upbn it (Coxon v. Great Western By. Co., 5 H. ■ 
& N. 274 J ^STX: J. Ex. 165) J unj^ss, as has been suggested, where the 
circumstances are such as to o onsiitute tlie several companies partners 

tranS^ion. (Ib. ; 5 H. A S'. 274,"^79y"" 

The damages in an action against a carrier for delay or loss in the car- 
riage of goods are, according to the rule laid down in the case of Hadley v. 
Baxendale, 9 Ex. 341, such damages as may fairly and reasonably be con- 
sidered as arising naturally, i.e. according to the usual course of things, 
from the breach of contract itself, or such as may reasonably be supposed 
to have been in the contemplation of both parties at the time they made 
the contract as the probable result of the breach of it. According to this 
rule the plaintiff, a miller, in an action against a carrier for delay in de- 
livering a shaft of his mill, was held not entitled to recover as damara 
the loss of profits by the stoppage of the mill, (/5.) So the owner of a 
cotton-mill m an action against a carrier for delay in delivering cotton to be 
used in his mill, was held not entitled to recover damages for iLe wages paid 
to workmen and the loss of profits while the mill was stopped from want 
of the cotton. (Gee v. Lancashire and Yorkshire By. Co., 6 H. A N. 211 ; 
30 L. J. £x. 11.) It has been said that the rule laid down in Hadley y. 

G 2 
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Against a Carrier for not Carrying and Delivering Goods [orfbr 
not Carrying and Delivering them within a reasonable time\ 

That in consideration that the plaintiff would deliver to the de* 
fendant, as and being a carrier of goods for hire, certain goods to be 

by the defendant carried from to , and there ddivered for 

the plaintiff, for reward to the defendant, the defendant promised 

the plaintiff to carry the said goods from to aforesaid, 

and there deliver the same for the plaintiff [within a reasonable time 
in that behalf] ; and the plaintiff delivered the said goods to the de- 
fendant, and the defendant received the same, for the puiyose and 
on the terms aforesaid, and all conditions were performed, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to iiave the said goods carried and delivered as aforesaid : 
yet the defendant did not carry and deliver the said goods for the 
plaintiff as aforesaid [within a reasonable time in that behalf]; 
whereby the plaintiff was deprived of the use of the said goods for 
a long time, and the same were diminished in value. ^Tinder a 
general breach for not carrying and delivering ^ the plaintiff mai/ 
prove a breach by not carrying and delivering within a reasonable 
time, Raphael v. Piclcford, 6 M. k G. 551.] 

Like counts : Beal v. South Devon By. Cu., 5 H. & N. 875 ; Hales 
V. London and North-Western By, Co,, 4 B. & S. 6G ; 32 L. J. Q. 
B. 292 ; Robinson v. Great Western By, Co.^ 35 L. J. C. P. 123 ; 
^o^<,.Chap. Ill, “ Carriers,'* 

A like county stating special damage : Hadley v. Baxendale, 9 Ex. 
341 ; 23 L. J. Ex. 17*9. 


?, supruy is too large, and that Snieed v. Foordy 1 E. k E. 602, 
and Gee v. Lancashire and Yorkshire Rg. Co.y supra, 'contain souudu^' 
statements of the law as to the proxiiiiateness and jjjnnofceness of the 
damage. (See Boyd v, Fitty 14 Ir. Com. L. Kep. 43 ) jDeterioration in 
qy^ity or in the market -value of goods consequent upoTT (CTfiJ 'in Che 
deliveiy of them by a carrier may be charged as aaiiiaffes. (Wtlson v. Lan- 
cashire By. Co., 9 C. B. y. S. 632 ; 30 L. J. C. P. 2§2 ; and see Beal v. 
South Devon By. Co., 5 H. & N. 875 ; 29 L. J. Ex. 441.) And.loss oega- 
eipned Iw a fail in the market, although the carrier luid no notice that 
t he goo ds were sent for sale. (Colfard v. South-Eastern By, Co,, 7 II. & ST, 
79 J 30 L. T. ETx. 393.) Th an action against a carrier for the Ijj^^s^f^oods, 
the plaintiff is en titled to recover the market-value of the gcKids at tlicpl ac^ 
t o whicli , and not at the place from winch tlicy were conhigiiecT {Bice v. 
"Saxenffaley 7 H. & N. 96 ; 30 L. J. Ex. 371.) If tliero is n Q,^ar ket for 
such goods at the place of delivery, the jury must ascertain IneTr value 
by taking the cosL^irhie, together with tlic cost of caiTi uge, and allowing 
a reasonable sum for importer's profit. {O^anldnv, Great Western By, 

J. Q. B. 1^4.) 

Loss of hire of goods sent for hire c annot be recovered unle ss the carrier 
had notice that they were sent for tliat purpose. {Hales yTDondon and 
North-Western By. Vo.., 4 B. & S. 66 ; 32 L. J. Q. B. 292.) Nor loss of 
^pfit by a sale at a ]yrt jcplap giarke t. unlfiss^ the carrier had 
were sent there to bo sold. {Great*'*W^estern By. Co, v. 

L. It. 1 C. P. 329.) An agreement may be made by the parties as to the 
value to be pi^ upon the goods in case of loss or ii^jury ; as, where a 
railway company offered different rates for the carriage of horses under 
and above the value of £10, and horses were sent as under £10 value, 
damages were held not to be recoverable to a greater amount. {M^Cance 
V. Lmdon and North- Western By. Co.y 3 H. & C. 843 ; 34 L. J. £x. 39.) 



125 


Carriers. — I. Of Goods hy Land. 

A like count against a common carrier subject to the terms of a 
special notice : Butt v. Great Western By. Co., 11 C. B. 140. 


Against a Carrier for not Delivering according to the directions 

of the Plaintiff. 

That ia consideration that the plaintiff would deliver to the 
defendant, as and being a carrier or goods for hire, certain goods 
to be by the defendant carried from to , and there de- 

livered according to the directions of the plaintiff, for reward to 
the defendant, the defendant promised the plaintiff to carry the 

said goods from to aforesaid, and there deliver the same 

according to the directions of the plaintiff in that behalf ; and the 
plaintiff delivered the said goods to the defendant, and the defendant 
received tlie same for the purpose and on the terms aforesaid, and 
the plaintiff directed the defendant to deliver the said goods at a 

certain place in aforesaid, called ; and all conditions were 

fulfilled, and all things happened, and all times elapsed, necessary 
to entitle the plaintiff to have the said goods deliverea by the defend- 
ant at the last-mentioned place ; yet the defendant did not deliver 
the said goods at the last-mentioned place, whereby the plaintiff lost 
the said goods. {^As to the destination of the goods being altered by 
the consignee, see Lo^idon and N.- TF. By. Co. v. Bartlett, 7 H. & 
N. 400 ; 31 L. J. Ex. 92.] 

A like count : Scothorn v. South Staffordshire By. Co., 8 Ex. 

341. 

Against a Carrier for not Carrying and Delivering Goods in time 

for a Market, 

That in consideration that the plaintiff would deliver to the de- 
fendant, as and being a carrier oi goods for hire, certain goods to 

be by the defendant carried from to , and there delivered 

to the plaintiff in time for a market to be there held at noon on 

the day of , a.d. , for reward to the defendant, the 

defendant promised the plaintiff to carry the said goods from 

to aforesaid, and there deliver the same to the plaintiff in time 

for the said market to be so held as aforesaid ; and the plaintiff de- 
livered the said goods to the defendant, and the defendant received 
the same for the purpose and on the terms aforesaid, and all con- 
ditions were performed, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said goods 

carried from to aforesaid, and there delivered to him by 

the defendant at the time aforesaid ; yet the defendant did not de- 
liver the said goods to the plaintiff at aforesaid, in time for the 

said market there held as aforesaid ; whereby the plaintiff was 
deprived of the use of the said goods, and lost the pronts which he 
would have made by selling them at the said market, and the benefit 

of the expense which he incurred in travelling to aforesaid to 

meet the said goods, and in preparing to receive the same and to 
sell them at the said market, and the said goods were deteriorated 
and diminished in value. 

Against a carrier on a special contract to forward perishable goods 
the same evening : Bickford v. Grand Junction By. Co., 12 M. 
W. 766. 
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Against a Carrier fhr the Loss qf Goode, 

That in consideration that the plaintiff would deliver to the de- 
fendant, as and being a carrier of ^oods for hire, certain goods of the 

plaintiff to be by the defendant sately carried from to , and 

there delivered for the plaintiff, for reward to the defendant, in that 
behalf, the defendant promised the plaintiff that he would safely carry 

the said goods from — to aforesaid, and there deliver the same 

for the plaintiff as aforesaid ; and the plaintiff delivered the said 
goods to the defendant, and the defendant received the same for the 
purpose and on the terms aforesaid, and all conditions were per- 
formed, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have the said goods safely carried from — 

to aforesaid, and there delivered to him as aforesaid ; yet the 

defendant did not safely carry the said goods from to 

aforesaid, and there deliver the same for the plaintiff as aforesaid ; 
whereby the said goods were wholly lost to the plaintiff. 

A like count : Sums v. Chaplin^ 5 A. E. 634 ; and see post ^ Chap. 

Ill, ‘ • ’• 


Count against a carrier for injury to goods, alleging a declaration of 
value and an engagement to pay an increased rate of charge under 
the Carriers Act, 11 Geo. Jf , & I Will. If" c. 68 : Borens v. 
Great Northern By. Co., 0 H. & N. 366; 30 L. J. Ex. 153 (tf). 

Action against a railway company for money received to recover hack 
overcharges for packed parcels, etc. : see ante, p. 50, ajtd see the 
cases referred to below (h). 


Against a Railway Com 2 )any for not providing Trucks to convey 

Carriages. 

That the defendants were possessed of a railway from to , 

and of certain trucks provided by them for the conveyance of car- 
riages upon the said railway for hire ; and thereupon, in considera- 


(a) See the Carriers Act, post, Chap. V, “ Carriers.” Where a person de- 
livers to a carrier goods of the description raentioned in the Act, and (| gc|yes 
their nature and value, it lies ujjon the carrier to demand the incrSSeS 
charge, and if no such demand is made, the carrier is liable for loss or 
injury to the goods, although the increased cliarge has not been tendered 
or paid, {Behrens v. Great Northern By. Co., 6 H. N. 366 ; 7 ih. 950 ; 
30 L. J. Ex. 153 ; 31 ih. 299.) 

(b) A r ailway comp any which ii^iable by statute to carry for all per- 
sons upon equal terms (aw p. 123), caniiM cliarge more Tor aparceTeoh- 
signed TO bne bct*son "containing severaT packed parcels belonging to dif 
fci^tjpersons, than for a parcel containing goods oelonging all to one per 
s on ; andTf any overcharge is made and paid, it may be recoveretf^acK m 
an action for money received. {Pickford v. Grand Junction By. Co., 10 M. 
& W. 399 ; Crouch v. Great Western By. Co., 11 Ex. 742 ; Parker v. 
Great Western By. Co., 11 C. B. 546; Gorton v. Bristol and Exeter By. 
Co., 4 H. & X.. 33 ; 28 L. J. Ex. 169 ; Piddington v. South'-Eastem By. 
Co., 5 C. B. X. 8. ill ; 27 L. J. C, P. 296.) It is i miyy^^rial t hat the 
^eral parcels are addressed to different persons, and the adamses appear 
on fEe parcels, if they are consigned coIleclTvwy. (Baxendale v. London 
and Souths WestemBy.^ Co.; L. B. 1 E£Vyr;ML. J. Ex. 108.) 

I But where the several parcels belonging to different persons are not en- 
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tion that the plaintiff would delirer to the defendants certain car- 
riages of the plaintiff, to be conveyed u^n the said railways of the 
defendants, from to aforesaid, for reward to the defen- 

dants, the defendants promised the plaintiff to provide trucks for 
the conveyance of the said carriages, and to convey the said carriages 

thereon from to as aforesaid ; and the plaintiff delivered 

the said carriages to the defendants, and they received the same for 
the purpose and on the terms aforesaid, and all conditions were per- 
formed, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have trucks provided and the said carriages 
conveyed as aforesaid ; yet the defendants did not provide trucks 
for the conveyance of the said carriages, nor did they convey the 

said carriages from to aforesaid, whereby the plaintiff was 

deprived of the use of the said carriages for a long time, and lost the 
benefit of the expense which he incurred in delivering the said car- 
riages to the defendants, and was put to expense in conveying the 
said carriages to aforesaid. 

Against a railway company on a contract to provide trucks for the 
carriage of horses^ for not providing pryper trucks : McManus v. 
Lincolnshire and Yorkshire My. Co.., 2 H. & N. 693 ; 27 L. J, Ex. 
201 ; 28 ib. 353. 


Against a Carrier for Damage done to Furniture m removing it. 

That in consideration that the plaintiff would employ the defen- 
dant to remove and carry from to certain furniture of 

the plaintifl* for reward to the defendant, the defendant promised 

I 

cl osed in one package, although they are all consigned at one time by and 
Co same Arsons, tlie company is justified in charging an increased rate 
respect of the increase^^'troub le in weighing and entering the different 
parcels {Baxeiidafe v. Eastern Counties By. Co., 4 C. B. N. S. 63 ; 27 L. 
J. C. P. 137 ; and see Parker v. Great Western By. Co.^ 6 E. & B. 77 ; 25 
L. J. Q. B. 209.) An injunction will not lie at law to restrain a railway com- 
pany from charging excessive rates for packed parcels. {Sutton v. South- 
Eastern By. Co., L. R. 1 Ex. 32 35 L. J. Ex. 38.) 

Where a railway company eluded tlie same rate for tlie carriage of par- 
cels, wh^her it included the collection and delivery of them by the com- 
pany or not, it was Iield that a person who did not require the latter ser- 
vices, but performed themliiinself, was entitled to a rebate from the chaise 
for carriage on that account, and tfiat it was recoverable in an action for 
money had and received. {Piclcford v. Grand Junction By. Co., 10 M. A 
W. 399 ; Garton v. Bristol and Exeter By. Co., 1 B. & S. 112 ; 30 L. J. 
Q. B. 273; JBaxendale v. Great Western By. Co., 14 C. B. S. 1 ; 16 ib. 
137 ; 32 L. J. C. P. 225 ; 33 ib. 197.) 

Charges exacted by a railw'ay company from one person in excess of 
those paid by other persons, cannot be recovered back as money received 
merely on the ground of the inequality of the charge. {Garton v. Bristol 
and Exeter By. Co., 1 B. & S. 112 ; 30 L. J. Q. B. 273 ; per Erie, J., 
Baxendale v. Great Western By. Co., 14 C. B. N. S. 1, 42 ; 32 L. J. C. P. 
225, 239 ; and see Sutton v. Great Western My. Co., 3 H. & C. BOO ; 35 L. 
J. Ex. 18.) 

A railway company acting as common carriers, and carrying to places 
beyond and off their line, may ohaige a through rate lower than the rates 
on their line in proportion to the distance. (Baxendale v. London and 
South-Western By. Co., L. R. 1 Ex. 137 ; 35 L. J. Ex. 108.) 
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the plaintiff to use due care, skill, and diligence in removing and 
carrying the said furniture as aforesaid, and the plaintiff employed 
the defendant for the purpose, and on the terms aforesaid ; yet the 
defendant did not use due care, skill, and diligence in removing and 
carrying the said furniture as aforesaid, and in so doing broke and 
injured the same, whereby the said furniture was much damaged 
and lessened in value. 


Against a Railway Company for not safely keeping Goods left in 

their custody at one of their Stations, 

That in consideration that the plaintiff would deliver to the defen- 
dants certain goods of the plaintiff to be by the defendants safely 
and securely kept, and redelivered to the plaintiff on request, for re- 
ward to the defendants, the defendants promised the plaintiff safely 
and securely to keep the said goods, and to redeliver tlie same to the 
plaintiff on request ; and the plaintiff delivered to the defendants and 
the defendants received the said goods for the purpose and on the 
terms aforesaid, and the plaintiff afterwards, and within a reason- 
able time in that behalf, requested the defendants to redeliver the 
same to the plaintiff ; and all conditions were performed, and all 
things happened, and all times elapsed, necessary to entitle the plain- 
tiff to have the said goods safely and securely kept, and redelivered 
by the defendants to the plaintiff as aforesaid ; yet the defendants 
did not safely and securely keep the same, and redeliver the same to 
the plaintiff as aforesaid ; whereby the said goods were lost to the 
plaintiff, and he was put to expense in endeavouring to recover pos- 
session of them. 

A like count : Van Toll v. South-Eastern By, Co.^ 12 C. B. N. 
S. 75 ; 31 L. J. C. P. 241. 


Against a Railway Company for not Fonoarding and Delivering in 
due time Goods left at one of their Stations to be safely kept and 
forwarded according to order. 

That the defendants were carriers of goods for hire, and in consi- 
deration that the plaintiff delivered to the defendants at cer- 

tain goods of the plaintiff, to be by them kept and returned to him, 
or carried and delivered for him at his option as hereinafter men- 
tioned, for reward to the defendants, the defendants promised the 
plaintiff that they would at his option safely and securely keep the 
said goods for him and return them to him on request, or carry and 
deliver them for him to and at such place as he should direct by any 
orders to be given by him to them ; and the plaintiff afterwards, and 
whilst the defendants held the said goods for the purpose and on the 
terms aforesaid, directed the defendants by certain orders given by 

him to them to carry the said goods from aforesaid to ,and to 

deliver the same there for the plaintiff; and all conditions were per- 
formed, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have the said goods so carried by the de- 

fen^nts from to — aforesaid, and there delivered for the 

plaintiff according to the defendants* said promise in that behalf ; 
yet the defendants did not within a reasonable time in that behalf 

carry the said goods from to aforesaid, and there deliver 

the same for the plaintiff; whereby the plaintiff was deprived of the 


Carriers. — II. Of Goods hy Water. 129 

use of the 6aid goods for a long time, and the same were deteriorated 
in value. 


Count for not delivering goods left at a station within a reason- 
able time after request : Stallard v. Great Western Ry. Co.^ 2 B. & 
S. 419 ; 31 L. J. Q. B. 137. 


Count against a hooJcing-oMee keeper for losing goods : see post. 
Chap. Ill, ‘‘ Carriers.*^ 


Cabbiees. II. Of Goods by Watee {a). 

Indebitatus Count for Freight (C. L. P. Act, 1852, <S5cA. B. 13). (h) 

Money payable by the defendant to the plaintiff for freight for 
the conveyance by the plaintiff for the defendant, at his request, of. 


(a) Carriers of goods by %oatei'.'] — Common carriers of goods by water, 
ill the absence of any express contract, are subject to the same duties at 
commou law as carricjrs of goods by land (see ante, p. 122) ; and no difference 
arises in their liabilities in consequence of the place of destination being 
beyond the seas and out of the realm. (See Benett v. Penhisular and Orien- 
tal Steamboat Co., 6 C. B. 775 ) But it is usual for shipowners to make 
special contracts respecting the carriage of goods by charterparty, bill of 
lading, or otherwise j and then their liability is regulated by the written 
document only. (See Laveroni v. Drury, 8 Ex. 166 ; Kay v. Wheeler, L. B. 
2 C. P. 302.) ‘ 

(i) An indebitatus count will not lie for freight under a charterparty by 
deed {Jtty v. Parish, 1 B. & P. N. R. 105) ; and where the master of a ship 
enters into a cliarterjmrty by chvd, the shipowner cannot sue in an indebi- 
tatus couut for the freight earned under it. {Sckack v. Anthony. 1 M, & S. 
673.) In general, either the master or the owner may sue for freight where 
the contract is not under seal. 

As to when an action lies for freight pro rata itineris on delivery of the 
goods at a place short of their destination, see Cook v. Jennings, 7 T. R. 
381 ; Hunter v. Frinsep, 10 East, 394 ; Vlierboom v. Chapman, 13 M. & 
W. 230 ; and as to the claim for freight pro raid on deliTery of an incom- 
plete cargo, see Ritchie v. Atkinson, 10 East, 295. 

The statute 18 & 19 Viet. e. Ill, for amending the law relating to bills 
of lading, by s. 1 enacts that “ every consignee of goods named in a bill of 
lading and every indorsee of a bill of lading, to whom the property in the 
goods therein mentioned shall pass upon or by reason of such consignment 
or endorsement, shall Jiave transferred to and vested in him all rights of 
suit, and be subject to the same liabilities in respect of such goods as if the 
contract contained in the bill of lading had been made with himself.** 

By 8.2 “ nothing herein contained shall prejudice or affect any right of 
stoppage in transitu, or any right to claim ^ight against the original 
shipper or owner, or any liability of the consignee or indorsee, by reason or 
in consequence of his being such consignee or indorsee, or of his receipt of 
the goo^ by reason or in consequence of such consignment or indorse- 
ment.** 

By 8. 3 « every bill of lading in the bands of a consignee or indorsee for 
valuable consideration representing goods to have been shipped shall be 
oonolusive evidence of such shipment as against the master or other person 

a 3 
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goods in ships lafter the word freight add primage and average, if 
claimed']. 

A like count with a count for demurrage : Sweeting v. Darthez^ 14 
C. B. 638. 

A like count for freight payable in advance : Seeger v. Duthiet 8 
C. B. N. S. 45 ; 29 L. J. C. P. 253. 


Special counts for freight on chart erparties, post^ ‘‘ Charterpar^ 
ties,” p. 137. 


Indebitatus Count for demurrage. {C. I. P. Act, 1852, 

Schcd. B. 14.) {a) 

Money payable by the defendant to the plaintiff for the demur- 
rage of a snip of the plaintiff kept on demurrage by the defendant. 


signing the same, notwithstanding that swell goods may not ha^’e been so 
shipped, unless swell holder of the bill of lading shall have Imd actual 
notice at the time of receiving the same that the goods had not been in 
fact laden on board.” But the owner is not bound by the signature of the 
master for goods not in fact shipped. (Jessel v. Bath, L. R. 2 Ejt. 267 ; 36 
L. J. Ex. 149 ; and see Meuer v. Bresser, 16 C. 11. N. S. 646 ; 33 L. J. 
C. P. 289.) 

Before this statute the indorsement of the bill of lading transferred only 
the property in tlie goods, and not the contraet ; and the indorsee could 
neither sue nor be sued ujkju it. {Licklarrow v. hfason, 2 T. R. 63 ; 6 East, 
21 ; 1 Smith’s L. C. 6th cd. 6t)9 ; Thompson v. Doming, 14 M. k W. 403 ; 
Howard v. Shepherd, 9 C. B. 297.) But if the indorsee aceepted the goods 
under the bill of lading, this might be evidence of a new contract to pay 
freight, or even demurrage, according to the terms of it. {Moller v. 1 
6 E. & B. 755 ; 25 L. J. Q. B. 94 ; Sihidt v. Unheris, 5 1). & L. 460 ; Smith 
V. Sieveking, 4 E. & B. 915 ; 5 E. & B. 5H9 ; Chappel v. Comfort, 10 C. H. 

K. S. 803 ; 31 L. J. C. P. 58.) And if tlie freight, etc., was payable “as 
per charterparty,” he uiight become liable to the terms of that instrument. 
(Sanders v. Vanzeller, 4 Q. B. 260 ; Wegener v. Smith, 15 C. B. 285 ; see 
Kern v. Deslandes, 10 C. B. N. S. 205; 30 L. J. C. P. 297.) 

The indorsee of a hill of lading, taking it bond fide and without notice, is 
entitled to the goods freed from the right of stoppage in transitu, and all 
other rights and charges against the goods except those specified in the bill 
of lading {Lickharrow v. Mason, supra ; Foster v. Colby, 3 H. k N. 706 ; 
28 L. J. Ex. 81 ; Shand v. Samierson, 4 11. k N. 381 ; 28 L. J. Kx. 278), 
provided his indorser liad the right to indorse. (See Oumey v. Behrend, 3 
E. k B. 622, 633.) The liability of (he indorsee under the statute does not 
continue after he has indorsed it away, provided ho does so liefo re the arrival 
and delivery of the cargo. (Smurlhwaile v. Wilkins, 11 C. B. N. S, 842 j 31 

L. J. C. P. 214.) It stHims that the indorstmient of the bill of lading trans- 
fers to the indorsee the right of action for a breach of the contract previously 
accrued. (Short v. Simpson, L. K. 1 C. P. 248 ; 35 L. J. C. P. 147.) 

(a) This count will lie only where there is an express agreement to pa^' 
demurrage eo nomine, or against the indorsee of a bill of lading containing 
an express stipulation by reference or otherwise to that efibet. (8ae supra.) 
Wh^ the charterer or consignee becomes otherwise chargeable for the de- 
toution of the sWp or delay in accepting the goods carried, he must be sued 
in a special count. {Brounckerv. Scott, 4 Taunt. 1 ; Evans v. Forster, 1 B. it 
Ad: 118 ; Born v. Bensusan, 9 C. k P. 709 ; Molier v. Young, 5 E. A B. 
756; see ‘‘ ChaHerpartgfi post, p. 137.) 
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Indebitatus Count for lighterage. 

Money payable by the defendant to the plaintiff for the lighterage, 
conveyance, shippin^j, and landing of gooos conveyed in lighters and 
other vessels, and shipped and landed from the same by the plaintiff 
for the defendant, at his request. 


Indebitatus Count for Tonnage on Canals. 

Money payable by the defendant to the plaintiff for the tonnage 
of goods conveyed by the plaintiff for the defendant, at his request, 
in barges and other vessels. 


the Canrier against the Shipper for Freight and Primage ^ 

payable in advance. 

That in consideration that the plaintiff would receive on board 

of his ship, , then about to sail from to , certain 

goods of the defendant, to be conveyed by the plaintiff in the said 
sl^ from to aforesaid, the defendant promised the plain- 

tiff that he would, two months after the said ship with the said 
goods on board thereof should have set sail on tne said voyage, 

pay to the plaintiff freight in advance at the rate of £ per ton 

measurement for each ton of the said goods, and also primage at 

the rate of £ per cent, upon the said freight ; and the plaintiff 

received the said goods of the defendant on board of the said ship 
for the purj^ose and on the terms aforesaid, and the said ship with 
the said goods on board thereof afterwards set sail on the said 
voyage ; and all conditions were performed, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to be paid 
the said freight and primage ; yet the defendant has not paid the 
same. 

A like count : Tindall v. Taylor^ 4 E. & B. 219 ; 24 L. J. Q. B. 12. 

Indebitatus count for freight payable in advance: Seegery.Du- 
ihie, 8 C. B. S. 45 ; 29 L. J. C* P. 253. 


Py the Owner of a Ship against the Shipper and Consignee of Goods 
for not receiving the Goods within a reasonable time. 

That in consideration that the plaintiff received on board of his 

ship , certain goods of the defendant, to be bv the plaintiff 

carried in the said ship from to , and there delivered 

to the defendant (certain perils and casualties only excepted), the 
defendant paying freight for the same as agreed upon, the defen- 
dant promised the plaintiff to receive the said goods at afore- 

said m)m the plaintiff within a reasonable time after the defendant 
should have notice of the plaintiff being ready to deliver the same 
as aforesaid ; and the plaintiff accordingly carried the said goods 

in the said ship from to aforesaid, and all conditions were 

fulfilled, and idl things happened, and all times elapsed, necessaiyr 
to entitle the plaintiff to have the said goods received by the defen- 
dant as aforesaid ; yet the defendant did not nor would receive the 
said goods within such reasonable time as aforesaid ; whereby the 

said ship was detained at aforesaid for a long time, and the 

plaintiff was deprived of the use of the said ship, and incurred expense 
in maintaining the crew thereof during all the time last aforesaid. 
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As to this count, see Jesson v, Soll^, 4 Taunt. 62 ; Evans v. 
Forster, 1 B. & Ad. 118 ; Molhr v. Young, 5 E. & B. 755 ; 26 L. J. 
Q. B. 94. 

Count hy a carrier upon a contract for the carriage of goods in a 
lighter, for not accepting the goods within a reasonable time : Granger 
V. Dacre, 12 M. & W. 431. 

By master qf ship against consignor on the hill of lading, stipula^ 
ting that the vessel should take her regular turn in unloading , for not 
unloading in turn : Cawthron v. Trickett, 15 C. B. N . S. 754 ; 33 
L. J. C. P. 182. 

By the carrier against the shipper upon the implied warranty 
that the goods shipped were not dangerous : Brass v. Maitland, 6 E. 

•AB.470; 26 L. J. Q. B. 49. 


By the Consignee of Goods against the Master of a Ship on the Bill 

of Lading for not delivering (a). 

That in consideration of the plaintiff causing to be shipped on board 

the ship ■ — , in the port of , certain goods of the plaintiff for 

the purpose and on the terms hereinafter mentioned, the defendant, 

bj a bill of lading, made on the day of , a.d. by the 

defendant, and delivered to the plaintiff, promised the plaintiff that 
the said goods of the plaintiff iii the said bill of lading mentioned 
and then so shipped as aforesaid, should be delivered at — (certain 
perils and casualties only excepted), to the plaintiff, he paying freight 
for the same [with primage and average accustomed] ; and the de- 
livery of the said goods as aforesaid was not prevented by any ot 
the perils or casualties aforesaid, and all conditions were fulfilled, 
and all things happened, and all times elapsed, necessary to entitle 
the plaintiff to have the said goods delivered to him at afore- 
said ; yet the said goods were not delivered to the plaintiff at 

aforesaid, whereby the same were wholly lost to the plaintiff. [I/^ 
the cause of action is for not delivering in good order, state that the 
goods were “ shipped in good order” and “ to be delivered in like 
order and condition,” according to the hill of lading, and charge the 
breach accordingly.'] 

A like count : Bradley v. Bunipace, 7 H. & N. 200 ; 31 L. J. Ex. 
210. A like count, charging loss of goods hy a collision: Lloyd v. 
General Iron Screw Collier Co., 3 H. & C. 284 ; 33 L. J. Ex. 269. 


By the Indorsee of a Bill of Lading against the Master for not de- 
livering the Goods. (18 & 19 Viet. c. lll,tf. 1, see ante, p. 129.) 

That in consideration of G. H. causing to be shipped on board the 

lip — — , in the port of , certain goods of the said G. H. for 

the puipose and on the terms hereinafter mentioned, the defendant, 

by a bill of lading, made on the day of , a.d. by the 

defendant, and delivered to the said G. H., promised the said G. H, 
that the said goods of the said G. H., in the said bill of lading men- 
tioned, and then so shipped as aforesaid, should be delivered at 

(certain perils and casualties only excepted), to the said G. IT. or 
his assigns, he or they paying freight for the same [with primage 


(a) As to the proper party to sue the carrier, see ante, p. 121. 
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and average accustomed], and the said G. K. indorsed the said bill 
of lading to the plaintiff, to whom the property in the said goods 
thereby passed ; and the delivery of the saia goods as aforesaid was 
not prevented by any of the perils or casualties aforesaid, and all 
conditions were performed, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said goods de- 
livered to him at aforesaid ; vet the said goods .were not de- 

livered to the plaintiff at — aforesaid, whereby the same were 
wholly lost to tlie plaintiff. the directions at the end of the jpre^ 
ceding form.^ 

A tike count hy the indorsee ^ a hill of lading against the ship» 
owner •• Shand v. Sanderson^ 4 H. & N. 381 ; 28 L. J. Ex. 278. 8ee 
like counts i held had before the statute : Thompson v. Doming , 14 
M. & W. 403 ; Soxoard v. Shepherd, 9 C. B. 297. 


Count against the indorsee of a hill of lading for demurrage payable 
as per charterparty : see Chappel v. Comfort, 10 C. B. N . S. 802 ; 
31 L. J. C. P. 68 ; and see ante, p. 130 (a). 

Count against the indorsee of a hill of lading for freight : Smurth- 
waite V. Wilkins, 11 C. B. N. S. 842 ; 31 L. J . C. P. 214 ; Meyer v. 
Dx'esser, IG C. B. N. S, 646 ; 33 L, J. C. P. 289 ; and see Lewis v. 
M'Kee, L. 11. 2 Ex. 37 ; and ante, p. 130, n. 


Against a Carrier for negligently stoxving the Goods, whereby 

they were damaged. 

That in consideration that the plaintiff would deliver to the de- 
fendant certain goods of the plaintiff to be carried in a ship of the 
defendant from to , for reward to the defendant, the de- 

fendant promised the plaintill* to use due and proper care and skill 
in stowing the said goods on board of the said ship, and to carry the 
said goods from to as aforesaid (certain perils and casual- 

ties only excepted) ; and the plaintiff delivered the said goods to the 
defendant and the defendant received and had the same for the 
purpose and on the terms aforesaid, and the defendant was not 
prevented from performing his said promise by any of the perils 
and casualties aforesaid ; yet he did not use due and proper care and 
skill in stowing the said goods on board of the said ship ; whereby 
the said goods were damaged and deteriorated in value. 

Like counts: Axiderson v. Cht^man, 5 M. & W. 483; and see 
othex' counts in tort, post. Chap. Ill, “ Carriet*s.'* 

Count for damage done to the goods hy stoxoing them on deck: 
Saxgent v. Morris, 3 B. & Aid, 277 ; for negligence in loading goods 
on hoard under a special contract : Cooke v. Wilson, 1 C. B. N. S, 163 ; 
26 L. J. C. P. 16 ; the like on a contract made abroad : Cohen v. Gaxt- 
def, 3 F. & F. 465. 

Counts for losing goods : Gatliffe v. Bourne, 4 Bing. N. C. 314. 

A like count xcith a second count upon a contract to carry goods 
safely from the wharf qf laxiding to the plaintiff* s place of hxtsmess : 
James v. Bourne, 4 Bing. N. C. 420. 
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Count for damping the goods : JBennion v. Davison, 3 M. & W. 
179; Alston v. lELerrxng, 11 Ex. 822; 25 L. J. Ex. 177. And see 
counts framed in tort, post, Chap. Ill, “ Carriers*' 

Count against a carrier hy water on the implied promise that his 
vessel was seaworthy : Lyon v. Mells, 5 East, 428 ; and see as to this 
cause of action, Shaw v. York and North Midland My. Co., 13 
Q. B. 347 ; M'Manus v. Lancashire and Yorkshire My. Co., 2 
M. & K. 693 ; 27 L. J. Ex. 201. 


Against the Master of a Steam-Tug for negligence in towing 

the Plaintiff s Ship. 

That in consideration that the plaintiff would employ the defen- 
dant with a steam-tug of the defendant to tow a certain ship of the 
plaintiff from the port of out to sea, for reward to the defen- 

dant, the defendant promised the plaintiff so to tow the said ship in 
a careful, skilful, and proper manner ; and the plaintiff employed 
the defendant, and the defendant accepted and entered upon the 
said employment, for the purpose and upon the terms aforesaid, and 
all conaitions were performed, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to have the said ship 
so towed by the defendant in a careful, skilful, and proper man- 
ner; yet the defendant towed the said ship in a negligent, unskilful, 
and improper manner, whereby the said ship became and was 
stranded and damaged. 

A like count: Symonds v. Pain, 6 H. & N. 709 ; 30 L. J. Ex. 
256. 


Cabbiebs. III. Of Passengebs (a). 

Indehitatus Count hy a Carrier for Passage Money. 

Money payable by the defendant to the plaintiff for the convey- 

(a) Carriers of Passengtrs.l — The duty of a carrier of passengers is to 
carry all passengers who offer thcinselvcH in a fit and proper state to be 
carried, provided the carrier has convenience to curry them, and the pas- 
sengers are ready and willing to pay the proper and reiwonuble fare. But 
e grriere of passengers dp not insure the saft^’ of passt'ngcrs during the car- 
nage, ^(T are onTv responsible for Iziiiim's euuet'd by negligence. (See Bir- 
keit V. WhiteKaem LuncXidn By. Co., 4 L N. 730, 7S4. j The action for 
a breach of duty in carrying a passenger or his luggage, is so far indepen- 
dent of contract that the jjasseiiger may maintain the action in his own 
name, though another person took and paid for the ticket for him. {Mar- 
shall V. York Newcastle and Berwick By. Co., 11 C. B. 655 ; and see Waite 
T. North-Eastern Ry. Co., E. B. k E. 719 ; 27 L. J. Q. B. 417 ; 28 ib. 268.) 
A person having taken and had delivered to him by the company tickets for 
his servants, which he kept in his own imssession, was hold entitled to sue the 
company for not carrying Ids servants, wlioin the company had refused to 
carry be^u.s6 they could not produce their tickets ; the company relying on 
a bye-law requiring each passenger to show when required the ticket fur- 
nished to him on p^ing his fare, which was held not to apply. {Jennings v. 
Great Northern By. Co., L. K. 1 Q. B. 7 ; 85 E. J. Q. B. 15.) 

o^ev tne I mes of other coi^anies, contracts witu that coiiTpahy omy wliicn 
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ance of the defendant in a carriage [or a ship], at his request, by 
the plaintiff. 


Against a Carrier for not carrmng a Passenger toko has 

hooked his Place, 

That the defendant was a carrier of passengers and their luggage 
in a carriage from to for hire ; and thereupon in con- 

sideration that the plaintiff would take and engage a place in the 
carriage of the defendant, to be carried therein as a passenger with 

his luggage from to aforesaid, for hire to the defendant, 

the defendant promised the plaintiff to carry the plaintiff with his 

said luggage in the said carriage, from to aforesaid ; and 

the plaintiff took and engaged a place in the said carriage, to be 
carried therein with his luggage as aforesaid, on the terms aforesaid ; 
and all conditions were fulfilled, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to be carried with his 

said luggage in the said carriage from to aforesaid ; yet 

the defendant did not nor would carry the plaintiff with his said 

luggage in the said carriage, from to aforesaid j whereby 

the plaintiff was obliged to procure another conveyance, and was 
put to expense and inconvenience. 


Count hy Hushand for Loss of his Wife's Luggage, 

That the defendants were carriers of passengers and their luggage 
[on a railway] from to , and in consideration that the plain- 

tiff caused his wife to become and be a passenger to be carried with 

her luggage by the defendants [on the said railway] from to 

aforesaid within a reasonable time in that behalf, for reward then 


issued the ticket and cannot sue the others upon the contract. {Mytton v. 
Midland Ry. Co., 4 H. & Tf. 61.^ ; 28 L. J, Ex. 385 ; and see ante, p. 123.) 
As to the liability of a railway company carrying passengers over the lines 
of another company for injuries caused by the negligence of the latter com- 
pany, see Birkett v. Whitehaven Junction Ry. Co., 4 H. & N. 730; Blake v. 
Great Western Ry. Co., 7 H. & N. 987 ; 31 L. J. Ex. 346. 

The liability of a currier for jiassengers’ luggage taken charge of by the 
carrier is the same jis for other goods carried, but not if the luggage remains 
in the care and custody of the passenger. {Richards v. London and Brighton 
Ry. Co., 7 C. B. 839 ; Stewart r. London and North- Western Ry. Co., 3 
H. A C. 135 ; 33 L. J. Ex. 199 ; and see Le Conteur v. London and Souths 
Western Ry. Co., L. R. 1 Q. B. 54 ; 35 L. J. Q. B. 40.) 

A passenger can cliiiui for luggage in respect of personal lu g gage only, 
and not for m erchandise carried by Iiim as luggage. {Cahill x. London and 
Norik-Western Ry. Co., 154 ; 13 ib. 818; 30 L. J. C. P. 289 ; 

81 ib. 271 ; and see Munster v. South-Eastern Ry. Co., 4 C. B. N. S. 676 ; 
Phelps V. London and North- Western Ry. Co., 19 C. B. N. S. 821 ; 34 
L. J. C. P. 259 ; Great Northern Ry, Co. v. Shepherd, 8 Ex. 30*; Belfast, 
etc., Ry. Co. v. Keys, 9 H. L. C. 556.) 

The damages recoverable in an action against a carrier for ddjgyjn car- 
rying a ^ssengcr arF'fTio*expcn8es actually incurred by the' del'a^ such as 
lodging and conveyance, but not particular consequential loss which 
hai^ bebti bc'casioheff "By his not reaching the plaoe at the time oontenmlated 
by the contract, as loss of business by not keeping appomtments. (Uamlin 
V. Great Northern Ry. Co., 1 H. & N. 408 ; 26 L. J. Ex. 20.) 
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paid by the plaintiff to the defendants in that behalf, the defendants 
promised the plaintiff to carry his said wife with her said luggage 

[on the said railway] safely and securely from to — aforesaid, 

and there to deliver to her the said luggage for the plaintiff within 
a reasonable time in that behalf as aforesaid ; and although such rea- 
sonable time elapsed, yet the defendants did not safely and securely 
carry the said luggage from — — to — aforesaid, ana there deliver 
the same to the plaintiff’s wife for the plaintiff within such reason- 
able time as aforesaid, nor until a long time after had elapsed ; and 
during all that time the plaintiff was deprived of the said luggage, 
and was put to much trouble and expense, and lost much time in 
endeavouring to obtain the same, and in providing other goods in 
the place of the said luggage. 

Against a railway company, for the loss of a passenget*s luggaae : 
Hhcell V, Chrand Junction Ry, Co., 5 M. & \V. 669 ; Cahill v. 
London and Korih-Western Ry. Co.^ 10 C. B. N. S. 154 ; 30 L. J. 
C. P. 289 ; and see counts on the same cause of action framed in tort, 
post. Chap. Ill, “ Carriers*' 

Against a cah proprietor, for the loss of a passenger s luggage f'om 
a hired cah , Ross v. Ilill^ 2, C. B. 877 ; Powles v. Rider, 6 B. 
207 ; 25 L. J. Q. B. 331. 


Against a Railway Company for Relay in a Train, 

That the defendants were carriers of passengers in carriages on a 
railway from to for reward to the defendants ; and there- 
upon, on the day of , a.d. , in consideration that the 

plaintiff at the request of the defendants would pay them a sum of 
money as and for the price of their carrying the plaintifl’as a pas- 
senger in one of the said carriages from to aforesaid, by a 

train which the defendants advertised in their published train-bill, 
and represented to the plaintifi’ to be a train that would start from 

to aforesaid at o’clock in the [afternoon], and arrive 

at aforesaid at o’clock in the [afternoon] of the said day, 

the defendants promised the plaintiff that they would use reason- 
able care and diligence that the said train should .start and arrive 
at the respective times aforesaid ; and the plaintiff accordingly paid 
the defendants the said sum of money for the purpose and on the 
terms aforesaid, and became such passenger to be so carried by 
the defendants as aforesaid by the said train ; yet the defen- 
dants did not use reasonable care and diligence that the said train 
should start and arrive at the respective times aforesaid, and for 

want of such care and diligence the said train started from 

aforesaid and arrived at aforesaid respectively at much later 

times than the respective times aforesaid ; whereby the plaintiff was 
delayed and put to expense and inconvenience and was prevented 

from attending to his business at aforesaid as he otherwise would 

have done. 

A like count: Ramlin v. Great Northern Ry, Co.) 1 H. & N. 
408 ; 26 L. J. Ex. 20 ; and see Hurst v. Great Western Ry, Co,, 
19 C. B. N. 8. 310 ; 34 L. J. C. P. 264. 

^ Against a railway company for not running a train as adver* 
Used by the time tables : Renton v. Great Northern Ry, Co,t 6 E. & B. 
860. 
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See other counts against carriers of passengers framed in iorL 
post, Chap. Ill, “ Carriers.** 


Carbiees. IV. Of Messages {a). 

Against an Electric Telegraph Company for not Transmitting a 

Message correctly. 

That the defendants carried on the business of transmitting mes- 
sages by telegraph for reward to the defendants ; and thereupon, in 

consideration that the plaintiff would pay to the defendants 

shillings, the defendants nromised the plaintiff that they would 

transmit correctly for the plaintiff from to [the master of a ship 

then lying at ] the message following, that is to say : — [“ Pro- 

ceed to Hull direct”] ; and the plaintiff paid to the-defendants the 

said shillings, and all conditions were performed, and all things 

happened, and all times elapsed, necessary to entitle the plaintiff to 
have the said message correctly transmitted by the defendants as 
aforesaid; yet the defendants did not correctly transmit to the master 
of the said ship the said message as aforesaid, and transmitted to him 
another and different message in the terms following : — [“ Proceed 
to Southampton direct] ; whereby [the said master of the said ship 
proceeded directly with the said ship to Southampton instead of to 
Hull, as he would otherwise have done, and the plaintiff lost the 
benefit of the said ship proceeding to Hull in pursuance of the said 
message, and incurred great expense by reason of the said ship so 
proceeding to Southampton as aforesaid j. 

A like count : MacAndrew v. Electric Telegraph Co., 17 C. B. 3. 


Chartebpabtiks. 

Indebitatus counts for freight and demurrage, ante, Carriers 
of Goods by Water,** pp. 129, 130. 


Ey Shipowner against Charterer for not paying Freight by Bills or 

in Cash as agreed upon. 

That the plaintiff and the defendant agreed by charterparty, 

(a) See “ The Telegraph Act, 1863," 26 & 27 Viet. c. 112. This Act 
applies to every company autliorized by special Act subsequent to its passing 
to construct and maintain telegraphs, and also, subject to certain qualific|^ 
tions, to every company so authorized which was then m existence (s. 2). 

It contains provisions that every telopraph of the comp an y shall be opgn 
f or the^m essaires of all persons aliKe, without fhvouiT^or piteierenc^ (s! 4l) ; 
anffmat if any person in iffe'^m^dymShtr'br the company "WilfUlTy or neg- 
ligently omits or delays to transmit or deliver any message, or by any wil- 
ful or negligent act or omission prevents or delays the transmission or deli- 
very of any message, or improperly divulges to any person the purport of 
any message, he shall for every such offence be liable to a pentuty not ex- 
ceeding £20 (s. 45). This penalty must be taken to be independent of any 
right of action which tlie person injxired would be entitled to against the 
company. 
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that the plaintiff’s ship, , should with all convenient speed sail 

to , and that the defendant should there load her with a full 

cargo of or other lawful merchandise, which she should carry 

to , and there deliver on payment by the defendant to the 

plaintiff of freight at £ per ton, one-half of such freight to be 

paid in cash on unloading and right delivery of the cargo, and the 

remainder by approved bills [on London] at month’s date, or 

in cash less discount at £5 per cent, per annum, at the defendant’s 

option ; and afterwards the said ship sailed to aforesaid, and 

was there loaded by the defendant w ith a full cargo of lawful mer- 
chandise, and the plaintiff carried the said cargo in the said ship to 

aforesaid, ana there delivered the same to the defendant, and 

the said freight amounted in the whole to the sum of £ [and 

the defendant paid to the plaintiff one-half of the said freight in 
cash,] and all conditions were fulfilled, and all things happened, and 
all times elapsed, necessary to entitle the plaintiff to be paid [the 
remainder of] the said freight as aforesaid ; yet the defendant did 
not pay to the plaintiff [the remainder of] tne said freight or any 
part thereof, either by such approved bills as aforesaid or in cash as 
aforesaid. 

A like count : Isher^ v. Bowden, 8 Ex. 852 ; Dakin v. Oxley, 15 
C. B. N. S. 646 ; 33 L. J. C. P. 115. 

Special counts for non^paymcnt of freight according to the terms 
of the charierparty : Sweeting v. Darthez, 14 C. B. 538; Oetker V. 
Capper, 15 C. B. 39, 696 ; Santos v. Brice, 6 H. <fe N. 290. 

Count for freight pay able in advance, ante, “ Carriers hy Water,** 
p. 131 ; Tindall v. Taylor, 4 E. & B. 219 ; Thompson v. Gillespy, 5 
E. & B. 209 ; Seeger V. Duthie, 8 C. B. S. 45 ; 29 L. J. C. P. 
253. 

By Shipowner for Demurrage and for Detention beyond the days oj 

Demurrage. 

That the plaintiff and the defendant agreed by charterparty 

that the plaintiff’s ship, , should with all convenient speed sail 

to , and that the defendant should there load her with a full 

cargo of , or other law ful merchandise, w hich she should carry 

to , and there deliver on payment of freight, £ per ton, and 

that the defendant should be allowed ten days for loading and ten 
days for discharge, and ten days for demurrage, if required, at 
£ per day ; and afterw ards the said ship sailed to afore- 

said, and was there loaded by the defendant with a full cargo of 
lawful merchandise, and the plaintiff carried the said cargo in the 
said ship to aforesaid, and there delivered the same to the de- 

fendant, and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said charterparty performed by the defendant on his part ; and the 
defendant kept the said ship on demurrage ten days over and above 
the said periods so agreed unon for loading and discharge as afore- 
said, and thereby became liaole to pay to the plaintiff £— for de- 
murrage as aforesaid, but has not paid the same ; and the defendant 

also detained the said ship days beyond the periods so agreed 

upon for loading and discharge and demurrage as aforesaid ; where- 
by the plaintiff during all that time was deprived of the use of the 
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said ahip, and incurred expense in keeping the same and maintain- 
ing the crew thereof. 

Like counts : Brown v, Johnson, 10 M. & W. 331 ; Benson v. 
Blunt, 1 Q. B. 870 ; Jackson v. Galloway, 1 C. B. 280 ; Lennard v. 
Bohinson, 5 E. & B. 125 ; Alexander t. Dowie, 1 H. & N. 152. 

For detention before loading : Fsposito v. Bowden, 4 E. & B. 963 ; 
Frichsen v. Barkworth, 8 H. & N. 601 ; 27 L. J. Ex. 472. 


By Shipowner against Charterer for not loading pursuant to the 
Charierparty * (C. X. P. Act, 1852, Sched, B. 22) (a). 

That tlie plaintiff and the defendant agreed by charterparty, that 

the plaintin 8 ship, called the , should with all convenient speed 

sail to , or so near thereto as she could safely get, and that the 

defendant should there load her with a full cargo of tallow, or other 

lawful merchandise, which she should carry to , and there de« 

liver, on payment of freight £, per ton, and that the defendant 

should be allowed ten days for loading and ten days for discharge, 
and ten days for demurrage, if required, at — per day ; and tne 
plaintiff did all things necessary on his part to entitle him to have 

the agreed cargo loaded on board the said ship at , and the 

time for bo doing elapsed ; yet the defendant made default in load- 
ing the agreed cargo. 

Like counts : Clipsham v. Vertue, 5 Q. B. 265 ; Bruce v. Nicolo* 
pulo, 11 Ex. 129 ; 24 L. J. Ex. 321 ; Tarrabochia v. Hickie, 1 H. 

183; 26L. J. Ex. 26. 

For not loading a full cargo ; Anglo^African Co. v. Lamzeed, L. 

E. 1 C. P. 226. 

For not supplying broken stowage necessary to complete a full 
cargo : Cole v. Meek, 15 C. B. N. S. 795 ; 33 L. J. C. F. 183. 

For not loading in regular turn according to charterparty ; Tay- 
lor V. Clay, 9 Q. B. 713, The like, stating special damage by ex- 
pense of maintaining the crew and paying dock dues : Hudson v. 
Clementson, 18 C. B. 213 ; 25 L. J. C. F. 234. 

For not loading with ‘‘ usual dispatch** according to charterparty, 
setting out the charterparty verbatim : Kearon v. Pearson, 7 H. & ]> . 
386 ; 31 L. J. Ex. 1. 

For not loading on a homeward voyage : Freeman v. Taylor, 8 
Bing. 124 ; Living v. Clegg, 1 Bing. In . C. 53 ; Cuthhert v. Cum- 
ming, 10 Ex. 809 ; Reid v. Hoskins, 4 E. & B. 979. 

Far breach in refusing load before the expiration of tli^ lay 
days : Barwick v. Buba, 2 C. B. N. S. 563 ; 26 L. J. C. P. 280 ; 
Avery v. Bowden, 5 E. & B. 714 ; 25 L. J. Q. B. 49 ; 26 ib. 3. 

For not loading ** in the custom a}y manner:** Adams y. Royal 
Mail Steam Packet Co., 6 C. B. N, o. 492 ; 28 L. J. C. P. 33. 


By Charterer against Shipowner for deviating from and ahandoning 

the voyage to the Port of Loading. 

That the plaintiff and the defendant agreed by charterparty that 

(a) The damages recoverable in an action for not loading pursuant to a 
charteiparty are the amount of freight which the ship would nave earned if 
slie had been loaded, less the expenses in carrying the ffe^ht, and also de- 
ducting any sum the ship has actually earned elsewhere. (Smith v. M* Quire, 
3 H. & N. 654 J 27 L. J. Ex. 
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the defendd.Qt*s ship, — , then at , should with all convenient 

speed, having liberty to take an outward cargo for owner’s be- 
nefit, sail to , or so near thereto as she could safely get, and 

there load from the factors of the plaintiff a full cargo of , 

which she should carry to and there deliver on payment of 

freight (certain perils and casualties in the said charterparty men- 
tioned only excepted) ; and the said ship was not prevented by any 
of the said perils or casualties from completing the said outward 
voyage (a), and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said charteimarty performed by the defendant on his part ; yet the 

said ship did not with all convenient speed sail to aforesaid, 

or so near thereto as she could safelj’’ get, and the defendant caused 
the said ship to deviate from her said voyage, and abandoned the 
said voyage. 

Like counts : Schilizzi v. Der}*y, 4 E. <& B. 873 ; Pope v. BavidgCt 
10 Ex. 73. 

For delay and deviation in the voyage to the port of loading ; 
MAndrexc v. Adams, 1 Bing. N. C. 29 ; Porter v. Izat, 1 M. & 
W. 381. 

For refusing to proceed to port of til ti mate destination according to 
orders : Pole v. Cetcovich, 9 C. B. N. S. 430. 

On a charterparty for sijr voyages, for refusing to make more than 
three : Wlteeler v. Bavidge, 9 Ex. 608. 


By charterer against shipowner for not carrying and delivering ac» 
cording to the charteiparty : Vaughan v. Glenn, 5 M. & W. 577 ; 
and see ante, “ Carriers of Goods hy JVatcr/* p. 129. 

By charterer against shipowner for not repaying freight paid in 
advance upon failure to deliver the cargo : Charles v. Altin, 15 C. 
B. 46. 

Count hy charterer against shipotcner on a tcarranty in the charter' 
party that the ship was classed A 1, at Lloyd's : Mouth v. Macmillan, 
2 H. & C. 750 ; 33 L. J. Ex. 38. 

Count for continuing the voyage after the ship had become unsea- 
worthy, whereby the plaintiff's goods were lost : JVorms v. Storey, 
11 Ex. 427. 


Checks. 


See “ Bankers Checks,** ante, p. 107. 


Company. 

(a) It has been held that in an action by the charterer against the ship- 
owner, the plaintiff need not negative the exce])tion8 in the charterpartv ; 
and if the defendant relies upon such exceptions, he must plead that tie 
comes within them. (Wheeler v. Bavidge, 9 Ex. 668; but see as to plead- 
ing provisoes and exceptions, Dawson v. Wrench, 3 Ex. 859 ; Browne v. 
Knill, 2 B. & B. 395 ; Crow v. Falk, 8 Q. B. 467, 471 ; 1 Chit. PI. 7th 
ed. 811 ; and see ante, p. 60.) 



Compmy. 


As to Actions hy and against Corporations and Joint Stock Com- 
panies, See ante, pp. 26, 27. 


Count hy a Company for Calls, {Under the Companies Clauses 
Consolidation Act, 8 <& 9 Viet, c, 16, s, 26.) (a) 

{See the form qf commencement, ante, p. 27.) That the defendant 

is the holder of Instate the number of shares'] shares in the said 

company, and is as such shareholder indebted to the said company 

in £ , in respect of a call of £ [or calls of £ each, 

state the number and amount of each of the calls] upon each of the 
said shares, whereby an action has accrued to the said company, by 
virtue of the Companies Clauses Consolidation Act, 1845, and the 
[state the title of the special act of the company] to demand and have 

of hnd from the defendant the sum of £ ; yet the defendant has 

not paid the same. 

Like counts : Birkenhead L, & C. My. Co, v. WiUon, 3 Ex. 478 ; 
Dublin ^ Wicklow My. Co. v. Black, 8 Ex. 181. 

Count for the amount of several calls on the same shares : Mew- 
port A. Sf S. My. Co. V. Hawes, 3 Ex. 476 ; Waterford W, 4* D. 
My. Co. V. Logan, 19 L. J. Ex. 259 ; Cork & Bandon My. Co. v. 
Croode, 13 C. B. 618. 


(a) The Companies Clauses Consolidation Act, 1845, 8 & 9 Viet. c. 16, 
contains the following provisions relating to actions by the company for 
calls ; — By s. 25, if at the time appointed by the company for the payment 
of any call any shareholder fail to pay the amount of such call, it shall be 
lawful for the company to sue such shareholder for the amount thereof, in 
any Court of law or equity having competent jurisdiction, and to recover the 
same, with lawful interest, from the day on which such call w as payable. 
By s. 26, in any action or suit to be brought by the company against any 
shareholder to recover any money due for any call, it shall not be necessary 
to set forth the special matter, but it shall be sulBcient for the company to 
declare that the defeiwiant is the holder of one share or more in the company 
(stating the number of sliarcs), and is indebted to the company in the sum 
of money to which the calls m arrear shall amount in respect of one call or 
more upon one share or more (stating the number and amount of each of such 
calls), w’hereby an action hath accrued to the company by virtue of this and 
the 8;[)ccial Act. By s. 27, on the trial or hearing of such action or suit, it 
shall be suflicient to prove that tlie defendant at tlic time of making such 
call was a liolder of one share or more in the undertaking, and that such 
call was in fact made, and such notice thereof given as is directed by this or 
the special Act ; and it shall not be necessary to prove the appointment of 
the directors w’lio made such call, nor any other matter whatsoever; and 
thereupon the company sliall be entitled to recover what shall be due upon 
such call, with interest thereon, unless it shall appear either that any such 
call exceeds the prescribed amount, or that due notice of such call was not 
given, or that the prescribed interval between two successive calls had not 
elapsed, or that calls amounting to more than tlie sum prescribed for the 
total amount of calls in one year had been made wdthiu that period. By 
8. 28, the production of the register of shareholders shall be primd facie 
evidence of such defendant being a shareholder, and of the number and 
amount of his shares. 

Before the C. L. P. Act, 1852, it was held that the general form of count 
given by the above Act must, if adopted, be strictly followed. {Moore v. Me- 
tropolitan Sewage Manure Co., 3 £x. 333.) The count must state that the 
defendant is a shareholder, as the action charges him in this form only upon 
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Count for Calls or other moneys due to a Cor^any registered under 
ike Companies Act, 1862, 25 & 26 c. 89 (a). 

(See ike form of commencement, ante, p. 27.) That the plaintififs 
are a company registered and incorporated under the Companies 
Act, 1862, and the defendant is a member of the said company and 

a holder of shares in the said company, and is as such member 

and shareholder indebted to the plaintiffs in £ , in respect of a 

call [or caDs] of £ [each] made on each of the said shares, 

[and idso in respect of other moneys due and payable by the defen- 

hi» liability as a ^areholder. ( Wolverhampton Waterworks Co, v. Sawkes^ 
ford, 6 0, B. N. S. 836 ; 28 L. J. C. P. 242 ; and see Irish Peat Co. v. Phillips, 

1 B. A S. 598 ; 30 L. J. Q. B. 114, 363.) The averment that the defendant is 
the holder of the shares, means that he vras the holder at the time the call 
was made. (Belfast and Down Rg. Co. v. Strange, 1 £x. 739.) And there- 
fore the form is not applicable to the executor of a deceased shareholder 
who has died after the calls were made. (Birkenhead L. and C. Ry. Co. T. 
Cotesworth, 5 £x. 226.) In such case the count must be framed according 
to the ftu:t. A person maj be a shareholder within s. 27, although there 
is not a duly sealed register of shareholders under s. 9. ( WolveAampion 
Waterworks Co. t. Sawkerford, 11 C. B. N. S. 466; 31 L. J. C. P. 184.) 
As to who is liable to pay the ct^s upon a sale and transfer of the shares, 
see Aylesbury Ry. Co. t. Mount, 4 M. A Gl. 651. Under this count mtereat 
is recoverable by virtue of the statute, s. 22, and it is not necessary to add 
a count for interest. (Southampton Dock Co. v. Richards, 1 M. A Cl. 448 ; 
London and Brighton Ry. Co. v. Fairclough, 2 M. A G. C74.) But care must 
be taken to claim, at the end of the declaration, an amount sufficient to 
cover the interest as well as the calls. 

Under the Ck>mpanie8 Clauses Consolidation Act a call may be made 
payable by instalments (yorth- Western Ry. Co. v. M^Michael, 6 Ex. 273 ; 
Birkenhead Lancashire and Cheshire Junction Ry. Co. v. Webster, 6 Ex. 
277) ; but it seems that the instalments cannot be sued for in the above 
count until all the instalments are due and payable. (Ib. ; Ambergate Ry. 
Co. T. CouUhard, 5 Ex. 459 ; and see ante, p. 37.) 

(a) “The Companies Act, 1862,” 25 A 26 Viet. c. 89, by s. 205, repeals 
“ The Companies Acts, 1856 and 1857,” witli the reservations contained 
in s. 206 ; and by s. 176, it applies to companies formed and registered 
under those Acts in the same manner as if formed aud registered under 
The Companies Act, 1862,” subject to certain qualifications mentioned 
in that section. 

8. 70 provides for the declaration in actions brought by the company 
against members, and enacts that “ In any action or suit brought by the 
company against any member to recover any call or other moneys due from 
such member in his character of member, it shall not be necessary to set 
fortli the special matter, but it shall be sufficient to allege that the defen- 
dant is a member of the company, and is indebted to the company in re- 
spect of a call made or other moneys due, whereby an action or suit hath 
accrued to the compfuiy.” 

The Companies Act, 1862, also wholly repeals the Act 7 A 8 Viet. o. 110 
for the registration, etc., of joint-stock companies, which had been excepted, 
so far as regards insurance companies, fnnn the operation of the Joint*stock 
Companies Acts, 1856, 1857, repealing it in other respects ; and it provides 
hj 8. 209 that insupance companies regwiered under the 7 A 8 Viet. c. 110 
snail register under “ The Companies Act, 1862.” 

A private partners^p, as a cost-book mining company, have no power in 
their own names, or in the name of an officer of the company, as the purser 
of a mine, to sue one of the partners for calls. (Syhart r. Parker, 4 C. B. 
K. a 200 } 27 L. J. C. P. 120.) 
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dant to the plaintiffs for interest on the said call [or calls] so due 
from the defendant to the plaintiffs, and forborne at interest by the 
plaintiffs to the defendant, at his request, or, and also in respect of 
other moneys due and payable by the defendant to the plaintiffs for 
shares in the said company, allotted by them to the defendant at his 
request, or, as the case may be, stating the cause in respect of which 
the other moneys are due'] whereby an action has accrued to the said 
company. 


Count for calU by a company founded on acts of a colonial legis- 
lature : Welland By, Co, t. Blake, 6 H. <fe N. 410 ; 30 L. J. Ex. 
161 ; Welland By. Co, v. Berrie, 6 H. & N. 416 ; 30 L. J. Ex. 163. 


Count by the secretary of a company, suing as nominal plaintiff 
under the company's Act, on the covenant in the deed ^f settlement 
of the company for calls : Smith v. Goldsworthy, 4 Q. J3. 430; and 
see ante, p. 28. 

A like count against the executrix of a shareholder : Wills v. 
Murray, 4 Ex. 843. 

Count by the covenantees in the deed of settlement qf a company 
upon the covenant to pay calls: Hutt v. Giles, 12 M. & W. 492 ; 
Aldham v. Brown, 7 E. & B. 164 ; 29 L. J. Q. B. 33 (a). 


Special count by a Company for Deposits or Bach Calls due upon 

Shares Allotted, 

(See the form of commencement, ante, p. 27.) That in considera- 
tion that the plaintiffs would allot to tW defendant of the 

shares of £ each, into which the capital of the said company 

was divided [according to the Act of Parliament then constituting 
the said company] the defendant promised the plaintiffs to pay them 

the sum of £ upon each of tue said shares so to be allotted ; 

and the plaintiffs alJotted of the said shares to the defendant 

accordingly, and all conditions were fulfilled, and all things hap- 
pened, ana all times elapsed, necessary to entitle the plaintiffs to 
be paid the said sum oi £ on each of the said shares so al- 

lotted ; yet the defendant has not paid the same. 

Count by the committee of management against an allottee (f 
shares in a projected company for ^'(fusing to pay the deposits : 
Woolmer v. Toby, 10 Q. B, 691 ; Duke v. Dive, 1 Ex. 36 ; Duke v. 
Forbes, ih. 356. * 

The like by the company: Bamsgaie Victoria Hotel Co. v, Monte^ 
fiore, 4 H. & C. 164 ; 35 L. J. Ex. 90. 

Count on a covenant in the subscription contract to pay expenses 
in the event of not obtaining an Act : Millett v. Browne, 2 H. & 

837. 


(a) The company can recoyer in its own name in those cases only where 
the defendant is sued upon his liability as a sliareholder, and not upon the 
covenant in the subscription contract ; in respect of the latter the parties 
entitled under the covenant only can sue, as the covenantees, and in some 
cases the secretary, chairman, or other officer of the company entitled to sue 
by virtue of the Act of the company. (Wolverhampton Waterworks Co, v. 
Mawkerford^ 6 C. B. N. S. 336 ; 28 L. J. C. P. 242.) 
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Count hy an allottee qf shares against a member of the managing 
committee of a projected comp any to recover deposits upon the ahan^ 
donmcTU of the undertaking : Walsiah t. Spottiswoode, 16 M. & W. 
501. 


Count against a Company for Costs and Expenses incurred in oh- 
taining the Company s Act, under the Companies Clauses Con- 
solidation Act, 1846, 8 Yict, c. 16, s. 65 (a), 

(See the form of comm-encement, ante, p. 27.) That before the 

passing of the Act (the company s special Act) the plaintiff did, 

and bestowed work, labour, and services, and paid and expended 

moneys of the plaintiff to the value and amount of £ in and 

about obtaining the said Act, and incident thereto ; and after the 
passing of the said Act, moneys to an amount exceeding the said 

sum of £ , and applicable to the payment thereof, wore raised 

and received by the defendants by subscriptions of the shareholders, 
and by loan and otherwise ; and all conditions have been fuldlled, 
and all things have happened, and all times have elapsed, neces- 
sary to entitle the plaintiff, according to the said Act, to be paid 

by the defendants tne said £ , for the said work, labour, and 

services so done and bestowed, and for the said moneys so paid 
and expended by the plaintiff as aforesaid ; yet the defendants 
have not paid the same. 

A like count: Hitchins v. Kilkenny Ity. Co., 9 C. B. 536. 

Like cotints under special Acts: Tilson v. IVarwick Gas Light 
Co., 4 B. & C. 962 ; Carden v. General Cemetery Co., 5 Bing. N. 
C. 253; Wyatt v. Metropolitan Board of Works, 11 C. B. N. S, 
744 ; 31 L. J. C. P. 217 ; Savin v. Hoyldke By. Co., L. R. 1 Ex. 9; 
35 L. J. Ex. 52. 


By a company registered unAer the Joint Stock Companies Acts, 
1856, 1857, against a contributory for calls made by the official 
liquidator under the winding-vp clauses : Magdalena Steam Kav. 
Co. V. Martin, 2 E. A E. 94 ; 28 L. J. Q. B. 310 ; Hull Flax Co. 
v. Wellesley, 6 H. A 38; 30 L. J. Ex. 5; Anglo- Calif urn, iun 
Mining Co. v. Letvis, GH.AjX, 174; 3uL. J. Ex. 50. 


(a) By the Companies Clauses Consolidation Act, 1845, 8 Viet. c. 16, a. 
65, it is enacted ** That all the money raised *by the company — whetlier by 
subscription of tlic shareholders, or by loan, or otltcrwisc — shall be applied, 
firstly, in paying the costs and expenses incum^d in obtaining the special 
Act, and expenses incident thereto *, and secondly, in carrying the pur- 
poses of the conapany into execution.” A sum of money agreed to be paid 
by the promoters of a railway company to a landowner for his ex>untenance 
and support to their bill is not within this section ; and a covenant to pay 
it is not binding on the company. (Earl Shrewsbury v. Forth Staffordshire 
By. Co., 35 L. J. C. 156 ; L. R. 1 Eq. 69.3.) 

Where the promotars of an Act had employed a parliamentary agent to 
obtain the Act, whicli contained a similar clause, it was held that the agent 
must sue his immediate employers, and tliat the promoters only, and not 
the agent, could recover under the clause. {Wyatt v. Metropolitan Board 
of Works, 11 C. B. N. S. 744 ; 31 L. J. C. P. 217 ; and see Scott v. Lord 
Ebury, L. R. 2 C. P. 255.) 
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Count against a company on a "Lloyd's hand : Chambers v. Man- 
Chester and Milford My, Co,^ 5 B. & S. 588 ; 33 L. J. Q. B. 268 ; 
where see as to the validity of Lloyd's bonds. 

Count against a company for dividends on stock of the company : 
Dalton y. Midland Counties My. Co.^ 13 C. B. 474. 


Counts by and against Banking Companies^ see ante, pp. 27, 28. 


Count against a Maihcay Company for the amount of Compensa- 
tion claimed for land taken or injuriously affected under the Lands 
Clauses Consolidation Act, 8 & 9 Viet, c, 18, s, 68, in dffault of as- 
sessment by agreement or by jury, 

the form of commencement, ante, p. 27.) That the defendants 
are a railway company incorporated by an Act of Parliament passed 

in the year of the reign of Queen Victoria, entitied [an Act 

for making a railway from to , stating the title of the Acf^ ; 

and the plaintiff is entitled to compensation in respect of [an in- 
terest of the plaintiff* in] certain land of the plaintiff which has been 
taken by the defendants, as and being the promoters of the under- 
taking to make the said railway, for the execution of the works of 
the said railway [or which has been injuriously affected within the 
meaning of the Lands Clauses Consolidation Act, 1845, by the execu- 
tion of the works of the said railway by the defendants] ; and the 
defendants, as such promoters as aforesaid, hare not made satisfac- 
tion to the plaintiff in respect of his said interest in the said land 
[or for his said interest in the said land being so injuriously affected 
as aforesaid] under the provision'^ of tlie said Act or of any Act in- 
corporated the^e\^ ith, and the compensation claimed by the plaintiff 
in respect thereof exceeds the sum of fifty pounds ; and the plaintiff, 
desiring to hare the said compensation settled by jury, gave notice 
in writing of such his desire to the defendants, as such promoters 
as aforesaid, stating in the said notice the nature of his interest in 
the said land in respect of which he claimed compensation, and the 

amount of compensation so claimed by him [being £ ] ; and the 

defendants, as such promoters as aforesaid, were not willing to' pay 
the amount of compensation so claimed, nor did they enter into a 
written agreement for that purpose, nor did they, within twenty-one 
days after the receipt of the said notice, issue their warrant to the 
sheriff to summon a jury for settling the same in the manner pro- 
vided by law ; and by reason of such default to issue their warrant 
as aforesaid, the defendants became and are liable to pay to the 
plaintiff, bcing’so entitled as aforesaid, the amount of compensation 
so claimed by him as aforesaid ; and all conditions were fulfilled, and 
all things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action to recover the last-mentioned sum 
from the defendants ; yet the defendants have not paid the said 
amount of compensation to the plaintiff. 

.Like counts : Mailstone v. York Yeu'castlc Sc Berwick My, Co,, 
15 Q. B. 404; Burkinshato v. Birmingham Sf Oxford Junction My, 
Co., 5 Ex. 475 ; JSastham v. Blackburn My. Co., 9 Ex. 758; Qlyn 
V. Aberdare My. Co., C C. B. N. S. 359 ; 2*8 L. J. C. P. 271 ; Wale 
V. Westminster Balace Hotel Co., 8 C. B. N. S. 276 ; Cameron r. 
The Charing Cross My, Co., 16 C. B. N. S. 430 ; K7iapp v. London 
Chatham 6f Dover My, Co., 2 H. & C. 212 ; 32 L, J. Ex. 236. 

H 
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Counts for compensation under the same Act assessed hy the 
sheriff's jury, and for the costs of the inqxiiry (a): South-Eastern 
By. Co. V. Richardson, 16 C. B. 810 ; Gfiapman v. Monmouthshire 
By. Co,, 2 H. & N. 267 ; 27 L. J. Ex. 97 ; Mortimer v. South 
Wales By. Co., 1 El. & El. 375 ; 28 L. J. Q. B. 129 ; Fletcher v. 
Great TTestet'n By. Co., 4 H. & N. 242 ; 28 L. J. Ex. 147 ; Bead v, 
T^ctoria Station ^ Pimlico By. Co., 1 H. & C. 826 ; 32 E. J . Ex. 167. 

Counts for compensation awarded hy arbitration under ss, 23, 68 : 
Evans v. Lancashire ^ Y. By. Co., 1 E. & B. 754; Chamberlain v. 
West End Crystal Palace By. Co., 2 B. & S. 606, 617 ; 3 Ib. 768 ; 
31 L. J. Q. B. 201 ; 32 Ib. 173 ; Beckett v. Midland By. Co. L. R. 
1 C. P. 241 ; 35 L. J. C. P. 163. 

Count for costs of arbitration under s. 34 : Martin v. Leicester 
Waterworks Co., 3 H. & N. 463 ; 27 L. J. Ex. 432 ; Yates v. Mayor 
qf Blackburn, 6 H. & N. 61 ; 29 L. J. Ex. 447. 

Count against a railway company for compensation for minerals, 
the working <f which was prevented hy the company as likely to 
damage the works of the railway, under s. 78 : Fletcher v. Great 
Western By. Co., 4 *H. & N. 242 ; 5 ib. 689 ; 28 L. «!. Ex. 147. 

Count against a canal company for compensation for mines under 
the canal, the working of tvhich the company prevented, under a 
local Act: Swindell v. Birmingham Canal Co., 9 C. B. S. 241 ; 
29 L. J. C. P. 364 ; and see R. v. Aire and Calder Navigation, 30 
L. J. Q. B. 337. 


Count for a mandamus against a company to require them to 
issue their warrant to the sheriff to summon a Jury to assess value of 
land under TJte I^nds Clauses Con. sol id at ion Act, 1845 : Fofherhy 
V. Metropolitan By. Co., 30 L. J. C. P. 88 ; L. li. 2 C. P. 188. 

Counts against a company for neglecting and refusing to register 
shares. {See post. Chap. Ill, “ Company.'*) 

Count on a hill drawn on a joint stock company with limited lia- 
bility, omitting the word “ limited ’* from their title, and accepted on 
behalf of the company by the defendant (19 & 20 Viet. e. 47, 8. 31) : 
Penrose v, Martin, E. B. & E. 499 ; 28 L. J. Q. B. 28. 

Action against a promoter of a company provisionally 
on a contract enfei'ed into on behalf of the company, hut not within 
the powers of the promoters : Job v. Lamb, 1) Ex. 539 ; 25 L. J. 
Ex. 87. 


(a) The xerdict of tlie jury in conclur^ivc as to tlie amount of compensa- 
tion, but not as to the riglit, whicli may bo disputod in an action for tlie 
amount. (R. v. London Forth-Western Rg. t'o., 3 K. & B. 443 ; Head v. 

^ Victoria Station Co., I 11. & C. 826 ; 32 L. J. Ex. 167 ; and see Barber v, 
Fottingham Grantham Ry. Co., 15 C. B. N. S. 726; 83 L. J. C. P. 193.) 
So it is also with the award of an arbitrator as to the amount. {Beckett y. 
Midland Ry. Co., L. R. 1 C. P. 241.) 

Compensation under the statute includes all damage for injuries which 
could reasonably be anticipat€*d at the time of assessing it. (Croft v. London 
if Forth- Westerit Ry. Co., 3 B. & S. 436 ; 32 L. J. Q. B. 113.) As to the 
meaning of ** injuriously affected in the statute, see Chainherlain v. West 
End ^ Crystal Palace Ry. Co., 2 B. & 8. 605, 617 ; 31 L. J. Q. B. 201 ; 
Brand ▼. Hammersmith Sf City Ry, Co,, L. R. 1 Q. B. 130 ; 2 ib. 228 ; 36 
L. J. Q. B. 139 ; Ricket y. Metropolitan Ry. Co.^ L. R. 2 H. L. 175 : 86 
L. J. Q. B. 205.) 
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Count hy the assignee of a debt under the Companies Act, 1862, s, 
157, ante, p. 75. 


Conditions Pbecedent (a). 


General Averment of the Performance of Conditions precedent. 

And all conditions were performed, and all things happened, and 
all times elapsed, necessary to entitle the plaintiff to [have the 
agreed cargo loaded on board the said ship {see C. L. P. Act, 1852, 
Sched. B., form 22), or as the case may he, or'] a performance of 
the said promise \_or agreement or covenant] of the defendant, and to 


(a) Conditions precedent .] — As to the averment of the performance of con- 
ditions precedent, see ante, p. 61. And as to the necessity of alleging condi- 
tions precedent in the statement of the contract, and the performance of 
them, see Grafton v. Eastern Counties Ry. Co., 8 Ex. 699 ; Mason x. Har- 
rey, 8 Ex. 819; Scott x. Avery, 8 Ex. 487 ; 5 H. L. C. 811; Milner v. 
Field, 5 Ex. 829 ; Worst ey x. Wood, 6 T. R. 710. 

As to what are conditions precedent in a contract, see the notes to Por- 
dage x. Cole, 1 Wms. Sannd. 319 I, and to Peelers x. Opie, 2 Wms. Sannd. 
352, and to Cutter x. Powell, 2 Smith’s L. C. 1, 6th ed. ; and see Leake on 
Contracts, ch. 3, s. 2. 

By the C. L. P. Act, 1852, s. 57, ** It shall be lawful for the plaintiff or 
the defendant in any action to aver performance of conditions precedent 
generally, and the opposite party elm 11 not deny such averment generally, 
but shall specify in his pleading the condition or conditions precedent, the 
perfonnance of which he intends to contest.’* 

Until this great improvement vias effected, the pleader was obliged 
anxiously to determine wlmt were conditions precedent to the right of 
action, etc., and to aver their perfoitnance with certainty and particularity. 
(1 Cliit. PI. 7th ed. 329; and see Manfty x. Cremonini, 6 Ex. 808.) If any 
condition precedent was omitted by mistake or oversight, he was ex]x>sed to 
a demurrer, and the pleading was liable to be held irremediably bad on 
motion for arrest of judgment, or for judgment non obstante veredicto, or 
on error; and if he inserted any unnecess rily, he was exposed to imma- 
terial issues being raised, which he could escape from only by the danger 
and delay of a demurrer, or by consenting to have the allegation struck out 
of his declaration, and thus taking u}>on himself all the risk of the omission. 
The former practice was further productive of groat expense and inconve- 
nience by prompting the other side to traverse the several averments in- 
serted, although wholly beside the merits of the case, and the questions 
really in dispute ; and this most frequently occurred in those cases where 
there was least excuse for it, namely, where the clmnces of defence were 
summed up in instructions to deny all the allegations in the declaration. 

At present the general averment of the performance of conditions prece- 
dent prevents all danger of a demurrer, etc. ; the opposite pleader is not 
tempted to raise unnecessary issues, and must take upon himself to main- 
tain the materiality of tliose which he proposes to raise ; whilst, at the 
same time, the provision which obliges liim to raise distinct issues, and 
precludes him from denying the general averment with like generality, 
preserves the distinctness of the issues on the record, gives notice before- 
^nd of the points to be contested at the trial, and still enables the parties, 
when it is important to do so, to raise the question of materiality by de- 
murrer, or by motion in arrest of judgment, or by error. 

Where a condition has not been performed the above general averment 
would be untrue, and might be met by a denial of the penormance of the 
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maintain this action for the breach thereof hereinafter alleged ; 
{where there are negative conditions also^ add : and nothing happened 
to prevent the plaintiff from maintaining this action for the same, 
or for the breacn hereinafter alleged.] 

Like forms: JEastet'n Counties Ity, v. IPhilipson^ 16 C. B. 2; 
mu V. Mounty 18 C. B. 72 ; Bamherc ler V. Commercial Credit Mu* 
tual Ass, Soc.y 15 C. B. 676; 24 L. J. C. P. 115 ; Baggallayr, 
Pettit, 5 C. B. N. S. 637. 


General Averment, excusing some, and stating the Performance of 

all other Condition's precedent. 

And before and at the time for [payment of the said £— ; — by 
the plaintiff, the defendant excused the plaintiff from paying or 
tendering the same, state thus the conditions excused, and the mode 
hy tvhich they were excused~\, and except as aforesaid, all conditions 
were performed, and all things happened, and all times elapsed, ne- 
cessary to entitle the plaintiff to maintain this action for the breach 
of the said promise {or agreement or coreuant] hereinafter alleged. 


General Averment where the Petformance of some of the Conditions 

precedent has been prevented hy the JD(fenda?ifs breach of the 

Contract. 

And the plaintiff has always been ready and willing to perform the 
said agreement [or covenant] on his part, and has performed • the 
same except so far as he was prevented from so doing by the defen- 
dant’s breach of the said agreement [or covenant] hereinafter men- 
tioned ; and, except as aforesaid, all conditions were fulfilled, and 
all things happened, and all times elapsed, neccssar}" to entitle the 

particular condition. The ground whicli the party may have for excusing 
the non-performance could not be set up in answer to tins denial, and 
in support of his original averment of the performance of all conditions ; 
for this would be a departure in pleading. In the case therefore of any 
necessary condition remaining unperformed, the party must state the matter 
of excuse in the first instance, lliis was the rule before the above enact- 
ment, and it is not altered by it. (Co. Lit. 304*, a ; Manhy v. Cremonini, 6 
Ex. 808 ; Cort v. Amhergate liy. Co., 17 Q. B. 127 ; 20 L. J. Q. B. 460.) 
The conditions excused and tlie excuses of performance must bo averred with 
particularity, and not in a general form. (London Duck Co. v. Sinnott, 8 
E. & B. 347.) Where the condition is contained in an instrument under 
seal the discharge of it by the otlier purt> mu-st also be under seal, but need 
not bo so averred in the declaration. {Thames Jlaven Dock Co, v. lirymer, 
5 Ex. 696 j and see Lamprell v. Billericay Union, 3 Ex. 283.) 

The general averment of the performance and happening of all things 
necessary to the plaintiffs right of action, imports a sufllcicnt statement of 
his being ready and willing to do all things necessary to be done on his 
part in future. (BeniJey v. Dawes, 9 Ex. 666.) But the general averment 
of readiness and willingness is not suflicient in the case of a condition pre- 
cedent which requires either performance or an excuse for non-performance 
(Boherts v. Brett, 6 C. B. N. S. 611, 633) ; and a general averment of all 
conditions precedent having been x>erfonued and fulfilled will not supply 
the omission of specific averments of other facts essential to the cause of 
action or defence. (See Bloomer v. Darke, 2 C. B. N. S. 165 ; Irving v. 
Gray, 3 H. & N. 34 ; Tabor v. Edwards, 4 0. B. N. S. 1 j Hollis v. 
shall, 2 H. & 755.) 



Copyhold Fines ; Crops, 14:9 

ilaintiff to maintain this action for the breach of the said agreement 
•y the defendant hereinafter alleged. 


Copyhold Fines. 

Indehitatus Count for Copyhold Fines ( C. L, P. Act, 1852, 

Sched. B. 11). 

Money payable by the defendant to the plaintiff for fines payable 
by the defendant, as tenant of customary tenements of the manor 

of , to the plaintiff, as lord of the said manor, for the admission 

of the defendant into the said customary tenements. 

A like count : Bochin v. Buncomhe, 1 H. & N. 842. 

A like count for fines on the surrender qf copyhold tenements : 
Hayward v. Raw, 6 H. & N. 308 ; 30 L. J. Ex. 178 (a). 


Indehitatus Count by the Steward of a Manor for Fees. 

Money payable by the defendant to the plaintiff for work done 
and materials provided by the plaintiff, as steward of the court of 

the manor of , for the defendant, at his request, and for fees 

payable by the defendant to the plaintiff in respect thereof. 


Corporation 

See ante, p. 26 ; and see “ Company f ante, p. 40. 


Covenant. 


See ** Landlord and Tenant;* ** Mortgage ;** Sale of Land.' 


Crops. 


Indehitatus Count for Crops sold. 

)ayable by the defendant to the plaintiff for crops bar- 
gained and sold by the plaintiff to the defendant. 

Indehitatus count for crops sold and depastured hy cattle : Boulter 
V. Killingbeck, 1 B. & P. 397 ; and see “ Agistment,** ante, p. 68. 


Indehitatus Count for Work and Labour expended in Cultivation 

hy an outgoing Tenant. 

Money payable by the defendant to the plaintiff for the plaintiff 
having left and given up, for and to the defendant, at his request, the 


(a) An indebitatus coimt will not lie for arbitrary copyhold fines, before 
an assessment and demand of a certain and reasonable amount. {Sayward 
V. Raw, supra.) 
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benefit of work done, and materials, seeds, manures, crops, tillages, 
and other things provided, and moneys expended, by the plaintiff, 
in cultivating ana improving certain lands. 

LiJce counts: ^uncey v. Dennis y 1 H. & IST. 21G ; 26 Ij. J. Ex. 66 ; 
Clarice v. WestropCy 18 C. B. 765 ; 25 JL. J. C. P. 287 ; JPrice v. 
Sarrison, 8 C. B. S. 617 ; 29 L. J. C. P. 335. 


Special Count hy an outgoing Tenant against the Landlord for 
Tillages y etc,y according to the custom of the country. 

That the plaintiff became and was tenant to the defendant of a 
farm and land upon the terms, that the plaintiff should during the 
said tenancy till and cultivate the said farm and land in a husband- 
like manner according to the custom of the country where the 
same were situate, and that the defendant should at the expiration 
of the said tenancy pay to the plaintiff all such reasonable allow- 
ances as the plaintiff as offgoing tenant should, according to the 
said custom, be entitled to receive from the defendant, in respect of 
any tillages, sowing, or cultivation by the plaintiff of the saia farm, 
according to the said custom, the benefit whereof should be given 
up by the plaintiff to the defendant ; and during the said tenancy 
the plaintiff tilled and cultivated the said farm and land in a hus- 
bandlike manner according to the said custom, and at the expira- 
tion of the said tenancy the benefit thereof was given up by the 
plaintifi' to the defendant, and the plaintiff as offgoing tenant was 
then, according to the said custom, entitled to receive from the de- 
fendant reasonable allowances amounting to £ , in respect of the 

said tillages, sowing, and cultivation of the said farm, of all w*hich 
premises the defendant had notice, but did not pay the same. 

Like counts on tenancies under agreements not under seal : JTutton 
V, JFdrreHy 1 M. W. 400 ; Dally v. IJirsty 1 B. & B. 224 ; Fa riel I 
V. Gaskohiy 7 Ex. 273 ; Cumberland v. BoweSy 15 C. 13. 348 ; Jfo- 
mersley v. Dally y 20 L. J. Ex. 219. 

A like count on a corenant in a deed : Neicson V. SmythieSy 3 H. 
& N. 840 ; 28 L. J. Ex. 97. 

JBy landlord against incomuig tenant for the benefit of manure^ 
etv.y according to the custom of the country : Clarke v. Boystone, 
13 M. & W. 752. 

By landlord against incoming tenant for groiving cropsy till ages, 
€tc,y to he paid for hy agreement at a valuation : Farl Falmouth 
V. ThomaSy 1 C. & M. 89; Price v. HarrisoUy 8 C. B. N. 8. 617 ; 
29 L. J. C. P. 335 ; and see Clarke v. IFestrope, 18 C. B. 705 j 25 
L. J. C. P. 287 (a). 

By outgoing against incoming tenant for a valuation if crops re* 
Hnquished to the latter : Leeds v. BurromSy 12 Ea.st, 1 (h), 

(a) In some cases, where a valuation is a condition precedent, it may be 
necessary to declare specially against tlie defendant for not appointing a 
valuer. (See Latfimore v. Oarrardy 1 Ex. 809 ; Cooper v. Shuttleioorthy 25 
L. J. Ex. 114; Thurnell v. Balbirnie, 2 M. & W. 786; Arhitrationf 
antCy p. 75.) ^ 

ih) It seems that in some cases the incoming tenant may become liable 
to the outgoing tenant, on an implied contract, by taking possession of 
the cro]>8 and tillages for bis own benefit ; but ptnmd facie the contract 
is with the landlord. {Faviell v. Oaskoin^ 7 Ex. 273, 280; and see Boras^ 
ton V. Green^ 16 East, 71.) 
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Damages. See ante, pp. 11, 12; and see Liquidated Damages^ 

Debentuee. See “ Bond," ante, p. 114; “ Mortgage," ;post, 

Demubeage. See ante, p. 130. 

Dividends. See “ Company" ante, p. 40. 


Exchange. 


Indebitatus Count 07t a Contract of Excha7ige, 

Money payable by the defendant to the plaintiff for money agreed 
by the defendant to be paid by him to the plaintiff, together with 
goods of the defendant aelivered by the defendant to the plaintiff 
in exchange for goods of the plaintiff delivered by the plaintiff to 
the defendant. \^The coimnon count for goods sold and delivered 
would in some cases suffice : Sheldon v. Cox, 3 B. & C. 420, and see 
ante, p. 38, n. (a).] 


Special Count on a Conii*act of Exchange, 

That in consideration that the plaintiff woitld deliver to the de- 
fendant a horse of the plaintiff in exchange for a horse of the de- 
fendant and £ to be paid by the defendant to the plaintiff, the 

defendant promised the plaintiff to deliver the last-mentioned horse 

to the plaintiff and to pay him the said ; and the plaintiff 

thereupon delivered to the defendant the said horse of the plaintiff 
on the terms aforesaid ; and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to nave the said horse of the defendant delivered to him, 

and to be paid the said £ ; yet the defendant did not deliver to 

the plaintiff the said horse of the defendant, or pay the plaintiff the 
said £ . 


Special count on a contract of exchange : Barker v. Bawlings, 
4 Bing. 280. 

Special count against an executor on a contract of exchange with 
the testator : Sihoni v. Kirkman, 1 M. & W. 418. 


On a Contract of Exchange after a breach qf Warranty, 

That before the making of the agreement hereinafter mentioned, 
the defendant, by waiTanting a horse to be sound, had sold the said 
horse to the plaintiff for a certain price to be paid by the plaintiff to 
the defendant, and had delivered the same to the nlaintiff ; and the 
plaintiff afterwards complained to the defendant tnat the said horse 
was not then sound ; and it was thereupon agreed by and between 
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the plaintiff and the defendant, that the plaintiff should return the 
said horse to the defendant, and the defendant should take back 
the same, and should deliver to the plaintiff another horse in lieu 
thereof ; and all conditions were performed, and all thinjgs happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said other horse delivered to him by the defendant ; yet the defen- 
dant has not delivered the said other horse to the plaintiff, whereby 
the plaintiff has been deprived of the same, and has been put to 
expense in the keeping and taking care of the first-mentioned horse. 

Special count on a breach of warranty of goods given in exchange : 
Fairmaner v. Budd^ 7 Bing. 571; Smith v. BattamSf 20 L. J. Kx. 
232.* 


Executors and Administrators. 


Indebitatus Count by an Executor or Administrator 07t Causes of 

Action accrued to the Deceased (a). 

{Commence with one of the forms, ante, pp. 17, 19.) Money pay- 
able by the defendant to the plaintiff, as executor \_or administrator] 
as aforesaid, for goods sold and delivered by the said C. D. to the 
defendant, and for goods bargained and sold by the said C. D. to the 
defendant, and for work done and materials provided by the said 

(a) Actions by executors and administr'afors .'] — An executor or adminis- 
trator may sue upon all person al contracts made with the testator, in 
resj^ect of the damages accrued to the personal estate from the breach 
of them (1 Wms. Saund. 217), and wliethc'* the breach occurrcfl before or 
after the testator’s death; but for breaches of contract whicli aflect the 
person of the testator onlj, and not his transmissible personal estate, as a 
bMaciroF promise to marry where tlicre is no special damage to the estate, 
an executor or administrator cannot sue. (Chamberlain v. Williamsony 2 M. 
& S. 408 ; 1 Wms. Exs. Cth ed. 739, 752.) 

Contracts with a testator affecting his real estate, and which run with tlie 
land, as covenants for title, covenants to 'repair, etc., pass with the estate to 
the heir or devisee if it be freehold, and to the executol 'where it is a cliattel 
inteneal in the land. And in the former 'case, If ttle testator haslTOt' ffdikl 
for Bitches of such covenants in his lifetime, the executor cannot sue after- 
wards, unless in respect of some distinct loss or injury to the testator’s ])cr- 
sonal estate. In all otiier cases the heir or devisee of the revor.sion only can 
sue, in respect of breaclics after the testator’s death. {Kingdon v. Kottle, 
1 M. &. S. 355; Jones v. A7»^, 4 M. & S. 188 ; 5 Taunt. 418; and see 
1 Wms. Exs. 6th cd, 755 et seq.) 

A plaintiff cannot join, in the same dednration or count, a claim as 
executor or administrator with a claim in his own right, and a declaration 
uniting such claims would be bad on general demurrer, or in arrest of 
judgment, or on error. (2 Wms. Saund. 117 e ; 2 Wms. Exs. 6th ed. 1729 ; 
Davies v. Davies^ 1 H. A C. 461 ; 31 L. J. Ex. 476.) And the C. L. P. Act, 
1852, wliich aUoj?v’s different kinds of causes of action to be joined, is limited 
to those which are by and against the same parties and in the same rights. 
But a plaintiff suing as executor may join any claims, in respect of which 
the money recoverable would be assets. (Ih.) Hence the second of the 
above counts, on causes of action accruing to the executor or administrator 
since the decease, may be added to the first count, on causes of action ac- 
crued to the deceased. (Ib. ; Cowell v. Waf/#, 6 East, 405 ; Edwards r. 
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C. 2>. for tKe defendant at his reouest, and for money lent by the 
said C. D. to the defendant, and for money paid by the said C. D. 
for the defendant at his request, and for money received by the 
defendant for the use of the said C. Z>., and for interest upon 
money due from the defendant to the said G, 2>., and forborne at 
interest by the said (7. 2>. to the defendant at his request, and for 
money found to be due from the defendant to the said C, JD. on ac- 
counts stated between them. 


Indebitatus Count by an Executor or Administrator on Causes of 
Action accrued since the death of the Deceased, 

(Commence with one of the forms, ante, pp. 17, 19.) Money payable 
by the defendant to the plaintiff as executor [or administrator] as 
aforesaid for goods sold and delivered by the plaintiff as executor 
[or administrator] as aforesaid to the defendant, and for goods bar- 
gained and sold by the plaintiff as executor [or administrator] as 
aforesaid to the defendant, and for work done and materials pro- 
vided by the plaintiff as executor [or administrator] as aforesaid for 
the defendant at his request, and for money lent by the plaintiff as 


Grace, 2 M, & W. 190 ; lowhiggin v. Harrison, 9 B. & C. 666 ; Jobson 
V. Forster, 1 B. & Ad. 6.) 

Where the cause of action arose in the lifetime of the deceased, the 
executor or administrator must declare in his representatiTC character. 

(2 Wms. Exs. 6th ed. 1727.) Where the cause of action arose wholly 
after the death, the executor or administrator may sue either in his own 
name personally (as being the party contracted with), or in his repre- 
sentative character if the money to be recovered would be assets of the estate. 
(Ih, ; Aspinall v. Wake, 10 Bing. 51.) But if he continues to carry on 
the business of the deceased, and enters into contmets in the course of doing 
so, it seems that he must sue in his own right, and cannot sue in his repre- 
sentative character. (Bolinghroke v. Kerr, L. R. 1 Ex. 222.) If the exe- 
cutor sues in his own name pereonally, he would be exposed to a set-off oi 
any debt due from himself to the defendant. 

An e xecut or may c ommence an action before probat e, and it is suilicieni 
if he obfaiiis” ptblme in time^ to prov^histitle in case it should be dis- 
puted. But tlie letters of administration must issue before the admini s- 
trator can commence an action7 for without t hem^ h^ as no rigiit of action. 

(i V\ ms. Ex's. StTf edT 29Ss 389.)* Is to theTrtTTor an exemdor'br a'dmims- 
trator relating back to the dcatli, see 1 Wms. Exs. Gth ed. 595; Foster v. 
Bates, 12 M. & W. 226; Badger Arch, 10 Ex. 333; Welchman v. 
Sturgis, 13 Q. B. 552. 

By 3 & 4 Will. IV. c. 42, s. 31, executors aud administrators suing in 
right of the testator or intestate ains made liable to pay costs in case ol 
being nonsuited or a verdict passing against them, unless the Court or a 
judge shall otherwise order. 

All the executors appointed in the will should join as co-plaintiffs, though 
some have not proved the will. If they sue as executors, and some are 
omitted, tlie defendant can take advantage of it only by plea in abatement. 
Where the contract was made since the death of the testator, and with some 
of the executors only, those only must join who are parties to the contract, 
otherwise there will be a variance. (1 Wms. Saund. 291 A?, / ; 2 Wms. Exs. 
6th ed. 1724-5 ; Lush’s Pr. by Dixon, p. 58 ; and see post, Cliap. V, 

* Abatement') A plea that one of the plaintiffs, executors, had renounced, 
was held bad. (Creswick v. Woodhead, 4 M. & G. 811 ; but see now as to ‘ 
renunciation, 20 k 21 Viet. c. 77, s. 79.) 
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executor \pr administrator] as aforesaid to the defendant, and for 
money paid by the plaintiff as executor \or administrator] as afore- 
said for the defendant at his request, and for money received by the 
defendant for the use of the plaintiff as executor [or administrator] 
as aforesaid, and for interest upon money due from the defendant 
to the plaintiff as executor [or administrator] as aforesaid and for- 
borne at interest by the plaintiff as executor [or administrator] as 
aforesaid to the defendant at his request, and for money found to be 
due from the defendant to the plaintiff as executor [or administrator] 
as aforesaid u]>on accounts stated between the plaintiff as executor 
[or administrator] as aforesaid and the defendant. 


Indebitatus Count against an Executor or Administrator on Causes 
of Action accrued against the Deceased in his lifetime (a). 

(Commence with one of the forms, ante, pp. 18, 21.) Money payable 
by the defendant as executor [or administrator] as aforesaid to the 
plaintiff for goods sold and delivered by the plaintiff to the said G. 

(a) Actions against executors and administrators.'] — The e xecutor is in 
general liabj e upon all contracts niaile by the testator for breaches beloi*e or 
after the~3eath, to the <^t^t of the assets which have come to his hand* 
to be administered. (Tn/son v. Tf^iggi 10 East, 313 ; 2 ^V'ms. Exs. 6th ed. 

C ontracts of agency or for pers onal ^ ts or service s are in general r evok ed 
by death ; and the executor of "ad in in ist rat di^^'annot be sued upon tfiein 
c^pp br breaches wdiicli occurred in the lifetimo of the testator or intestate. 
tyrimer v. Humphregs, 2 M. & Gr. 853; Campnnari v. Woodhurn, 15 C. 
B. 400 ; per Parke, B., Siboni v. Kirhnan, 1 H. & W. 418, 423 ; 2 VVms. 
Exs. 6tli ed. 1593 ; and see Tasler v. Shepherd, G H. & N. 575 ; 30 L. J. 
Ex. 207.) Where a contract, whicli is not rescinded by death, is made 
with a person who <lies before it is completed, and it is completed after his 
deatli, the declaration in an action upon the contr.\et against tlio executor 
or administrator of the deceased party, must state the contract specially as 
made with the deceased, and aver the comj)letion after his death, and the 
breach by the defendant. (See Corner v, IShew, 3 M. & W. 350 ; Campanari 
Y. Woodhum, 15 C. B. 400.) 

An executor cannot bo hable as executor for goods sold to him, or work 
done at Ids request, or for money received by him for the use of tlie plaintiff. 
Counts charging liim as executor on these causes of action are construed as 
counts against him p^|.gpallv in Ids own right. (Ashby v. Ashby, 7 B. & C. 
444 ; Corner v. 3 if. % W".~T3oO’J^' is an executor liable as such 

in an action “for interest for the forliearance at interest by the plaintiff to 
the defendant, as exeemtor, at his request, of moneys owing from the de- 
fendant as such executor as aforesaid to the plaintiff;” though he would 
be liable for interest due on a contract with the testator. (Bignell v, JIarpur, 
4 Ex. 773.) An executor may be liable in his representative capacity on 
accounts stated, and also for money paid for him ns executor nt his request 
(Ashby V. Ashby, 7 B. & C. 444 ; 2 Wms. Exs. 6th ed. 1791) ; and these 
counts may bo joined with the above count upon causes of action accrued 
before the death. (//>. ; Powell v. Graham, 7 Taunt. 580.) As to the lia- 
bility of an executor for his testator’s funeral, see Funeral Expenses** post^ 

p. 161. 

Counts charging the defendant as executor or administrator cannot be 
joined with counts charging him personally in his own right ; and a 
declaration uniting such counts would be bad on demurrer, or in arrest of 
judgment, or on error. (Wigley v. Ashton^ 8 B. & Aid. 101} Hayter v. 
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jS"., and for goods bargained and sold by the plaintiff to tbe said C?. 
jET., and for work done and materials provided by the plaintiff for 
the said Q, H, at his request, and for money lent the plaintiff to 
the said Q-. H., and for money paid by the plaintiff for the said Q. 
H, at his request, and for money received by the said G, JS. for the 
use of the plaintiff, and for interest upon money due to the plaintiff 
from the said 6?. H, and forborne at interest by the plaintiff to the 
said G, H. at his request, and for money founa to be due from the 
said G, JST. to the plaintiff on accounts stated between the plaintiff 
and the said G. it. 


Indebitatus Count against an Executor or Administrator on Causes 
of Action accruing after the Death of the Testator 

( Commence tvith one of the forms, ante, pp. 18, 21.) Money payable 
by the defendant as executor \_or administrator] as aforesaid to the 


Moat, 2 M. & W. 56 ; Corner v. She^c, 3 M. & W. 350 ; Ashby x. Ashby, 
7 B. & C. 444 ; 2 Wms. Exs. 6th ed. 1790.) Nor can such causes of action 
be joined in the same count. {Kitchenman v. Sheet, 3 Ex. 49.) And the 
C. L. P. Act, 1852, 8. 41, which allows different kinds of causes of action 
by and against the same parties in the same rights to be joined, does not 
extend to such cases ; see ante, p. 152, n. {a ) . 

An executor cannot be sued at law as such for legacies, whether general 
or specific. {Deehs x. Stmtt, 5 T. R. 690; Jones v. Tanner, 7 B. & C. 
542 ; and sec 2 Wms. Exs. 6th ed. 1783.) But after assent by an executor 
to a specific legacy, he is liable at law to an action by the legatee, because 
tbe property rests in the legatet^ upon the assent. {Williams v. Lee, 3 Atk, 
223.) So in the ease of a general pecuniary legacy, after the executor has 
admitted to the legatee that he has receired the money, and holds it to the 
use of the legatee, it becomes a debt to the latter, who may recorer it in 
an action. (Topham r. Morecrap, 8 E. & B. 972 ; and see 2 Wms, Exs 
Cth ed. l78o ; Whilehouse v. Abberly, 1 C. & K, 642.) 

Under the 9 & 10 Viet, c. 95, s. 65, and 13 & 14 Viet. c. 61, s. 1, the 
jurisdiction of the County Courts extended to the recovery of any demanc 
not excet'ding the sum of £50, being the amount or part of the amouni 
of a distributive share under an intestacy, or of a legacy under a wil 
(see Longbottom v. Longhottom, 8 Ex. 2i>3 ; Iletrston v. Phillips, 11 Ex 
699), except wliere the validity of any devise, bequest, or limitation, undei 
a will, might be dispuU*d (9 & 10 Viet. c. 95, s. 58) ; in winch cases there 
was no jurisdiction, unless the parties consented (19 & 20 Viet. c. 108, s. 23) 
Now, by the 28 & 29 Viet. e. 99, the jurisdiction in these cases, amongst 
othei’s, is extended to demands not exceeding £500. 

By the Statute of Frauds, (29 Car. II. c. 8, s. 4,) it is enacted that “ no 
action shall be brought whereby to charge an executor or administrator, 
upon an}" special promise to answer damages out of his own estate, unless 
the agreement upon which sucli action shall be brought, or some memO' 
randum or note tliercof, shall be in writing, and signed by the party to be 
charged therewith, or some other i>erson thereunto by him lawfully autho 
rized.’* And a promise by an executor or administrator to answer per 
sonally is not binding unless supported by a new and sufficient considera 
tion. (2 Wms. Exs. 6th ed. 1641 ; and see Chitty on Contracts 7th ed 
p. 245 ; Leake on Contracts, p. 125.) 

All the executors who have proved the will must be joined as co-de 
fendants ; but the objection of the non-joinder of some can be made onl; 
by plea in abatement. (1 Wms. Saund. 291 m j 2 Wms. Exs. 6th ed, 1787 ; 
post^ Chap. V^, * Abatement,^) 
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plaintifiT for money paid by tlie plaintiff for the defendant as execu- 
tor [or administrator] as aforesaid at his request, and for money 
found to be due from the defendant as executor [or administrator] 
as aforesaid to the plaintiff upon accounts stated between the plain- 
tiff and the defendant as executor [or administrator] as aforesaid. 


Against an administrator on a contract for the sale of goods made 
with the testator for not accepting the goods after the death : Wtmt- 
worth V. Cockj 10 A. & E. 42. 

Against an administrator on a special contract qf agency made 
with the intestate and performed after his death : Campanari v. 
Woodbitrn, 15 C. B. 400. 


Indebitatus Count by Husband and TFife Erccutrix or Adminis- 
tratrix (a). 

{Commence with one of theforms^ anie, pp. 22, 23.) JMoney pay- 
able by the defendant to the said A. B. and C. his wife as executrix 
[or administratrix] as aforesaid for j;oods sold and delivered by the 
said Z). E. to the defendant, and for money received by the defen- 
dant to the use of the said D. E., and for money found to be due 
from the defendant to the said D, E. upon accounts stated between 
them, and for money found to be due from the defendant to the 
said A. B. and C. his wife as executrix [or administratrix] as afore- 
said upon accounts stated between the defendant and the said A. B. 
and C. his wife as executrix [or administratrix] as aforesaid. 

A count against husband and wife executrix or administratrix may 
he easily framed from the above and preceding forms. 


Other counts by and against executors, ** Landlord and 2V- 
nant,” pp. 209, 212. 


Factor. See * Agent,** ante, p. G4 ; “ Broker,'* ante, p. IIB. 


Farrier. 

Against a Farrier [or Veterinary Surgeon"] for not using due care, 
etc., in his treatment of the PlaintiJjT s Horse, which was lame. 

That in consideration that the plaintiff employed the defendant as 
and being a farrier [or veterinary surgeon] to treat and endeavour 


(a) Where a married woman is executrix her husband must bo joined in 
all actions by and against her. Slie cannot obtain probate or administer 
without the consent of her husband j but the personal estate of the 
deceased vests in her immediately upon the death, and a payment or 
delivery of the property to her made bond fide before the dissent of the 
husband and l^eforo probate is valid. {Pemberton v. Chapman, 7 £. & B. 
210 .) 
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to cure a horse of the plaintiff then labouring under [lameness], for 
reward to the defendant, the defendant promised the plaintiff to use 
due and proper care and skill in treating and endeavouring to cure 
the said horse ; yet the defendant did not use due or proper care or 
skill in treating and endeavouring to cure the said horse, and so 
carelessljr, ignorantly, and unskilfully treated it, that by means 
thereof it became and was [more lame and wholly] incurable, and 
of no use or value to the plaintiff. 


Fixtubes. 

Indehiiaius Count for the Price of Fixtures (a). 

Money payable by the defendant to the plaintiff for fixtures [and 
goods] sold and given up by the plaintiff to and for the defendant. 


Count upon a lease allowing the lessee a reasonable time after the 
expiration of the lease for the removal of the fixtures^ for preventing 
him from removing them : Stansfeld v. Portsmouth, 4 C. B. N. S. 
120; 27 L. J. C. P. 124. 


Fobbexrance ( h ). 

On a Promise by the Defendant to pay a Debt and Costs, if the 
Plaintiff would stay Proceedings in an Action, 

That the defendant was indebted to the plaintiff in £ , and 

the plaintiff bad commenced an action against the defendant in the 


{a) When a person who was entitled to the right of removing his 
fixtures has sold them and given up possession to the purchaser, he may 
recover the price under this count. {Hallen v. Runder, 1 C. M. & R. 266 ; 
where see also a special count on the same cause of action.) The price of 
fixtures as such cannot be recovered under the common count for goods 
sold and delivered {Lee v. Risdon, 7 Taunt. 189) ; but it would be other- 
wise if they had been first removed. (See Wilde v. Waters, 16 C. B. 637 ; 
Dalton V. Whitiem, 3 Q. B. 961 ; Pitt v. Shew, 4 B. k Aid. 206.) 

(6) Forbearance of an action commenced for a bond fde claim is a 
sunieieiit consideration for a promise, as the forbearing a suit instituted to 
try a doubtful question of law. {Longridge v. Dorville, 5 B. & Aid. 117-) 
But forbearing a suit in which the plaintiff had no cause of action and 
knew it, will not support a promise. (Wade v. Simeon, 2 C. B. 548 ; and 
see Smith v. Monteith, 13 M. k W. 427.) 

Where a claim is bond fide made, respecting which a reasonable doubt 
exists, forbearing to sue is a good consideration, although no proceedings 
have been commenced. (CooJe v. Wright, 1 B. & S. 559 ; 30 L. J. Q. B. 321.) 
Forbearing to sue for an alleged balance of unsettled accounts as to wliich 
there was a dispute between the plaintiff and defendant is a good considera- 
tion for a promise (Llewellyn v. LletveUyn, 3 D. A L. 318) ; but where there 
was merely a dispute whether the defendant was indebt^ to the plaintiff, 
without any foundation appearing for the dispute, forbearance to sue was 
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court of , for the recovery of the said debt ; and thereupon in 

consideration that the plaintiff would stay all further proceedings in 

the said action until the day of , a.d. , the defendant 

promised the plaintiET to pay him the said debt and his costs of suit 
in the said action on or before the last-mentioned day ; and the 
plaintiff thereupon stayed all further proceedings in the said action 
until the last-mentioned day, and all conditions were fulfilled, and 
all things happened, and all times elapsed, necessary to entitle the 
plaintifi* to be paid the said debt and tne said costs of suit ; yet the 
defendant has no t p aid the same. 

A like count : Wade v. Simeon^ 2 C. B. 648. 

A like count hy an executor : Tanner v. Moores 9 Q. B. 1. 


On a promise to the assignee of a hand to 2 ^ ay the debt by instah 
ments^ etc,, in consideration of forbearance : 2forton y, Jdurn, 7 A. 
A E. 19. 

On a promise to pay a sum of 7noney in eoyisideratlon of plaintiff 
withdrawing a claim ipun a disputed account : Llewellyn v. Lle^ 
welly n, 3 D. & L. 318 ; and see £dwards v. Baugh, 11 AI. & W. 
641. 

On a promise to pay a sum of money in consideration of i'cleasing 
a ship detained to answer a claim for damages : Longridqe v. Bor^ 
ville, 5 B. & Aid, 117. 

On a gttaraniee fur the payment qf a debt on a certain day in con- 
sideration of forbearance of proceedings against the debtor : Bolt v. 
Cozens, 18 C. B. C73 ; 25 L. J. C. P.‘25i; Smith v. Algar, 1 B. & 
Ad. 6<33 ; Payne v. Wilson, 7 B. A C. ^123 ; Tanner v. Moore, 9 Q. 
B. 1 ; and see form, post, p. 164. 


Fobeign Bills. See ante, p. 104. 


Fobeign CoMrANiES. See ante, p. 30. 


Fobeign Judgments. See 2 >ost, p. 194. 


Fbeight. See ** Carriers hy Wafer,** ante, p. 129. 


held not to constitute a sufficient consideration, {Edwards v. Baugh, 11 M. 
& W. 6il.) 

Forbearing to sue for immediate payment of a debt, no time being 
spociffed, has been hejd a good consideration. {Oldershaw v. King, 2 H. £ 
K. 517 ; 27 L. J. Ex. 120.) It seems that forbearance to sue for a reason- 
able time would form a good consideration. {Ih. / but see Semple v. Pink, 
1 Ex. 74, wliere it was suggested that the term, reasonable time, could 
hare no application in reference to forbearance to sue.) 
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Feiekdly Societies (a). 

Indehitatus Count hy the Trustees of a Friendly Society. 

( Commence with the form, ante, p. 30 .) Money payable by the de- 
fendant to the plaintiffs as trustees of the said society, for money 


{a) The principal statutes relating to friendly societies in general are : — 
10 Geo. IV. c. 56 ; 4 & 5 Will. IV. c. 40 ; 9 & 10 Viet. c. 27 ; and 13 & 
14 Viet. c. 115. But these were all repealed, except in part as to then 
existing societies, by 18 & 19 Viet. c. 63, by which statute, amended by 21 
& 22 Viet. c. 101, and by 23 & 24 Viet. c. 58, friendly societies are now 
regulated. 

By the Act to Consolidate and Amend the Law Relating to Friendly So- 
cieties (18 & 19 Viet. c. 63, 8. 18), “all real and personal estate whatsoever 
belonging to any such society shall be vested in the trustee or trustees for 
the time being, for the use and benefit of such society and the members 
thereof; and the real or personal estate of any branch of a society shall 
be vested in the trustees of such branch, and be under the control of such 
trustee or trustees, their respective executors or administrators, according 
to their respective claims and interest — and in all actions or suits touching 
or concerning any such property, the same shall be stated to be the pro- 
perty of the person or persons for the time being holding the said office of 
trustee in liis or tlieir pro]>er name or names, as trustees of such society, 
without any further description.” 

By 8. 19, “(lie trustee or trustees of any such society are authorized to 
bring or defend, or cause to be brought or defended, any action, suit, or 
prosecution, in any court of law or equity, touching or concerning the pro- 
perty, right, or claim to property of the society, for which ho or they are 
such tru8tt‘e or trustees as aforesaid ; and such trustee or trustees shall and 
may, in all cases concerning the real and personal property of such society, 
sue and be sued, plead and .be impleaded in any court of law or equity, in 
his or their jiroper name or names, as tnistee or trustees of such society, 
wdthout other di*8cri])tion ; and no such action, suit, or prosecution shall 
be discontinued or aliall abate by the death of such j^rson, or his removal 
from the office of trustee ; but the same shall and may be proceeded in by 
or against the succeeding trustee or trustees as if such death or removal 
had not taken place ; and such succeeding tnistee or trustees shall pay or 
receive the like costs as if the action or suit or prosecution had been com- 
menced in liis or their name or names, for the benefit of, or to be reim- 
bursed from tlic funds of such soeietT.” 

_ By». 9 the j)urjK>se8 aredefiiied forwhich such societies may be established. 
Societies established for nnj other jmrposes than those so defined are not 
witliin the Act, and cannot avail themselves of its provisions. {Homhy v. . 
Close, L, R. 2 Q. B. 153 ; 36 L. J. M. 43.) A society whose main object | 
was a trades’ union, though combiniugthc objects of a friendly society, was j 
held not to be within the Act. {Hornby v. Close, sttpra.) * 

Industrial and provident societies are now regulated by “ The Industrial 
and Provident Societies Act, 1862,” 25 & 26 Viet. c. 87, which by s. 1 re- 
peals “The Industrial and Provident Societies Act, 1852,” and aU other 
statutes relating to such societies. It requires such societies, whether ex- 
isting before the Act or formed since, to be registered and to obtain a certi- 
ficate of registration, and enacts, by s. 5, that “ tHereupon the members of 
such society shall become a body corporate by the name therein described, 
having a |H?rpetual succession and a common seal, with power to hold land 
and buildings, with limited liability.” 

By 8. 6. “ the certificate of registration shall vest in the society all the 
pi1>perty that may at the time be vested in any person in trust for the 
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lent by the plaintiffs as trustees as aforesaid to the defendant, and 
for money received by the defendant for the use of the plaintiffs as 
trustees as aforesaid, and for interest upon money due from the de- 
fendant to the plaintiffs as trustees as aforesaid and forborne at 
interest by the plaintiffs as trustees as aforesaid to the defendant at 
his request, and for money found to be due from the defendant to 
the plaintiffs as trustees as aforesaid on accounts stated between 
them. 

Like counts : Lewhurst v. Clarkson^ 3 E. B. 194 ; Sinden v. 
Bankes, 30 L. J. Q. B. 102. 


Count hy the h^usiees of a loan society on a promissory note made 
as security for a loan : Bradhurne v. If^hithread, 5 M. & G. 439 (a). 

Counts by the trustees of a benefit building society on a covenant 
to pay subscriptions^ contained in a mortgage deed made by a mem- 
ber of the society: Cutbill v. Kingdom, 1 Ex. 494 ; Morrison v. 
Glover, 4 Ex. 430; Reeves v. White, 17 Q. B. 995; Farmer v. 

society ; and all legal proceedings then pending by or against any such 
trustee or other oflicor on account of the society may bo prosecuted by or 
against the society in its registered name without abatement,” 

Since the passing of this Act, the trustees or ofllcers of societies under 
former Acts cannot sue or be sued, although the society has not registered 
under the new Act, as the new Act repeals the former Acts absolutely. (Ton- 
till X. Douglas, 33 L. J. Q. B. 66.) 

Claims against the society existing at the passing of the Act wliich were 
not in the state of “ legal proceedings then pending,” must be sued for 
against the individual members {Dean v. Mellard, 15 C. B. N. S. 19 ; 32 
L. J. C. P. 282), and not against the ineor^mrated society. {Linton v. 
Blakeney Indmtrial Society, 3 H. & C. 853 ; 31 L. J. Ex. 211.) 

But the society incorporated by registration under the Act may sue upon 
a bond or other chose in action to which the trustees of the society were 
entitled before the Act, such rights being vested in the incor}>orated society 
under s. 6. (The Queensbury or Queenshead Industrial Society v. Pickles, 
L. B. 1 Ex. 1 ; 35 L. J. Ex. 1.) 

The members of a society registered under the Industrial and Provident 
Societies Act, 1852, were not liable to be sued for the debts of the society, 
but only the officers or trustees. {Burton v. Tannahill, 5 E. & B. 797 ; 25 
L. J, Q. B. 135 } and see Alexander v. Worman, 6 U. & N. 100 ; 30 L. 
J. Ex. 198.) The iudividuai members iniglit be proceeded against by scire 
facias on judgments obtained against the officers or trustees of the society. 

. {Myers v. Rawson, 5 H. A N. ; 29 L. J. Ex. 217.) The trustees and 
secretary of a benefit building society making a promissory note in their 
own names, but describing tliemselves as trustees and secretary, are liable 
personally. {Price v. Taylor, 5 H. & N. 540.) 

‘ Loan societies are regulated by tlie statutes 5 & 6 Will. IV. c. 23 ; 3 A 4 
Viet. c. 110 ; continued by 21 & 22 Tict. c. 19. 

Benefit building societies are regulated by 6 & 7 Will. IT. c. 32. 

See further as to the above Acts, Chitty’s Statutes. 

{d) No action is maintainable by the treasurer or clerk for the time being 
of a loan society on a note or security made payable to him under the Loan 
Societies Act, 5 & 6 Will. IV. c. 23, s. 8 ; or 3 & 4 Viet. c. 110, s. 16 {Timms 
T. Williams, 3 Q, B. 413) ; but the trustees of the society might sue on 
such a note under 5 & 6 Will. IV. c. 23, s. 4. {Alhon v. Pyke, 4 M. A 0. 
421. And see 3 A 4 Viet. c. 110, s. 8 ; and 13 A 14 Viet, c. 115, a. 18.) 
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Giles, 5 H. <& N. 763 ; 30 L. J. Ex. 65. And see as to liahilityjur 
subscriptions,' Ih . ; Farmer v. Smith, 4 H. Si: N. 196 ; 28 L. J. Ex. 
226. 

Indebitatus count against the trustees of a benefit building society : 
Card V. Carr, 1 C. B. N. S. 197 ; 26 L. J. C. P. 113. 


Funeeal Expenses (a). 


Indebitatus Count for Funeral Expenses, 

Money payable by the defendant to the plaintiff for work done 
and materials provided, and a hearse, coaches, horses, goods, and 
necessary things furnished by the plaintiff for the defendant, at his 
request, in and about a funeral {add the common counts for goods 
sold and money paid"]. 

Like counts : Green v. Salmon, 8 A. & E. 348 ; Lucy v. WaU 
rond, 3 Bing. N. C. 841. 


Gaming (6). 


{a) An executor, having assets, is liable personally, de bonis propriis, 
upon an implied contract to pay for the funeral expenses of his testator ; 
and he may be sued by the undertaker without any express order given by 
him, unless the undertaker has given exclusive credit to a third party. The 
executor may defeat an action founded on the implied contract only by 
showing under the general issue that he has no assets. {Tugwell v. Heyman, 
3 Camp. 298 ; Rogers v. Price, 3 Y. & J. 28 ; Corner v. Shew, 3 M. & W. 
350, 356; and see Green v. Salmon, 8 A. & E. 348 ; 2 Wms. Ex. 6th ed. 
1651.) But the executor is only liable for the expenses of a funeral suitable 
to the degree of the testator, unless he has himself ordered or sanctioned a 
greater exi)en9e. (Brice v. 8 A. & E. 349 ; Lucy v. Walrond, 3 

Bing. N. C. 841.) 

A husband is liable for the exj>enses of his wife’s funeral ; and where a 
person in his absence necessarily employs an undertaker and pays the ex- 
pense of the funeral of the wife, he may recover the amount from the hus- 
band as money paid to his use. {Jenkins v. Tucker, 1 H. Bl. 90 ; Ambrose 
v. Kerrison, 10 C. B. 776 ; Bradshaw v. Beards 12 C. B. N. S. 344 ; 31 
L. J. C. P. 273.) An infant w idow may render herself liable for the funeral 
of her husband as for necessaries. (Chappie v. Cooper, 13 M. & W. 252.) 

(5) By the 5 & 6 Will. IV. c. 41, s. 1, securities given for considerations 
arising out of illegal transactions are declared to be deemed to have been 
given for an illegal cousidei’ation, and by s. 2, it is enacted that if ** any per- 
son shall make, draw, give, or execute any note, bill, or mortgage for any 
oonsideration on account of which the same is (by the 16 Car. il. c. 7, or 
9 Anno, o. 14) declared to be void ; and such person shall aotnally pay to 
any indorsee, holder, or assignee of such note, bill, or mortgage, the amount 
of the money thereby secured, or any part thereof, such money so paid shall 
be deemed and taken to have been paid for and on account of the person to 
whom such note, bill, or mortgage was originally given upon such illegal 
consideration, and shall be deemed and taken to a debt due and owing 
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Garnishee. See ** Attachment of Dehtf antct p. 82. 


Goods. See ** Goods Sold and Delivm*ed** ante^ p. 38 ; “ Goods 
^Bargained and Soldf anict p. 39 ; “ Sale of Goods f post. 


Goodwill. See post, “ Trade,' 


Guakanteks (a). 


On a Guarantee for the Price of Goods supplied to a third Person. 

That in consideration that the plaintiff would sell And deliver 
goods to G, H. on credit [or on the usual terms of dealing between 


from such last-named person to the person who shall so have paid such 
money, and shall accordingly be recoverable by action at law in any of his 
Majesty’s Courts of record.” 

The action under this section would be in the fonn of a count for money 
paid by the plaintiff for the use of the defendant at his request : see ante, 
p. 42. 

The Act for the Suppression of Betting Houses, 16 & 17 Tict. c. 119, s. 5, 
provides that any money or valuable thing received by a keeper of a betting 
house or other place within the Act as a deposit on any bet, shall be deemed 
to have been received to or for the use of the person from whom the same 
was received, and may he recovered accordingly, with full costs of suit, in 
anv court of competent jurisdiction. (See Doggett v. Catterms, 19 C. B, N. 
S. 765 ; 3 1 L. J. C. P. 46, 159.) 

{a) The Statute of Frauds, 29 Gar. IT. c. 3, s. 4, provides “ That no action 
shall be brought whereby to charge the defendant upon any s)>ecial promise 
to answer for the debt, default, or miscarriage of another person, unless the 
agreement upon which such action shall be brought, or some memorandum 
or note thereof, shall be in writing and signed by the party to bo charged 
therewith, or some other person thereunto by him Ixiwfiilly authorised.” 
This section only affects the evidence of the contract, and not the mode of 
pleading it. (See ante, p. 59 ; and see as to this section Chitty on Contracts, 
7th ed. p. 462 ; Leake on Contracts, p. 126.) 

By the Mercantile Law Amendment Act, 1856, 19 & 20 Viet. c. 97, s. 8, 
no special promise to be made by any person after the i>a8siiig of this Act 
to answer for the debt, default, or miscarriage of another person, being in 
writing and signed bjt the party to be charged therewith or some other 
person by him thereunto lawfully authorized, shall be deemed invalid to 
support an action, suit, or other proceeding to charge the person by whom 
such promise shall have been m^e, by reason only that the consiaeration 
for such promise does not appear in writing, w by necessar}^ inference from 
a written document.”' 

Under this section the consideration for the promise may be proved by 
parol evidence, but the promise must still be complete in the writing under 
the Statute of Frauds, and the parol evidence admissible to prove the 
consideration cannot be used to explain the w’ritten promise. (Holmes v. 
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them], the defendant guaranteed and promised the plaintiff to be 
responsible to him for the due payment of the price of the said 

goods [or to the extent of £ , according to the legal effect of the 

gua/rantee'l ; and the plaintiff accordingly sold and delivered goods 
to the said G. H, on credit [or on the usual terms of dealing be- 
tween them], at prices amounting to , and all conditions were 
fulfilled, and all things happened, and all times elapsed, necessary 
to entitle the plaintiff to maintain this action for the breach herein- 
after alleged ; yet the said 6r. H. has not nor has the defendant paid 

the said £ [or^ yet the said G. H. has not paid the said £ , 

or any part thereof, nor has the defendant paid the same to the ex- 
tent of £ ], and the same remains due and unpaid to the plaintiff. 

A like count : Christie v. Borelly, 7 C. B. N. S. 561 ; 29 L. J. C. P. 
153. 

A like count setting out the guarantee verbatim : Morrison v. 
Trenchardi 4 M. & G. 709 ; Westhead v. Sproson, 6.H. & K. 728 ; 
30 L. J. Ex. 265. 


On a continuing guarantee for the price of the goods to he supplied .* 
Hitchcock V. Humfrey^ 5 M. & G. 559. 

On a continuing guarantee limited to a certain amount : Johnston 
V. NichoUs, 1 C. B. 251. 


Mitchell, 7 C. B. N. S. 361 ; 28 L. J. C. P. 301.) A wi’itten guarantee 
(where the subject-matter of tlie contract makes it liable to an agreement 
stamp) is not exempt from the stamp merely by reason of the consideration 
not being contained in the writing, but proved by parol evidence. {Glover 
V. Hafkett, 2 H. k N. 187 ; 26 L. J. Ex. 416.) 

Before the otlercantilc Law Amendment Act, 1856, it was not unusual 
when the sutllciency of the consideration on the face of the guarantee was 
doubtful, to set out the document in the declaration verbatim, in order to 
cliallonge a demurrer, and leave the que^tion of construction to the Court ; 
but at present this course is unneeessaiy and inexpedient, unless some other 
reason exist for adoj)ting it. (See ante, p. 58.) 

By 8. 25 of the C. L. P. Act, 1852, cited ante, p. 57, a claim on a gua- 
rantee, whether under seul’ or not, where the claim against the principal is 
ill respect of a debt or liquidated demand, may be specially indorsed upon 
the writ of summons. This, however, does not alter the legal nature of the 
claim, or obviate the necessity of declaring hi a special count, when a de- 
claration becomes necessary. 

By the Mercantile Law Amendment Act, 1856, s. 4, “ no promise to answer 
for the debt, default, or miscarrijige of another made to a firm consisting of 
two or more persons, or to a singh* j>erson trading \inder the name of a 
fim», and no promise to answer for the debt, default, or miscarriage of a 
firm consisting of two or more persons, or of a single person trading under 
the name of a linn, sliall be binding on tlie person making such promise in 
respect of anything done or omitted to be done after a change shall have 
taken place in any one or more of the persons constituting the firm, or in 
the person trading under the name of a firm, unless tlie intention of the 
parties that such promise shall continue to be binding notwithstanding such 
change, shall ajqjcar either by cxpi’ess stipulation or by necessary inmlica- 
tiori from the nature of the firm or othemise.” (See Barclay v. Lucas^ 
1 T. R. 291 n. ; 3 Doug. 821 ; Metcalf x. Bruin, 12 East, 400 ; Backhouse 
V. Hall, 6 B. & S. 607 j 34 L. J. Q. B. 141.) 

As to actions on representations respecting the credit of third persons, 
see 9 Geo. IV. c. 14, s. 6 ; see post. Chap. Ill, “ Fraud f Bosley v. Free* 
man, 2 Smith* s L. C. 6th ed. 71. 
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On a continuing guarantee for the running balance of an ac- 
count : Bradhurg v. Morgan,, 1 H. <fe C. 249 ; 31 L. J. Ex. 462 
[such guarantee is not rerolced by the death qf the surety, Ib.]. 

On the guarantee of a del credere agent for the price of the goods 
soldy antcy p. 52 : Coutourier v. Mastic, 8 Ex. 40 ; 9 Ex. 102 ; Tan- 
vaco V. LucaSf 1 E. & E. 581 ; 28 L. J. Q. B. 150, 301. 


On a Guarantee of the due Payment of a Bill taken for the Price 

of Goods supplied to a third Party, 

That in consideration that the plaintiff would sell and deliver 

goods to G, H. at certain prices amounting to £ , and would 

take from the said G, H, for and on account of the said goods his 
acceptance of a bill of exchange to be drawn by the plaintiff upon 
the said G. H. for the said price, payable six months after date to 
the plaintiff’s order, the defendant guaranteed and promised the 
plaintiff that the said bill should be duly paid at maturity; and the 
plaintiff accordingly sold and delivered to the said G. H, the said 

goods at the said prices, amounting to £ , and took from the 

said G, H. his acceptance of such bill as aforesaid for and on ac- 
count of the said goods, and all conditions were fulfilled, and all 
things happened, and all times ela])sed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said bill was not paid at maturity, whereby the plaintifi lost 
the price of the said goods. 

Like con fit s : Mayer v. Isaacy G & W. 605 ; Broom v. Batche- 
lory 1 H. & N. 255 ; 25 L. J. Ex. 299. 


On the Guarantee of the Debt of a third Person in consideration 

of Forbearance by the Plaintiff. 

That G. PL. was indebted to the plaintiff in £ ; and in con- 

sideration that the plaintiff would forbear and give time to the said 

G. PL. for payment thereof until the day of , a.d. , 

the defendant guaranteed and promised the plaintiff to be answer- 

able to him for the payment by the said G. 11. of the said £ 

on the last-mentionea day ; and the plaintiff did accordingly forbear 

and give time to the said G. H. for the payment of the said £ 

until the last-mentioned day; and all conditions were fulfilled, and 
all thi^s happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said G. 11. has not, nor has the defendant, paid to the 
plaintiff the said £ , and the same remains due and unpaid. 

Like counts : Bolt v. CozenSy 18 C. B. G73 ; 25 L. J. C. P. 254 ; 
Smith V. AlgaCy 1 B. <& Ad. (K)3 ; Payne v. Wilsofiy 7 B. & C. 423. 

A like count by an executor on a guarantee given by the testator : 
Tanner v. MoorCy 9 Q. B. 1. 


Count on a guarantee for a debt of another in consideration <f the 
plaintiff giving up a lien on goods in respect of the debt : Clancy V. 
Piggotty 2 A. A E. 47^ 

On a bond of guarantee for a mortgage debt and interest and the 
premiums on a policy given as security : Wodehouse v. Farehrothery 

5 E. A B. 277 ; 25 L. J. Q. B. 18. 
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Counts on promises to he answerable for a debt in consideration of 
the plaintiff discharging the debtor from custody: Goodman v. Chase^ 
1 B. & Aid. 297 ; Brown v. Dean^ 5 B. & Ad. 848 ; Smith v. Mon- 
teith^ 13 M. & W. 427 ; Butcher v. Steuart, 9 M. <& W. 406 ; 11 
ih. 857 ; 1 D. & L. 308 ; Lewis v. Davison, 4 M. & W. 654. 


Upon a Guarantee to Bankers for Advances made on the. Account 

of a third Bey' son. 

That the plaintiffs carried on the business of bankers in cc#|)art- 
nership, and in consideration that the plaintiffs would open an ac- 
count with 6r. M, at their bank, and would honour his checks, or 
otherwise advance and pay money to or for him on his said account, 
the defendant promisea the plaintiffs to be responsible to them for 
any balance or sum of money which mi^jht at any time thereafter be 
due from the said G. II. to the plaintiffs upon his said account or 
otherwise ; and the plaintiffs accordingly opened an account with 
the said G. H, at their said bank, and honoured his checks, and 
otherwise advanced and paid money to and for him on his said ac- 
count and otherwise, and a balance or sum of £ afterwards 

became due from the said G. H. to the plaintiffs upon his said ac- 
count and otherwise ; and all conditions were fulfilled, and all things 
happened, and all times elapsed, necessary to entitle the plaintiff to 
maintain this action for the breach hereinafter alleged ; yet the said 
G. H. has not, nor has the defendant, paid the plaintiffs the said 
£ , and the same remains due and unpaid. 

A like count : Howell v. Jones, 1 C. M. R. 97. 

On a like quarantee restricted to a certain sum : Davidson v. 
M* G r&gor, 8 M. & AV. 755 ; Gee v. Back, 33 L. J. Q. B. 49. 

On a like giuirantee to secure past as tcell as future advances : 
Chapman v. Sutton, 2 C. 13. 631; Bogd v. Moyle, 2 C. B. 644; and 
see Bell v. Welch, 9 C. B. 151. 

On a guarantee limited in time and amount, for the payment of all 
hills discounted hii plaintiff' for a third party : Offord v. Davies, 12 
C. B. N. S. 718 ; 31 L. J. C. P. 319. 

On a bond of quarantee qiven to hankers : Batson v. Spearman, 
9 A. A E. 298 ; Gordon v. Eae, 8 E. A B. irx»5 ; 27 L. J. Q. B. 185. 


On a Guarantee to a Landlord for the Bent of B remises let to a 

third Bat'ty. 

That in consideration that the plaintiff’ would let to G, H. a 

messuage and jwcmiscs, from the day of , a.d. , at 

the yearly rent of £ to bo paid quarterly, namel}", £ every 

three mouths, commencing on the day of , a.d. , the 

defendant guaranteed and promised the plaintiff that be, the de- 
fendant, would bo answerable to tlie plaintiff for the payment of 
the said rent by the said G. II., and that if the said G. H, should 
not pay the said rent to the plaintiff the defendant would pay the 
same; aud the plaintiff accordingly let the said messuage and pre- 
mises to the said G. H, and he entered into and became tenant to 

the plaintiff of the same on the terms aforesaid ; and £ of the 

said rent for quarters of a year of the said tenancy became due 

and payable to the plaintiff* ; and all conditions were fulfilled, and 
all things happened, aud all times elapsed, necessary to entitle the 
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plaintiff to maintain tliis action for the breach hereinafter alleged ; 
yet the said G, H, has not, nor has the defendant, paid the plaintiff 
the said and the same remains in arrear and unpaid. 


Count on the same Guarantee^ setting it out verbatim* 

That an agreement in writing was made by and between the 
plaintiff and G. H. and the defendant, in the words and figures fol- 
lowing, that is to say : “ Memorandum of an agreement made this 

day of , — between A. B. of the one part, and G, H. of 

the other part, as follows : the said A* B* agrees to let, and the said 

G, H* agrees to take, all that messuage and premises situate at , 

and called ^o. 1, , together with all the furniture, fixtures, 

and all other things comprised in the inventory handed over, at the 

yearly rent of £ , to be paid quarterly, viz. £ every three 

months, commencing on the day of , , clear of all rates 

and taxes, and J£* F. does also agree and undertake to see the rent 
paid quarterly by the said G* //., or otherw ise docs agree to pay 
the said rent quarterly for the said G. H. — G* IL^ £. F* and 
the said person in the said agreement described as A. B, is the 
plaintiff, and the person therein described as F. F. is the defen- 
dant ; and the plaintiff let the said messuage and promises, furniture, 
fixtures, and other things to the said G, 7/., and he entered into 
and became tenant to the plaintiff of the same on the terms of the 

said agreement, and £ of the said rent for quarters of a 

year of the said tenancy became due and payable to the plaintiff; 
and all conditions were fulfilled, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to maintain thi^ ac- 
tion for the breach hereinafter alleged ; yet the said G. H. has not, 

nor has the defendant, paid the plaintiff the said £ , and the 

same remains in arrear and unpaid. 

A like count : Caballero v. Slater, 14 C. B. 300. 


By a Landlord on a Guarantee to pay Bent due from a third 
person in consideration of the Withdraival of a Distress* 

That the plaintiff had lawfully distrained goods of one G, H. for 

£ , arrears of rent due from the said G* IT. to the plaintiff; and 

thereupon, in consideration that the plaintiff would withdraw the 
said distress and give up the said goods to the said G. H., the 
defendant guaranteed and promised the plaintiff that he the defen- 
dant would be answ^erable to the plaintiff for the payment of the 
said arrears of rent and the costs of the said distress, which amounted 

to £ , on or before the day of , a.d. ; and the 

plaintiff accordingly withdrew the said distress, and gave up the said 
goods to the said G. 77., and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said G. II. has not, nor has the defendant, paid the plaintiff 
the said arrears of rent or the said costs, and the same still remain 
due and unpaid. ^ 

Count on a like guarantee in consideration of forbearing to dis^ 
train : Thomas v. Williamst 10 B. & C. 664. 
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On a Oibarantee for Moneys received hy an Agent. 

That in consideration that the plaintiff would employ Gr. JET. as 
his agent to receive and sell goods for the plaintiff, ana to collect and 
pay over the proceeds of such sales to the plaintiff, the defendant 
guaranteed and promised the plaintiff that he the defendant would 

be answerable to the plaintiff [to the extent of £ ,] for the due 

payment to him of all such mon^s as the said G. should receive 
as such agent ; and the plaintiff employed the said G. as such 
agent as aforesaid, for the purposes and on the terms aforesaid, and 
during such agency the saia G. JBL. as such agent received on account 

of the plaintiff moneys amounting to £ , being the proceeds of 

such sales as aforesaid, and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said G. H. has not paid the plaintiff the last-mentioned sum, 
nor has the defendant paid the same, [or yet the said G. II. has not 

E aid the plaintiff the last-mentioned sum or any part thereof, nor 

as the defendant paid the same to the extent of £ ,] and the 

same still remains due and unpaid. 

A like count : Stewart v. M^Kean^ 10 Ex. 675. 

A like count on a guarantee for a collecting clerk : Lyall v. Sig^ 
(fi/iSf 4 Q, B. 528 ; for a traveller and salesman : Norton v. Powell y 
’4 M. & G. 42. 


On a Covenant guaranteeing the due Accou7iting hy a Clerk. 

That by a deed bearing date the day of , a.d. , 

after reciting that G. II. had engaged himself as a clerk to the plain- 
tiff in his business of a , as and from the day of , a.d. 

, upon the terms therein mentioned, the defendant covenanted 

with the plaintiff that in case the said G. H. should not duly and 
faithfully account to the plaintiff for all moneys and securities for 
money which he should receive as such clerk for or on account of 
the plaintifl’, and duly pay over and deliver the same to the plaintiff* 
or his bankers for the time being, as and when the same should be 
so received by the said G. H., he the defendant would pay to the 
plaintiff all such sum or sums of money and securities for money, or 
the amount thereof, as should not be accounted for and paid or 
delivered as aforesaid by the said G. II., and would indemnify and 
save- harmless the plaintiff from all loss, damages, and expenses 
which he should sustain or incur in respi'ct thereof, pro^^ded always 
that the defendant’s liability under the said covenant should not 

exceed in the ivhole £ ; and the plaintiff says that afterwards and 

whilst the said G. II. continued in the said service of the plaintiff 
as such clerk as aforesaid, he received as such clerk, for and on ac- 
count of the plaintiff, certain moneys and securities for money within 
the meaning of the defendant’s said covenant, amounting to a sum 

exceeding £ , and did not duly and faithfully account for the 

same to the plaintiff, nor pay over or deliver to the bankers of the 
plaintiff for the time being the said moneys and securities for 
money or any of them, as and when the same were so received by 
him as aforesaid, and the plaintiff sustained and incurred loss and 

damage exceeding £ in respect thereof ; and all conditions were 

performed, and all things happened, and all times elapsed, necessary 
to entitle tJhe plaintiff to a performance by the defendant of his said 
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covenant, and to maintain this action for the breach thereof herein- 
after alleged ; yet the defendant has not to the extent of , or 
any part thereof, paid to the plaintiff the last-mentioned moneys or 
securities for money, or the amount thereof, nor indemnified or saved 
harmless the plaintiff from the loss, damages, and expenses which he 
so sustained and incurred in respect thereof. 


Count^n a bond of guarantee given to a company for the conduct 
of an agent in the business of the company : London Assurance Co. 
V. JBoIdf 6 Q. B. 514; Groux's Improved Soap Co. v. Cooper, 8 C. 
B. N. S. 800. 


Count on a bond of guarantee for a partner in the superintend- 
ence of the partnership business : Chapman x. Bechington^ 3 Q.*B. 
703 ; for the treasurer of a borough ; Mayor, etc,, of Cambridge v. 
Dennis, E. B. & E. 660 ; 27 L. J. (J. B. 474 ; for a cleric to a railway 
company; Bastent Union By. Co. x. Cochrane, 9 Ex. 197 \ for the 
treasurer of a poor-late union; Belford Z'nion x. Battison, 11 Ex. 
623 ; 25 L. J. Ex. 91 ; for an assistant-overseer, under 59 Geo. III. 
c. 12 ; Holland x. Lea, 9 Ex. 430; for a collector of poor-rates ; 
Portsea Island Union x. 'Whillier, 29 L. J. Q. B. 150. 


Count on a guarantee for the erection of building worl's by a third 
party within a certain time : Watts x. Shuttleworth, 5 H. & N. 235 ; 
29 L. J. Ex. 229. 

Count on a guarantee for the due performance of a contract to 
build a ship : General Steam Navigation Co. x. Bolt, 6 C. B. N. S. 
550. 


Count on a guarantee or policy yiven by a guarantee company 
against bad debts, commercial losses, etc. : Bamberger x. Commercial 
Credit Assurance Society, 15 C. B. 676. 

On a like guarantee for a term, to he renewed unless notice given 
to the contrary ; Solvency Mutual Guarantee Society x. York, 3 H. 

N. 588; 27 L. J. Ex. 487 ; Solvency Mutual Guarantee Society x. 
Froane, 7 H. & N, 5 ; 31 L. J. Ex. 193. 


By a Co-debtor against the Creditor for not assigning to the Plain- 
tiff a Judgment against him and Iiis Co-debtors ajter payment 
of the Debt by the Plaintiff' (under the Mercantile Law Amend- 
ment Act, 1856, 19 & 20 Viet. c. 97, s. 5). (a) 

That the plaintiff was liable jointly with G. II. to the defendant 
for a debt of £ , and the defendant, on the day of , a.d. 

(a) By the Mercantile Law Amend ment Act^ 1 8 56, 19 & c. 97 * 

b. 5, “ eveiy jMjrsori WTid^ btuDg sureTj Ibr thlj^CCt 

liable with another for any debt or duty, bhnll pay such debt or perform 
such duty, ahall be entitled to hare assigned to him, or to a trustee 
for him, every judgment, specialty, or other security which shall be held 
by the creditor in resfwct of such debt or duty, whether such judgment, 
specialty, or other security shall or shall not be deemed at law to have been 
satisfied by the payment of tlie debt or the performance of the duty j and 
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, in the Court of at Westminster, by the judgment of the 

said Court recovered against the plaintiff and the said G, H in re- 
spect of the said debt £ , together with £ for his costs of suit; 

and the defendant afterwards issued execution against the plaintiff 
and the said G. H, on the said judgment for £ , and the plain- 
tiff was obliged to pay and paid the said £ for which the said 

judgment had been so recovered as aforesaid ; and all conditions 
were performed, and all thi^s happened, and all times elapsed, ne- 
cessary to entitle the plaintiff to have the said judgment assigned to 
him by the defendant, in order to obtain from the said G. H. the 
proportion of the said debt for which the said G. H. was justly liable 
as between him and the plaintiff ; yet the defendant did not nor 
would assign the said judgment to the plaintiff. 

A like count : Baichellor v. Lawrence, 9 C. B. N. S. 543 ; 30 L. 
J. 0. P. 39. 


Heibs and Devisees (a). 

Against the Heir and Devisee jointly on a Covenant of the 
Testator. (1 'IVill. IV. c. 47, ss. 3, 4.) 

{Commence with one of the forms, ante^ p, 21.) That the said 
G, H. in bis lifetime, by deed, covenanted for himself and his heirs, 

such person shall be entitled to stand in the place of the creditor, and 
to use all the remedies, and, if need be, and upon a proper indemnity, 
to use the name of the creditor, in any action or other proceeding, at law or 
in equity, in order to obtain from the principal debtor, or any co-surety, 
co-contractor, or co-debtor, as the case may be, indemnification for the ad- 
l ances made and loss sustained by the person who shall have so paid such 
debt or performed such duty, and such payment or performance so made 
by such surety shall not be pleadable in bar of any such action or other 
proceeding by him ; provided always, that no co-surety, or co-contractor, 
or co-debtor, shall be entitled to recover from any other co-surety, co-con- 
tractor, or co-debtor, by the means aforesaid, more than the just proportion 
to which, as between those parties themselves, such last-mentioned person 
shull be j^ustly liable.” 

Tlie Court has no summary jurisdiction to enforce the assignment of 
securities under tliis section, but an action w’ill lie for refusing to make an 
assignment to which a person is entitled under it. {Phillips v. Dickson, 8 
C. B. N. S. 391 ; 29 L. J. C. P. 223 ; and see Baichellor v. Lawrence, 9 
C. B. N. S. 643 ; 30 L. J. C. P. 39.) 

(a) Heirs and Devisees .'] — At common law an important distinction was 
made between specialty debts in which the obligor bound himself only, and 
those in which he also bound his heir by name. The former did not charge 
the lands of the ancestor which passed by descent to the heir ; the latter 
did, and the obligee could recover upon them against the heir, to the extent 
of the lands which the latter acquired by descent from the obligor. In 
neither case could the obligee recover against the devisee of the lands. 

The statute 1 Will. lY. c. 47 (wdiich repealed the 3 W. & M. c. 14) now 
gives a like remedy against tlie devisee upon specialty debts of the latter 
kind to the extent of the lands devised. There is still, however, no remedy 
at law against the heir or devisee upon specialty debts of the former kind, 
in which the obligor has bound himself only and not his heirs. But these 
debts (equally with simple contract debts) are now charged in equity upon 
the land of the obligor after his decease, by the statute 3 A 4 Will. IV . c. 
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with the plaintiff, that the said G. IT. would pay to the plaintiff 
jg - , with interest for the same, at the rate of £ • per centum 

per annum, on the day of , a.d. , now elapsed ; and 

the said £— and interest are still unpaid. 


Against an Heir on the JBond his Ancestor, 

(Commence with the form^ ante. p. 21.) That the said G, S.,, in 

his lifetime, by his bond bearing date the day of — - — , a.d. — , 

for himself and his heirs, became bound to the plaintiff in the sum 
of£ . 

A like count against the heir and surviving devisees : Farley V. 
BrianU 3 A. <fe E. 839. 

A like count against devisees only, there being no heir : Hunting 
Y, Sheldrake. 9 M. & W. 256. 

Counts by and against the heir and devisee of a lessor on covenants 
runninq with the land : see “ Landlord ayid Tenant.** post. pp. 209, 
210, 2i3. 


Hire. 


* Indebitatus Count for the Hire of Goods. (C. L. P. Art. 1852, 

Sched. B. 12.) 

Money payable by the defendant to the plaintiff for the hire of 
goods by the plaintiff let to hire to the defendant. 


\st the Hirer of Goods for Damage occasioned 

negligent use. 

That in consideration that the plaintiff would let to hire to the 
defendant certain household furniture and goods (a), to be used by 
the defendant, for reward to the plaintiff, the defendant promised 
the plaintiff to use the said furniture and goods in a careful and 
reasonable manner, whilst he should have the same on hire as afore- 
said ; and the plaintiff let to hire and delivered to the defendant, and 
the defendant birt^d and received from the plaintiff, the said furni- 
ture and goods for the purpose and on the terms aforesaid ; yet 


104, where he has not charged them by bis will ; a f)riority only being re- 
served to the spceialticB in which the heir is expressly bound. 

The action at law agninot the heir and devisi'c of a testator, upon spe- 
cialties in which the heir is bound, is founded on tlie 1 Will. IV. c. 47. 
By 8. 2, testamentary dispositions of real estate whereof the testator was 
seised in fee, in possession, reversion, or remainder, are to be deemed void 
as against any person with wliom the testator had entered into any bond, 
covenant, or other specialty binding his heirs. By s. 3, every such creditor 
shall have an action upon such specialties against the heir and devisee, or 
the devisee of such devisee jointly. By s. 4, in case there shall not be any 
heir, the creditor may maintain an action against the devisee or devisees 
solely. As to these actions see further, 2 Wms. Saund. 7, 8 ; Motley v. 
Motley. 5 De G. M. & G. 610 ; 25 L. J. C. 4, 332 ; and tlie cases above 
cited. And see fosi. Cliap. V, “ Heirs and Devisees.'** 

(a) If the letting of a house fonns part of the consideration for the pro- 
mise, it must be stated. 
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the defendant did not use the said furniture and ^oods in a careful 
and reasonable manner whilst he had the same on hire as aforesaid ; 
whereby the said furniture and goods were damaged and diminished 
in yalue. 

Affainst the tenant of a house for not using it in a tenanUliJce 
manner : see Landlord and Tenant^** posit p* 200. 


Count against the hirer of a steam- vessel for using it to wage war 
against a foreign statCt wherehv the vessel was seized and detained : 
Bleaden v. Itapallo, 3 M. & G. 116 ; and see Blewitt v. Hillt 13 
East, 13. 


Husband and Wife (a). 

Indehitaius Count hy Husband and Wife upon Causes of Action 
accrued to the Wife before Marriage. 

{Commence with the formy antot p. 22.) Money payable by the 
defendant to the plaintiffs for goods sold and delivered by the said 


(d) Husband and Wife.~\ — In actions brought on promises made to the 
wife before marriage, the husband and wife ought to sue jointly. If the 
w’ife sues alone, the action may be met by a plea in abatement; but no 
other objection can be taken by the defendant. {Milner v. MilneSt 3 T. R. 
627, 63i ; and see Bendijc v. Wakemany 12 M. & W. 97.) If the husband 
sues alone, and the objection appears upon the record, it may be met by de- 
murrer, or by motion in arrest of judgment, or by error; or if it tran- 
spires upon tlie evidence, it will be ground of nonsuit, or adverse verdict. 
But on a negotiable bill of exchange or promissory note, made payable to 
the wife before the marriage, the husband may sue alone in his own name. 
{MNeilage v. Holloway y I B. Aid. 218.) If the husband dies before 
action, the right of action remains in the widow’ ; if the wife dies before 
action, the right of action passes to her administrator, and the husband 
cannot sue except in that character. 

lu actions brouglit on promises made by the wife before marriage, the 
husband and wife ought to be sued jointly. {France v. White, 1 M. & G. 
731.) If the w ife is sued alone, she may plead her coverture in abatement, 
but cannot take tlie objection in any other manner. {Lovell v. Walker, 9 
M. & W. 299 ; Milner v. Milnes, 3 T. R. 627, 631.) If the husband is 
sued alone, and the objection appears on tlic record, it may be raised by de- 
murrer, or by motion in arrest of judgment, or by error ; or if it transpires 
upon the evidence, it will be ground of nonsuit or adverse verdict. {Mitch- 
inson v. Hewson, 7 T. R. 318 ; Richardson v. Hall, 1 B. & B. 50.) And 
the mistake cannot be amended by lulding the wife as a defendant under 
the C. L. P. Act, 1852, s. 222. {Garrard v. Giuhilei, 11 C. B. N. S. 616; 
13 Ih. 832 ; 31 L. J. C. P. 131, 270.) If the Imsband dies before action, 
tlie right of action remains against the widow ; if the wife dies before ac- 
tion, the right of action lies only against her administrator. 

Where a promise is made to a married w’omaii on a consideration pro- 
ceeding from her solely, as a contract with her to pay for her sorvioes 
rendered, — wherever, as it is said, the wife is the meritorious cause of 
action, the husband may, at his election, sue alone in his own name, or 
jointly in the name of himself and wife (Bidgood v. Way^ 2 W. Bl. 1286 ; 
Dalton y. Midland By. Cb., 13 C. B. 474) ; or the wife may sue alone, 
subject to the non-joinder of the husband being pleaded in abatement. (Ih.) 

I 2 
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C. (Christian name of the tvfe) wliilst pile was unmarried to tlie de- 
fendant, and for goods then bargained and sold by the said C. to 
the defendant, and for work then done and materials then pro- 


Thus, on a bond given to the wife during coverture, husband and wife may 
have a joint action during their lives; or the husband may sue during co- 
verture in his own name. (Day v. Padrone^ 2 M. & S. 396 n. (b) ; Anker- 
stein V. Clarke^ 4 T. R. 616.) On a note made to a wife during coverture, 
the husband may sue alone, or htisband and wife may sue jointly. (Phil- 
liskirk v. PlucktoeU^ 2 M. & S. 393 ; Howard v. Oakes, 3 Ex. 136 ; Bur- 
rough V. Moss, 10 B. k C. 658.) A wife may sue alone for dividends due 
on railway stock registered in her name, subject only to a plea in abate- 
ment. {Dalton V. Midland By. Co., 13 C. B. 474.) A count by husband 
and wife jointly upon such eontmcts as these made since the marriage (if 
simple contracts, otlier than bills or notes), must state the interest of the 
wife or the consideration as proceeding from the wife, otherwise the count 
will be bad : tlius, a count upon accounts stated with them must sliow that 
the accounting was in respcid of debts for which she had a right to sue. 
{Bidgood v. Way, 2 W. Bl. 1236 ; Johnson v. Lucas, 1 E. A B. 669 ) 
The right of action on a bond or note made to a wife, or on any contract 
on which she has a right to sue, remains in the wife on the death of her 
husband before suit, and does not ]>a.s8 to the Inisband’s representative 
{Howard 3 Ex. 136 ; Oaters v. Madeley, 6 M. k W. 423 ; 

Bichard s v. JRichards, 2 B. & Ad. 147) ; and if the wife dies before suit, the 
right of action passes to her administrator {Day v. Padrone, 2 M. k S. 
396 n. (h) ; Hart v. Stephens, 6 Q. B. 937) ; and the husband cannot sue 
except in that capacity. 

In actions brought to charge a Imsband on eontraefs made by his wife 
during coverture, the husband must he sued alone, and tlie pleadings take 
the ordinary form ; the husband and wdfe cannot be sued jointly on sucli 
contrai'ts. {France v. White, 1 M. & G. 731.) Tl)e wife can contract only 
as agent for the husband ; and tlie liability of tlie husband depends upon 
the authority of the wife to pledge his credit, which must be proved by the 
plaintiff. 

The authority of the wdfe during cohabitation is in all cases a question of 
fact for the Jury ; but there is n primd facie presumption in favour of the 
authority in respi^ct of contracts sucli as a wife in her position in life usually 
makes ; wliich, however, may be rcbuttcMl by the husband showing that in 
fact it did not exist. {Montague v. Benedict, 2 Smith’s L. C. Cth ed. 429 ; 
Seaton v. Benedict, Ih. 414; Lane x. Ironmonger, 13 M. k W. 368; Beid 
v. Teakle, 13 C. B. 627 ; Iteneaux v. Teakle, 8 Ex, 680 ; Jetvshnrg v. HiW- 
hold, 26 L. J. Ex. 217 ; and see Byan v. Sams, 12 Q. B. 460; per Willos, 
J., Cooper V. Lloyd, 6 C. B. N. S. 519, 521.) The presumptive authority 
of the wife arising merely from cohabitation may be rebuttml by the express 
revocation of the husband without notice of the revocation to the parties 
dealing with her. {Jolty v. Bees, 15 C. B. N. S. 628 ; 33 L. J. C. P. 177 ; 
Byles, J., dissentiente, as to the revocation without notice.) 

There is no such presumption of authority during wjparation ; but a mar- 
ried woman living apart from her husband with his consent, or compelled 
to separate herself from him by his misconduct, and witliout an adequate 
maintenance, has an implied authority, which he cannot rebut, to bind her 
husband by contracts for necessaries {Manby v. Scott, 2 Smitli’s L. C. 6th 
ed. 396 ; Hindtey v. Marquis of Westmeath, 6 B. A C. 200 ; Boulton v. 
Prentice, 2 Strang5, 1214; S. C. Selwyn’s N. P. 12th ed. p. 334; Hodg- 
kinson v. Fletcher, 4 Camp. 70 ; Mizen v. Pick, 3 M. A W. 481 ; Johnson 
V. Sumner, 3 H. A N. 261 ; 27 L. J. Ex. 341 ; Biffin y. Bignell, 7 H. A N. 
877 ; 31 L. J. Ex. 189) ; unless she has been guilty of adultery {Qovier y. 
Hancock, 6 T. R. 603 ; Atkyns y. Pearce, 2 C. B. If. S. 763 ; 26 L. J. C. 
P. 252; Cooper v. Lloyd, 6 C. B. N, 8. 519). A husband is not liable ut 
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Husland and Wife. 

Tided by the said C. for the defendant at his reaucst, and for money 
then lent by the said C. to the defendant, and lor money then paid 
by the said C. for the defendant at his request, and for money then 

law for money le nt to his wife, though applied by her in discharging prior 
debts for nec^Barfesjtfrllnralterw procuring necessaries {Knox v.Bushell^ 
3 C. B. N. S. 334) ; nor is a husband liable at law for money paid in dis- ; 
charge of debts for necessaries supplied to his wife. (Per Lord Campbell, 
L. C. ; Jenner v. Morris^ 1 Dr. k Sm. 218, 334 ; 3 De G-. F. & J. 45 ; 30 
L. J. C. 361, 362). But m equity a husband may be liable for money lent,< 
to a wife, and applied by her in procuring necessaries ; and also for moneys: 
paid in discharge of debts incurred for necessaries. {Harris v. Zee, 1 P. Wm8.| 
482 ; Jenner v. Morris^ supra.) 

At law a wife cannot make any contract to bind herself personally. If 
sued alone upon a contract made during the marriage, she may plead her 
coverture either in abatement or in bar,^o«^. Chap. V. In equity a married 
woman may contract in respect of her separate estate even with her husband. 
(Vansittart v. Vansiitart^ 2 De G. & J. 249 ; 27 L. J. C. 222 ; Vaughan v. 
Vanderstegen, 23 L. J. Ch 793, 800 ; Wright v. Chard, 29 L. J. C. 82, 90 ; 
Johnson v. Gallagher^ 30 L. J. C. 298.) 

On a bond or covenant or promissory note made to hushand and wife, the 
husband may sue alone {Ankerstein v. Clarke, 4 T. R. 616), or may join the 
wife. {Philliskirk v. Pluckwell, 2 M. & 8. 393.) If the husband dies before 
suit, tlje right of action survives to the wife, and doi-s not pass to the hus- 
band’s represent ativc. If he survives, it belongs to him. 

Where a husband becomes bankrupt, his assignees must join the wife in 
suing on causes of action accrued in right of the wife, which if vested in the 
husband would pass to the assignees. {Bichhell v. Alexatider, 10 C. B. N. 
S. 324 ; 30 L. J. C. P. 268.) The assignees of a bankrupt husband cannot 
sue alone in their own names on a bill or note made payable to the wife. 
{Sherrington v. Yates, 12 M. & W. 855.) 

As to the position of a married woman as an executrix, see ante, “Exe- 
cutor,” p. 156, n. {a). 

As to the elfect of the marriage of a woman, plaintiff or defendant, pend- 
ing an action, see C. L. P. Act, 1852, s. 141 ; post, Chap. V, “Abatement.” 

The husband must be joined in an action by or against the wife, though 
living separate, unless under a judicial sejmration (see Head v. Briscoe, 5 
C. & P. 484) ; but after a divorce a vinculo inatrimomi the husband cannot 
be joined. {Capel v. Powell, 17 C. B. K. 8. 743 ; 34 L. J. C. P. 168.) 

Under the Divorce and Matrimonial Causes Act, 20 k 21 Viet. c. 85, s. 
21, a wife deserted by her husband may obtain an order of a magistrate or 
of the Court protecting her earnings and property, acquired since the com- 
mencement of such desertion, from her husband axid all creditors and per- 
sons claiming under him, and such earnings and property shall belong to 
the wife as if she w'ere a feme sole ; and the wife shall, during the continu- 
ance of such order of protection, be and be deemed to have been, during 
such desertion of her, in the like position in all respects, with regard to pro- 
perty and contracts, and suing and being sued, as she would be under this 
Act if she obtained a decree of judicial sejxaration. This section applies 
only to lawful earnings. {Mason v. Mitchell, 3 H. & C. 528 ; 34 L. J. Ex. 
68 .) 

By 8. 25, “ in every case of a judicial separation the wife shall, from tlxe 
date of the sentence and whilst the separation shall continue, be considered 
as a feme sole, with respect to property of every description which she may 
acquire, or wliich may come to or devolve upon her ; and such property 
may be disposed of by her in all respects as n feme sole, and on her decease 
the same shall, in case she shall die intestate, go as the same would have 
gone if her husband had been then dead ; provided that if any wife 
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Counts in Actions on Contracts* 


^received by the defendant for the use of the said C., and for money 
found to De due from the defendant to the said C, whilst she was 
unmarried upon accounts then stated between them, and for money 
payable by the defendant to the plaintiffs for money found to be 
due from the defendant to the plaintiffs on accounts stated between 
the defendant and the plaintiffs, since tlieir intermarriage, in respect 
of moneys payable by the defendant to the said G wliilst she was 
unmarried. 


Count hy husband and wife upon accounts stated with them since 
the marriage in respect of debts due to the wife hrfore marriage: 
Johnson Lucas, 1 E. <&B. 059. 

On a covenant made to a husband and w\fe for the payment of 
rent : Hill v. Saundei's, 4 B. & C. 529. 

Count hy husband and wife upon a contract made with them offer 
marriage, in consideration of forbearance to proceed upon a cognovit 
iven in an acfio7i brought hy husband and wife : Nurse v. Wills, 4 
. & Ad. 739 ; S. C, in error, 1 A. A E. 65. 


Indebitatus Count against Husband and Wife upon Causes of 

Actioii accrued before Marriage* 

{Commence with the form, ante, p. 22.) Money payable by the de- 
fendants to the plaintiff for goods sold and delivered by the plaintiff 
to the said G whilst she was unmarried, and for goods then bar- 
gained and sold by the plaintiff to the said G, and for work then 
done and materials then provided by the plaintiff for the said G at 
her request, and for money then lent by the plaintifl'to the said G, 
and for money then paid by the plaintiff for tlie said G at her re- 
quest, and for money then received by the said C. for the use of the 
plaintiff, and for money found to be due from the said C., whilst 
she was unmarried, to the plaintiff on accounts then staled between 
them. 

should again cohabit with her husband, all sucli property as she may be en- 
titled to when such cohabitation shall take place sliall be held to her sepa- 
rate use, subject, however, to any agreement in writing made between her- 
self and her husband whilst separate.^* 

By*. 26, “in every case of a judicial sepamtion the wife shall, while so 
separated, be considered as a feme sole for the purj^oses of contract and 
wrongs and injuries, and suing and being sued in any civil proceeding ; and 
her husband shall not be liable in respect of any engagement or contract she 
may have entered into, or for any wTongful act or omission by her, or for 
any costs she may incur as plaintiff or defendant ; provided, that where 
upon any such judicial seimration alimony has been decreed or ordered to 
be paid to the wife, and the same shall not be duly paid by the husband, 
he shall bo liable for necessaries supplied for her use.*’ 

An order of protection obtained by a married woman deserted by her hus- 
band, under s. 21, though it protects her property acquired since the oom- 
raenecroent of the desertion, does not entitle her to maintain an action com- 
menced before the date of t)»e order. {Midland Ry, Co, v. Pye, 10 C. B. 
JS'. S. 179; 30L. J. C. P. 314.) 

A woman after divorce is solely entitled to such of her property as was 
not reduced into possession by her husband during tlie coverture. {Wells 
V. Matbon, 31 Beav. 48 ; 31 L. J. C. 344) 
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Count against husband and wife for costs of marriage settlement 
prepared by her solicitor on her retainer before marriage : Selps v. 
Clayton^ 17 C. B. N, S. 563 ; 34 L. J. C. P. 1. 


Cmnts by and against husband and wife executrix : see “ Execu- 
tors and Ad/ministratorsf ante^ p. 166. 

Counts by and against husband and wife on hills and notes, 
“ Bills of Exchange f ante, pp. 103, 112. 


Count on covenants in a deed of separation, that the \cife shall 
not molest or disturb the husband .* Thomas v. Everard, 6 H. & 

448 ; 30 L. J. Ex. 214 ; to indemnify the husband against the wife's 
debts : Summers v. Ball, 8 M. & W. 696 ; for an annuity to the 
wife : Evans v. Edmonds, 13 C. B. 777 ; Kendall v. JVehster, 1 H. 
& C. 440 ; 31 L. J. Ex. 492. [It is no defence to actions upon such 
covenants, even upon equitable grounds, that the husband has obtained 
a divorce : Kendall v. Webster, supra."] 


Indemnities (a). 

By the Acceptor of an Accommodation BUI on the Contract to 

indemnify him. 

That in consideration that the plaintiff would accept for the de- 
fendant’s accoinmDdation a bill of exchange, drawn by the defendani 
on the plaintiff, requiring him to pay to the defendant, or ordei 
£ , months after date, and would deliver the same to the 


(a) Where the plaintiff has paid money, against the payment of wliicl 
the defendant liad undertaken to indemnify him, the money so paid may h 
recovered under tlie common indebitatus count for money paid (see ante 
p. 42); but it may sometimes be necessary to sue in a special count, ir 
order to recover unliquidated damages for the breach of a contract o 
indemnity. Where the claim under the contract of indemnity is both foi 
money paid and for unliquidated damages, as a special count by at 
accommodation acceptor for the amount of the bill wliich he has beer 
compelled to pay, and also for costs and expenses incurred, the defendant 
may plead a set-off to so much of the count as relates to the money paid, 
though he cannot plead such a plea to the residue, or to the whole. (Bard- 
castle V. Neihertvood, 5 B. & Aid. 93 ; Crampton v. Walhei', 30 L. J. Q. B. 
19 ; Brown v. Tibhits, 11 C. B. N. S. 855 ; 31 L. J. C. P. 206.) 

The drawer or acceptor of an accommodation bill is entitled to recover 
against the party accommodated, not only the a!)iount of the bill, but also 
the costs which he has been compelled to pay {Jones v. Brooke, 4 Taunt. 
464 ; Stratton v. Mathews, 3 Ex. 48) ; but not the costs of an action 
against him upon the bill, whicli he ought to have paid without action. 
(Beech y. Jones, 6 C. B. 696.) Where the costs have been incurred at the 
defendant’s request, and actually paid before the action, they may be re- 
covered under the count for money paid. (Garrard v. Cottrell, 10 Q. B. 
679; and see Crampton v. Walker, supra.) 

Upon a contract to indemnify an accommodation acceptor the cause 
of action accrues w’hen the plaintiff is damnified by payment, and the 
Statute of Limitations begins to run from that date (Reynolds v. Doyle, 1 
M. & G. 753) ; 80 on a contract to indemnify against the costs of main- 
taining an action. (Collinge v. Heywood^ 9 A. & E. 633.) 
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defendant in order that he micht negotiate the same for his own use, 
the defendant promised the pTaintid to indemnify and save harmless 
the plaintiff from any loss or damage by reason thereof ; and the 
plaintiff accepted the said bill for the defendant’s accommodation, 
and delivered the same to him for the purpose and on the terms 
aforesaid ; yet the defendant did not indemnify or save harmless the 
plaintiff from loss or damage by reason thereof, and the plaintiff, as 
acceptor of the said bill, was obliged to pay to G, H,, the holder 
thereof^, the amount of the said bill with interest thereon, and the 
costs of an action brought by the said G. H. against the plaintiff as 
such acceptor, and the plaintiff also incurred costs in defending and 
settling the said action. 

Like counts : Jffard castle v. Nctherwoodj 5 B. & Aid. 93 ; Reynolds 
V. Doyle, 1 M. <& G. 753 ; Crampton v. Walker, 30 L. J. Q. B. 19. 

A like count hy the accommodation draicer of a hill: Batson v. 
Xing, 4 H. A X. 739 ; 28 L. J. Ex. 327. 

Common count for money paid for the same cause of action : Gar- 
rard V, Cotti'cll, 10 Q. B. 679. 

Count hy one joint maker <f a hill against the other on a covenant 
to pay the hill: Lousemore v. Radford, 9 M. & W. 657. 


Count on an indemnify bond given hy a principal debtor to his 
sureties : Field v. Robins, 8 A. & E. 90. 

On indemnities against debts undertaken hy defendant : Carr v. 
Roberts, 5 B. & Ad. 78 ; White v. Ansdell, 1 M. & W. 348. 

Count on a deed of indemnity against liabilities incurred as trus- 
tee : Gillett V. Abbott, 7 A. & E. /«S3. 

Count on an indemnity against the consequences of the plaintiff 
becoming surety to a bail bond for a defendant in a civil action : 
Green v. Cresswell, 10 A. <fc E. 453. 

Count on an indemnity against the consequences of the plaintiff 
becoming hail for the appearance of a third party on a criminal 
charge ; Cripps v. Hart noil, 31 L. J. Q. B. 150 ; 3li Ib. 381. \^The 
first of the above indemnities is a promise to answer for the default 
or miscarriage of a third party within the Statute of Frauds, s. 1 
(ante, p. 162), and must he in writing ; the latter is not : Cripps v, 
Martnoll (on appeal), 32 L. J. (2. B. 381.] 


On a Promise to Indemnify the Plaintiff against taking up a 
Bill and bringing an Action upon it. 

That in consideration that the plaintiff would pay the amount of 
a bill of exchange indorsed by the defendant to the holder thereof, 
and take up the same, and bring an action in the name of the now 
plaintiff against G. H., the acceptor of the said bill, for the amount 
due thereon, the defendant promised the plaintiff to indemnify and 
save harmless the plaintiff from all loss and costs which he might 
incur by reason of such payment and of such action as aforesaid ; 
and the plaintiff accordingly paid the amount of the said bill to the 
.said holder thereof, and took up the same, and brought such action 
as aforesaid in his own name aj^ainst the said O. H. for the amount 
due thereon, and such proceedings were had in the said action that 
the said G, H. obtained a verdict therein against the plaintiff. 
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whereby the plaintiff became liable to pay his own costs and the 
costs of the said 6r. JET. in the said action ; and all conditions were 
fulfilled, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to maintain this action for the breach hereinafter 
alleged ; yet the defendant did not indemnify and save harmless the 
plaintiff from the loss incurred by him by reason of the said pay- 
ment or from the said costs. 

A. like count : l^ark v. Heslop, !£.<&£. 563. 

On an indemnify against 'prosecuting an aetion of replevin : CoU 
tinge v. Hey wood, 9 A. & E. 633. 

On a bond of indemnity, given to the plaintiff in an action, against 
costs : Hankin v. Bennett, 8 Ex. 107. 

On a bond to indemnify against actions : Attwooll v. Attwooll, 2 
E. k B. 23. 

On a Promise to Indemnify the Plaintiff against Defending an 

Action (a). 

That 6r. H had brought an action against the plaintiff to recover 
a sum of money in the hands of the plaintiff*, which was claimed by 
the defendant ; and thereupon in consideration that the plaintiff 
would defend the said action, the defendant promised the plaintiff 
to indemnify and save harmless the plaintiff* from all loss and da- 
mage by reason of his defending the same ; and the plaintiff ac- 
cordingly defended the said action, and such proceedings were had 
therein that the said G, H. recovered iudgment therein against the 

plaintiff* for £ and costs of suit, and all conditions were fulfilled, 

and all things happened, and all times elapsed, necessary to entitle 
the plaintiff* to maintain this action for the breach hereinafter al- 
legea ; yet the defendant did not indemnify and save harmless the 
plaintiff from all loss and damage by reason of his defending the said 

action, and the plaintiff being unable to pay the said £ and costs, 

waa taken in execution on a writ of raoias ad satisfaciendum sued 
out by the said G. H. on the said judgment, and was imprisoned 

until he paid the said £ and costs and the ex})ense8 of the said 

execution, and the plaintiff’ was then obliged to pay the same, and 
also incurred other costs and expenses in defending the said action. 

like counts' : Williamson^. Henley, 6 Bing. 299 ; Blytk v. Smith, 
5 M. & G. 405. 

By a Broker or Bailiff against a Landlord upoy\ an Indemnify 
against the Illegality of a Distress (h). 

That in consideration that the plaintiff would, as the defendant’s 
broker, distrain goods in a certain dwelling-house for rent claimed 


(a) Upon a contract of indemnity against bringing or defending an 
action, full costs taxed between attonioy and client are recoverable as 
damages. (Smith v. Compton, 3 B. & Ad. 407, 408 j Lloyd v. Mosiyn, 2 
Bowl. N. S. 476.) 

(b) The usual indemnity impliedly given to a broker extends only to acts 
properly done by him in pursuance of his authority ; but an express in- 
demnity will depend upon its terms, and may even cover the costs of an 
action brought against tiie broker without cause for alleged irregularities 
in the distress. (Ibheti v. Be la Salle, 6 H. & N. 238 ; 30 L. J. Ex. 44.) 

1 8 
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by the defendant to be in arrear and due to him for the said dwell- 
ing-house, the defendant promised the plaintiff to indemnify and 
save harmless the plaintiff from all loss and damage which he might 
sustain by reason of the defendant not having any right or title to 
distrain as aforesaid ; and the plaintiff accordingly in a lawful and 
]jroper manner distrained the said goods in the said dwelling-house 
for the said rent ; and afterwards b}’^ reason of the defendant not 
having any right or title to distrain as aforesaid, an action was 
brought by the owner of the said goods against the plaintiff for so 
distraining as aforesaid, and judgment therein was recovered against 
the now plaintiff, and he was obliged to pay the damages and costs 
of suit recovered by the said owner of the said goods, and also his 
own costs of defending the said action ; and all conditions were ful- 
filled, and all things liappened, and all times elapsed, necessary to 
entitle the plaintiff to maintain this action for the breach hereinafter 
alleged ; yet the defendant did not indemnify and save harmless the 
plaintiff from the said loss and damage. 

Like catinta : Preston v. Peeke, TO. B. Sc E. 3/10; 27 L. J. Q. B. 


424; Toplis V. Grane, 5 Bing. N. C. 030 ; Cox v. Bailey, 0 M. & G. 
193 ; Ihheii v. Pe la Salle, 0 II. N. 233 ; 30 L. J. Ex. 44. 


an auctioneer ar/ainst his employer on the implied indemnity 
ogatnst defect tf title to the goods sold : Adamson v. Jarvis, 4 Bing. 60. 

■By a Stock-Broker against his Employer upon an Indemnity against 
the Liability of the Broker ftr the Price of Stuck, ete., purchased 
on the Stock Exchange, See ante, p. 119. 

That the plaintiff wa> a licensed stock and share broker and mem- 
ber of the Stock Exchange in the city of London, and by the regu- 
lations of the said Excliange it was, amongst otlier things, provided 
that on a mirchase of stock or shares on the said Exchange by a 
broker ana member thereof, in the event of such stock or shares not 
being paid for at the time fixed for the payment by the contract of 
purchase, the purchaser’s broker should be liable to indemnify the 
seller in respect of such default ; and thereupon in consideration 
that the plaintiff, as and being such broker and member, would 
purchase lor the defendant certain stock and shares on the said Ex- 
change, subjeirt to the said regulations, the defendant retained the 
plaintiff, as and being such broker and member, to purchase for the 
plaintiff the said stock and sliares as aforesaid, and promised the 
plaintiff to indemnify and save harmless the plaintiff in respect of 
such liability as aforesaid ; and the jdaintiff, ns and being such Woker 
and member, accordingly purchased the said stock and shares for 
the defendant on the .sai3 Ex<?hange subject to the said regulations, 
and the defendant made default in the payment for the said stock 
and shares at the time fixed for payment by the contract of purchase, 
whereby the plaintiff became liable to indemnify the seller in respect 
of such default, and was obliged to pay and paid to the seller the 
price of the said stock and shares ; and all conditions were fulfilled, 
and all things happened, and all times elapsed, necessary to entitle 
the plaintiff to maintain this action for the breach hereinaf^tor alleged ; 
yet the defendant did not indemnify the plaintiff or save him harm- 
less in respect of the liability aforesaid. 

A like count : Smith v. Libido, 4 C. B. N. S. 395; 27 L. J. C. P. 196. 
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By Vendor against Purchaser of Shares in a MinCy upon an 
implied Indemnity against future Calls {a). 

That the plaintiff was possessed of shares in a mining com- 
pany called , and was the registered owner thereof, subject to 

the regulations of the said company, and according to the said re- 
gulations the person registered as the owner of shares therein con- 
tinued liable to calls made in respect of the said shares while he 
continued registered as such owner ; and thereupon in consideration 
that the plaintiff would sell to the defendant the said shares of the 
plaintiff, and would deliver to the defendant a transfer thereof 
signed by the plaintiff, the defendant promised the plaintiff that he 
the defendant would accept the said shares, and pay for the same, 
and cause them to be registered in the defendant s name as owner 
thereof, according to the regulations of the said company, within a 
reasonable time in that behalf, so that the plaintiff might be relieved 
from further liability in respect of the said shares ; and the plaintiff 
accordingly sold the said shares to the defendant and delivered to 
him such transfer as aforesaid ; and all conditions were performed, 
and all things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the defendant did not cause the said shares to be registered in 
his name as owner thereof, according to the regulations of the said 
company, and loft the same registered in the plaintiff s name, whereby 
the plaintiff became liable, and was compelled to pay calls subse- 
quently made on the said shares. 

A like count ; Walker v. Bartlett, 17 C. B. 446 ; and see Cheale 
V. Kemoardy 3 De G. & J. 27 ; 27 L. J. C. 784. 


an Undertenant against his immediate Landlord for not indem^ 
nifying him against the Non-payment of Bent and a Distress by 
the superior Landlord (ft). 

That the defendant was tenant to G, H. of premises at a certain 
yearly rent; and in consideration that the plaintiff would become 
tenant to the defendant of the said premises at a certain yearly rent, 
the defendant promised the plaintiff* to indemnify and save harm- 
less the plaintiff, during the continuance of the said tenancy of the 
plaintiff, against the payment of the said rent so payable by the de- 
lendant as aforesaid, and against any distress or costs that might be 
made or incurred b}' reason of the non-payment thereof ; and the 
plaintiff became tenant to the defendant of the said premises upon 
the terms aforesaid, and all conditions were fulfilled, and all things 
happened, and all times elapsed, necessary to entitle the plaintiff to 
maintain this action for the breach hereinafter alleged ; yet the de- 
fendant did not, during the continuance of the said tenancy of the 
plaintiff, indemnify or save harmless the plaintiff as aforesaid, where- 


(a) As to the indemnities implied between transferee and transferror of 
shares in a public company, sec the Companies Clauses Consolidation Act, 
8 Viet. c. 16, 8. 16 ; and the Companies Act, 1862, 25 & 26 Viet. c. 89, s. 
23, and Ist Sched. Table A, (8). 

(ft) The payment of rent by the plaintiff to the defendant is not a condi- 
tion precedent to the right to this indemnity, and therefore the plea that 
more rent w'as due from the plaintiff to the defendant than the amount dis- 
trained for was held a bad plea. (Briant v. Pilcher, 16 C. B. 354.) 
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by during the continuance of the said tenancies respectively a dis- 
tress vras lawfully made by the said G, H. on the goods of the 
plaintiff, on the said premises, for the said rent so payable by the 
defendant as aforesaid, and then in arrear, and the said goods of the 
plaintiff were sold to satisfy the last-mentioned rent, and the costs 
of the said distress. 

LiJce counts : Hancock v. Caffyn^ 8 Bing. 358 ; Bidl^ v. Ply- 
mouth Baking Co,, 2 Ex. 711 ; Briant v. Pilcher, 16 C. B. 364. 

Count hy tenant against undertenant on a promise to pay the rent 
to the supenor landlord, and to indemnify the plaintiff therrfrom : 
Smith V. Lovell, 10 C. B. 6. 

Against a previous occupier on an agreement made upon a trans- 
fer of the tenancy to indemnify the plaintiff, the present occupier, 
against the rent then due : Hodgson v. Johnson, E. B. & E. 685 ; 28 
L. J. Q. B. 88. 

By assignor against assignee of a lease upon contracts of indem- 
nity aaainst covenants in the lease : Groom v. Black, 2 M. G. 
567 ; Heale v. WyUie, 3 B. & C. 533 ; Penley v. Watts, 7 M. & W. 
001 ; Walker Y, 10 M. & W. 249 ; Smith v. Peat,9P>x. 161 ; 

Cousins X, Phillips,*,^ K.& C. 892 ; 35 L. J. Ex. 84 ; see a form framed 
in case, Burnett x. Lynch, 5 B. & C. 589. 


Counts on indemnities against incumbrances in contracts of sale, 
mortgaqes, etc. : Nash v. Palmer, 5 M. & S. 374 ; Satcard x. Ansteq, 
2 Bing. 519; Allard x, Kimberley, 12 M.&W. 410; Pmclex, 
’ M B. & C. 29. 

On a covenant of indemnity given hy the directors of a company to 
4 retiring director against liabilities in respect of his previous in- 
terest in the company : Haddon v. Ayers, 1 E.ife E. 118. 

Other counts on indemnities : see “ Insurance," post, pp. 181-192 ; 
tnd see counts for general average, Ib. p. 187. 


Ikdustbial and Pkovident Societies. See ante, '^Friendly 

Societies," p. 159. 


Infants. See ante, pp. 23, 24 ; post, Chap. V, “ In 


Injcnction. See post, Chap. Ill, Injunction. 


Innkeepeb. See post, Chap. Ill, Innkeeper,' 
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Insueance. I. Marine Policies {a). 


On a Policy of Insurance on a Ship for a total Loss. 

That the plaintiff [by G. H. his agent], by a policy of insurance 
bearing date the day of , caused himself to be insured at 


(fl) The action on a policy of marine insurance may be brought in the 
name of the party nominally effecting the Insurance, being the agent or 
insurance broker, or in the name of the principal or party interested. 

By the statute 28 G-eo. III. c. 56, s. 1, it is enacted, “ that it shall not be 
lawful for any person to effect any policy of insurance upon any ship, 
goods, or other property, without first inserting in such policy the name or 
names, or usual style and firm of one or more of the persons interested in 
such insurance, or of tlie consignors or consignees of the property insured, 
or of the persons residing in Great Britain who shall receive the order for 
and effect such policy, 4 >r of the persons who shall give the order to the 
agent immediately employed to effect such policy and by s. 2, it is declared 
that every policy made contrary to the meaning of this Act shall be void. 

As to the interest of parties insuring, it is enacted by the statute 19 
Geo. II. c. 37, “ that no assurance or assurances shall be made by any person 
or persons, bodies corporate or politic, on any ship or ships belonging 
to his Majesty or any of his subjects, or any goods, merchandises, or 
effects, laden or to be laden on board of any such ship or ships, interest 
or no interest, or without further proof of interest than the policy, or 
by way of gaming or wagering, or without benefit of salvage to the assurer : 
and that every such assurance shall be null and void to all intents and 
purposes.” 

By the statute 35 Geo. III. c. 63, regulating the stamps on marine 
iiisurances, it is enacted (s. 2) “ that every contract or agreement which shall 
be made or entered into for insurance, in respect whereof any duty is 
by this Act made payable, shall be engrossed, printed or written, and shall 
bo deemed and called ‘A Policy of Insurance;’ and that the premium, 
or consideration in the nature of a premium, paid, given, or contracted for 
iipon such insurance, and the particular risk or adventure insured agamst, 
together with the names of the subscribers and underwriters, and sums 
insured, shall be respectively exprt^ssed or specified in or upon such policy ; 
and in default thereof every such insurance shall be null and void to all 
intenta and purposes wdiatever.” 

By 88. 14, 16, of the same Act, a policy not properly stamped when it is 
made is void, and cannot be stainpeit afterwards. By s. 13, alterations may 
be made in the terms of the policy under certain restrictions. 

Where a partnership subscribes a policy it is sufficient under this sta- 
tute if the name of the. firm is expressed in the |X)licy {Reid v. Allan^ 4 
Ex. 326) ; and the individual partners are liable uix)n it though not in- 
dividually named. {^Sallett v. Dowdally 18 Q. B. 2.) 

In declarations on marine policies, the interest in the subject of tlie 
policy is averred as being in the plaintiff’, if the insured, or in the person 
or persons on behalf of w’hom ho is suing. {Cohen v. Hannam^ 6 Taunt. 
101.) By r. 9, T. T. 1853, “ In actions on policies of assurance, the 
interest of the assured may ^ averred thus : ‘ That A. R. C. and 2). [or 
some or one of them] w^ere or was interested,’ etc. And it may adso 
be averred, * that the insurance was made for the use and benefit and on 
the account of the person or persons so interested.* ” An averment of 
interest at the time of or before effecting the poUcy is immaterial ; it is 
sufficient if the plaintiff be interested at the commCenoement of the risk. 
(iSAttid V. Wilkinson^ 2 Taunt. 237.) If the insured assigns away his 
interest after effecting the policy and before the loss, he cannot rewver 
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and from the port of to the port of upon the body, tackle, 

apparel, ordnance, munition, artillery, boat, and other furniture of 

upon t)ie policy, except as trustee for the assignee where the policy has been 
assigned with the interest. {Potoles t. Innett^ 11 M. & W. 10.) If the 
assignment was only by way of mortgage, though in an absolute form, he 
may recover. {Ward y. Beck, 13 C. B. N. S. 668 ; 32 L. J. C. P. 113.) In 
an action on a policy (lost or not lost) it is immaterial tliat the plaintiff ac- 
quired his interest and made the insurance after the loss. (Sutherland v. 
Praii^ 11 M. & W. 296.) The interest may be valued in the policy at a 
fixed sum independently of its real value, and the insured is entitled to re- 
cover such fixed sum for a total loss, or a proportionate part for a partial 
loss. (Irving v. Manning^ 6 C. B. 891.) As to what constitutes an insurable 
interest, see Seagrave v. Union Marine Insurance Co., L. R. 1 C. P. 305, 319, 
and the cases there cited. 

Ill declaring on murine policies, when the nature of the claim maxes it 
necessary to refer to the whole contents of the policy, memoranda, etc., it 
will frequently be found convenioiit to set out the document verbatim, 
as the commercial form of those instruinciits and the blanks left in them 
make it sometimes difficult to recite them in a satisfactory manner. (See the 
form given p. 158.) In other cases the shortest form, of course, is to give 
the legal effect of the material parts of the contract as in other declarations. 
Care must be taken to state the contract accurately, with all the exceptions 
and qualifications of the defendant's liability (Dau'son v. Wrenchy 3 Ex. 
359), and the declai-ation must negative that the defendant comes within 
the exceptions. (Ib. ; but see Wheeler v. Bavidge, 9 Ex. 668 ; Crow v. 
Falk, 8 Q. B 467, 471.) A count for money received should be added, if 
there is any claim for a return of the premium. (DalzcU v. Mair^ 1 Camp. 
632.) 

Under a declaration claiming for a total loss, the ])laintiff may recover 
for a partial loss ; but the jilea traversing the loss is distributable, and the 
defendant is entitled to have llie verdict entered for him for the part as to 
which the proof has failed. (Benson v. Chapman, 8 C. B. 950,965 j Pater^ 
son V. Harris, 1 B. A S. 336 ; 31 L. J. Q. B. 277.) Where a total loss is 
alleged, the defendant by not traversing the loss admits only a partial loss, 
and the amount remains to be ]»roved as damagi'S. (King v. Walker, 2 
II. & C. 38t ; 3 Ib. 2U9 ; 33 L. J. Ex. 167, 325.) Under a policy against 
“total loss only,” a constructive total loss may be recovered. (Adams v. 
McKenzie, 13 C. B. N. S. 442 ; 32 L. J. C. P. 92.) Notice of abandonment 
is essential to constitute a constructive total loss (Knight v. Faith, 15 Q. B. 
619) ; but it has been held that a sale authorized by necessity during the 
voyage may amount to a total loss for which the irnsiircd may recover with- 
out notice of abandonment. (Roux r. Satrador, 3 Bing. N. C. 266; Pam- 
worth r. Hyde, 18 C. B. N\ S. 835 ; 34 L. J. C. P. 207 ; 36 Ih. 33 ; and see 
Moss V. Smith, 9 C. B. 94.) 

By the 3 A 4 Will. IV. c. 42, s. 29, (cited ante, p. 52,) the jury may give 
damages in the nature of int<ere8t in actions on policies of assurance. 

See further as to the pleadings in actions on marine policies, Amould 
on Marine Ins., Srd ed. by Ma<‘lachiaii, 1036-1062 ; Marshall on Marine 
Ins., 4th ed., by Shee, c. xvi. 

Under the 6 Geo. I., c. 18, two companies — the London Assurance and 
the Royal Exchange Assurance — were incorporated for the purpose of 
granting marine insurances, and by s. 4 a general form of declaration was 
given against them^for recovering double damages and costs of suit ; and 
by the 11 Ceo. I., c. 30, s. 43, they may plead in a general form, which is 
a privilege not taken away by the 6 & 6 Viet. c. 3. (See post. Chap. VI, 

“ Oenwral Issue by Statute ; ” and see Carr v. Royal Hsechange Assurance, 

1 S. & S. 966 j 31 L. J. Q. B. 93.) 
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and in the ship ^ bej^nning the adventure at the said port 

of , and continuing during her abode there, and until the said 

ship and premises shoidd be arrived at the said port of , and 

until she should have moored at anchor twenty-four hours in safety, 
against perils of the seas {^etc. according to the policy^ stating those 
perils from which the loss arose\ the said ship and premises being 
warranted free from average under £3 per cent., unless general, or 
the ship should be stranded ; and the defendant, for a certain pre- 
mium paid to him by the plaintiff, subscribed the said policy for 

£ , and became an insurer thereon to the plaintiff for that 

amount on the said ship and premises ; and the plaintiff was then 
and thence until and at the time of the loss hereinafter mentioned 
interested in the said ship and premises to the amount of all the 
moneys by him insured thereon ; and the said ship, with the said 
other premises on board thereof, departed on her said voyage, and 
afterwards while slie was proceeding on the said voyage, and during 
the continuance of the said risk, the said ship and premises were by 
perils so insured against as aforesaid wholly lost ; and all conditions 
were fulfilled, and all things happened, and all times elapsed, neces- 
sary to entitle the plaintiff to be paid the said £ by the defen- 

dant ; yet the defendant has not paid the same. 

TjiJce counts a Paines v. Holhtnd^ 10 Ex. 802 ; Pedman v. Wilson^ 
14 M. & W. 470 ; Parfdt v. Thompson, 13 M. & W. 392. 

On a policy 7ipon ship and cargo free from capture, etc. : Powell 
V, Hyde, 5 E. & B. 607 ; 25 L. a. Q. B. 65 ; Kleinwort v. Shepard, 
1 E. & E. 447 ; 28 L. J. Q. B. 147. 

Count on a policy insuring against damage payable hu the ship- 
owner for collisiofis : (<3r) Thompson y. Reynolds, 7 E. & B. 172 ; 26 
L. J. Q. B. 93 ; Taylor v. Dewar, 5 B. & S. 68 ; 33 L. J. Q. B. 141. 

On a policy insuHng against seizure and detention for a total loss 
caused hy an emharyo : Poitder v. Scottish Marine Ins, Co., 18 C. B. 
N. S. 818 ; 34 L. J, C, P. 253. 


Count for a total loss .(f freight, alleging an abandonment and 
notice : Moss v. Smith, 9 C. *B. 94 ; 19 L. J. C. P. 225. 


On a Policy of Insurance upon Cargo for a total Loss. 

That the plaintiff, by a policy of insurance bearing date the 

day of , A.D. , caused himself to be insured at and from 

to a port of discharge in the United Kingdom upon goods 

ill the ship , beginning the adventure from the loading of the 

said goods on board the said ship as above, and continuing until 
they should be safely discharged and landed, against perils of the 
seas {etc, according to the policy, stating those perils from which the 
loss aros€~\ ; corn, fish, salt, fruit, flour, and seed being warranted 
free from average, unless general, or the ship should be stranded ; 
sugar, tobacco, hemp, flax, hides, and skins being warranted free 


{a) Such damage is not recoverable as loss by perils of the sea under a 
policy in the ordinary form. (De Faux v, Salvador, 4 A. & E. 420.) The 
* Collision clause* usually inserted to insure damage payable for collisions 
does not include damages payable for personal injury caused by the collision. 
(Taylor v. Dewar ^ supra.) 
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from average under £5 per cent., and all other goods being war- 
ranted free from average under £3 per cent., unless general, or the 
ship should be stranded ; and the defendant, for a certain premium 

paid to him by the plaintiff, subscribed the said policy for £ , 

and became an insurer thereon to the plaintiff for that amount on 
the said goods ; and the said goods were shipped on board the said 

ship at aforesaid, to be carried therein on the said voyage, and 

the plaintiff was then and thence until and at the time of the loss 
hereinafter mentioned interested in the said goods to the amount 
of all the moneys by him insured thereon ; and the said ship, with 
the said goods on board thereof, sailed on the said voyage, and 
afterwards, whilst the said ship with the said goods on board there- 
of was proceeding on the said voyage, and during the continuance 
of the said risk, the said goods 'were by perils so insured against as 
aforesaid wholly lost ; and all conditions were fulfilled, and all things 
happened, and all times elapsed, necessary to entitle the plaintiff to 

be paid the said £ by tne defendant ; 3'et the defendant has not 

paid the same. 

Like counts on policies of insurance upon cargo and freight : JBen^ 
son V. Chapman, 8 C. B. 950 ; Sutherland v. Pratt, 11 M. & AV. 296 ; 
Cunard v. Hyde, E. B. k E. 670 ; 27 L. J. Q. B. 408 ; Lozano v. Jan- 
son, 28 L. J. Q. B. 337. 

On a like policy on goods warranted free from capture and all 
consequences of hostilities, etc. : lonides v. Universal Marine Ass,, 14 
C. B. S. 259 ; 32 L. J. 0. P. 170. 


On a policy of insurance cn deck goods against loss by jettison 
only: Watson v. Sicann^ 11 C. B. N. S. 756; 31 L. J. C. P. 210. 

On a policy on a cargo with liberty to barter : Harrison v. JEllis, 
7 E. & B. 465. 

On a policy upon an advance made on account of freight: Ellis 
V. Lafone, 8 Ex. 540 ; Wilson v. Martin, 11 Ex, 684 ; 25 L. J. Ex. 
217 ; De Cuadra v. SicanUf 16 C. B. N. S. 772. 


On a Policy of Insurance upon Goods to recover for a general 

average Loss. 

That the plaintiff, by a policy of insurance bearing date the 

day of , A.D. , cau.sed himself to be insured at and from 

to a port of discharge in the United Kingdom, upon certain goods in 

the ship , befjinning the adventure from the loading thereof on 

board the said ship as miove, and continuing until they should be 
safely discharged and landed, against perils of the seas [etc, accord- 
ing to the policy, stating those perils from which the loss arose] ; the 
said goods being warranted free from average, unless general, or 
the snip should be stranded [or as the case may he, according to the 
kind qf goods] ; and the defendant, for a certain premium paid to 
him by the plaintiff, subscribed the said policy for £ , and be- 

came an insurer thereon to the plaintiff for that amount on the said 
goods ; and ^e said goods were shipped on board the said ship at 
— aforesaid to be carried therein on the said voyage ; and the 
plaintiff was then and thence until and at the time of the loss here- 
inafter mentioned interested in the said goods to the amount of all 
the moneys by him insured thereon ; and the said ship, with the 
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said goods on board thereof, sailed from aforesaid on the said 

Toyage, and whilst she was proceeding on the said voyage, and 
during the continuance of the said risk, the said ship and the said 
goods were by the said perils insured against brought into great 
danger of being lost, wherefore the master of the said ship, for the 
general safety and preservation of the said ship and of the said 
goods on board thereof, was necessarily obliged to cut away and 
cast overboard, and did cut away and cast overboard the masts, 
yards, sails, ropes, anchors, and rigging of the said ship, whereby 
the same were wholly lost, and by reason thereof the plaintiff, in 
respect of his interest in the said goods then being on board of the 
said ship, became liable to bear and pay a proportionable part of 
the value of the said masts, yards, sails, ropes, anchors, and riggirtg, 

and thereby sustained a general average loss amounting t<v£ 

per cent, for each and every hundred pounds so by him insured as 
aforesaid, whereby the defendant became liable to pay to the plain- 
tiff £ , for and in respect of the said £ so by him insured as 

aforesaid ; and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to be paid the 

said £ by the defendant ; yet the defendant has not paid the 

same. 

A like count on a policy of insurance on freight paid in advance : 
Hall V. JansoUy 4 E. & B. 500 ; 24 L. J. Q. B. 97. 


Count on a policy of insurance on a ship to recover a general aver- 
age loss, paid by reason of goodshaving been throicn overboard : Mil- 
ward y. Hibbert, 3 Q. B. 120; Miller v. Titherington, 6 H. & 

278 ; 30 L. J. Ex. 217. 


On a Policy of Insurance upon the Cargo of a Ship to recover for 
particular Average or partial Loss of the Goods {setting out the 
Policy verbatim) (u). 

That the plaintiff, on the day of , a.d. , caused to be 

made a policy of insurance, with certain memoranda thereunder 
written in the words and figures following, that is to say [^here set 
out the policy and memoranda verbatim, inserting the words “ (mean- 
ing the plaintiff) ** and “ (meaning the defendant) after their re- 
spective names when first mentioned~\y of all which premises the de- 
fendant had notice ; and thereupon, in consideration that the plaintiff 

paid to the defendant £ , as a premium for the insurance of £ , 

upon the said goods in the said policy mentioned as aforesaid, the 
defendant became and was an insurer to the plaintiff as aforesaid, 
and duly subscribed the said policy as such insurer of the said 

£ , upon the said goods to be carried in the said ship on the 

said voyage ; and divers goods [to wit ], being the go(^s in the 

said policy mentioned, were shipped at aforesaid, in and on 

board of the said ship, to be carried therein on the said voyage, and 

(a) As to the meaning of “ particular average,*’ see the Great Indian 
Peninsula J2y. Co, v. Saunders, 1 B. & S. 41 ; 31 L, J. Q. B. 206 ; Oppen- 
heim y. Fry, 5 B. & S. 348 ; 33 L. J. Q. B. 267 ; Kidston v. The JSmpire 
Marine Ins, Co, Lim., L. B, 1 C. P. 535 ; 2 Ih. 357 ; 35 L. J, C. P. 250 ; 
36 Ib, 166 ; 2 Amould’s Ins. by Maclacldan, 3rd ed. 739. 
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G. jff., Z JT., and Z. JZ, or some or one of them then and thence 
until and at the time of the loss hereinafter mentioned, were or was 
interested in the said goods to the eunount of all the moneys insured 
thereon, and the said insurance w^as made for the use and benefit, 
and on the account of the person or persons so interested ; and the 
said ship, with the said goods on board thereof, departed from — • 
aforesaid on her said voyage, and afterwards, whilst the said ship 
was proceeding on her said voyage, and during the continuance of 
the said risk, the said goods being then on board of the said ship 
were by the perils insured against by the said policy injured and 

damaged to an extent exceeding £ per cent, ithe limit pro^ 

vided against in the memorandum^ within the meaning of the said 
policy, and the defendant's proportion of the said average loss, in 
respect of the sum of £ , so insured by the defendant as afore- 
said, iflhounted to £ ; and all conditions were fulfilled, and all 

things happened, and all times elapsed, necessary to entitle the 
plainiifif to be paid the last-mentioned sum by the defendant ; yet 
the defendant has not paid the same. 

Like counts : Luekie v. Bushhy^ 13 C. B. 864 ; Corcoran v. Qur» 
ney, 1 E. & B. 456 ; Dawson v. Wrencky 3 Ex. 359. 


Count on a poJicg of insurance on goods claiming under the suing 
and labouring clause : Auhert v. Gray. 32 L. J. Q. B. 50; Kidston 
V. Empire Ma rine Ins. Co.y L. R. 1 C. P. 535. 


On a policy of insurance upon profits of cargo or ^oods : Siockdale 
V. Dunlop y 6 M. & W. 224 ; JM Sidney v. Royal Lxchange Ass.y 14 
Q. B. 634 ; llalhcad v. Young. 6 E. & B. 312 ; 25 L. J. ‘Q. B. 290 ; 
Smith V. Reynoldsy 1 II. & !X. 221 ; 25 L. J. Ex. 337 ; Chope v. 
Reynoldsy 5 C. B. X. S. 642 ; 28 L. J. C. P. 194. 

On a policy of insurance effected by the shipoicner upon his Hen 
on the cargo for general average : Briggs v. Merchant Traders Ins. 
Ass.y 13 <5. B. 1(37. 

On a policy if insurance upon the passage-money of emigrantSy 
subject to ss. 47-51 of the Passengers Arty 15 & 10 Virf. e. 44 : 
Gibson V. Bradfordy 4 E. tfc B. 586 ; Willis v. Cookcy 5 E. B. 
641 ; 25 L. J. Q. B. 16. 

On a policy of insurance upon advances for the transport qf emi- 
grants : Yaylor v. Palmer y 8 Ex. 739. 

On a policy of insurance upon a bottomry bond: Simonds v. 
ITodgson, 3 B. & Ad. 50. 

On a policy of insurance upon a share in the Atlantic Telegraph 
Company : Paterson v. Harrisy 1 B. & S. 336; 30 L. J. Q, li. 354. 


Against individual members of an unincorporated company or 
partnership y on a policy charging the insurance on the capital stock 
of the company only : Dawson v. Wrench, 3 Rx. 359 ; Reid v. Allan, 
4 Ex. :f26 ; Italleit v. Dowdall, 18 Q. B. 2. 

Against a company regislo'td under 7 Si H Viet. c. 110, on a policy 
charging the insurance on the capital stock of the company only (a) : 


(a) On a judgini-nt obtained upon such a policy, execution cannot be 
issued against individual shareholders of the company, under ss. 66 and 68 



Insurance , — II. Life Policies. 1S7 

jSalket V. Merchant Traders Ins. Ass., 13 Q. B. 960. See the Sun- 
derland Marine Ins. Co. v. Kearney, 16 Q. B. 925. 

Against a member of a mutual insurance association on a policy 
effected with the association : Michael v. Gillespy, 2 C. B. N, S. 627 ; 
Medway v. Sweeting, L. R. 2 Ex. 400. 

Counts upon time policies : Hollingworth v. Brodrich, 7 A. <& E. 
40 ; Redmond v. Smith, 7 M. & G. 467 ; Milward v. Hlhbert, 3 
Q. B. 120 ; Michael v. I^edwin, 17 C. B. 551 ; 25 L. J. C. P. 83 ; 
Michael v. Gillespy, 2 C. B. N. 8. 627 ; 26 L. J. C. P. 306 ; Gibson 
V. Small, 16 Q. B. 128 ; 4 H. L. Cases, 353 ; Fawcus v. Sarsfield, 
6 E. & B. 192 ; 26 L. J. Q. B. 249 ; Russell v. Thornton, 4 H. & 
N. 788 ; 29 L. J. Ex. 9 ; Tobin v. Harford, 13 C. B. N. S. 791. 


By the shipoicner against the owner of goods to' recover general 
average in reject of damage to the ship : Birhley v. Presgrave, 1 
East, 220 ; Price v. Noble, 4 Taunt. 123 ; Schloss v. Heriot, 14 C. 
B. N. S. 59 ; 32 L. J. C. P. 211 ; and see Job v. Langton, 6 E. & B. 
779 ; 26 L. J. Q. B. 97. 

By the owner of go'jds against the shipowner for a general average 
loss in respect of goods cast overboard : Gould v. Oliver, 4 Bing. 
N. C. 134. 

By the owner of goods lost against the owner of goods saved for 
general average : Pehn v. Kembl-e, 7 C. B. 8. 260. 

Indebitatus count against the owner of goods for general average, 
in respect of loss incurred in preserving the ship and cargo : Frayes 
or Trayes v. JForms, 10 C. B. K. 8. 149 ; 19 Ib. 159 ; 34 L, J. C. P. 
275. 

Count by the underwriter for money receii'ed, to r'ecovsr back the 
insurance money paid on a supposed loss : Bilbie v. Lumley, 2 East, 
469. 

Count by an underwriter against the party insured, to recover back 
a payment made as for a loss, on an e.rpress agreement that the money 
should be returned if the vessel should prove not to he lost : Jones x. 
Nicholson, 10 Ex. 28. 

Counts against an insm^ance broker, see ante, p. 120. 


an insurance broker for p?'eminms : see ^'‘Insurance Broker,' 
post, p. 192. 


Insurance. II. Life Policies (a). 

On a Policy of Insurance on the Life of a third Person. 

{See the form of commencement, ante, p. 27.) That by a policy 


of the statute. {Halket v. Merchant Traders Ins. A$s.,lZ Q. B. 960 ; Bas- 
set V. Merchant Traders Ins. Ass., 4 Ex. 525 ; Ex p. Prince of Wales 
Ass. Co., 27 L. J. C. 798 j 28 lb. 335.) 

(a) Policies of insurance on lives are subject to the statute 14 Goo. III. 
c. 48, which enacts, by s. 1, ** that from and after the passing of this Act no 
insurance shall be made by any person or persons, bodies politic or corporate, 
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of insurance bearing date the day of , a.d. , made by 

[or sealed with the common seal of] the defendants, after reciting 
that the plaintiff had proposed to effect an insurance with the de- 
fendants on the life of 6r. H,, and had delivered to them a declara- 
tion setting forth the age and state of health of the said Q. M, and 
other things, and that it had been agreed that the said declaration 


on the life or lives of any person or persons, or on any other event or 
events whatsoever, wherein the person or persons for whose use, benefit, or 
on whose account such policy or policies shall be made shall have no 
interest, or by gaming or wagering, and that every assurance made contrary 
to the true intent and meaning hereof shall be null and void to all intents 
and purposes whatsoever.’* 

By 8. 2, “ that it shall not be lawful to make any policy or policies on the 
life or lives of any person or persons, or other event or events, without 
inserting in such })olieT or policies the person’s or persons* name or names 
interested tlierein, or for whose use, benefit, or on whose account sueli 
policy is so made or underwrote.” It is not sufficient for the name of the 
party interested merely to appear in tlie policy, but it must be inserted 
therein as the name of tlie party interested. (Hodson v. Observer Life Asa. 
Soc., 8 E. & B. 40 ; 26 L. J. Q.*B. 303.) 

. Bys. 3, “ that in all cases w^hore the insured hath interest in such life or 
lives, event or events, no greater sum shall be recovered or received from 
the insurer or insurers, than the amount or value of the interest of the in- 
sured in such life or lives, or other event or events.” 

, The interest in this statute means, in geneml, pecuniary interest. The 
linterest of a fatlier in the life of a child is not sufficient alone to support 
fan insurance on the child’s life. (Halford v. Ki/mer, 10 B. & C. 724.) But 
a wife may insure her husband’s life, and the liusband his wife’s. {Reed v. 
Key, Peake’s Add. Cases, 70 ; Ihickman v. Fernie^ 3 M. & W. 505.) A 
promise made by a creditor to his debtor not to enforce a debt during his 
life, made without consideration, is not an insurable interest of tlio debtor 
in the life of tlie creditor. {Ilehden v. West^ 3 B A S. 579 ; 32 L. J. Q. B. 
85.) A contract of employinciit at a stilarv for a certain number of years 
creates an insurable interest in tlie life of the employer. (lb.) It is suffi- 
cient that there is an interest in the life of the person insured at the time 
of effecting the insiu’ance; and it is immaterial that it ceases afterw'ards. 
The value of the interest at tlie date of the policy may be recovered on 
death, but no more. {J)albi/ v. India and Loud. Ins. Co., 15 C. B. 365 ; 24 
L. J. C. P. 2 ] overruling Oodsall v. Bohhro^ 9 East, 72 ; 2 Smith’s L. C. 
6th ed. 236 ; as to the interest at the date of the policy, see Law v. London 
Indisputable Life Policy Co., 24 L, J. C. 196.) If the same interest is in- 
sured with several insurers, no more than the value of the interest insured 
can be recovered. (Bebden v. JPest, supra.) 

By the 16 & 17 Viet. c. 59,8. 6, it is enacted, that for better securing the 
stamp duties by law chargeable on policies of insurance upon lives, and for 
preventing frauds in respect of any such insurances, “ Every person who 
shall make, or agree to make, or shall receive any premium or valuable 
consideration for making, any assurance or insurance upon any life or lives, 
or upon any event or contingency relating to or dej lending upon any life or 
lives, shall, within one calendar month after the payment or giving any 
such premium or consideration, make out and sign or execute, or cause and 
procure to be made out and signed or executed u|>on vellum, parchment, or 
paper, duly stamped, ^a policy of such assurance or insurance, and have the 
same ready to be delivered to the party entitled thereto, and shall, upon 
demand made by any such party, or any agent in that belialf duly author- 
ized, deliver the same to him, or in default in any of the cases aforesaid 
sliall forfeit £50 ; Every person who at the time of the payment or giving 
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should be the basis of the said insurance, and that the plaintiff had 

paid to the defendants £ , as a consideration for the insurance 

of the suna hereinafter mentioned on the life of the said G, H, for 

a year from the day of , a.d. , and had agreed to pay 

a like sum on the dW of in each succeeding year during 

the life of the said G. it was declared that if the said G, H. 
should depart this life within the said year, or in any succeeding 
year for which such payment as aforesaid should have been made, 
the plaintiff should be paid out of the capital stock and funds of the 
said company, within three calendar months after the decease of the 
said G, R, should hare been duly notified to the directors of the 
said company by the certificate of his burial, or bv such other 
vouchers as they might reasonably require, the sum of £ ; pro- 

vided always, that the capital stock and funds of the said company 
should alone be liable to pay the demand thereupon under the said 
policy ; and that if anything in the said declaration Was untrue, the 
said policy should be void ; and also that the said policy should be- 
come void if the said G, R, should, w ithout the consent of the 
directors for the time being of the said company, engage in the 
actual service of the army or navy, or go beyond the limits of Europe, 
or upon the seas, unless in passing from one part of the British Isles 
to another, or if the said G, R, should die by his own hands, or by 
the hands of justice ; and at the time of the making of the said policy 
the plaintiff was interested in the life of the said G, R, to the 
amount so insured thereon as aforesaid ; and afterwards and whilst 
the said policy remained in force the said G, R, died ; and all con- 
ditions were fulfilled, and all things happened, and all times elapsed, 
necessary to entitle the plaintifl' to maintain this action for the breach 
hereinafter alleged, and nothing happened or was done to prevent 
him from maintaining the same (a) ; yet the plaintiff has not been 

paid the said £ out of the capital stock and funds of the said 

company, and the same is wholly aiie and unpaid. 

HJhe counts: Gurney v. Rawlins^ 2 M. & W. 87 ; Foster v. 
yfentor Life Ass. Co., 3 E, & B. 48 ; Jones v. Provincial Ass. Co,, 
3 C. B. !N. S. 65 ; Prince of Wales Ass. Co. v. Harding, 1 E. B. & 
E. 183 ; 27 L. J. Q. B, 297 ; Pritchard v. Merchant Ins, Co,, 3 C, 
B. N. S. 622 ; 27 L. J. C. P. 169. 

On a life policy, with the premiums payahh quarterly : SheHdan 
V. PhoBnuv Life Ass. Co., 27 L. J. Q. B. 227 ; 31 L. J.'Q. B. 91. 

On a policy made hy one pei'son on the life of another for the use 
and on account of the latter : Rod son v. Observer Life Ass. Co., 8 
E. & B. 40 ; 26 L. J. Q. B. 303. 


By an executor on a policy of insurance effected hy the testator on 
his own life : Fowkes v. Manchester and London Life Assurance Ass., 
3 B. & S. 917 ; 32 L. J. Q. B. 153. 

of any such premium or consideration, shall be managing director of, or 
the secretary to, or other principal officer of any society or company 
receiving any such premium or consideration, shall be deemed to be a 
person making or agreeing to make such assurance or insurance, and shall 
be subject and liable to the penalty this Act imposes for any such default 
as aforesaid.*^ 

(a) That this general form of averment is sufficient, see Bamberger v. The 
Commercial Mutual Ass, Soc., 15 C. B. 676, 
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By the assignees of a deceased hanJcrupt on a policy of insurance 
made by the bankrupt on his own life : Cazenove v. British Equity 
able Ass, Co,y 6 C* Jd. J^T. S. 437 ; 28 L. Ji Ct P# 259. 


Count on a covenant by defendant not to do anything to avoid a 
policy effected on his life by the plaintiff for avoiding the policy by 
going abroad : Vyse v. Wakefeld, 6 M. & W. 442 ; Hawkins v. 
Couiihurstf 5 B. & S. 343 ; 33 L. J. Q. B. 192. {^The measure of 
damages is the value of the policy at the time of the forfeiture : i5.] 


Count on a Covenant to keep up a Policy of Insurance assigned as 

Security for a Debt. 

That by a deed bearing date the day of , jl.d. , the 

defendant assigned to the plaintiff a policy of insurance on the life of 

the defendant, granted bv the company, dated the — day of 

, A.D. , and numbered , for the sum of £, , and, sub- 
ject to the annual premium of £ , together with all moneys in- 

sured or to become payable by or under the said policy, for secur- 
ing to the plaintiff the payment of the sum of £ , with interest 

thereon ; and the defendant by the said deed covenanted with the 
plaintiff that the defendant would from time to time, so long as any 
money should remain due under the said .security, pay the said 

premium of £ , and any other premiums or sums for the time 

being necessary for keeping up the said policy on the first day on 
whicn the same respectively ought to be paid, and would forthwith 
deliver the receipt for the same to the plaintiff, and that in case the 
defendant shoula neglect to pay any of such premiums and sums of 
money as aforesaid, the plaintill* should be at liberty to pay all pre- 
miums and other suras of money necessary for keeping up the said 
policy, and that the defendant would on demand repay to the plain- 
tiff all such sums of money so paid by him as aforesaid, with interest 

thereon at £ per centum per annum from the time of the same 

respectively having been paid ; and all conditions were performed, 
and all things happened, and all times elapsed, necessary to entitle 
the plaintiff to maintain this action for the breaches hereinafter 
mentioned of the defendant’s said covenant ; yet the defendant did 

not pay of the said annual premiums, which after the execution 

of the said deed became due ancl were necessary to be paid for keep- 
ing up the said policy, hut neglected so to do, ana the plaintiff 
thereupon duly paid the said premiums, the same being necessary 
for keeping up the said policy, and afterwards duly demanded re- 
payment thereof, with interest thereon as aforesaid, from the de- 
iendant; yet the defendant did not repay the same or any part 
thereof, or the said interest thereon. 

Like counts: Bennett v. Burtont 12 A. & E. 657 ; Toppin r. Fields 
4 Q. B. 386 ; Warburg v. Tucker^ 5 E. A B. 384 ; E. B. E. 914 ; 
24 L. J. Q. B. 317 ; 28 Ih. 56 ; Young v. Winter, 16 C. B. 401 ; 
National Assurance Co. v. Bestr2 H. & N. 605 ; 27 L. J. Ex. 19. 
[As to such covencthts in case of the covenantor's bankruptcy, see the 
Bankruptcy Act, 1861, s. 164.] 
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On a Policy of Insurance agaimt Fire, 

(See the form qf commencement, ante, p. 27.) That by a policy 

of insurance bearing date the day oi , a.d. , made by 

[or sealed with the common seal of] the defendants, after reciting 

that the plaintiff had paid the defendants £ , for insuring 

against loss or damage by fire £ on a dwelling-house in the said 

policy described, and £ on the furniture and goods in the said 

dwelling-house, for a year from the day of , a.d. — and 

had agreed to pay the defendants on the day of in every 

succeeding year during the continuance of the said policy the like 

sum of £ , it was declared that (subject to the conditions indorsed 

on the said policy, and which constituted the basis of the said in- 
surance) the plaintiff should be paid out of the capital stock and 
funds of the said company the amount of all such damage and loss 
as he should suffer by fire on the property in the said policy men- 
tioned, not exceeding the said sums so insured thereon respectively 

as aforesaid, during the said year from the day of , a.d. 

, or at any time afterwards so long as the plaintiff should pay 

the said sum of £ yearly as aforesaid and the defendants should 

accept the same ; and the said conditions are as follows [here set out 
verbatim, or by way of recital, such of the conditions as are of the 
essence of the contract, and material to the cause of action (a)] ; and 
the plaintiff, at the time of making of the said policy, and thence 
until and at the time of the damage and loss hereinafter mentioned 
was interested in the said seireral premises so insured as aforesaid, 
to the amounts so insured thereon respectively ; and after the making 
of the said policy, and whilat it was in force, the said several pre- 
mises so insured as aforesaid were burnt, damaged, and destroyed 
by fire, whereby the plaintiff suffered damage and loss on the said 
dwelling-house, and on the said furniture and goods respectively, to 
the several amounts so insured thereon respectively as aforesaid ; and 
all conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to maintain this action 
[and nothing happened or was done to prevent him from maintain- 
ing the same] ; yet the plaintiff has not been paid out of the said 
capital stock and funds of the said company the amount of the said 
damage and loss, to the amount of the said sums so insured respec- 
tively as aforesaid, and the same remains wholly unpaid. 

lAhe counts : Paper v. Lendon, 28 L. J. Q. B. 260 ; Pirn v. Peid, 
6 M. & G. 1 ; Si 11 cm v. Thornton, 3 E. & B. 868 ; Stol'es v. Cox, 
1 H. & N 320 ; Ih. 533 ; 25 L. J. Ex. 291 ; 26 Ih. 113 ; Glen v. Lewis, 
8 Ex. 607 ; Mason v. Harvey, 8 Ex. 819 ; Baxendale v. Harvey, 
4 H. & N. 445, 

A like count on a cotton mill, with special conditions as to risk : 
Whiiehsad v. Price, 2 C. M. & B. 447. 

On a ship in dock, “ with liberty to go into a dry dock Pearson 
V, Commercial Union Ass. Co., 15 C. B. N. S. 304 ; 33 L- J. C. P. 
85. 

(a) Where the declaration was framed on tlie body of the policy, and 
did not state or refer to the rules and regulations indorsed upon the policy 
and incorporated therein by reference, the omission was held to be a fstal 
variance. (Strong v. Jlule, 3 Bing. 316.) 
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On a jpolicy of insurance against fire on goods held in trust hy 
plaintiffs as bailees y warehousemen^ wharfingers y carrier Sy etc. : 
Waters t. JSfonarch Fire Ins. Co., 5 !E. <& B. 870; 25 L. J. Q. B. 
102 ; London and North-Western Fy. Co. v. Qlyn, 1 £. & E. 662 ; 
28 L. J. Q. B. 188. 


On a policy giving the defendants an option to reinstate y which they 
elected to doy and breach : Brown v. Royal Ins. Soc,, 28 L. J. Q. B. 
275. 

Count for breach of a covenant to insure from loss by fire : see 
Landlord and Tenant f post, p. 203. 

Counts on covenants in mortgage deeds to keep up hisurances : 
Mortgage,** pasty p. 226. 


Insurance. TV. Against Accidents, etc. (a). 

On a contract of insurance qf* a railway passenger against accident 
whilst travelling on the railway : TheohaJd v. Railway Passengers 
Ass. Co.y 10 Ex. 45. 

On a policy of insurance against bodily injury from accident: 
Shilling v. Accidental Death Ins. Co., 2 H. & N. 42 ; 26 L. J. Ex. 
266 ; 27 Ib. 16. 

On a policy of insurance against accidents (subject to certain ex- 
ceptions) : liiton v. Accidental DeaiJ^ Ins. Co.y 34 L. J. C. P. 28. 

On a policy of insurance against accidentSy to continue so long as 
the defendants should accept premiumsy with days of grace for pay- 
ment of the premiums : Simpson v. Accidental Death Ins. Co.y 2 C. 
B. N. S. 257 ; 26 L. J. C. P. 289. \_As to days of grace y see Pritchard 
y. Merchants Ins. Co., 3 C. B. N. S. 622 ; 27 L. J. C. P. 169.] 


On a policy of insurance on plate glass : Marsden v. City and 
County Ass. Co., L. Bep. 1 C. P. 232 ; 35 L. J. C. P. 60. 

Ofi a policy qf insurance on an interest in the Atlantic Telegraph 
cable : Wtlson v. Jones, L. Bep. 1 Ex. 193 ; 35 L. J. Ex. 94. 

On a guarantee or policy given by a guarantee company against 
bad debts, commercial losses, etc. : see “ Guarantees^* ante, p. 168. 


Insurance Broker ( b ). 

Indebitatus Count for Brokerage and for Premiums for Upider- 

writing. 

Money payable by the defendant to the plaintiff for work done 


(a) As to the meaning of “ accident,” see Sinclair v. Maritime Passen- 
gers Ass. Co.y 30 L. J. Q. B. 77 ; Hooper v. Accidental Death Ins. Co., 6 
H. & N. 546 ; Hiorlls v. Railway Passengers Ass. Co., 5 H. k N. 211 ; 
Trew V. Railway Passengers Ass. Co., 6 H. & N. 839 ; Piiton v. Accidental 
Death Ins. Co., 34 L. J. C. P. 28 ; a« to the meanii^ of ” railway accident,** 
see Theobald v. Railway Passengers Ass, Co,, 10 Ex. 46. 

(h) An insurance broker may recover premiums from the insured a 
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by the plaintiff as an insurance- broker and otherwise for the de- 
fendant at his request, and for money paid by the plaintiff for the 
defendant at his request for premiums for insuring snips, goods, and 
other things, and for losses upon policies of insurance underwritten 
by the plaintiff for the defendant at his request. \The common in’- 
(iehitatus counts for work done and money paid would he sufficient ^ 
antCy pp. 40, 42.] 


Counts against an insurance broker : see ante^ p. 120. 


Intebest. See ante^ p. 51. 


Judgments. 

Count on a Judgment of one of the Superior Courts (<t). 

Middlesex. ( Venue local.) That the plaintiff, on the day of 

— , A.D. , in the Court of at Westminster, by the judg- 


money paid, where there has been a payment or something equivalent. The 
acknowledgment of payment by the underwriter in the policy of insurance 
is equivalent to payment as between him and the insured. {Dalzell v. Mair^ 

1 Camp. 532, 534 (e?) ; Foy v. Belly 3 Taunt. 493.) But a covenant in a 
policy under seal by the broker, to pay the premiums, is not equivalent to 
payment; and the broker cannot recover the amount of the premiums 
due under the covenant as money paid, though he may recover the amount 
of such premiums under an indebitatus count for money due for premiums 
for policies caused and procured to be effected by the plaintiff. (Power v. 
Butchery 10 B. & C. 329.) 

(rt) In an action upon a judgment of a Court of Record the venue is 
local, and must be laid in the county where the record is. Upon a judg- 
ment of one of the superior courts the venue must be laid in Middlesex 
(1 Chit. PI. 7th ed. 281), although in a declaration on a writ of revivor, < 
and, it seems, of scire facias^ the venue may be laid in any county. (C. L. 
P. Act, 1852, 88. 131, 132.) 

By 43 Geo. III. c. 48, s. 4, in actions on judgments recovered, tlie 
plaintiff shall not recover or be entitled to any costs of suit, unless the 
Court or a judge thereof shall otherwise order. And such an order will 
not in general be made where the plaintiff might have realized his judg- 
ment by execution or otherwise. (See 1 Chit. Pr. 12th ed. 494.) The 
statute does not apply to actions on judgments of nonsuit. ( Bennett v. 
Necdcy 14 East, 343.) The statute docs not apply to an action on a judg- 
ment and also on a distinct cause of action ; and in such case, if the plain- 
tiff succeeds, he does not require an order for his costs under the statute. 
(Jackson v. Bveretty 1 B. & S. 857 ; 31 L. J. Q. B. 59.) Where an action I 
is brought on a judgment for a debt under £20 and costs, in order to ob- \ 
tain a judgment above £20, upon which the defendant may be taken in j-. 
execution, the Court retains the power to allow the plaintiff his costs not- 
withstanding the 7 & 8 Viet. c. 96. (Slater v. Mackayy 8 C. B. 653 ; ^ 
Dickinson v. Angelly 3 B. & S. 840 ; 32 L. J. Q. B. 183 ; dissenting from 
Adams v. Beady y 6 H. & N. 261.) 

An action will also lie on the judgment of an inferior Court ( Read 
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ment of the said Court, recovered against the defendant £ to- 
gether with £ for his costs of suit, which said judgment is still 

m force and unsatisfied. 


Count on a judgment of the sheriff against a company far thepur^ 
chase-money or compensation assessed for lands taken or injured^ 
under the Lands Clauses Consolidation Act^ 8 Viet. c. 18, s. 60; 
see ** Company f ante, p. 146. 


Count on a Judgment of a French Court (o). 

That on the day of , a.d. , in the Empire of France, 

in a suit depending between the now plaintiff and defendant in the 

Court of , being a court of the said Empire duly holden, and 

having jurisdiction in that behalf, the plaintifl' recovered against the 


V. Pope, 1 C. M. & R. 302; Williams v. Jones, 13 M. & W. 628) ; but 
not on the jurlgment of a county court established by 9 & 10 Viet. c. 
95. {Berkeley y. Eld erhtn,\ E. & B. 805; 22 L. J. Q. B. 281; Austin 
V. Mills, 9 Ex. 288.) Nor can an action be brought in a county court on 
any judgment of a su|>crior court. (19 & 20 Viet. c. 108, s. 27.) An jwtion 
will not in general lie upon a decree of a Court of Equity. {Carpenter 
V. Thornion, 3 B. & Aid. 52 ; Henderson v. Henderson, 6 Q. B. 288.) An 
action will not lie u}>on a rule of court or a judge's order. {Dent v. Basham, 
9 Ex. 469 ; llookpayton v, Bussell, 10 Ex. 24 ; Sheehyv. Professional Life 
Ass. Co., 2 C. B. N. H. 2U ; 26 L. J. C. V. 301 ; and see Tabor v. 
wards, 4 C. B. N. S. 1.) But if the order is founded on an independent 
and distinct agreement, an tu'tion may lie upon the agreement though the 
order is sui^enwlded ( Wentworth \. Bullen, 9 B. & C. 840, 850 ; Smith v. 
Whalley, 2 B.& P. 482 ; Lieresley v. (iibnore, L. K. 1 C. P. 571 ; 35 L. J. 
C. P. 351) ; and an action will lie on an award made under a submission by 
judge’s order (Still v. Halford, 4 Camp. 19), or under a rule of nisi prius, 
{Bonner v, Charlton, 5 Ka.-^t, 139.) A judge’s order to repay money made 
without consent is not ground for an action for money received. {Phillips 
V. Broadley, 9 Q,. B. 7 14.) An action will not lie on a defeasance in a war- 
rant of attorney. [Sherborn v. Lord I/untinglower, 13 C. B. N. S. 742; 
Clarke v. P'iges, 2 Stark. 23 !■ ; but see Hemp v. Oarland, 4 Q. B. 519.) 

In an action on a judgment of an inferior Court, the declarfition must 
allege that the original cuu.se of action arose within the jurisdiction of the 
inferior CV)urt. {Head v. Pope, 1 C. M. & R. 302 ; and see Williams v. 
Jones, 13 M. & VV. 628.) 

{a) A foreign or colonial judgment for a liquidated demand in money 
establishes a debt between the parties, but does not merge or extinguish 
the original cause of action. The plaintiff may sue in this country upon 
the original cause of action, if actionable here, or upon the judgment o f 
the fgyKjign Courjt^jjr upon both. (Walker v. Wiith', T Doug 1, o , Isadl^ 
v. l^obtnsfl Carnp. 25ff; Jfall v. Odher, 11 East, 118 ; per Tindal, C.J., 
Smith V. Nicolls,i> Bing. N. C. 208, 221.) The judgments of the Irish and 
Scotch Courts art? consiclececl .^..foreign judgments. {Harris v. Saunders, 
4 B. & C. 411.) An action will lie on a detTeo of a colonial Court of Equity 
for the payment ■'of money. {Sadler v. Jlobins, 1 Camp. 253 j Henley v. 
So))er, 8 B. & C. 16 ; Henderson v. Henderson, 6 Q. B. 288.) 

It seems now to be settlt?d that wlicn an action is brought on the judg- 
ment of a foreign or colonial Court, having jurisdiction over the parties and 
the subject-matter of the suit, it is conclusive between the parties upon the 
me^Sj, and Uiat any defences upoh^e merits, wKicli mrglit have been pieced 
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defendant by the judgment of the said Court, and according to the 

Jaws of the said Empire the sum of francs, which is equivalent 

in English money to £ , and which the now defendant was W 

the said Court adjudged and ordered to pay to the now plaintiff; 
and the said judgment is still in force and unsatisfied. 

Like counts: ValUeY. Dumergue^ 4 Ex. 290; Le Cossd JBrissac . 
V. Rathhone, 6 H. & N. 301 ; 30 L. J. Ex. 238. 

Count on a judgment obtained in a French Tribunal of Commerce 
by the representative of the deceased drawer of a bill against the 
acceptor : Vanquelin v. Bouard, 15 C. B. N. S. 341 ; 33 L. J. 
C. P. 78. 

Count on a decree of the Tribunal of Commerce at Brussels : Bey- 
nolds V. Fenton.^ 3 C. B. 187 ; Meeus v. Thellusson, 8 Ex. 638. 

Count on a judgment of the Supreme Court of New York : M^un- 
roe V. Pilkington, 2 B. & S. 1 1 ; 31 L. J. Q. B. 81. 


That on the 
the county of 


Count on a Scotch Decreet. 

— day of , A.D. , in the Sheriff’s Court of 

— in Scotland, in an action then depending in the 
said Court at the suit of the now plaintiff against the now defendant, 

in the original action, cannot be pleaded in an action on the jud^ent. 
{Bantc of Australasia v. Nias, IRQ. B. 717; Bender son y . neimersoriy 
6 Q. B. 288 ; Be Coss4 Brissac v. Rathhone, 6 II. & N. 301 ; 30 L. J. Ex. 
238 ; Munroe v. IHlkbigton, 2 B. & 8. 11 ; 31 L. J, Q. B. 81, 89 ; and see 
2 Smith’s L. C. 6lh ed. 732.) 

A foreign judgment may, however, be impeached for want of jurisdiction 
in the Court, in respect of the matter of the suit or of the parties {Fer- 
guson V. Mahouy 11 A. & E. 179 ; and see Robertson v. tStruth, 5 Q. B. 941 ; 
Vanquelin v. Bouard^ 15 C. B. N. 8, 311 ; 33 L. J. C. P. 78) ; or on the 
ground that the defendant was not summoned, and liad no notice of the 
proceedings (Buchanan v. Rucker, 1 Camp. 63 ; 9 East, 192; Reynolds y. 
Renton, 3 C. B. 187 ; Price v. iJeivhtirsi, 8 Sim. 279) ; or on the ground 
that it was obtained by fraud. (Boicles t. Orr, 1 Y. & C. 464.) A foreign 
judgment may also be impeached for errors on tlie face of the judgment, 
and for this purpose tlie reasons assigned in the judgment form part of it 
(Reimers v. Bruce, 23 Beav. 150 ; 26 L. J. C. 196) ; as for a mistake therein 
made by the foreign Court in JCiiglish law (Novelti v. Rossi, 2 B. & Ad. 
757 ; and see Castrique\. Jmrie, 8 C. B. K. S. 405 ; 30 L. J. C. P. 177) ,* or 
for repudiating Knglisli law' where it is necessary to decide the case (Simp-^ 
son Y. Fogo, 1 Johns. & II. 18 ; 1 H. & M. 195 ; 29 L. J. C. 657 ; 32 Jb. 
249 •, Heimers v. Bt'uce, supra ; and see Munroe v. Pilkington, supra) ; but 
not for an alleged mistake in its owm law (Munroe v. Pilkington, supra), j 
And see further as to how far a foivign judgment is conclusive, and upon { 
what grounds it may be controverted, 2 8niith’8 L. C. 6th ed. 726 ; West- ’ 
lakds International Law, c. xii ; Reimers v. Bruce, 23 Beav. 150; 26 L. 
J. C. 196 ; Simpson v. Togo, 1 II. & M. 195 ; 32 L. J. C. 249. 

An appeid pending in the foreign Court is not a good plea to an action 
on a foreign judgment, though it may afford ground for staying execution 
in the action. (Munroe v. IHlkingfon, supra.) 

A declaration upon the judgment of a foreign Court need not state that 
the Court had jurisdiction over the parties or the cause (Robertson v. Struth, 

5 0,. B. 941), every presumption being made in favour of a foreign iudgment. 
(Ih.; ^ 

As to the mode of proving foreign and colonial judgments, see 14 & 15 

g y 9 . 

K 2 
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the plaintiff by the judgment of the said Court, then having lawful 
jurisdiction and authority in that behalf, recovered against the de- 
fendant the sum of £ , for a debt due from the defendant to the 

plaintiff for goods sold and delivered by the plaintiff to the defen- 
dant, with legal interest thereon at five per centum per annum from 

* the day of , then last until payment, and the sum of £— 

for costs of suit, which sums of money and interest the defendant 
was by the said Court adjudged and ordered to pay to the plaintiff ; 
and the said judgment is still in force and unsatisfied. 

Like cou7its: Douglas v. Forrest ^ 4 Bing. 6S6 ; Cowan v. Braids 
wood, 1 M. & G. 882 ; Patrick v. Skedden, 2 E. & B. 14. 

Count for costs awarded hy a dec^'cet of the Court of Session in 
Scotland in a suit for dii^orce : Russell v. Smyth, 9 M. & W. 810. 

Cou7it on a judgme^it cf the Court of Queen s Bench in Ireland : 
Sheehy v. Professional Life Ass. Co., 13 C. B. 787. 

Count on a colonial jtidqment : Robertson v. Struth, 5 Q. B. 941 ; 
on a decree of a colonial Court of Equity: Henderson \ . Henderson, 
6 Q. B. 288. 


Count against a member of a colonial hanking company upon a 
judifment obtained in the colony against the chaitmian of the company 
under a colonial Act : Bank of Austral a.si a v. Harding, 9 C. B. 601 ; 
Bank of Australasia v. Isias, 1(5 Q. B. 717. 

Against a shareholder of a hanking company in India upon a 
judgment obtained in India against the secretary of the company uiider 
an Act of the Indian Legislature : Kelsall v. Mat^shall, 1 C. B. N. S. 
241 ; 26 L. J. C. P. 19*. 


Count on a^x order of the judicial committee of the Privy Council 
for the pay inent of the costs in an appeal: Hutchinson^. Gillespie, 
11 Exch. 798 ; 25 L. J. Ex. 103. 


Land Tax. 


Action for the amount of laxxddax by the persoxi who has redeexned 
it against the person heneficialh/ entitled to the land, under the Statute 
42 Geo. III. €. 116, 123 : Ward v. Const, 10 B. & C. 635. 


Laxdloed and Tenant. 

Indebitatus Count for the Use of a House and Land (C. X. P. Act, 

1852, Sched. B. 9) (a). 

Money payable by the defendant to the plaintiff for the defen- 

(a) Vse and Oc^upation ?^ — Under this count the plaintiff can recover 
rent, or a compensation by way oUrchtV for the period during which ffie 
defendant has occupied the plnintiff^s land, etc., under any tenancy crated 
bysiipple contract, express or implied^ but not whore the tenancy has been 
under a lease by deed. 

I A contract to pay a fair compensation by way of rent for use and occupa- 
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dant’s use, by the plaintiff's permission, of messuages and lands of 
the plaintiff. 


Indebitatus Count for the Use of Lodgings, 

Money payable by the defendant to the plaintiff for the defen- 
dant’s use, by the plaintiff’s permission, of rooms and parts of a mes- 
suage [and furniture and goods therein] of the plaintiff* 


Indebitatus Count for Board and Lodging (a). 

Money payable by the defendant to the plaintiff for board and 


tion is implied by law from the fact that lands, etc., belonging to tlie plain - 1 
tiflP have been occupied by the defendant by the plaintilf’s permission ; the i 
amount of compensation in such case depends on the value of the premises ■ 
and on the duration of the occupation. As soon as the occupation ceases | 
tJie implied contract ceases ; and as no express time is limited for payment, ; 
the compensation accrues due from day to day. {Gilson v. Kirk^ 1 Q. B. * 
850 ; Churchward v. Ford^ 2 H. & N. 446 ; 26 L. J. Ex. 354 ; Sloper v. 
Saunders^ 29 L. J. Ex. 275.) An implied contract is, of course, negatived 
by an exi^ress agreement on the same matter ; and the amount of rent and 
time of payment would then be determined by the agreement. 

This form of action lies either at common law or under the statute 
11 Geo. II. c. 19, 8. 14. {Gibson v. Kirk^ suj)7’a,) By this Act it is pro- ^ 
vided that the landlord, where the agreement is not by deed, may recover 
a reasonable satisfaction for the lands, etc., held or occupied by the defen- 
dant iu an action on the case (meaning assinnpsit) for the use and occu- 
pation of what w'as so held or enjoyed ; and if in evidence any parol demise 
or agreement (not Ixdng by deed> whereon a ciTtain rent was re&erved, 
shall apix»ar, the plainiitF shall not tlicreh're be nonsuited, but may make 
use thereof as evidence of tlie quantum of tlie damages to be recovered. ! 

The mere fact of the plaintilTs ownership of the land, etc., and of the ! ‘ 
occupation by the defendant, is sutlieient primd facie evidence of a contract 
to support this action. {lleUier v. Silcox, 19 L. J. Q. B. 295 ; Churchward 
V. Ford^ 2 n. A N. 446 ; 26 L. J. Ex. 354.) But the presumption from 
such evidence may be rebutted by showing tliat tlie occupation was adverse 
to the consent of the plaintiif, or that it was under a contract with a third 
party, a stranger to the plaintiff, or any circumstances which are inconsis- 
tent with a contract between the plaintiif and the defendant. {Churchward 
V. Fordy supra ; Cox v. Knight y 18 C. B, 645 ; 25 L. J. C. P. 314 ; Turner 
V. Cameron Coal Co., 5 Ex, 932 ; Slojwr v. Sainfders, 29 L. J. Ex. 275 ; 
Levg V. Leivis, 6 C. B. N. S. 766 ; 30 L. J. C. P. 141.') A tenant or party M 
claiming under him cannot dispute the title of the landlord from whom he > 
received jiossession, but he may show that the title has determined. (See*' 
London and Norths Wester Ry, Co,T, WesfyL.'Ti. 2t7. F.“552.) 

The assignee of t he re version may maintain this action {Rennie Robin- i 
tfoa, 1 BmgrT47 f^SUnden YTUhrismas, iO"Q. ir.~t35l^ but can only recover ■ 
in respect of the use and occupation subsequent to the assignment. {Marti- ‘ 
mer v. Freedy, 3 M. & W. 602.) So also the assignee of a mortgagor who ^ 
1ms let a tenant into possession after the mortgage. {Rickman v. Mctchin, 

4 H. & N. 716 ; 28 L. J. Ex. 310.) The action will also lie against the 
assignee of a tenancy created by simple contract who has occupied the pre- , 
mises. {How v. Kennett^ 3 A. & E. 659.) 

Under the former rules of pleading, a count for rent on a demise was not 
allowed together with a count for use and occupation for the same rent 
{Arden v. Pullen, 9 M. A W. 430) ; but see ante, pp. 10, 11. 

(a) A contract for board and lodging is not a contract for an interest iu [, 
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Counts in Actions on Contracts* 


lodging, washing, attendance, and other necessaries and goods, by 
the plaintiff found and provided for the defendant at his request. 


Indebitatus Count for the Use of a Fishery (C. L* JP. Act^ 1852, 

Sched. B. 10). 

Money pa3’^able by the defendant to the plaintiff for the defen- 
dant’s use, by the plaintiff’s permission, of a fishery of the plaintiff’. 


For the use of t*eins of minerals : Jones v. Reynolds ^ 4 A. & E. 
805. 

For the use of pasture and eatage of grass let by the plamtiff to 
the defendant : Sutton v. 2'etnple* 12 M. & W. 52 ; and see ante^ 
p. 54. 

For the use of a watercourse : Davis v. Morgan^ 4 B. A C. 8. 


Action against corporations for use and occupation: Lowe v. 
London and N.-TF. Ry. Co., 18 Q. B. G32 ; Finlay v. Bristol and 
Exeter Ry. Co., 7 Ex. 409. 

By churchwardens and overseers for the and occupation of 
jyarish property, under 59 Geo II J. c. 12, 17 : Rumhall v. Muni, 

8 Q. B. 382 ; Hardon v. Hesketh, 4 II. A K. 175 ; 28 L. J. Ex. 137. 


By an Executor or Administrator for Use and Occupation before 

and after the Death. 

(Commence with one of the forms, ante, ])]>. 17, 19.) Money payable 
by the defendant to the plaintiff, as excu'utor [er administrator] a.s 
aforesaid, for the defendant’s use, in the lifetime of the said C. I). 
and by his permission, of a messuage and lands of the said C. D., 
and for the defendant’s u.se after the deatli of the said C. I)., by the 
permission of the plaintiff* as exeeutor [or administrator] as afore- 
said, of a messuage and lands of the plaintiff as executor pr admi- 
nistratorj as aforesaid. 


Against an Executor or Administrator for Use and Oernpation by 

the Deceased (a). 

(Commence with one rf the forms, ante. pp. 18, 21.) Money pay- 
able by the defendant, as executor [or administrator] as aforesaid, 
for the use by the said G. II., by the permission of the plaintiff’, of 
a messuage and lauds of the ]ilairitiff‘. 


land witliin the Statute of Frauds, 29 Car. II. c. 3, 8. 4, and need not be 
in writing. ( Wright v. St avert, 2 K. & K. 721 ; 29 L. J. Q. B. 161.) 

(a) The common count for use and oecupnlion will not lie tigainst an 
executor or admini^rutor in his represtmtutive ctipa<;ily in re4?k][>eet of occu- 
pation by him since the decease. In respect of such occupation he can be 
cliargefl in this form of action in his own right only. ( Wigtxy v. Ashton, 3 
B. A Aid. 101 ; Atkins v. Humphrey, 2 C. li. 654.) As to the liability of 
the executor or adminwtrator, and the mode of suing when a term vested in 
the testator devolves on liim, see post, p. 212, n, (a). 




Landlord and Tenant, 


199 


Count upon a Lease for Rent, (C. L, P, Act^ 1852, Scked, B. 23) (a). 

That the plaintiff let to the defendant a house, No. 401, Picca- 
dilly, for seven years, to hold from the day of , a.d. , 

at £ a year, payable quarterly, of which rent quarters are 

due and unpaid. 

A like count : Ward v. Lumley^ 5 H. & N. 656 ; 29 L. J. Ex. 

A like count hy the assignee of the rent reserved : Allen v. Bryans 

5 B. & C. 512. 


Count for rent upon a tenancy in fee subject to a rent-charge: 
Pardon v. Peskethy 4 H. & N. 175 ; 28 L. J. Ex. 137. 


Count upon a Covenant for Rent {h). 

That the plaintiff by deed let to the defendant a house and land, 

to hold for years, from the day of , a.d. , at the 

j^earl}^ rent of £ , payable quarterly, and the defendant by the 


(a) Under tliia count the plaintiff can recover rent accrued due under 
a demise, whctlier by deed or by simple contract, and whether there has 
been an actual oc'cupation under the demise or not. (1 Wms. Saund. 202 a, 
n. (1).) As to when it is not applicable, see the next note (i), infra. 

By the common law it was not required that a demise of land, or of any 
corporeal hereditament, sliould be in writing. By the Statute of Frauds, 
29 Car. II. e. 3, ss. 1, 2, all lease.-*, estates, interests of freehold, or terms ol 
years, or any uncertain interest in any lands or hereditaments, not put in 
WTiting, and signed by the parties so making the same, or their agents 
lawfuHj' authorized by writing, .slmll have the effect of leases or estates at 
will only ; except leases not exceeding the term of tliree years from the 
making thereof, whereupon the rent reserved to the landlord during such 
term shall amount unto two-third parts at least of the full improved value 
of the thing demised. 

And now by the statute 8 & OJV'iet. c. 106, s. 3, it is enacted that a lease 
required by law to be in wl^fng, oU aiiy TeiiemeYits T5r liereditaments made 
after the Ist October, 1845, shall be void at law unless made by deed. 
An instrument, void as ji lease under the statute, may be good as an agree- 
ment for_j[i louse. XJSond y.LLTsfuig, 1 B.X8r371 ; Rollason Leon.TlA. 

iTSTn,)' — 

A lease of incorporeal lieredita ments , as a lease of a right of shooting 
{Bird V. Jlig^isorTjX^ A §^^4) , or a lease of tithes (Gardiner v. 
WUliamsony 2 B. Ad. 33G) is, andjvfi^lwavs, require^ to Jbe by dee^ 
o therwise i t is void . But if aiU incorporeal liefeifitament has been usea 
afld enjoyed umHer" a license for wdiich the defendant agreed to pay, the 
plaintiff may sue for the money due on the executed consideration. {Thomas 
V. Fredricks, 10 Q. B. 775 ; and see Bird v. lligginson, supra.) 

The action on the demise will lie notwithstanding the deed creating 
it has subsequently been cancelled, and the demise may be proved by the 
cancelled deed. ( Ward v. Lumleu/y 5 H. & N. 656 ; 29 L. J. Ex. 322.) 

(5) This count lies against a lessee on an express covenant, notwith- 
standing an assignment of the lease and aeceptanc'e by the landlord of the 
assignee as his tenant (I Wms. Saund. 240; 2 Wins. Saund. 302, n. (5) ) ; 
under those circumstances the lessee w'ould not remain liable on the mere 
reservation of rent in the lease. (Wadham v. MarlowCy 8 East, 314; 1 H. 
Bl. 437 i 1 Wms. Saund. 241 c.) 
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Counts in Actions on Contracts. 


said deed covenanted with the plaintiff to pay him the said rent as 

aforesaid ; and quarters of the said rent are due and unpaid. 

JLike counts: Saldane v. J^ohnson^ 8 Ex. 689; Smith y, Mumblct 
15 C. B. 321 ; Johnson v. Oibson, 1 E. & B. 416 ; Houghton v. 
Hcenig, 18 C. B. 235. 

On a covenant in gross to gyay rent : Pargeter v. Harris^ 7 Q. B. 

708. 

Landlord against Tenant for not keeping the Premises in Tenant- 

able Repair. 

That the defendant became and was tenant to the plaintiff of a 
messuage and premises of the plaiutiif*, upon the, terms that the de- 
fendant should, during the said tenanc 3 % keep the said messuage and 
premises in tenaiitable repair, order, and condition ; and the defen- 
dant, during the said tenancy, did not keej) the said messuage and 
premises in tenantable repair, order, and condition. 

Like counts : Richardson v. Giford^ 1 A. & E. 52 ; Burdett v. 
Withers, 7 A. & E. 136. 

A like count specifying the nature of the repair : Pietrichsen v. 
Giubilei, 14 M. & W. 845 ; stating special damage iyi consequence 
of inability to let : Woods v. Pope^ 1 Bing. N. C. 407 ; against ejc- 
ccutors of deceased tenant : White v. Nicholson^ 4 M. & G. 95. 


For not using the Premises in a Tenani-Ukc manner (a). 

That the defendant became and was tenant to the plaintiff of a 
messuage and premises of tlie ]ilaintifl* [and of furniture and goods 
of the plaintiff therein], upon the terms that the defendant should 
during the said tenancy use the said messuage and premises [and 
furniture and goods] in a tenant-like and proper manner ; and the 
defendant, during the said tenancj', used the said messuage and 
premises [and furniture and goods] in an iiutenant-like and impro- 
per manner. 

Like counts: Bickford v. Parson, 5 C. B. 920; Morrison v. 
Chadwick, 7 C. B. 200; Standen Chrismas, 10 Q. B. 135; and 
see post, Chap, III, “ If’iaste.” 

F'or not delivering up the Premises in good 

That the defendant became and was tenant to the plaintiff of a 

messuage and premises of the plaintiff for a term of years from 

the day of , a.d. , upon the terms, amongst other things. 

that the defendant should, at the expiration of the said term, deli- 
ver up to the plaintiff the said messuage and premises, with all fix- 
tures thereon, in the same state and condition as thejr were in at 
the time of the defendant becoming such tenant as aforesaid, rea- 
sonable wear and tear only excepted ; and the said term expired, 
and all conditions were performed, and all things happened, and all 


(a) This count is founded on a condition implied by law from the mere 
fact of the tenancy, in the absence of any express agreement on the subject ; 
but the contract to repair, on which the last precedent is framed, is not 
implied {Standen v. Chrismas, 10 Q. B. 135 ; and see Granger v. Collins, 
6 M. & W. 458) ; the two counts may be joined in the same declaration. 
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times elapsed, necessary to entitle the plaintiff to a performance by 
the defendant of the said terms ; yet the defendant did not, at the 
expiration of the said term, deliver up to the plaintiff the said 
messuage and premises, with all the fixtures thereon, in the same 
state and condition as they were in at the time of the defendant 
becoming such tenant as aforesaid, reasonable wear and tear only 
excepted. 


Lessor against Lessee upon a Covenant to Repair. (C. L, P. Act, 

1852, Sched, B. 24 (a).) 

That the plaintiff by deed let to the defendant a house, Ko. 401, 

Piccadilly, to hold for seven years from the day of , a.d. 

, ana tiie defendant by the said deed covenanted with the 

plaintiff well and substantially to repair the said house during the 
said term [^according to the covenant],, yet the said house was, during 
the said term, out of good and substantial repair. 

A like count stating as special damage the jilaintifT s inahility to 
let the premises hu reason of the want of repair: Woods v. Rope, 1 
Bing. /. C. 467. 

A like count, a^id for not yieldinq up in repair : Rawlings v. 
Morgan, 18 C. B. S. 776 ; 34 L. J. C. P. 185. 


Lessor against Lessee upon a Covenant to Repair,, subject to certain 

Rxcepiions. 

That the plaintiff by deed let to the defendant a house, to hold 
for )'ear8 from the day of , a.d. , and the de- 

fendant by the said deed covenanted with the plaintiff to keep the 
said house in good and substantial repair during the said term, ca- 
sualties by fire or tempest accordiitg to the covenant] excepted ; 
yet the said house during the said term w as not in good ana sub- 
stantial repair, although no casualty by fire or tempest [^etc. accord-^ 
ing to the covenant] happened thereto. [27/e covenant should be 
stated accurately with all the exceptions contained in it, as, casualties 
by fire, etc. (Brotvne v. Knill, 2 B. & B. 3‘J5) ; reasonable wear and 
tear (Wright Goddard, 8 A. & E. 144); and the breach must 
follow the terms of the covenant in this respect,] 


(a) In an action by a landlord against a tenant for breach of a promise 
or covenant to keep the demised premises in repair, the measi^e of da- 
mages, during the continuance of the lease, is the diminution ih value of 
t |ie_ reversion (Turner v. Lamb, 14 M. & W. 4l2 ; 'Doe v. Rowlands, 

& P. ; ^mith v. Teat, 9 Ex. 161) ; but where tjie lea^c is determined, 
as by forfmture, the measure of d^agcs fs th e siinr it w ould co^Qq^ put 
the premises in the (Clow v. Rrogden, 2 Sl & 

G. 391; Bastes v. Underwood, 2 H. & N. 570 ; 27 L. J. Ex. 113.) The 
amount of the damages also depends upon the condition of the premises 
at the time of tlie demise, the extent of the tenant’s liability being con- 
strued witli regard to that condition. (Stayiley v. Towgood, 3 Bing. N. C. 
4 ; Burdett v. Withers, 7 A. & E. 136 ; Bayne v. Maine, 16 M. & W. 541.) 
Where tlie reversioner after the expiration of the lease granted a new lease 
on the terms of pulling down the house and building a new one, it was held 
that the jury were not obliged to give merely nominal damages. (Rawlings 
v. Morgan, 18 C. B. N. S. 776 ; 34 L. J. C.*P. 185.) 

K 3 
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Lessor against Lessee upon a Covenant to Repair t showing the 
Covenant and Breach fully set out (a). 

That the plaintiff by deed let to the defendant a house, No. 401, 
Piccadilly, to hold for a terra of twenty-one years from the — ~ 

day of , A.D. , determinable in the meantime as therein 

mentioned, and the defendant by the said deed covenanted with 
the plaintiff that the dt*fendant, would at all times during the 
said term, when, where, and as often as occasion should require 
(casualties thereto by fire or tempest only excepted), well and sub- 
stantially repair, maintain, tile, glaze, paint, pave, cleanse, empty, 
and keep in repair the said house thereby demised, and all the glass, 
windows, window-frames. indow-shutters, wainscots, floors, stairs, 
partitions, paper and ceilings, and every part of the inside of the 
said house, and also all the walls, rails, fences, pavements, sinks, 
drains, wells, and watercourses ihereunto belonging, and also paint 
or cause to be painted, with two coats of oil colour, in a good and 
workman-like manner, all the wood and iron-work on the outside of 
the said house once in every third year of the said term, and all the 
wood-work and parts usually^ painted on the inside thereof once in 
every seventh y'car of the said term ; [and the said house, with the 
glass, windows, window-frames, window-shutters, wainscots, floors, 
stairs, partitions, paper, and ceilings, and every part of the inside of 
the said house, and also all the walls, rails, fences, pavements, sinks, 
drains, wells, and watercourses thereunto belonging, being so well 
and substantially repaired, maintained, tiled, glazed, painted, paved, 
cleansed, emptied, and kept in repair as aforesaid (exet'pt as afore- 
said), should and would at. the end, expiration, or other sooner de- 
termination of the said term, which should first happen, peaceably 
and quietly leave, surrender, and yield up to the plaintif!*, together 
with all doors, locks, keys, bolts, bars, staple.s, hinges, hearth-stones, 
marble and other chimney-pieces, slabs, shutters, fastenings, wain- 
scots, partitions, pipes and gutters of lead, shelves, dressers, and all 
other erections, buildings, improvements, fixtures, and things then 
in, upon, about, or affixed to the said house] ; and although no 
casualty by fire or tempest happened to the said house or premises, 
yet the defendant did not at all times during the said term, when, 
where, and as often as occasion required, w ell and substantially re- 
pair, maintain, tile, glaze, paint, pave, cleanse, empty, and keep m 
repair the said house and premises as aforesaid, and did not paint or 
cause to be painted wdth tw o coats of oil colour, in a good and work- 
manlike manner, once in every third year of the said term all the 
wood and iron* work on the outside of the said house, nor once in 
every seventh year of the said term all the wood- work and parts 
usually painted in the inside thereof ; [and the defendant at the ex- 
piration of the said term, which had not sooner determined, left, 
surrendered, and yielded up to the ])]aintitl‘ the said house and pre- 
mises, without the same being so w^ll and substantially repaired, 
maintained, tiled, glazed, painted, paved, cleansed, emptied, and 
kept in repair as aforesaid]. 

(a) The covenant to repair absohiiely and the covenant to repair after 
notice are generally distinct and independent covenants. (Baylis v. Le GroSt 
4 C. B. N. S. 637 ; Boe v. Paine^ 2 Camp. 630.) It is usual iu practice to 
declare on the absolute covt^nant only. 
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Count hy assignee of term against lessor on a covenant hy the lat- 
ter to repair y alleging special damage to the plaintiff in carrmng on 
his trade and being obliged to remove : Green v. LaleSf 2 Q. B. 225. 


Count hy lessee against underlessee for breach of covenant by the 
latter to repair,^ whereby the original lease was forfeited : Clow v. 
Brogden, 2 M. & G. 89. 

A like count with special damage arising from the original land- 
lord having sued the plaintiff : Walker v. Hutton^ 10 M. & W. 249. 


Count upon an express agreement hy the tenant to keep the pre- 
mises in repair on the same heincf first put into good repair by the 
plaintiff: Neah v. Baictiff. 15 Q. B. 910. 

Like counts where the landlord agreed to find timber and hy'icks 
for the repairs : Marlyn v. Clue, 18 Q. B. 661 ; Lean of Bristol v. 
Jones, 28 L. J. Q. B. 201. 

Count on a covenant hy the tenant to repair, the tenant “ taking 
sufficient househoot, hedgehoot^ gatebootf etc. : Lean of Biristol V. 
Jones, IE. & E. 484. 


Lessor against Lessee upon a Covenant to Insure from Loss hy Tire. 

That the plaintiff by deed let to the defendant a house, No. 401, 

Piccadilly, to hold for seven years from the day of , A-.d. 

, and the defendant by the said deed covenanted with the 

plaintiff that the defendant would, immediately upon the execution 
of the said deed, insure in the names as well of the plaintiff as of 
the defendant the said house thereby demised from and against all 

loss or damage b}^ fire in the insurance offoe in London, or in 

some other insurance office to be approved of by the plaintiff, in a 
sum sufficient to cover the full value thereof, and keep the same so 
insured during the said term, and would upon request produce to 
the plaintiff the policy or policies of insurance which should be so 
made, and the receipts for the premiums, duties, and charges which 
should from time to time be jiayable in respect of such insurance ; 
and that in default thereof the plaintiff' should be at liberty to 
insure the said house as aforesaid, and to pay all such premiums, 
duties, and charges as should be payable upon such insurance, and 
that the defendant would repay the amount thereof to the plaintiff ; 
yet the defendant did not, after the execution of the said deed, 
insure in the names as well of the plaintiff* as of the defendant the 
said house from and against all loss or damage by fire in the in- 

surance office in London, or in any other insurance office approved 
of by the plaintiff’, in a sum sufficient to cover the full value thereof, 
nor did he during the said term keep the said premises so insured 
as aforesaid, nor did he produce to the plaintiff, although requested 
by the plaintiff to do so, any such policy or receipt as aforesaid ; 
and the plaintiff afterwards, upon such default, insured the said 
house as aforesaid, and paid certain premiums, duties, and charges 
which became and were payable upon such insurance, of which the 
defendant had notice, and a reasonable time had elapsed for the 
repayment of the amount thereof as aforesaid ; yet the defendant 
dia not repay the amount thereof to the plaintiff. 
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Landlord against Tenant for not Cultivating a Farm according to 
ike Custom of the Country ^ stating the Breach generally (a). 

That the defendant became and was tenant to the plaintiff of a 
farm and land, upon the terms that the defendant should use and 
cultivate the said farm and land during the said tenancy in a hus- 
bandlike manner according to the custom of the country where the 
same were situate ; yet the defendant during the said tenancy did 
not use and cultivate the said farm and land in a husbandlike man- 
ner according to the said custom. 

Like counts : Harris v. Mantle, 3 T. R. 307 ; Bovoley v. Walker, 
5 T. E. 373 ; Farl of Falmouth v. Thomas, 1 C. & M. 89 ; Lord 
Hood V. Kendall, 17 C. B. 200; 3£artyn v. Clue, 18 Q. B. 001, 
where a general breach not specifying instances was held sufficient. 


Landlord against Tenant for not Farming according to the Custom 
of the Country, stating particular Breaches. 

That the defendant became and was tenant to the plaintiff of a 
farm and land, upon the terms that the defendant should use and 
cultivate the said farm and land during the said tenancy according 
to the course of good husbandry and the custom of the country 
where the same were situate ; yet the defendant did not use and 
cultivate the said farm and land during the said tenancy according 
to the course of good husbandry and the said custom in this, 
that he had more than one-half of the arable land of the said 
farm in corn ; and that he neglected to have one- fourth part of 
the said arable land in seeds ; and that he permitted only a small 
portion and less than one-fourth of the said arable land to oe in fal- 
low or turnips ; and that he sowed acres of the said arable 

land with two successive crops of wheal, and sowed acres of 

the said arable land with two successive crons of barley, the same 
being excessive and unreasonable crops for the said land ; and that 
he carried away from the said farm many cart-loads of straw and of 
dung and of manure which had arisen and been made on the said 
farm during the said tenanc 3 % and used and consumed the same 
elsewhere than on the said farm. 

Like counts : Leffh v. Heiciit, 4 East, 154 ; Angerstein v. Hand^ 
son, 1 C. M. & E.789 ; Lord Hood v. Kendall, 17 C. B. 200. 


Counts for not farming according to the express terms of the de- 
mise: Lowndes v. Fountain, 11 Ex. 487 ; 25 L. J. Ex. 49 ; Hindis 
V. Pollitt, 6 M. & W. 529 ; Tookcr v. Smith, I H. N. 732. 

On a covenant to pay inct^eased rent for pasture land if ploughed 
up or used for other purposes : Farrant v. Olmius, 3 B. & Aid, 692 ; 
Aldridge v, Howard, 4 AI. & G. 921. 

(a) From the mere fact of a tenancy of a farm, whether under a written 
or parol agreement, or under a lease by deed, the law implies a promise on 
the part of the tenant to cultivate it in a husbaiq^i ^e man ner, and accord- 
ing to the custom of tlie country where the sallieiirOTaa^ unless the ex- 
*pres8 contract is inconsistent with tlie custom. {Wigglesworth v. Ballison, 
1 Doug. 201 ; Pou>ley v. Walker, 5 T. R. 373 ; Legh v. Jieicitt, 4 East, 
154; Wilkins V. Woods, 17 L. J. Q. B. 319.) 
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On a covenant in a lease not to lop trees f under a penalty for each 
tree so lopped over' and above the value of the tree : Hurst v. Hurst,, 
4 Ex. 571. ^ 

On a covenant in a lease not to sell or carry atmy manure under 
an increased rent for every ton so sold or carried away : Legh v, 
Lillie, 6 H. & N. 165 ; 30 L. J. Ex. 25. 

On a covenant in a farming lease not to remove hay, straw, etc., 
growing on the farm during the last near of the tenancy : Gale v. 
Bates, 33 L. J. Ex. 225. 


Count on a covenant by the lessee to pay all rates, taxes, etc,,pay^ 
able in respect of the premises : Tidstoell v. Whitworth, 36 L. J. C. P. 
103. [-4^ to what is included in such covenant, see Ib.; Sweet y 

Seager, 2 C. B. N. S. 119 ; Waller v. Andrews, 3 M. & W. 312.] 


Lessee against Lessor for Breach of Covenant for Title (a). 

That the defendant by deed demised to the' plaintiff* a house, to 

hold for a term of years from the day of , a.d. , 

and thereby covenanted with the plaintiff that at the time of the 
making of the said demise the defendant had full and lawful power 
and authority to demise the said house to the plaintiff* for the said 
term as aforesaid ; yet the defendant, at the time of the making of 
the said demise had not full or lawful power or authority to demise 
the said house to the plaintiff for the said term as aforesaid ; by 
reason whereof G. H. afterwards, and during the said term, lawfully 
entered into the said house and evicted the plaintiff therefrom. 


Lessee against Lesser for Breach of a Covenant for quiet 

Enjoyment {a). 

That the defendant by deed demised to the plaintiff* a house, to 

hold for years from the dav of , x.d. , at the 

rent thereby reserved, and subject to ilie covenants and conditions 

(rt) Under a lease by deed, tlic word demise'^ or or any equiva- 

lent words sulfieient to constitute a lease import a covenant for title, and 
for quiet enjoyment ; unless tlieiv be an express covenant on either point, 
in which case no implication can be raised from such words. {Line v. Ste^ 
phenson, 4 Bing. N. C. 678 ; 5 Bing. N, C. 183 : Adams v. Gihney, 6 Bing. 
656, 66(}.) Such implied covenants arc limited to the duration of the 
lessor’s estate, and cease upon its determination. {Adams v. Gihney, 6 Bing. 
656 ; and see Williams v, Burrell, 1 C. B. 402 j Penfold v. Abbott, 32 L. J. 
Q. B. 67.) 

Under a parol demise the law will imply a promise for quiet enjoyment, 
but not for good title. (Bandy v. Cartwright, 8 Ex. 913 ; Hall v. City of 
London Brewery Co., 31 L. J. Q. B. 257.) A similar promise is not im- 
plied in a mere agreement to demise (Bra shier v, Jackson, 6 M. & W. 549) ; 
although in such an agreement there is an implied undertaking by the lessor 
that he has title to do so. (See post, p. 253.) There is no implied war- 
ranty in a lease of a ho^ or land that it is reasonably fit for habita- 
tion or cultivation. {Sutton v. Temple, 12 M. & \V. 52 ; Hart v. 

Mor, Ib. 68 ; and see Keates x. Earl Cadogan, 20 L. J. C. P. 76 ; Lucas 
V. James, 7 Hare, 410.) Although it may be different where there is a 
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therein contained, and the defendant thereby covenanted with the 
plaintiff that he the plaintiff, his executors, administrators, and as- 
8i&[n8, paying the yearly rent thereby reserved, and performing and 
observing the covenants therein contained by him and them to be 
performed and observed, should and lawfully might peaceably and 
quietly hold, use, and occupv the said house for the said term with- 
out any lawful denial, let, hindrance, molestation, or interruption 
whatsoever of or by the defendant, his heirs or assigns, or any Per- 
son or persons claiming through, under, or in trust for him ; and all 
conditions were fulfilled, and all things happened, necessary to en- 
title the plaintiff to maintain this action for the breach hereinafter 
mentioned ; 3'et after the making of the said demise, and during the 
said term, O. S. then lawfully’ claiming the said house through and 
under the defendant, and having a good title to the same and to the 

E ossessioii thereof through and under him, entered into the said 
onse and evicted the plaintifi’ therefrom. 

Like coujiis: Dawson v. Dyer^ 5 B. & Ad. 584; Carpenter v. 
Darker, 3 C. B, S. 206; 27 L. J. C. P. 78; Stanley v. Hayes, 
3 Q. B. 105. 

Dor a breach of covenant fur quiet enjoyment in a lease for lives : 
JSvans V. Vaughan, 4 B. C. 261. 

Counts for breaches of promises of quiet enjoyment contained or 
implied in contracts not under seal : Jirashierv. Jackson, M. & W. 
549 ; Messent v. Reynolds, 3 C. B. 194 ; Randy v. Cartwriqht, 8 Ex. 
913 ; Jinks V. Edwards, U Ex. 775 ; Fenfold y . Abbott, 32 L. J. Q. 
B. 67 ; Hall v. City of London Rreivery Co., 2 B. & S. 737 ; 31 L. J. 
Q, B. 257 ; and see ante, p. 205, n. (a). 


Against a lessor on an e/greement not under seal for not giving 
possession : Coe v. Cl<(y, 5 Bing. 4-10; Drury v. Macnamara, 5 E. 
& B. 612 ; 25 L, J. Q. B. 5. . . . ‘ 

By an undertenant against his immediate landlord for not in^ 
demnifying him against the non-payment of rent, and a distress by 
the superior landlord, see ante, p. 179. 


Landlord against Tenant for not giving up Possess ion at the 

Expiration of the Term. 

That the defendant became and was tenant to the plaintiff of a 
messuage of the plaintifi’ upon the terms, amongst other things, that 
the defendant should at tbe determination of tiie said tenancy give 
up possession thereof to the plaintiff; and the said tenancy was duly 
determined ; yet the defendant did not at tlie determination thereof 
give up possession of the said messuage to the }>laintiff, whereby 
the plaintifi’ lost tbe use and profits of the said messuage, and in- 
curred expense in recovering possession of the same. 

Counts for double value or rent for not giving ttp possession, under 
the statutes Geo. II. : post, pp. 215, 216. 

mixed contract for letthig a house and furniture. {Smith y . Marrahle^ 11 

Tlie meaeure of damages for a broach of coveRnt for quiet enjoyment is 
the value of the lease. {Williams v. Burrell^ 1 C. B. 402; Lock v. Purze^ 
34 L. J. C. P. 201 ; 35 Ib. 141.) 
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Assignee of Lessor against Lessee (a). 

That G, "H.y being seised in fee [or possessed for the residue of a 
term of years, commencing the day of , a.d. ] of 

(a) Assignees of Lessor and Lessee. 1 — By the common law certain covenants 
run with the land, bo as to attach the benefit or the burden of them to the 
assignee of the term, but not with the reversion, so as to pass the benefit or 
the burden of them to tlie assignee of the reversion ; and by the common law 
covenants are not assignable. (1 Wms. Saund. 240 a, n. (o).) Consequently 
the assignee of the reversion could neither sue nor be sued upon a covenant in 
a lease. To remedy this inconvenience the statute 32 Hen. VIII. c. 34, gave 
an action to and against the assignee of the reversion. By s. 1 it was enacted 
that all persons, being grantees or assignees of any reversion, should have 
like advantage against the lessee and their assigns by action for not per- 
forming conditions, covenants, or agreements expressed in the indentures of 
lease, as the lessors and grantors, their heirs or successors, might have had ; 
and by s. 2, tliat all lessees of lands or their assigns should have like action 
and remedy against all persons liaving any gift or grant of the reversion of 
the lands so let, for any condition or covenant expressed in the indentures 
of their leases, as the same lessees might have had against the lessors. 
The statute only applies to leases by deed. {Brydges v. Lewis^ 3 Q. B. 603 ; 
Slanden v. Chrisiuas^ 10 Q. B. 135; and see Bickford v. Parson^ 5 C. B. 
920.) It applies to leases of incorporeal hereditaments, as a demise of a 
license to dig for minemls. {Martgn v. Williams^ 1 H. & N. 817 ; 26 L. J. 
Ex. 117 ; Norral v. Pascoe^ 34 L. J. C. 82.) The statute applies only to cove- 
nants which run w ith the land, ns to which see Spencer*s case, 5 Co. 18 a ; 
S. C., 1 Smith’s L. C. 6th ed. 45 ; 1 Wms. Saund. 241 6, n. (c) ; Vgrgan v. 
Arthm'i 1 B. & C. 410. 

In an action by the lessor, where the plaintiff declares upon a demise 
made by himself, he is not obliged to set out any title to the lands demised, 
but may rely on the deed alone (see count, ante^ p. 201) ; but in an action 
by the assignee of the reversion the plaintift* must allege that the lessor was 
seised or pos.sess<Hl of some estate which would legally pass by assignment 
to tlie assignee. (1 Wins, Sauncl. 233 a.) The omission of the allegation of 
title in the lessor is an infornmlity, and would formerly have been ground for 
special demurrer. It may now be objected to by an application under the 
C. L. P. Act, 18.52, 8. 52. {Cnthhertsun v. Irring^ 4 IT. & N. 742, 753 ; 6 H. 
& N. 135.) The allegation of the lessor’s title to the demised premises is 
material, and ma> be traversed. {Carvick v. Blagrare^ 1 B. & B. 531 ; 
Weld V. Baxter^ il Ex. 816; 1 II. & N. 568 ; 25 L. J. Ex. 214; 26L. J. 
Ex. 112.) 

Upon the exeeutioii of a lease by the lessee, he is estopped from denying 
the lessor’s title, as recited in the lease. If the lessor’s title is not shown 
in the lease, the lessee is estop])ed from setting up any defence founded upon 
the fact tliat the lessor nil hahvif in tenementis : and thus there arises, 
as between the lessor and lessee, a reversion in the lessor by estoppel. This 
reversion by estoppel in the lessor is primd facie a reversion in fee simple 
which passes by descent to his heir, and by purchase to an assignee or 
devisee. {Onthherfson v. Irving^ 4 H. & N. 742.) The lessee may rebut the 
primd facie presumption of the reversion being in fee simple by evidence 
consistent with the estoppel, as by showing that the reversion is an estate 
for years or for life, etc., but not by showing that the lessor had no estate 
at all, for this would be inconsistent with the estoppel. {Weld v. Baxter^ 
11 Ex. 816 ; 1 H. & N. 568 ; 25 L. J. Ex. 214 ; 26 Ib. 112.) 

The heir, or assignee, or devisee of a reversion by estoppel may sue upon 
the covenants in the lease. {Qonlds^corth v. Knights, 11 M. Sc W. 337 ; 
Sturgeon v. Wingfield, 15 M. & W. 224 ; Doe v. Ongleg, 10 C. B. 25 j 
Spenoei^s Case, 1 Smith’s L. C. 6th ed. 45 ; Outhbertson v. Irving, 4 H. & K. 
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a messuage and land, let the same by deed to the defendanti to hold 
f^r years from the day of , a.d. and the defen- 

dant by the said deed covenanted with the said &. H. and his assigns 
\^stat€ the coiyenanf] ; and afterwards during the said term the said 
G. H, by deed granted all his reversion of and in the said messuage 
and land to the plaintiff ; and afterwards during the said term the 
defendant [state the breach^. 

Count by assignee of part of the demised premises against lessee : 
Xkcynam v. Pickard.^ 2 & Aid. 105. 

By assignee of lessor being a termor against lessee: Cat^vickv. 
Blagrave, I B. & B. 531 ; Webb v. Bussell t 3 T. K. 393. 

By assignee of lessor^ being tenant for life in right of his icife, 
against lessee : Phelps v. Preti\ 3 B. A B. 430. 

By assignee of land against a lessee of an easement in the land upon 
a covenant in the lease : Martyn v. Williams^ 1 H. & N. 817 ; 26 
L. J. Ex. 117. 

742 ; 28 L. J. Ex. 306 : 29 Th. 485.) If a want of title i.« shown in the lease, 
ti3 in a lease by a mortgagor reciting the previous mortgage, both parties are 
estopped from asserting a legal reversion, and the covenant is a covenant in 
gross and is not assignable. {Pargeier v. Harris, 7 Q. B. 708j and see 
Saunders v. Merryireather, 3 H. & C. 9(>2 ; 35 L. J. Ex. 115.) 

The assignee of the rent reserved in a h‘ase, without the reversion, may, 
upon the attornment of the tenant, maintain an action of debt for the rent 
{Robins V. CoXj 1 Lev. 22 ; Marie v. Flake, 3 Salk. 118) ; and it has been 
held that since the statute 4 Anne, c, 16, s. 9, which renders attornment un- 
necessary, such action is maintainable without attomment (Allen v. Bryan^ 
5 B. & C. 512 } Williams v. Hayward, 28 L. J. Q. B. 374) ; where a termor 
underleases for a longer period than his term, reserving a rent, the rent 
so created is assignable, and the assignee may sue for the recovery of it, 
( Williams v. Hay^rard, supra.) 

‘ Wliere the reversion consists of a term of years and it is assigned to 
the reversioner in ftM?, the reversion of the term merges in the reversion 
in fee, and at common law all the incidents and obligations of the reversion 
w'ere extinguished and lost, (fflcbb v. Russell, 3 T. K. 393.) But now, by 
the Act to Amend the Law of Real Projwrty, 8 A 9 Viet. c. 106, s. 9, it is 
enacted that when the reversion expectant on a lease, of any tenements or 
hereditaments, of any tenure, shall be surnaidered or merge, the estate 
which shall for the time being confer as against the tenant under the same 
lease tlie next vested right to the same tenements or liereditauicnts, shall, to 
the extent and for the purpose of preserving sucli incidents to and obliga- 
tions on the same reversion as but for the surrender or merger tliereof 
would have subsisted, be deemed the reversion exjwtant on the same lease. 
(And see Spencer's case, 1 Smith’s L. C. 6th ed. 45.) 

Where a party is pleading his own title derived by assignment, be must 
deduce it step by step through the various mesne assignments, it being mat- 
ter within his own knowledge ; but a party alleging title by assignment in 
his adversary (where the same reason does not ap])ly) may plead it by a 
que estate, that is, by a general averment tliat the estate precedently laicT in 
some other person vested in him by assignment. {Harris v. Beavan, 4 Bing. 
646; Berisley v. Custance, 4 T. R. 75 ; Steph. PI. 7th ed. pp. 247-267.) 
This rule is not affected by the alterations in pleading introduced by the 
C. L. P. Acts ; aad the course sometimes adopted in practice of a party 
ples^ing his owm title by assignment generally is impro}>er, and also inex- 
pedient, as it obliges the other party to traverse tlie whole title, instead of 
traversing only so much as may really be in dispute. 
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the assignee of a rent : Williams v. Haytvardf 28 L. J. Q. B. 


Executor or Administrator of Lessor possessed qf a Term 

against Lessee (a). 

(Commence with one of the forms, ante, pp. 17, 19.) That the said 
C. D. being possessed of a messuage for the residue of a term of 

years, commencing the day of , a.d. (h), let the 

same by deed to the defendant to hold for years from the 

day of , A.D. , and the defendant by the said deed cove- 

nanted with the said C. D. [state the covenant] ; and afterwards 
during the last-mentioned term, and in the lifetime of the said C. D,, 
the defendant [state such breaches as occurred in the lifetime of the 
deceased], and afterwards during the last-mentioned term, and after 
the death of the said C. D., the defendant [state such breaches as 
occurred after the death]. 

Like counts : Eaymond v. Fitch, 2 C. M. & B. 588 ; Baker v. 
Gostling, 1 Bing. C. 19 ; Ricketts v. Wearer, 12 M. & W. 718 ; 
Martyn v. Cliii, 18 Q. B. 6G1 ; 22 L. J. Q. B. 147. 

By executor of assignee of lessor against lessee : Bollen v. Bait, 
4 C. B. iS\ S. 760 i 27 L. J. C. P. 281. 


Heir of Lessor against Lessee. 

That G. II. being seised in fee of a messuage let the same by 

deed to the defendant, to hold for years from the da}' of 

— — , A.D. , and the defendant by the said deed covenanted with 

the said G, II. and his heirs [state the covenant ] ; and afterwards 
during the said term the said G. H. died, and thereupon the rever- 
sion in fee of and in the said messuage descended to the plaintiff as 
eldest son and heir of the said G. II. ; and afterwards during the 
said term, and whilst the plaintiff was seised of the said reversion, 
the defendant [state the breach]. 

A like count : Alderman v, Neatc, 4 M. W. 704. 

(a) Covenants wliie h run w hji the hmd, as covenants to repair, etc., pas s 
with the'^l^vei’slbuTo the heir or~BeYT8ee, and not to the executor, unt^ g 
the r eversion passes to the executo r as being for a term only. The exe^lifSr 
tliere/bre^cahiiot, in general, sue upon covenants running with the laud. 
But in respect to damages caused to the pei*soual estate of the testator 
exclusively by broaches of such covenants in his lifetime, and apart from 
the damages to tlio real estate, the executor may sue. [Kingdon v. Nottle, 

1 M. & 8. 355 ; Jones v. King, 4 M. & S. 188; 5 Taunt. 418 ; Raymond | 
T. Fitch, 2 C. M. & R. 688 ; Ricketts r. Wearier, 12 M. & W. 718.) An i 
executor can sue for rent accrued due to tlie testator, seised in fee or for 1 
life, in his lifetime by virtue of 32 Hen, VIII. c. 37. And by 11 Geo. II. j 
c. 19, 8. 15, the executor of a tenant for life may sue for a proportion I 
of the rent up to the time of his death, unless the lease was maae under a 
power. 

(b) Where the particulars of the lessor’s estate, being a termor, are not 
known, the following general form of avciment may be used : — “ That the 
said C. J). being possessed of a messuage for a term of years more than suf- 
ficient to enable him to make the lease hereinafter mentioned,” etc. (See 

'* V. Bait, 4 C. B. N. S. 760 ; 27 L. J. C. P. 281.) 
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Devisee of Lessor against Lessee. 

That G. II. being; seised in fee of a messuage, let the same by 

deed to the defendant, to hold for years from the day of 

* , A.D. , and the defendant by the said deed covenanted with 

the said G. II. and his assigns, Instate the covenant'] ; and afterwards 
during the said term the said G. II. died, liaving made his last will 
and thereby devissed all his reversion in the said messuage to the 
plaintiff ; and afterNvards, during the said term, and whilst the 
plaintiff was seised of the said reversion, the defendant {state the 
breach]. 

Like counts : Weld v. Baxter., 11 Ex. 81G ; 1 H. & 5^8 ; 25 

L. J. Ex. 214; 2Q Ih. 112 ; Wootton v. Steffenonif 12 M. & W. 129. 


Btf the devisee of the lessor against the administrator of the lessee : 
Tgryan v. Arthur, 1 B. & C. 410. 

Count hy the heir of the devisee of the les.wr of part of the demised 
premises against the lessee : Aldridge v. Howard. 4 M. & G. 921. 
By the grantee of the devi.see of the lessor against the lessee: Ack- 
V. Bring, 2 M. & G. 937. 


Legatee of Lessor against Lessee. 

That G. II. being possessed of a messuage for the residue of a 

term of years, coinineneing t)ie day of , a.d. , let 

the same by ieed to the defendant, to hold tor years from the 

day of , A.D. , and the defendaikt by the said deed co- 
venanted \iith the said G. II. and his executors and assigns {state 
the covenant] ; and afterwards during the last-mentioned term the 
said G. II. died, having made his last will and thereby bequeathed 
all his reversion in the said messuage to the plaintitf, and appointed 
K. L. executor of his said ill, and the said K. L., as such executor 
as aforesaiil, duly proved the said will and a8sent(‘d to the said 
bequest; and afterwards during the last mentiom*d term, and whilst 
the plaintiff was possessed of the said reversion, the defendant {state 
the breach]. 


Count hy a Bemainderman upon a Iaqsc made hy a Tenant for Lfe 
under a Potver if hasirtg in a Will {a). 

That G. II., being Bei«>ed in fee of a messuage and land, devised 
the same by his last will to the use of J. K. during tlie life of the 
said J. K.. and from and after his decease to the use of the plaintiff 
in fee, and the said G. II. by ins said will gave to the said J. K., 
when he should be such tenant for life as aforesaid, power to ilemise 
the said messuage and land, at rack-rent, for any term of years ab- 
solute not exceeding twenty-one years, to take effect in possession 
{according to the terms of the pijwer] ; and the said G. II. after- 
wards died so seised as aforesaid without having altered his said W’ill, 


(«)• This form may be adapted to frame declarations on covenants in 
leases made under the Act to facilitate Leases of Settled Estates, 19 A 20 
Vict. c. 120. 
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and afterwards the said J, iT., whilst he was such tenant for life of 
the said messuage and land as aforesaid, by deed made in pursuance 
and by virtue of the said power demised to the defendant the said 
messuage and land at a certain rent, being a rack-rent for the same, 

to hold for the term of years absolute from the day of , 

, to take effect in possession {showing a strict compliance 

toith the terms of the power']^ and the defendant by the said deed co- 
venanted with the said J. -ST., his heirs and assigns [here state the 
covenant broken'] ; and after the making of the said demise and 
during the said term, the said J. K. died, and the plaintiff became 
seised in fee of the reversion of and in the said messuage and land 
immediately expectant on the determination of the said term ; and 
afterwards during the said term the defendant \liere state the breach 
of the covenant]. 

Like count : Isherwood v, OldknotOf 3 M. & S. 382 ; and see 
Hogers v. Humphreys ^ 4 A. & E. 299 ; Greenaway v. Hart,, 14 C. B. 
340. 

Like count on a lease under a power contained in a marriage 
settlement : Yellowly v. Gower, 11 Ex. 274; 24 L. J. Ex. 289. 


Lessor against Assignee of Lessee upon a Covenant in 

the Lease (a), 

(Venue local.) That the plaintiff by deed let to G, H. a mes- 
suage, to hold for years from the day of , a.d. , 

and the said 6r. //., by the said deed, for himself and his assigns, 
covenanted with the plaintifl* [state (he rovenaitt ] ; and afterwards 
during the said term all the estate of the said G, H, in the said 


(a) This count is surficient against any person in whom the estate 
becomes so vested as to render him liable on the covenants ; as the executor 
or administrator of the lessee \Tremeere v. Morison^ 1 Bing. N. C. 89; 
Wollaston v. Jialceivill, 3 il. <S: G. 2^7 ; Johnson v. Gibson, 1 £. & B. 415) ; 
or an executor de son tort who luis taken possession of the lease (Pauli v. 
Simpson, 9 Q B. 365) ; or the assiixnoe of the lease by way of mortgage 
{Williams v, Bosanqnet, 1 B. & B. 23S) ; or the assignees of a bankrupt 
lessee (Goodwin v. Xohle, 27 L. J. Q. B. 204); or churchwardens and 
overseers in whom the term has vested under 59 Geo. III. c. 12, s. 17 
(Alderman v, Neate, 4 M. ifc W. 704) ; and sec ante, p. 208, n. 

The venue in this action is local, because the cause of action a^inst the 
defendant arises from the covenant running with the land, tliat is to say, 
from the privity of estate, and not from any privity of conti’net between the 
lessor ami the defendant. Where the statute 31 Hen. VIII. e. 34 (ante, p. 
207), applies, it transfers the privity of contract. (Thursby v. Plant, 1 Wms. 
Saund. 240.) The rules regulating the venue in this and tlie following actions 
are thus concisely stated in tlie note to JUostyn v. Fahrigas, 1 Smithes L. C. 
6th (h 1. 651 ; — “The result of the statute 31 Hen. VIII. c. 34, coupled with ' 
the common law, is that the following actions, viz. lessor against lessee, lessee 
against lessor, assignee of reversion against lessee, lessee against assignee of 
reversion, are transitoiy ; while the following, viz. lessor against assignee * 
of leasee, assignee of lessee against lessor, assignee of lessee against assignee 
of lessor, and assignee of lessor against ivssignee of lessee are locaV* They 
seem all to be comprised in the general proposition, that wherever an as- 
signee of the lessee is plaintiff or defendant, the action for brwsch of cove- 
nant is local; in other cases it is transitory. (See 1 Wms. Saund. 240 a, 
n. (a). 




212 


Counts in Actions on Contracts. 


messuage vested in the defendant by assignment ; and afterwards 
during the said term the defendant [state the breach}. 


Like cotint against the assianee of part of the demised premises : 
Wollaston v. jhakewilU 3 & G. 297 ; Curtis v. Spittu, 1 Bing. 

N. C. 766. 

Count for rent against the assignees of an estate in fee sublet to a 
reni-charge : Harden v. HesketK 4 H. & N. 175 ; 28 L. J. Ex. 137. 


Lessor against H.recutor or Administrator of Lessee (a). 

(^Commence with one of the forms, ante, pp. 18, 21.) That the plain- 
tiff’ by deed let to the said G. H. a messuasje, to hold for j^ears, 

from the day of , a.d. , and the said G. H. by the 

said deed covenanted with the plaintiff [state the covenant} ; and 
afterwards during the said term and in the lifetime of the said G. H. 
the said G. H. [state such breach as occurred in the lifetime of the 
deceased}, and afterwards during the said term and after the death 
of the said G. H. the defendant such breach as occurred after 

the death}. 

{a) In actions by the landlord against the executor of the deceased tenant 
for rent accrued due during the life of the tenant the executor is liable de 
honis testatoris, and the action must be brought against him in his repre- 
sentative character. For rent accrued due after t lie death of the tenaitt, 
the executor may be charged de honis testaforis, and sued in his representa- 
tive character ; lie may also be sued in his own right as assignee of the 
term genemllv, and proof that he is executor is sufUeient to support the 
allegation that the term vested in him bv assignment {Wollaston v. Make' 
tvill, 3 14. & G. 297) ; but when he is thus charged in his own right as 
assignee generally, he may jilead that he is executor only, and has never 
entered, if sueli is the fact {Ib. 320, 321 ; Kiarsley v. Oxley, 2 II. & C. 
896); or, if he has entered, he may -plead that lie is assignee only as 
executor, and tliat tlie premises are of no value, or are of le&s value than 
the rent, admitting bis liability pro tanto, and that lie lias no other assets. 

post, Chap, y, ** Executors and see Wins. Exs. 6th ed. 1620 ; Jevens 
V. Harridye, 1 Wms. Sauud. 1, n. (/) ; Ruhery v. StfOfeiis, 1 B. & Ad. 2il ; 
Uornidye v. Wilson, 11 A. & E. 655 ; I/opivood v. Whaley, 6 C. B. 741.) 

As to breaclies of covenant, the executor of the teimnt is, in general, 
liable de bonis testaioris, for breaches of covenant in tlie lifetime or after 
the death of the testator (Wms. Exs. 6th ed. 1617 ; Wollaston v. Hdke^ 
vAll, 3 M. A G. 297, 320) ; and counts for such breaches may be joined. 
( Wilson V. Wigg, 10 East, 313.) And it seems that with respect to breaches 
of covenant after the death of the testator, tlie executor is liable de bonis 
propriis as assignee of the term {Sleap v. Newman, 12 C. B. N. S. 116), 
except that with respect to covenants to pay rent liis liability does not 
exceed what tlie property yields. (Tremeere v. Morison, 1 Bing. N, 0. 89.) 

By the statute 22 A 23 Viet. c. 35, b. 27, it is provided, tliat where an 
executor, after satisfying all present liabilities under a lease of tlie testator, 
and setting apart a sutGcient sum to answer any future claim in respect of 
any fixed and ascertained imin under the lease, has assigned the lease to a 
purchaser, and distributed the residuary estate, he shall no longer be peiTK)- 
nally liable in respect of any subsequent claim under tlie lease ; but tlie 
lessor may follow the assets distributed. (See Dodson v. Samwell, 30 L. J. 
C. 799.) 
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Against executor of deceased lessee in Ms representative character 
upon a covenant to pay rent : AcJcland v. Pring, 2 M. <fe G. 937 ; 
and see Sopioood t. Whaley ^ 6 C. B. 744. 

Against executor of deceased tenant, charging him personally a ■ 
assignee of the term for rent: Hornidge v. W.lson, 11 A. & E. 645 ; 
Wollaston v. Hakewill, 3 M. & G. 297 ; Puhery v. Stevens^ 4 B. & 
Ad. 241 ; Johnson v. Gibson, 1 E. & B. 415. 

Like counts on a covenant to repair : Perry v. Watts, 3 M. & G. 
775 ; Penley v. Watts, 7 M. & \Y. 601. 


Lessee against Assignee of Lessor (a). 

That G, PE, by deed let to the plaintiff a messuage, to hold for 

— years from the day of , a.d. , and by the said 

deed the said G. H, for himself and his assigns covenanted with 
the plaintiff \_state the covenant\ ; and afterwards during the said 
term all the reversion of the said G. H. in the said messuage vested 
in the defendant by assignment ; and afterwards during the said 
term, the defendant [state the breach']. 

Like counts : Sturgeon v. Wingfield, 15 M. & W. 224 ; Flight v. 
Glossopp, 2 Bing. N. C. 125. 

Against executor of lessor for breach of covenant for quiet enjoy- 
ment : Adams v. Gihney, 6 Bing. 656. 


Assignee, Executor, Legatee, etc,, qf Lessee against Lessor, 

Counts by the assignee, executor, legatee, etc., of the lessee may 
be framed from the above precedents, stating the mode of assign- 
ment adapted to each case. The venue in such actions is local. 

Count by assignee of lessee against lessor for breach of covenant 
for quiet enjoyment : Brookes v. Humphreys, 5 Bing. N. C. 55. 

By assignee of lessee against lessor for breach of a covenant to 
supply the premises with water: Jourdain \, Wilson, 4 B. A Aid. 
266. 


Assignee of Lessor against Assignee of Lessee, 

(Venue local.) That G, H,, being seised in fee [or possessed for 

the residue of a terra of years commencing on the day of 

— , A.i). ] of a messuage, let the same by deed to I, K., to 

hold for years from the day of , a.d. , and by the 

said deed the said I. K, for himself and his assigns covenanted 
with the said G. H. and his assigns [state the covenant] ; and after- 
wards during the said term the said G, H, by deed granted to the 
plaintiff all the reversion of the said G, H, in the said messuage, 
and all the estate of the said I, K, in the said messuage vested in 
the defendant by assignment ; and afterwards during the said term 
the defendant [state the breach]. 


(a) This count is sufficient against the heir of the lessor, or any j>er8on 
to whom the reversion passes by assignment in fact or in law, so as to ren- 
der him liable on the covenants. (Derisley v. Custance, 4 T. B. 75 ; and see 
ante, p. 208, n.) 
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Like counts : Harris v. JBearan, 4> Bing. 646 ; Harley v. King, 2 
C. M. & E. 18 ; Min^hull r. Oakes, 27 L. J. Ex. 194. 

By assignee of* lessor against executor or administraior of lessee : 
Berry v. Hiatts, 3 M. & G. 775 ; Badely v. Vigurs, 4 E. & B. 71. 

Count hy executor of lessor against executor of lessee : Penley v. 
Waits, 7 M. & W. 601. 


Assignee of Jjessee against Assignee of Lessm*. 

(Venue local.) That G. H. let by deed to J. K. a messuage, to hold 

for years from the day of , a.d. , and by the said 

deed the said G. H. for himself and his assigns covenanted with 
the said J. K. and his assigns [state the cocenant'] ; and afterwards 
during the said term the said J. K. by deed assigned all his estate 
in the said messuage to the plaintiff* and all the reversion of the 
said G, H. in the said messuage vested in the defendant by assign- 
ment; and afterwards during the said term the defendant Isiate the 
breach'^. 

Count by assignees in bankruptcy of lessee against executor of 
assiqnee of lessor : Coward v. Gregory, 36 E. J. C. P. 1 ; L. E. 2 C. 
P. 153. 


Assignee of Lessor, a Termor, against Assignee of I^essee, shotcing 

sereral mesne Ass 

(Venue locaL) Tliat G. 11. being possessed of a messuage with the 

appurtenances for the residue of a term of years, commencing on 

the day of , a.p. , let the same by deed bearing date 

the day of , a.d. , tOcT. K. and his assigns, to hold for 

years from the day of , a.d. , at the yearly rent 

of £‘ , payable [half-yearly] on the day of , and the 

day of , in every year during the last-mentioned term ; and 

by the said deed the said J. K. for himself and liis assigns, cove- 
nanted with the said G. 11. and his assigns, that ho the said J. K. 
or his assigns, woiild pay to the said G. H. or his assigns the said 
yearly rent [half-yearly] as afon^said ; and aftertvards during the 
last-iaentioriod term the said G. H. died, having made his last will 
and appointed Z. JZ and S. O. exeeiitors thereof, and the said 
L. M. and X. O. as such executors as aforesaid afterwards duly 
proved the said will, and thereupon being possessed as sindi execu- 
tors as aforesaid of the reversion which was of the said G. H. of 
and in the said messuage with the ajjpurtenances by deed bearing 

date the day of , a.d.# , assigned the said reversion to 

P. Q. and his as.signs, and afterwards during the last-mentioned term 

the said P. Q. hy deed bearing date the day of a.d. , 

assigned the said reversion to B. S. and his assigns, and afterwards 
during the last-mentioned term the said li. S. died, having made 
his last will end thereby bequeathed the said reversion to 7\ U. and 
ap|)ointed him executor of his said will, and the said T. U. duly 
proved tlie saiii will and assented U) the said iR^questand thereupon 
being possessed of the said reversion which was of the said B. 8., 
of and in the said messuage w ith the appurtenances, the said 'I\ U. 

by deed bearing date the day of , a.d. , assigned the 

said reversioii to the plaintiff ; and all the estate of the said Z JT* 
in the said messuage with tlie app\irtenanccs under and by virtue 
of the ffrst-Dientioned deed during the said term thereby granted, 
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vested in the defendant by assignment ; and afterwards £ of the 

said rent for years [and a half of another year] of the said 

term granted by the first-mentioned deed, and which period of 

years [and a half of another year] had wholly elapsed after the said 
assignment of the said reversion to the plaintiff and the said assign- 
ment of the last-mentioned term to the defendant, became and still 
is due in arrear and unpaid to the plaintifif*. 

See forms for framing statements of title: 2 Chit. PL 7th ed. 403. 


Count for Louhle Value under 4 Oeo. II, c, 28, s, 1 (d). 

That the defendant was the tenant to the plaintiff of a messuage 
and land of the plaintiff for a term of years [or as tenant from year 
to year], and w ilfully held over the said messuage and land after the 
determination of the said term, and after demand made and notice 
in writing given to the defendant by the plaintiff, as and being the 
defendant’s landlord as aforesaid and the person to w hom the rever- 
sion of the said messuage and lands then belonged, for delivering 
the possession thereof to the plaintiff, and kept the plaintiff’, then 

{«) Pj the statute 4 Geo. IT. c. 28, s. 1, it is enacted, ^‘that in case 
any tenant or tenants for any term of life, lives or years, or other person or 
persons, who are or shall come into posj^ession of any lands, tenements, or 
hereditaments, by, from, or under, or by collusion with such tenant or 
tenants, shall wilfully hold over any lands, tenements, or hereditaments, 
after the determination of such term or terms, and after demand made, and 
notice in writing given, for delivering the possession thereof, by his or their 
landlords or li^ssors, or the person or persons to whom the remainder or 
reversion of such lands, tenements or here'ditaments shall belong, his or 
their agent or agents thereunto lawfully authorized, then and in such case 
such person or persons so holding over shall, for and during the time he, 
she, and they shall so hold over, or keep the person or persons entitled out 
of posse.ssion of the said lands, tenements, and hereditaments as aforesaid, 
pay to the person or persons so kept out of possession, their executors, 
administrators, or assigns, at the rate of double tlie yearly value of the 
lands, tenements, atid hereditaments so detained, for so long time as the 
same arc detained, to be recovered in any of llis Majesty's Courts of 
Record, by action of debt, whereunto the defendant or defendants shall be 
obliged to give special bail, against the recovering of whicli said penalty 
there shall be no relief in equity.” 

The double value given by this statute is in the n.ature of a penalty 
given to the party grieved, and thei*efore nnist be sued for within two 
years, see post, Cliap. V, “ Limitation.” The holding over must be wilful 
and contumacious, and not either by mistake or under a bond fide claim of 
right. {Sovlfshg v. Nering, 9 East, 3i0; Sir/nfen v. Bacon, G 11. & N. 184, 
8^5 ; 30 L. J. Ex. 33, 3G8.) A person to whom the landlord has granted a 
fresh lease, to commence at the expiration of the defendant’s tenn, is not 
a person entitled to the possession w'ithin tlic meaning of the Act, and 
cannot maintain this action. {Blatchford v. Cole, 5 C. B. N. S. 514 ; 28 Jj, 
J. C. P. 140.) 

A landlord may also sue his tenant for the special damage occasioned by 
the tenant holding over after the expiration of the tenancy, as for the 
damages which he is rendered liable to pay to a third party to whom 
he lias let the premises, and is unable to give possession in consequence of 
the tenant holding over. (Bramleg v. Chesterton, 2 C. B. N. S. 692 j 27 L, 
J. C. P. 23.) 

The action for double value is within the jurisdiction of the county 
court. {Wickham v. Lee, 12 Q. B. 521.) 
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being entitled to the possession thereof, out of the possession of the 

said messuage and land during the period of months after the 

determination of the said term, ana after such demand made and 
such notice given as aforesaid ; whereby and by virtue of the statute 
in such case made and provided, the defendant became liable to pay 

to the plaintiff £ , as and being at the rate of double the yearly 

value of the said messuage and lands for and during the last-men- 
tioned period. 

Z/ike counts : Poole v. IVarrent 8 A. & E. 582 ; JBlatcT^ord v. Cole, 
5 C. B. N. S. 514 ; 28 L. J. G. P. 140 ; Swinfen v. Bacon, 6 H. A N. 
184, 846 ; 30 L. J. Ex. 33, 368. 

A like count hy tenants in common : TTllkinson v. Hall, 1 Bing< 
N. C. 713. 

Count for Double Bent under 11 Geo. II. c. 19, s. 18 (a). 

That the defendant was the tenant to the plaintiff of a messuage 

and land, as tenant from year to year, at the yearly rent of £ , 

payable quarterly, and the defendant gave the plaintiff notice of his 
the defendant’s intention to quit the said premises at a time men- 
tioned in such notice, and the defendant did not accordingly deliver 
up the possession thereof at the time in such notice contained, but 
continued in possession thereof for a long time afterwards ; whereby 
and by force of the statute in such case tnade and provided the de- 
fendant became liable to pay to the plaintiff for the last-mentioned 
time double the rent which he should otherwise have paid for the 

said messuage and land, of which double rent £ for — 

quarters are due and unpaid. 

See a claim for double rent pleaded in an avowry: Johnstone v, 
Uudlestone, 4 B. & C. 922 j Ilumbersfone v. Dubois, 10 M. & W. 
765. 


Other counts relating to landlord and tenant : see “ Crops,'* ante, 
p. 149; ** Indemnities,'* ante, p. 179 ; “ Waste f post. Chap. III. 


(a) By the 11 Geo. II. c. 19, s. 18, it is enacted, “ that in case any tenant 
or tenants shall give notice of his, her, or their intention to quit the 
premises by him or them hoklen, at a time mentioned in such notice, 
and shall not accordingly deliver up the possession thereof at the time 
in such notice contained, then the said tenant or tenants, his, her, or 
their executors or administrators, shall from thenceforward pay to the. 
landlord or landlords, lessor or lessors, double the rent or sum which 
he, she, or they should otherwise have paid, to be levied, sued for, and 
recovered at the same time, and in the same manner, as the single rentier 
siun before the giving such notice could be levied, sued for, or recovered j 
and such double rent or sum shall continue to be paid during all the time 
such tenant or tenants shall continue in |K>9«*s8ion as aforesaid.” 

The double rent given by this statute i§ not in the nature of a pen alty 
like the double value under the statute IT. c. 28, but may be leinSa, 

sued for, and recovered in the same manner as the single rent. The 
skitute applies only where the tenant had the power of determining his 
tenancy by a notice, and has given a valid notice sufllcient to determine it. 
{Johnstone v. Hudlestone, 4 B. & 0. 922.) 
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Limitation, Statutes of (a). 


Liquidated Damages (5). 


On a Covenant in a Deed of Sal^ of a Susiness, to pay liquidated 
damages in the event of Defendant carrying on the Dusiness, 

That by a deed bearing date the day of , a.d. , 

made between the plaintid'and the defendant, the defendant assigned 

(а) A promise to pay a simple contract debt against which the period of 
limitation has run revives the liability from the date of the promise. The 
'promise may be absolute or conditional ; and in the latter case the liability is 
not revived until the performance of the condition. Where the promise is 
absolute the declaration is framed upon the original debt. Where the pro- 
mise is conditional the declaration may be framed upon such conditional 
promise, and must then aver the performance of the condition and all the 
matters of fact necessary to show that the liability is revived absolutely (as 
in Lechmere v. Fletctier^ 1 C. & M. C23 j Waters v. Thanet^ 2 Q. B. 757) ; 
but it is also sufficient to charge the original debt as absolute in the declara- 
tion, leaving the absolute renewal to be proved by the evidence (Hart v. 
Prendergastf 14. M. & W. 741, 740) ; and the latter inode of framing the 
declaration is more generally adopted ; and see post^ Chap. V, “ Limitation^ 

(б) Liquidated damages tiro a sum agreed upon in a contract by the par- 
ties themselves as the damages for a breach of it, 

A penalty is a sum named in a contract to be forfeited on a breach, 
not as an agreed valuation of the damages, but as a security for the due 
performance of the contract (per Lord Mansfield, Lowe v. Peers^ 4 Burr. 
2225, 2220 j Kemhle v. Farren, 6 Bing. 141, 11.8). 

As to whether a sum named in a contract to be paid upon a breach is 
liquidated damages or a penalty, and the rules which have been laid down 
for the coiistrucHoii of contracts in (his respect, see Astley v. Weldon, 2B. 

6 P. 346 ; Kemble v. Farren, 6 Bing. 141 ; Atkyns v. Kinnier, 4 Ex. 776 j 
Reynolds y. Fridge, 6 £. <& B. 528; 26 L. J. Q. B. 12 Sparrow v. Paris, 

7 H. & N. 594; 31 L. J. Ei. 137 ; Chitty on Contracts, 7th ed., p. 782 ; 
J^ake on Contracts, p. 578. 

Upon the breach of a contract secured by a penalty the plaintiff may 
either sue for the penalty, assigning the breach — in which case he can 
recover the damage actually sustained^ not exceeding the amount of the 
yenal^ ; qr he may Tue fo^ ifamagesTor HieTii^^h, to he 

asi^s^d bylhejury irresjiectively of the penalty. In the former case the 
recovery of the full penalty will be a satisfaction for all breaches of the 
contrai^t, but in the latter the plaintiff may sue toties quoties there are 
breaches, and recover a full indemnity. (See 8 & 9 Will. III. c. 11, ante, 
p. 97 ; per Lord Mansfield, Lowe v. Peers, 2 Burr. 2225, 2228 ; Winter v. 
Trimmer, 1 W. Bl. 895; Harrison v. Wr^ht, 13 East, 343; Astley y, 
Weldon, 2 B. A P. 346; 1 Wms. Saund. 68; per Bramwell, B., Betts v. 
Burch, 4 II. & N. 606, 510 ; 28 L. J. 267, 269.) 

Where the plaintiff sues for liquidated damages the non-payment of the 
damages must be assigned ns a breach of the contract, otherwise the count 
will be taken as claiming unliquidated damages, and the jury may assess a 
smaller sum (Hurst v. Hurst, 4 Ex. 571) ; where the contract is alterna- 
tive, either to do a thing or to pay a liquidated sum, the breach must nega- 
tive both the alternatives. (Legh or Leigh v. Lillie, 6 H. A K. 16B ; 30 
L. J. Ex. 25 ; explaining Hurst v. Hurst, supra.) 

The plaintiff cannot sue for the liquidated damages payable on a breach 
of the contract, and also claim an injunction to restram the breach ; but 
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to the plaintiff all the interest, benefit, and profit, to be thenceforth 
made from the profession or practice of a surgeon and apothecary 

as theretofore carried on by tne defendant at , or from any of 

the patients belonging thereto ; and by the said deed the defendant 
covenanted with the plaintiff, that the defendant would not at any 
time afterwards directly or indirectly, by himself or in co-partner- 
ship with any other person or persons, carry on or exercise the 
practice or profession of a surgeon and apothecary, or either of 
them, either by residing or by visiting any patient within the distance 
of three miles from the then place of business of the defendant, at 
aforesaid ; and that, in case of any breach of the last-men- 
tioned covenant, the defendant would pay to the plaintiff the sum 

of £ , to be recovered against him as and for liquidated damages, 

and not as a penalty ; and the defendant afterwards carried on and 
exercised the practice or profession of a surgeon and apothecary, 

within three miles of aforesaid, by visiting, within the said 

distance from that place, G, H.y a patient of the defendant, in bis 
character, practice, and profession of a surgeon and apothecaiy ; yet 
the defenclant has not paid to the plaintiff the said sum of £ . 

Like counts : Rawlinson v. Cfarke, 14 M. & W. 187 ; Green v. 
Pricey 13 M. & W. 695 ; Malian v. May, 11 M. & W. 653 ; Hitch^ 
cock V. Coker, 6 A, & E. 438 ; Mercery. Irving^ E. B. & E. 563 ; 27 
L. J. Q. B. 291 ; Reynolds v. Bridge y 6 E. & B. 528; 26 L. J. Q. B. 16. 


Count on a contract for the services of the defendant as a commer^ 
rial travellery stipulating that if he travelled over the same ground 
for any other person he should pay the plaintiff a stated surm Mam* 
ford V. Gething, 7 C. B. N. S. 305. 

Count on a covenant in a deed of dissolution of partnership between 
attorneys to pay lif/uidated damages if the defendant should 
practise contrary to the covenant : Galsworthy v. Strutt, 1 Ex. 659. 

Count on an agreement providing for the dissolution of partnership 
as stage-coach proprietors, with a stipulation that the defendant 
should not run a coach within certain hours or should pay liquidated 
damages: Leighton v. Wales, 3 M. & W. 545. 

Count on a covenant in a lease, to pay a certain sum as increased 
rent for every acre converted into tillage : Parrant v. OlmittSy 3 B. 
& Aid. 692 ; Aldridge v. Howard, 4 At. & G. 921. 

Count on a covenant in a lease not to lop trees under a penalty for 
each tree so lopped : Hurst v. Hurst, 4 Ex. 571. 

Count on a covenant in a lease not to sell or carry away manure 
under an increased rent for every ton so sold or carried away : Legh 
or Leigh v. Lillie, 6 H. & N. 165 ; 30 L. J. Ex. 25. 

Count on a promise, in consideration of the plaintiff loading goods 
on defendants ship, that the ship should sail with or before any other 
ship under forfeiture of half the freight: Sparrow v. Paris, 7 H. 

N. 594; 31 L. J. Ex. 137. 

See forms of set-off of liquidated damages, post. Chap. V, 8et*off,*' 

\ he may sue for unliquidated damages for a breach and also claim an injunc- 
\ t\on. (Carnes v. Besbltt, 7 H. & N. 778 ; 30 L. J. Ex. 348.) On a bond 
/conditioned not to carry on a business w'ithin certain limits or to pay liqui- 
. d^d damages, an injunction mf^ bo granted to enforce the condition. 
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Mandamus. 

See post. Chap. Ill, “ Mandamus'* 

Market. See “ Tolls^' post, p. 260. 


Marriage. 


See “ Hushand and Wife," ante, p. 171. 


For Freacli of a Promise to Marry within a reasonable Time, 

(C. L. P. Act, 1852, Sched. P. 19.) (a) 

That the plaintiff and defendant agreed to marry one another ; and 
a reasonable time for sueh marriage has elapsed, and the plaintiff 
has always been ready and willing to marry tlie defendant ; yet the 
defendant has neglected and refused to marry the plaintiff. 


For Breach of a Promise to Marry on a particular Bag, 

(C, L. P, Act, 1852, Sched, B. 20.) 

That the plaintiff and defendant agreed to marry one another on 

(a) Mutual promiBes to marry are not agreements made upon considera- 
tion of marriage within tlie Statute of Friuids, 20 Car. II. c. 3, s. 4, and 
need not be proved by writing {Harrison v. Caye, 1 Ta Kaym. 386) ; but 
promises to pay money in consideration of marriage are, and must be 
proved by writing. (See Shadivell v. Shadwell, 9 C. B. N. S. 159 ; 30 L. J. 
C. P. 145.) A general promise to marry, without any express stipulation 
as to time, is a promise to marry within a reasonable time. {Harrison 
V. Cage, 1 L. Raym. 386 ; and see Short v. Stone, 8 Q. B. 358.) A pro- 
mise to marry made by a person who was already married at the time of 
making the promise, but of which the promisee had no notice, is binding, 
and an action may be maintained upon it. {Wild v. Harris, 7 C. B. 999; 
JUillward v. Littlewood, 5 Ex. 775.) 

The marriage of one of the promising parties to a third party after the 
promise, though before the time for performance has elapsed, is a breach of 
the oontract, and entitles the other party at once to bring an action. {Short 
V. Stone, 8 Q. B. 358 ; Caines v. Smifhllh M. & W. 189.) 

An executor or administrator cannot sue for a breach of promise of mar- 
riage made to the testator or intestate, except perhaps in respect of special 
damage caused to the estate by tlie brcacli of contract. {Chamberlain t. 
Williamson, 2 M. & S. 408.) 

In this action the jury may give damages for the injury to the feelings of 
tlie plaintiff, as w’cll as for the loss of the marriage. (Sedgwick on Damages, 
2nd ed. p. 208; per Willes, J., Smith v. Woodjine, 1 C. B. N. S. 660, 668 ; 
where see further as to the measure of damages, and w'hat may be given in 
evidence in aggravation and mitigation.) 

In this action the parties to the action are still not competent as wit- 
nesses. (See 14 A 15 Viet. c. 99, s. 4.) The county court has no jurisdic- 
tion in any action for breach oJf promise of marriage. (9 k 10 Viet. c. 95, 
8. 58.) 


/i 
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Counts in Actions on Contracts, 


a day now elapsed ; and the plaintiff was ready and willing to marry 
the defendant on that day ; yet the defendant neglected and refused 
to marry the plaintiff. 


For Breach of a Fromise to Marry where the Defendant has 

married another Person. 

That the plaintiff and defendant agreed to marry one another ; and 
the plaintiff was always ready and willing to marry the defendant 
until the breach of the said agreement hereinafter mentioned ; yet 
the defendant, after the said agreement, married another person. 

Like counts: Caines v. Smith, 15 M. & W. 189; Short v. Stone, 
8 Q. U. 358. 


For Breach of a Promise to Marry, subject to the consent of another 

Person. 

That the plaintiff and defendant agreed to marry one another 
upon condition that G. H. would consent to the said marriage ; and 
the said G. II. consented to the said marriage, whereof the defen- 
dant had notice, and a reasonable time for such marriage afterwards 
elapsed, and the plaintiff has alw ays been ready and willing to marry 
the defendant ; yet the defendant has ncglectea and refused to marry 
the plaintiff. 

On a Promise to Pay a Stim ef Money in consideration of the 
Plaintiff marrying a particular Person. 

That in consideration that the plaintiff would marry G. H., the 

defendant promised the plaintiff to pay him £ whenever such 

marriage should have taken place ; and the plaintiff afterwards 
married the said G. IL, w hereof the defendant had notice, and a 
reasonable time for such payment afterwards elapsed; yet the de- 
fendant has not paid the said £ to the plaintiff. 

A like count, setting out the promise vcrbatiin: Shadwell v. Shad- 
well, 6 C. B. iS\ S. 079 ; 9 Ib. 159 ; 30 L. J. C. P.‘l45. 


Masteb and Servant (a). 

Indebitatus Count by Servant against Master for Wages. 

Money payable by the defendant to the plaintiff for tlie work and 
services or the plaintiff b}' him done and rendered, as the hired ser- 

(a) The indebitatus count is llie appropriate fonn of action for the reco- 
very of wages due for work done under a contract of service. The common 
count for work would be sullicicnt. (See ante, p. 10.) Where the cause of 
action is a wrongful dismissal, wliereby the jiluintiif has been prevented from 
earning wages, the indebitatus count is inappropriate, and the plaintiff must 
declare specially. {Smith v. IJayward, 7 A. & E. 644; Broxham v. Wag- 
5 dur. 815 Ex. ; Fewingn v. Tisdal, 1 Ex. 295.) Even in the case 
of domestic servants, the inontirs wages to be paid upon dismissal without 
warning are not claimable as wages, but only as compensation for dismissal, 
and are therefore not recoverable under the indebitatus count for wages. 
{Fewtngs v. Tisdal, 1 Ex. 296.) An indebitatus count might, perhapS) be 
framed to recover them as a debt due under the contract upon the dismissal. 
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vant of and for the defendant, and otherwise for the defendant, and 
at his request, and for wages due from the defendant to the plaintiff 
in respect thereof. 


{EaH Anglian Rg, Co. v. Lythgoe^ 2 L. M. & P. 221, 226.) So where the 
contract has been rescinded {Lamhurn v. Cruden, 2 M. & G. 253), or where a 
servant has been dismissed (Turners. Robinson, 5 B. & Ad. 789) after a cer- 
tain period of service, but before any wages have accrued due under the 
contract, the plaintiff cannot recover for the services rendered, unless a new 
agreement to pay for such services can be established. (De Bemardy v. 
Harding, 8 Ex. 822 ; and see ante, p. 41.) 

In special counts the contract of service must be correctly described,^ 
with all the qualifications and exceptions to which it is subject, otherwise i 
there will bo a variance at the trial, under the plea of non assumpsit, which i 
will be fatal, if not amended. Thus, where the count alleged a contract of 
service for one year, and it appeared in evidence to be determinable by three f < 
months* notice, the defendant, under the plea of non assumpsit, w^as held j ^ 
entitled to a verdict {Metzner v. Bolton, 9 Ex. 518); where the county 
alleged a contract of service from a certain day until determined by reason-^ 
able notice on either side, and the contract proved was a hiring from year, 
to year, it was held a fatal variance. {Lilley v. Elwin, 11 Q. B. 742.) 

A contract of service for an indefinite time is generally presumed, as )f 
a matter of fact, to be a contract for a year ; but there is no inflexible rule t 
of law to that effect. {Beeston v. Colly er, 4 Bing. 309 ; Fawcett v. Cash, 5 ^ 
B. & Ad. 904; Baxter v. Xurse, 6 M. & G. 935 ; Fairman v. Oakford, 5 
H. & N. 635 ; 29 L. J. Ex. 459.) 

In the hiring of menial or domestic servants there is a custom, presump • \ 
tively forming part of the contract, that the servant may be disgtiissed with ) 
a inonth*s warning or a month’s wages. (Nowlan v. Ahlett, 2 C. M. & B. 54.) • 
This custom applies to a ser\ant engaged as head gardener [Ih.), to a per- 
son hired to assist in garden and stables {Johnson v. Blenkensopp, 5 Jur. 
870), to a hunt.snian {Xicoll v. Greaves, .33 L. J. C. P. 259) ; but not to 
a ^overnes.s. {Todd v. Kerrivh, 8 Ex. 151.) In engagements of service iUj 
p^ticular Trades and businesses, the custom in the trade or business to de-| j 
termine the contract by notice is incorporated into the contract, unless the 
terms of the contract expresvsly or impliedlv exclude the custom. {Metzner v. ' 
Bolton, 9 Ex. 518; Parker m . Jhbetson, 4 C. B. N. S. 346 , 27 L. J. C. P. 236.) ^ 

Where there is a contract of hiring for a year, the continuation of ' 
the service at the expiration of the year, without further agreement 
expressly made, is evidence of a new contract for a year on the same 
terms. {Beeston v. Collyer, 4 Bing. 309.) Under such circumstances it '; 
seems that a new contract arises each vear, which is determined at the ex- 
pinition of the year without notice. Where the parties contracted “for 
one whole year, and so from year to year, so long as the parties should re- 
spectively please,” it was held that tlie contract could not be determined bv 
notice not ending with the current year. ( Williams v. Byrne, 7 A. & E. 177.) .. 
And in such case it would seem that reasonable notice is necessary to deter- 
mine it at the end of the current year. (Per Littledale, J., Ib. 182.) A j 
schoolmaster was engaged at an annual salary so long as, by mutual con- | 
sent, he should retain the otlice, the appointment to be subject to tormina- ! 
tion by three months’ notice by either party ; it was held that the notice 
might be given at any time. {Ryan v. Jenkinson, 25 L. J. Q. B. 11.) 

A contract of service, “ to be binding for twelve months certain, and , 
continue from time to time, until three months’ notice be given by either 
party to determine the same,” was held determinable at the expiration of , 
the first year by three months’ previous notice. {Brown v. Symons, 8 C. B. ^ 
N. S. 208 ; 29 L. J. C. P. 251.) 

See “The Master and Servants Act, 1867,” 30 & 31 Yict. c. 141, as to 
the contracts of service to which that Act applies. 
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Counts in Actions on Contracts. 


J9y a Servant against his Master for refusing to receive him into 

hu Service according to Agreement, 

That in consideration that the plaintiff would enter into the ser- 
vice of the defendant, and serve liim for [one year] from the 

day of , A.D. , in the capacity of [clerk] to the defendant, 

at the wages of £ a year, the defendant promised the plaintiff 

to receive him into the said service of the defendant and to retain him 
therein for the period and on the terms aforesaid ; and all conditions 
were fulfilled, and all things happened, and all times elapsed, neces- 
sary to entitle the plaintiff to be received and retained by the defen- 
dant in his said service in the capacity and on the terms aforesaid ; 
yet the defendant did not nor would receive the plaintiff into his said 
service and retain him therein for the period and on the terms 
aforesaid. 

Like counts: Leroux v. Brown, 12 C. B. 801 ; Hochster v. Dela- 
tour, 2 E. & B. 678. 


Bg a Servant against his Master for not receiving him into his 

Service, with Statement of Damage, 

That it was agreed by and between the plaintiff and the defendant 
that the plaintiff should enter into and continue in the service of the 
defendant, and that the defendant should receive and retain the plain- 
tiff in such service, in the capacity of [governess to the children of 
the defendant], until the expiration of a reasonable notice to be 
given by either of them to the other to determine such service, at a 

salary at £he rate of £ a year to be paid by the defendant to the 

plaintiff in that behalf ; and all coiuiitions were performed, and 
all things happened, and all times elapsed necessary to entitle the 
plaintiff to be received and retained oy the defendant in his said 
service in the capacity and on the terms aforesaid ; yet the defen- 
dant did not nor would receive the plaintiff into his said service in 
the capacity and on the terms aforesaid ; whereby the plaintiff lost 
the profits and emoluments which would have accrued to the plain- 
tiff from being received into and retained in the said service of the 
defendant as aforesaid, and was also deprived of the opportunity of 
being retained and employed by any other person, and remained 
out of service and unemployed for a long time, and lost the benefit 
of divers expenses which the plaintiff necessarily incurred in and 
about entering into and preparing to perform the said agreement on 
the plaintiff's part. 


a Servant against his Master for a wrongful Dismissal, 

That in consideration that the plaintiff would enter into the ser- 
vice of the defendant, and serve him for a year from the day of 

f A..D. — ~ [or until the service should be determined as here- 
inafter mentioned], in the capacity of [foreman], at the wages of 

^ per week, the defendant promiseef the plaintiff to retain him 

in the said servic^in the capacity and on the terms aforesaid during 
the said year [or until the expiration of a reasonable notice to be 
given by the plaintiff or the defendant to the other of them to deter- 
mine the said service] ; and the plaintiff entered into the said ser- 
vice in the capacity and on the terms aforesaid, and so continued 
therein for a part of the said year [or for a long time], and until the 
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breach of the said promise hereinafter alleged* and was always ready 
and willing to continue in the said service during the remainder of 
the said year [or until the said service should be determined as 
aforesaid], whereof the defendant always had notice ; yet the de- 
fendant, before the expiration of the said year, [or without any such 
notice as aforesaid having been given by either the plaintiff or the 
defendant to the other of them to determine the said service, or be- 
fore the expiration of any such notice as aforesaid,] dismissed the 
plaintiff from the said service, and refused to retain the plaintiff 
therein for the remainder of the said year [or until the said service 
should be so determined as aforesaid] ; whereby the plaintiff was 
deprived of the wages and profits which he \\ ould have derived from 
being retained in the said service, and remained for a long time un- 
employed. [Under a special count for a wrongful dismissal, the 
plaintiff cannot recover wages accrued due for past services. If there 
he any claim for such wages, an indebitatus count should he added : 
Hartley v. Harman, 11 A. & E. 798 ; see ante, p. 220, note (a).] 

Like counts : Metzner v. Bolton, 9 Ex. 518 ; Hart v. Denny, 1 
H. & N. 609 ; Horton v. M^Murtry, 5 H. & N. 667 ; F airman v. 
Oahford, 5 H. & JSf. 635 ; 29 L. J. Ex. 459. 


Counts on yearly hirings for wrongful dismissal: — hy a farm la- 
bourer : Lilley Y, Elwin, 11 Q. B. 742; hy a bailiff: Snelling v. 
Lord Huntin^eld, 1 C. M. & R. 20 ; hy a gardener : Kowlan v. 
Ahlett, 2 C. M. A R. 54 ; hy a clerk to a jnerchant : Amor v. Fearon, 
9 A. & E. 518 ; hy an agent to a manufacturer : Parker v. Ibhetson, 
4 C. B. N. S. 346 ; 27 L. J. C. P. 236 ; hy a traveller and salesman : 
Spotswood v. Barrow, 5 Ex. 110; AJetzner v. Bolton^ 9 Ex. 518; 
Hart V. Denny, 1 H. & N. 6<)9 ; Brown v. Symons, 8 C. B. N. S. 208 ; 
29 L. J. C. P. 261 ; hy a warehouseman : Fawcett v. Cash, 5 B. & 
Ad. 904 ; hy an accountant : Baillie v. Kell, 4 Bing. N. C. 638 ; hy 
a teacher in a school : Fillieul v. Armstrong, 7 A. & E. 557 ; hy a 
govei'ness : Todd v. Kerri ch, 8 Ex. 151; hy a reporter to a new^aper : 
Dunn V. Murray, 9 B. & C. 780; Gould v. M\'hh, 4 E. & B. 933; 
Williams v. By riie, 7 A. & E. 177 ; hy the editor (fa periodical : 
Baxter v. Kurse, 6 M. & G. 935 ; by an attorney : Emmens v. El- 
derton, 13 C. B. 495 ; hy a superintendetit on a railway: Hill v. 
Great Western Ry, Co., 10 C. B, N. S. 148. 


Counts on special <^ntracts of hiring for various periods for 
wrongful dismissal: hy a manager or foreman of manufacturing 
works : Lomax v. Arding, 10 Ex. Do%cn v, Pinto, 9 Ex. 327 ; 
Hartley v. Harman, 11 A. & E. 798 ; Cussons v. Skinner, 11 M. & 
W. 16i ; Beckham v. Knight, 1 M. & G. 738 ; hy a clerk to a ship- 
ping agent : Smith v. Thompson, 8 C. B. 44 ; hy an attorney ar- 
ticled clerk : Mercer v. Whall, 5 Q. B. 447 ; hy a secretary : Wilkin- 
son V. Gaston, 9 Q. B. 137 ; hy an editor of a newspaper : Cooper v. 
Blick, 2 Q. B. 915 ; hy a courier : Fischer v. Aide, 3 M. & W. 486 ; 
hy an actor : Webster v. Emery, 10 Ex. 901 ; by a seaman : Renno 
V. Bennett, 3 Q. B. 768 ; hy a scene-painter : Harmer v. Cornelius, 
6 C. B. N. S. 236 ; 28 L. J. C. P. 85 ; hy a journeyman baker : Lush 
v. Russell, 4 Ex. 637. 
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Counts in Actions on Contracts, 


Count for rising to permit the plaintiff to continue in the dffen- 
danfs service, under a special agreement qf service: Cuokson v. 
Stones, 1 E. & E. 248 ; 28 L. J. Q. B. 26. 


a Domestic Servant entitled to a Month's Warning or a Month's 
Wages against his Master for a wrongful Dismissal. {See ante, 
p. 2*20 n. (a).) 

That in consideration that the plaintiff would enter into the ser- 
vice of the defendant in the capacity of a domestic servant, and 
would serve him in that capacity until the service should be deter- 
mined as hereinafter mentioned, at the wafjes of £ per annum, 

the defendant promised the plaintiff to retain him in the defendant’s 
service in the capacitt' and at the wages aforesaid until the ejqnra- 
tion of a calendar month after notice given by the plaintiff or the 
defendant to the other of them to put an end to such service, and 
that in case the defendant should put an end to such service without 
such notice, he should pay to the plaintiff a proportionate part of 
such wages as aforesaid for a month ; and the plaintiff accordingly 
entered into the said service of the defendant and has always been 
ready and willing to continue therein in the capacity and on the 
terms aforesaid, of which the defendant always had notice; yet the 
defendant wrougfull\’ dismissed the plaintiff from the said service 
without any such notice as aforesaid, and w ithout paying the plaintiff 
such proportionate part of the said \\ ages as aft^rosaid ; whereby the 
plaintiff was deprived of the wages and advantages w’hich he would 
have derived from the said service, and has remained for a long 
time unemployed. 

A like count : Turner v. Mason, 11 & W. 112. 


Sg a Servant against the Administrator of his Master on a Pro^ 
unise of the latter to pay the Plaintiff a Sum of Money for re- 
maining in his Service till his Death. 

(Commence with the form, ante, p. 21.) That the plaintiff was in 
the service of the said G. If. in his lifetime, in the capacity of a do- 
mestic servant, at certain wages, and on the terms that such service 
should continue until cither the plaintiff or the said G. 11. should 
determine the same by giving to the other of them a calendar 
month’s notice of hi.s intention so to do ; and thereupon in considera- 
tion that the plaintiff would continue in the service of the said G. 
II., in the capacity aforesaid, until the death of the said G. II., the 
said G. H. promised the plaintiff to pay him £ ; and the plain- 

tiff accordingly continued m the service of the said G. H., in the 
capacity aforesaid, until the death of the said G. H., and all condi- 
tions were fulfilled, and ail things liappened, and all times elapsed, 

necessary to entitle the plaintiff to be paid the said sum of £ ; 

yet the same remains due and unpaid to the plaintiff. 


Bg an employer against his servant for leaving the service hffore 
the term of service had expired : Ijees v. Whitcomb, 6 Bing. 84; for 
quitting without notice : Messiter v. Hose, 13 C. B. 162. 

By a charterer of an emigrant ship against a surgeon retained to 
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am'^G on hoard in that capacity^ for refusing to do so : Micha/rds v. 
Haywardt 2 M. <& G. 574. 

an employer against his servant for doing work under the 
contract negligently : Holmes v. Oniony 2 C. B. N. S. 790 ; 26 L. J. 
C. P. 261. 


Medical Attendance. 


Indebitatus Count for Attendance^ Medicines, etc. {a). 

Money payable by the defendant to the plaintiff for the work, 
bare, and attendances of the plaintiff by him done and bestowed as 

(a) “The Medical Act,” 21 & 22 Yict. c. 90 (amended by 22 Viet. c. 
21 and 23 Viet. e. 7), enacts by s. 31 tliat “ every person registered 
under this Act shall be entitled, according to his qualification, to practise 
medicine or surgery, and to demand and recover in ariy court of law, with 
full costs of suit, reasonable charges for professional aid, advice, and visits, 
and the cost of any medicines or other medical or surgical appliances ren- 
dered or supplied by him to liis patients ; provided always, that it shall be 
lawful for any college of j)hysician8 to pass a bye-law to the effect that no 
one of their fellows or members shall be entitled to sue in manner afore- 
said ill any court of law, and thereupon such bye-law may be pleaded in 
bar to any action for the purposes aforesaid commenced by any fellow or 
member of such college.” 

B. 32, it is emicted that “after the Ist of January, 1859, no person 
shall be entitled to recover any charge in any court of law for any medical 
or surgical advice, attendance, or for the performance of any operation, or 
for any medicine, which he shall liave both prescribed and supplied, unless 
he shall prove upon the trial that he is registered under this Act.” By 
8. 46, a copy of the Register is made evidence. 

Tlie above section (32) refers to the evidence at the trial, and need not be 
pleaded. (See the decisions on tlie Apothecaries Act, 55 Geo. III. c. 191, 
8. 21, Morgan v. Ruddock, 4 Dowl. 311 ; Shearwood v*. Hay, 5 A. & £. 
383 ; Wagstaff'e v. Sharpe, ^ M. & W. 521.) It does not apply to work 
done previous to the passing of the Act. {Wnght v. Oreenroyd, 1 B. & S. 
758 ; 31 L. J. Q. B. 4 ; Thhf leion v. Frewer, 3i L. J. Ex. 230.) It applies 
not only in actions against the patients who have received the attendance, 
but also in actions against persons wlio are sued for the attendance received 
by others. (Z>e la Rom v. Prieto, 33 L. J. C. P, 2G2.) It applies to atten- 
dance given on board a foreign ship in an English port, (i^ ) Proof of re- 
gistration at the time of trial is sufficient, though tlie plaintiff was not regis- 
tered at the time of tlie attendance or when the writ issued. {Turner y. Reg- 
nail, 14 C, B. N. 8. 28 ; 32 L. J. C. P. 164.) It seems that if one partner 
of a firm can prove registration, the partners jointly may recover. (/A.) 

Before the Act a pliysieian by custom could not recover his fees in an 
action, without a special contract for payment. {Charley v. Bolcot, 4 T. R. 
317 ; Veitch v, Russell, 3 (^. B. 928 ; and see Attorney -General v. College 
of Physicians, 1 J. & H. 561 ; 30 L. J. 0. 757.) Under the statute a phy- 1 
sician'duly registered may sue and recover without a special contract l uiless 1 
restrained by a bye-law. {Gibbon v. Rudd, 2 H. & C. 92 ; 32 L, jT'lfix. * 
182.) The Royal Uollege of Physicians has passed a bye-law that “ no 
Fellow of the College shall bo entitled to sue for professional aid rendered 
by him.^' This byelaw does not extend to members. (See 32 L. J, Ex. 
182 n. (2).) ~ 

By the Act for regulating the practice of apothecariesi 55 Geo. III. c. 
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Counts in Actions on Contracts. 


a physician [or surgeon and apothecary], and otherwise, for the de- 
fendant at his request, [and for medicines and other materials and 
necessary things provided and supplied by the plaintiff for the 
defendant at his request]. 


Money Lent. Jw/e, p. 41. 


Money Paid. Ante, p. 42. 


Money Received. Ante, p. 44. 


Moetgage. 


Mortgagee against Mortgagor, on the Cot^enant for Repayment of 

the Mortgage Money (a). 

That the defendant, bv deed beari^ date the day of , 

^ covenanted with the plaintiff to pay to the plaintiff £ 

on the day of , a.d. , with interest for tne same in the 

meantime at the rate of £ per cent, per annum, but did not pay 

the same. 

A like count : Payne v. Mayor of Brecon, 3 H. & N. 572 ; 27 L. 
J. Ex. 495. 

Count on a covenant in a mortgage-deed to keep up a policy, and 
to pay premiums, as security for a debt : see ante, p. 190. 


194, 8. 21, it ifl enacted ** that no apotliecary shall bo allowed to recover 
any charges claimed by him in any court of law, unless such apothecary 
sh^l prove on the trial that lie has obtained a certificate to practise as an 
apothecary from the Master Wardens and Society of Apothecaries.” This 
section refers to the evidence and peed not be pleaded. (See the cases 
above cited.) As to the mode of proving the certificate, see 14 A 15 Viet, 
c. 99, 8. 8. 

(a) If the mortgage-deed contains no covenant for the repayment of the 
debt, the common count for money lent will lie. {Yates v. Aston, 4 Q, B. 
182 ; Mathew v. Blackmore, 1 H. A N. 762 ; 26 L. J. Ex. 150 ; see o/nie, 
p. 42.) A covenant is sometimes implied from a mere acknowledgment 
of the debt in the deed, but not where the object of the deed is some other 
purpose. {Courtney v. Taylor, 6 M. A Gi. 851.) Such a covenant cannot 
be implied, where the deed was executed for the sole purpose of securing 
the debt, though it contained an express acknowledgment. {Marryat v. 
Marryat, 28 Bear. 224 ; 29 L. J. C. 605.) 

The Court has a summary jurisdiction under the statute 7 Oeo. II. c. 20, 
to stay proceedings in actions for mortgage debts ; and under the C. L. P. 
Act, 1852, 8. 219, in actions of ejectment by a mortgagee, see post, Chap. V, 
“ Mortgage.” 
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Mortgage ; Partners, 

Count on a covenant in a deed of mortgage of leaseholds, to observe 
the covenants in the lease and to keep the premises insured : Greet 
V. Wehh, 5 H. & N. 699. 


Mortgagee against Mortgagor on a Covenant to pay Interest on the 

Mortgage Debt, 

That the defendant, by deed bearing date the day of , a.d. 

, covenanted with the plaintiff that the defendant would pay to 

the plaintiff the sum of £ , on the day of , a.j>, , 

with interest for the same in the meantime at the rate of £ per 

cent, per annum, and that if the said sum of £ should remain 

unpaid after the last-mentioned day, the defendant would, so long 
as the same or any part thereof should remain unpaid after that day, 
pay to the plaintiff interest at the rate aforesaid for the said sum, 
or for so much thereof as should for the time being remain unpaid, 

by equal half-yearly instalments on the day or , and the 

day of in every year ; and the said sum of £ re- 
mained unpaid after the said day of , a.d. , and £ 

for half-yearly instalments of tlie last-mentioned interest be- 

came due to the plaintiff, and is still unpaid. 


Count on a bond of guarantee for the payment of the intei*€st on a 
mortgage-debt and the premiums on a policy : Wodekouse v. Fare- 
brother, 5 E. & B. 277 ; 25 L. J. Q. B. 18. 


Count by the mortgagor against the mortgagee of chattels, for 
selling before default made in payment : Rogers v. Mutton, 7 H. Si 
N, 783 ; 31 L. J. Ex. 275 ; for carelessly selling at an undei^^aluc, 
{held had tchere the mortgage was absolute) : Maughan v. Sharpe, 
17 C. B. N. S. 443 ; 34 L.‘ J.' C. P. 19. 


Partners (a). 


(a) Fartnei's.J — When a contract is made with p.'irtners who are all 
actual pai'ties to it, they must all join in suing, otherwise there will be a 
variance at the trial, which, unless amended, will be ground of nonsuit ; 
and all the partners must be sued jointly, otherw ise the partner or partners 
sued may plead in abatement the non-joinder of the other partner or 
partners ; but they cannot take any other advantage of this defect, see post. 
Chap. V, “ Abatement.** , 

Where the contract is made in a partnership name or style only, without, 
mention of .individual names, the question arises with whom the contract 
was actually made, that is to say, wdio were the persons represented in the 
contract under the partnership name, and the solution of this question will 
determine who ought to sue and to be sued upon it. {Carter v. Whatley^ 

1 B. & Ad. 11 ; Kirk v. Blurton, 9M. & W. 284 ; Bonfield v. Smith, 12 M. 
& W. 406 J Faith v. Richmond, 11 A, & E. 339 ; Hallett v. Bowdall, 18 Q. B. 

2 ; Cox V. Hickman, 9 C. B. N. S. 47 ; 30 L. J. C. P. 125.) Thus, where 
a policy of insurance is made in the name of an unincorporated company 
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Counts in Actions on Oontracts, 


or jMirtnorship, all tlie members may be sued, though they have not signed 
it. (IfaUett V. Dowdail, IS Q. B. 2.) And where the nlaintiff carried on 
business under the name of himself and son, it w'as held that^ the plaintiff 
could not alone sue a party dealing with him in the business without giving 

? roof that his son was not a partner. {Teedy. Elworthy^ 14 Bast, 210.) 

n a similar case, upon proof tlmt the son was not a partner and that the 
father was solely interested in the business, the latter was held entitled to 
maintain the action. {Kell v. Nainhy^ 10 B. & C. 20.) Where the plaintiff 
sued the defendant upon a bill accepted in the name of a company, and 
the defendant liad ceased to be a partner in the company before the bill 
was accepted, and had never represented liimself to the plaintiff as a 
partner, it was held that he was not liable. {Carter v. WhalUy^ 1 B. 
&Ad. 11.) 

Where the contract is made in a partnership name, and there are part- 
ners who did not ap|>ear in the transaction and were unknown to the other 
contracting party, the secret partners arc in tl\o position of undisclosed 
principals ; and although they may join in suing upon the contract the 
other contracting party cannot be compelled to sue them. He may join 
them witli the ostensible partners as defendants if he pleases ; or he may 
sue the ostensible partners only, and in the latter case there is no ground 
for a plea in abatement of the non-joinder of the secret partners. {De 
Mautort v. Saunders, 1 B. & Ad. 398.) 

Where a contract is made with one partner in bis own name only, without 
mention of bis firm, on account of the partnership business, the other part- 
ners may join witli him in suing upon it. {Skinner v. Slocks, 4 B. & Aid. 
437 ; Oarrett v. Handley, 4 B. A C. 664 ; Cothay v. Fennell, 10 B. & C. 
671 ; Rohson v. Drummond, 2 B. & Ad. 303 ; Alexander v. Barkery 2 C. 
& J. 133.) And it would seem that in such case the contracting partner 
may sue alone upon the contra^'t {Matetnan v. Gillett, 2 Taunt. 325, n. (a); 
Lloyd V. Archhoicle, 2 Taunt. 324), upon the same principle that where an 
agent contracts for an undisclosed princijKil either the former or latter 
may sue upon it. {Sims v. Bond, 5 B. A Ad. 389, 393 ; and see 2 Smith’s 
L. C. 6th ed. 355.) And it would also seem that the right of the undisclosed 
partners to the benefit of the contract is, like tliat of the undisclosed prin- 
cipal, subject to the equities and defences wliieh the defendant may have 
against the partner wdio actually contracted. (A’ ohson V. Drummond, 2 B. & 
Ad. 303 ; and see Skinner v. Slocks, 4 B. A Aid. 437 ; George v. Claggett, 
7 T. R. 359.) 

Where the contract is made by one partner in his own name, on account 
of tlie partnership business, he may be sued alone upon it, or the other 
partners may be joined with him as co-defendants. Thus, where the two 
ostensible ])artners in a bu8ine.‘<8 signed a written agreement for the service 
of the plaintiff in their business, the plaintiff was held entitled tn sue them 
jointly with another partner who had not signed the agreement, and who 
was unknown to him at the time of making it. {Beckham v. Drakoy 9 M. A 
W. 79; 11 M. AW. 315.) 

The test of liability of a partner, who ie not an actual party to the con- 
tract, is whether the partner or partners who contracted did so in the ca- 
pacity of agents for liim. {Cox v. Hickman, 9 C. B. N. S. 47 ; 30 L. J. C. P. 
125 ; and sec Barry v. Hesham, 3 C. B. 641 ; Kilshaw v. Jukes, 3 B. A S. 
847 ; 32 L. J. Q. B. 217 ; Sullen v. Sharp, 1 H. A R. 117 ; R. 1 C. P. 
86 ; 34 L. J. C. P.174; 35 Ih. 105 ; and see Dixon on Partnership, p. 415.) 
Thus, where a business was carried on by trustees, in the name of a company, 
for the benefit joi creditors who received the profits in payment of then* 
debts, and the trustees accepted bills in the name of the company, the cre- 
ditors were held not to be liable because the trustees did not carry on the 
business as their agents. {Cox v. Hickman, supra.) By the Act to amend 
the law of partnership, 28 A 29 Viet, c. 86 , a persop may now advance 
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money to a partne rs hip for a share of the profit or nw take a share of 
profite asirom u noraHonior*l#VTce8, wifKout oelng^ tyrbreW"ma3e Xoartn^. 

Tinsases ot douBt as to^HeT' proper joinder of co-plamtiffs the OrL. P. 
Act, 1860, 8. 19, which authorizes the joinder as plaintiffs of all persons 
supposed to be legally entitled, will apply (see post. Chap. V, Abatement *’) ; 
and it will, in general, be advisable to join all persons who may appear to 
liave an interest as partners. 

One partner cannot sue another at law upon any matter involving the 
partnership accounts. {Green v. Beealey^ 2 Bing. N. C. 108 ; Carr v. Smithy 
6 Q. B. 128 ; Holmes v. Higgins^ 1 B. & C. 74 ; Wilson v. Curzon, 15 M. 
& W. 532 } Bovill V. llammondy 6 B. & C. 149 ; Dixon on Partnership, 
p. 175.) Partnc^rs may sue each other in respect of matters indepen- 
dent of the partnership, or on express covenants and agreements^BlVittvj 
yT^apscotty 6 M. & W. TT^) ; or on certain terms of an agreement by 
whicli the one party is rendered liable to the otlier in an action, notwith- 
standing that by other terms of the same agreement a partnership is con- 
stituted. (Blech V. BalleraSy 29 L. J. Q. B. 261.) Tlie members of a 
private co-partnei'ship, as a cost-book mining company, cannot stipulate by 
their rules that unj)aid calls sliall be recovered as a debt from the de- 
faulting shareholder to the purser, so as to enable the latter to maintain 
an action against the shareholder. (Hgbart v. ParheVy 4 C. B. N. S. 209 ; 
27 L. J. C. P. 120.) One firm of partners cannot sue another if they have 
a common partner. (Bosanquet v. Wray^ 6 Taunt. 597.) 

If one partner advance for the other a sum of money as the share of the 
latter of the partnership capital, he may recover it by action. (Venning v. 
Lechisy 13 East, 7 ; French v. Styring^ 2 C. B. N. 8. 357 ; 26 L. J. C. P. 
181.) So also one partner may sue another for his share of the produce of 
the partnership tnuisaction, after a final account stated and a balance 
acknowledged to be due. {Foster v. Allansony 2 T. R. 479; Jaeteson v. 
Stopherdy 2 C. & M, 361 ; Bovilt y.-Hammondy 6 B. & C. 149; Coffee v. 
Brian, 3 Bing. 54 ; Wray v. MilestonCj 5 M. & W. 21 ; Henley v. Soper, 
8 B. & C. 16, 20.) 

The jurisdiction of the county courts extends to the recovery of any 
demand, not exceeding the sum of £50, which is the whole or part of the 
unliquidated balance of a partnership account (9 Sl 10 A’^ict. c. 95, s. 65 ; 
13 & 14 A'ict. c. Gl, s. 1) ; and to suits for the dissolution or winding up 
of any partnersliij) in which the whole property, stock and credits do not 
exceed £500. (28 & 29 Viet. e. 99, s. 1.) 

A contract made witli a partnership respecting matters connected with 
the partnorshii> bu.dness, is generally construetl as applicable to the existing 
partnersliip and busine.ss, and is terminated by a dissolution or cliange 
of the partnership or altenition in its business, unless the contrary inten- 
tion expressly a]>pears. (Lord Arlington v. MeyrrieVey 2Saund. 414 n. (5) ; 
Hobson V. I)i*nmmondy 2 B. & Ad. 3(t3 ; Dry v. Davt/y 10 A. & E. 30 ; 
Chapman v. Beckingtony 3 Q. B. 703 ; Tasker v. Shepherd, 6 H. & N, 
575 .) With respect to contracts of guarantee it is enacted by the Mercantile 
Law Amendment Act, 1856, 19 & 20 -Viet. c. 97, s. 4, “ that no promise to 
answer for the debt, default or miscarriage of anotlier made to a firm con- 
sisting of two or more persons, or to a single person trading under the name 
of a firm, and no promise to answer for the debt, default, or miscarriage 
of a firm consisting of two or more persons, or of a single person trading 
under the name of a firm, shall be binding on the person making such pro- 
nuse in respect of anything done or omitted to be done after a change shall 
liave taken place in any one or more oMbe persons constituting the firm, 
or in the person trading under the name of a firm, unless the intention of 
the parties, that such promise shall continue to be bTnSmg notwitlistand- 
ing such change, shall appear either by express stipulation or by necessary 
implication from the nature of the firm or otherwise.** 
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Indebitatus Count by a surviving Partner on Causes qf Action 

accrued to the Firm (a). 

the deceased partner died hqfore the writ issued^ commence 
with the ordinary form.^ see antCf p. 15. If the deceased partner died 
since the writ issued, commence with the form, ante, p. 16.1 Money 
payable by the defendant to the plaintiff for goods sold and de- 
livered by the plaintiff and G. H., since deceased, to the defendant, 
and for goods bargained and sold by the plaintiff and the said G, H, 
to the defendant, and for work done and materials provided by the 
plaintiff and the said G. It. for the defendant at nis request, and 
for money lent by the plaintiff and the said G. H. io the defendant, 
and for money paid by the plaintiff and the said G. H. for the de- 
fendant at his request, and for money received by the defendant for 
the use of the plaintiff and the said G. H., and for money found to 
be due from the defendant to the plaintiff and the said G. H., on ac- 
counts stated between them, and for monej' found to be due from 
the defendant to the plamtiff on accounts stated between them. 
\^Counts may he added, stating causes of action accruing to the plain^ 
tiff only, whether concerning the pa rtnership business or altogether 
independent of it. (Slipper v. Stidstone, 5 T. E. ‘198.) And an ac- 
count stated with him should, at all events^ be added as above.^ 


Count by the surviving drawer of a bill of exchange against the 
acceptor, ante, p. 104. 


Count against a surviving partner on a contract made with the 
firm for the employment of the plaintiff during a certain period, for 
not continuing the employment : see Tasker v. SJapherd, 0 H. & N. 
575 ; 30 L. J. Ex. 207 ; and see ante, p. 229. 


Count for breach of an agreement to enter into partnership with the 
plaintiff: Andrewes v. Garstin, 1<» C. B. N. S. 4rl4 ; 31 L. J. C. P. 
15. 

Count on a covenant in a partnership deed, that the business 
should he carried on at a certain shop, with breach for closing the 
shop : Hodges v. Gray, 4 Dowl. 733. 


(a) In an action by a sun'iving partner, on causes of action accrued to 
the plaintiff and bis decea8c<i partner jointly, the plaintiff must sue as 
survivor, stating the joint contract and the death of the joint promisee. 
(Je/l V. Douglas, 4 B. k Aid. 374.) 

In an action against a sum iving partner on contracts made with the firm, 
the contract may be described as made by tlic defendant alone ; the non- 
joinder of a joint contractor as defendant being ground only for a plea 
in abatement, and such a ])lt?a being impossible after the death of the joint 
contractor. (See ante, p. 16.) Under a count in the usual form charging a 
defendant only, the plaintiff may recover a demand due from the defendant 
alone, and another due from him as surviving imrtner. iltichards v. Heather, 
1 B. & Aid. 29.) 
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Patents (a). 

Indebitatus Count for a Licence to use a Tatent. 

Money payable by the defendant to the plaintiff for the licence 
and permission of the plaintiff, by him granted to the defendant at 
his request, to use a patent invention whereof the plaintiff was 
owner, and for the defendant’s use of the said patent invention 
under the said licence and permission. 

Like counts : Chanter v. Hopkins^ 4 M. & W. 399 ; Chanter v. 
Lewhursty 12 M. & W. 823. 

Indebitatus count for licence to make and sell patent manure at an 
agreed pHce per ton for the licence : Lawes v. Purser , 6 E. & B. 930 ; 
26 L. J. Q. B. 25. 

Special counts to recover royalties and rents payable under agree- 
ments for licences to use patents : Chanter v. Leese, 4 M. & W. 
295 ; 5 M. & W. 698 ; Hall v. Painbridge, 5 Q. B. 233 ; Oxley v. 
Holden, 8 C. B. N. S. 666 ; 30 L. J. C. P. 68. 

Against the licensee of a patent on a covenant to pay a certain 
sum per ion for goods manufactured, and to deliver true accounts, 
and to permit the patentee to inspect the hooks : Smith v. Scott, 
6 C. B. N. S. 771 ; 28 L. J. C. P. 325. 

On an agreement for the assignment of a share in a patent to he 
taken out by the plaintiff in consideration of the defendant paying 
all the fees and expenses for non-payment of the same : Hill v. 
Mount, 18 C. B. 72 ; 25 L. J. C. P. 19Q ; Hall v. Condor, 2 C. B. 

S. 22 ; 26 L. J. C. P. 138, 288. 

Count on a co7ttract to assign a patent in consideration of a per- 
centage on the pj'oiits, the defendant to p 7 * 0 ride for the payments on 
the patent, with breach in not providing for the payment : Smith v, 
Neale, 2 C. B. JNT. S. 67 ; 26 L. J. C. P. 143. 


Against the Licensee of a Patent upon a Covenant to manufacture 
Goods of a good Quality, so as not to injure the Patent. 

That her Majesty Queen Tictoria, by letters patent under the 
great seal of England [t/r of the United Kingdom], granted to 
the plaintiff tlie sole privilege to make, use, exercise, and vend, 
within England [or the United Kingdom of Great Britain and Ire- 
land, the Channel Islands, and the Isle of Man, or as the case may 

he'], for the term of fourteen years from the day of , a.d. 

, a certain invention relating to the manufacture of [sulphuric 

acid], and afterwards and whilst the said patent was a valid and 

(a) On the grant of a licence to use a patent, and on an assignment of a 
patent, there is no implied warranty that the patent is valid. {Hall v. 
Conder, 2 C. B. N. S. 22 ; 26 L. J. C, P. 138, 288 ; Smith v. Scott, 6 C. 

B. N. S. 771 ; 28 L. J. C. P. 325.) But the assignor can take no advantage 
of the invalidity of the patent as against the assignee. ( Walton v. Lavater, 
8 C. B. N. S. 162 ; 29 L. J. C. P. 275 ; and see Oxley v. Holden, 30 L. J. 

C. P. 68, 72, 75.) Nor can the assignee dispute the validity of the patent 
as against the assignor. {Hills v. Laming, 9 Ex. 256 ; Smith v. Neale, 2 C. 
B. N. S. 67 ; 26 L. J. C. P. 143 ; Latves v. Purser, 6 E. & B. 930 ; 26 L. 
J. Q. B. 25 ; Crossley v. Dixon, 10 R. L. C. 293 ; 32 L. J. C. 617.) 
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subsisting patent and in full force and effect, the plaintiff*, by deed 

dated the day of , a.d. , granted to the defendant the 

licence and privilege to use, exercise, and put in practice the said in- 
vention for the remainder of the said term ; and the defendant by 
the said deed covenanted with the plaintiff* that all [sulphuric acid] 
manufactured by him in pursuance of the said licence snould be of 
good materials and quality, so as not to injure the reputation of the 
said invention ; and the defendant afterwards manufactured and 
sold [sulphuric acid], in pursuance of the said licence ; yet divers 
quantities of the said [sulphuric acid] so manufactured and sold 
by the defendant as aforesaid were not of good materials and 
quality, so as not to injure the reputation of the said invention ; 
and thereby the reputation of the said invention was injured, and 
the said patent became and is diminished in value. 


Count against the licensee of a patent on a covenant not to make or 
sell any machines without the patented addition to them : Jones v. 
Lees, 1 H. & 189 ; 20 L. J. Ex. 9. 


Penal Statfies (a). 


Commencement of Declaration hy an Informer Qui tam : ante, p. 33. 


(a) In penal action** brought by a common informer the venue is local, 
and must belaid in llie county in which the penal act is eonunitted, hy 
statutes 31 Eliz. c. 5, s. 2, and 21 Jac. 1, c. 1, s. 2. The statute of 
Elizabeth extends to penal actions given by subsequent statutes; the 
statute of James ap])lie8 only to penal art ions then existing. (Barber 
V. Tilson, 3 ^1. S. *129.) Sueh net ion.s may he tried in another county 
than that stated in the venue, by ord<*r of the Court or a judge, under the 
statute 3 & 4 Will. IV. c. 42, s. 22. {Oreenhoic v. Parker, (» II. <& N. 882 ; 
31 L. J. Ex. 4; and s(‘e ante, p. 3.» Actions given to parties grieved are 
not within the above statutes ; and in these actions the venue is transitory. 
(Fife V, Boasjield, 6 Q. B. 100.) The declaration mn.st state that the act 
was done again**t the form of the statute, otherwise it will be bad in arrest 
of judgment. (Fifer. Bousfxeld, 6 Q. B. 1(K).) In tam actions for a 
j>enalty, where the action is given to the party grieved, the declaration must 
state as a fact tliat the plaintiff* is a party grieved ; and if tlie consent of the 
Attorney-General is made necessary, the declaration must also state that 
it has been obtained, otherwise the deelarntion would he bad on demurrer. 
(Uottis T. Marshall, 2 II. & N. 755 ; 27 L. J. Ex. 235.) It is not, in 
general, necessary to aver an authority to sue from the Crown or from the 
party entitled to the penalties. (Cole v. CouUon, 29 L. J. M. 125, 127.) 

In penal actions no damages are reeov€;rnble for the tictention of the debt, 
because no debt is due until judgment. (Frederick Lookup, 4 Burr. 2018 ; 
Cuming v. Sihlg, 4 Burr. 2189.) 

As to the liiiiitatioj? of jxmal actions, see post, Chap. V, ** Limitation^ 

Reterences are given to the above forms ipro8;>eetivcly of some of the 
statutes on which they were founded being rep aled, as they will still 
bo found useful in framing declarations on existing statutes passed in like 
eases 
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Count for the Penalty for 'Bribery at an Election^ under the Corrupt 
Practices Prevention Act, 1854 (17 & 18 Yict. c. 102, s. 2, amended 
and continued by 21 & 22 Viet. c. 87, and 26 Viet. c. 29). 

That after the passing of the Corrupt Practices Prevention Act, 

1854, on the day of , a.d. , at an election holden in and 

for the borough of of a member to serve in Parliament for the 

said borough, and at which said election G. H. was a candidate 
within the meaning of the said Act, the defendant by himself [or by 
J. K. on his behalf] gave [or agreed to give] money to L. M. [or to 
N. O. on behalf of L. AT.], then being a voter at the said election 
for the said borough, in order to induce the said X. Af. to vote at 
the said election for the said G. II. [or refrain from voting at the 
said election], contrary to tlie said statute, thereby the defendant 
became liable to forfeit and forfeited the sum of £100 to the plaintiff, 
who sues the defendant for the same in this action under the said 
statute. 

Like cotints : Cooper v. Blade. 6 E. & B. 447 ; 25 L. J. Q. B. 324 ; 
Peed V. Lamb, 6 H. & N. 75 ; 29 L. J. Ex. 452 ; Taylor v. Vergette, 
7 H. & N. 1 13 ; 30 L. J. Kx. 400. 

Like counts under 2 Geo. II. c. 24 [now repealed hut re-enacted 
in substance by 17 & 18 Viet. c. 102] : Ilenslow x. Faivcett, 3 A. & 
E. 51 ; Lord lluntingiower v. Gardiner, 1 B. & C. 297 ; Webb v. 
Smith, 4 Bing. N. C. 373. 


Count for a penalty under the M.unicipal Corporation Act, 5 & 6 
Will. IV. c. 76. s. 2'S>,for acting as a councillor without qualification : 
Simpson v. Beady, 12 M. & W. 736 ; under s.^A^. for bribery at 
election: Harding v. Stokes, 1 M. & W. 351 ; 2 Ih. 233. 

Against an overseer for a penalty for not making out a burgess 
list under the Mutiieipal Corporation Act: King x. Burrell, 12 
A. & E. 460 ; v. Share, 3 Q. B. 31 ; Hunt x. Ilibbs, 5 H. A 

N. 123; 29 L. j: Ex. 222. 

Count for penalty under the Commissioners Clauses Act, 1847 (10 
All Viet. c. l6)/or acting as a commissioner after having become dis- 
qualified : Hieholson x. Field, 7 H. & N. 810; 31 L. J. Ex, 233; 
for acting as commissioner after being concerned in a contract with 
the commissioners : Dyer x. Best, L. B. 1 Kx. 152 ; 35 L. J. Ex. 105. 

Against a guardian tf the poor of a union for the penalty for sup- 
plying goods to the workhouse for his own profit, under 53 Geo. III. 
r.*137, s. 6, and 4 & 5 Will. iV. c. 76. .v. 51 : Greenhow v. Pa7'ker, 

0 H. & N. 882 ; 31 L. d. Kx. 4. 

For a penalty for acting as an apothecary without a certificate, 
under 55 Geo. III. c. 194, x. 20; Apothecaries' Co. v. Greenough, 

1 Q. B. 799 ; Apothecaries* Co. x. Allen, 4 B. & Ad. 625. 

Aqainst the master of a ship for not taking a pilot on hoard, under 

6 Geo. IV. c. 125, s. 70: Beilhy v. Scott, 7 M , & W. 93; and see 
17 & 18*Ptc<. c. 104, 55. 353, 376, 508. 

Against a stockbroker for acting as such without being admitted, 
under 57 Geo. III. c. 60 ; Clarke v. Powell, 4 B. A Ad. 84B. 


Against an officer of a County Court for acting as attorney for 
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a party in a proceeding in the court : 9 <fe 10 Yict. r. 95, $. 24, 30; 
Ackroyd v. Gillt 5 E. & B. 808 ; Warden v. Stone, 7 E. <& B. 603. 

Against a magistrate's clerk for taking excessive fees, under 26 
Geo. 111. c. 14, s. 2 : Sotoman v. Blyth, 7 E. <fe B. 26. 

JFor penalties under 10 Geo. II. c. 28, s. 2, for acting unlicensed 
plays: Barsons v. Chapman^ 6 C. & P. 33. 

For penalties for injringing the copyright in a dramatic perform^ 
ance, under 3 & 4 Will. IV. c. 15 : Fitziall v. Brooke, 6 Q. B. 873 ; 
Shepherd v. Conquest, 17 C. B. 427 ; 25 L. J. C. P. 127. 

For penalties for the unauthorized use <f the name of a patent 
under 5 & 6 Will. IV. c. 87, s. 7 : Myers y. Baker, 3 H. & In . 802 ; 
28 L. J. Ex. 90. 


Count for debt for penalties under the byelaw of a company: 
Feltmakers* Co. v. Davis, 1 B. & P. 98 ; Tobacco-pipe Makers* Co. 
y. Loder, 16 Q. B. 765. 

For penalties against the parties to a fraudulent coyiveyance, under 
13 Eliz. c. 5 : Butcher v. Harrison, 4 B. iS; Ad. 129. 


For penalties for fouling the neighbour in q water by washings from 
gas works, unde?" a local Act : Hipkins v. Birmingham Gas Works, 
5 H. & 74 ; 29 L. J. Ex. 169. 

See other counts on penal statutes, post, Chap. Ill, Sheriffs.*' 


Penalty. See Liquidated Damages,** ante, p. 217. 


Pbincipal and Subety. See “ Guarantee,** ante, p. 162. 


Pbomissoby ^Totes. See ante, p. 109. 


Pbovident Societies. See Friendly Societies,** ante, p. 159. 


Eailway". See “ Company** ante, p. 140. 


Eecoonizance of B.VIL. See ante , p. 88. 
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Eeplevin Bonds (a). 

On a Replevin Bond conditioned to sue in the County Court, under 

19 & 20 Viet* c* 108, s* 66. 

That the defendants by their bond bearing date the day of 

- , A.D. , became bound to the plaintiff in the sum of £ , 

to be paid by the defendants to the plaintiff, subject to a condition 
thereunder written that if the defendant E. F. should within one 
month from the date of the said bond commence an action of replevin 

against the now plaintiff A. B. in the county court of hoi den at 

p, for taking and unjustly detaining certain goods of the said E, 

F. in the said condition mentioned, and prosecute such action with 
effect and without delay, and should also make return of the said 


(a) Formerly the sheriff was the proper officer to grant replevins and to 
take replevin bonds. By the Act to amend the County Courts Acts, 19 
& 20 Viet. c. 108, 8. 63, it was enacted that the powers and responsibili- 
ties of the sheriff w ith respect to replevin bonds and replevins should cease. 
And by ss. 64-66 an authority to grant replevins and to approve replevin 
bonds was given to the registrar of the coimty court, (^ee post, Chap. Ill, 
“ Beplevin”) 

The replevin bonds now required upon granting replevins are of two 
kinds : the one under s. 65, conditioned to bring the action of replevin in 
one of the superior courts ; the other, under s. 66, conditioned to bring the 
action in the county court. Also, bv s. 67, a bond with sureties must be 
given by a defendant upon removal of an action of replevin firom a coimty 
court by certiorari, conditioned to defend the action, which security is to 
be approved of by the Master of the Court. 

By 8. 70, all such bonds are to be given to the other party in the action 
or proceeding. Wlien the sheriff granted replevin, the bond was given to 
the sheriff and not to the party ; and if it became necessary to put the 
bond in suit, the sheriff assigned the bond to the other party to the replevin, 
under the statute 11 Geo. 11. c. 19, s. 23. The registrar of the county 
court is now no party to the bond, and no assignment is necessary ; it may 
be put in suit by the one party against the other, like any other bond. (See 
“ Bonds** ante, p. 114.) Formerly also the sheriff was liable to an action if 
he took a replevin bond with insufficient sureties {Tesseyman v. Oildart, 

1 B. & P. N. R. 292 ; Baker v. Garratt, 3 Bing. 56 ; Paul v. Goodluclc, 

2 Bing. N. C. 220) ; but, as under tlie existing statute the duty of the 
registrar of tlic county court is limited to approving of the security to be 
given, consisting of a bond with sureties under s. 70, it would seem that 
lie is not liable tor the insufficiency of the sureties unless perhaps he be 
guilty of negligence. (See Young v. Brompton, Chatham, and Gillingham 
Waterworks Co., 1 B. & S. 675 ; 31 L. J. Q. B. 1 1.) 

By s. 70 of the Act, the Court in which any action on the bond shall be 
brought, may by rule or order give such relief to the obligors as may 
bo just, and such rule or order shall have the effect of a defeasance of such 
bond. 

By the C. L. P. Act, 1860, s. 22, it is enacted, that the provisions of the 
Act *19 & 20 Viet. c. 108, which relate to replevin (being those above cited) 
shall be deemed and taken to apply to all cases of replevin in like manner 
as to the oases of replevin of goods distrained for rent or damage feasant. 

By B. 23, the plaintiff in replevin may, in answer to an avowry, pay 
money into court, see post. Chap. VI, “ Payment into Court,** “ Replevin ; 
and by s. 24 such payment into court iu replevin shall not, nor sliall the 
acceptance thereof by tlie defendant in satisfaction, work a forfeiture of the 
replevin bond. 
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goods, if a return thereof should be adjudged, then the said bond 
should be void ; and the defendant E, E. did not within one month 
from the date of the said bond, which period had elapsed before this 
suit, commence an action of replevin according to the said terms of 
the said condition [or, and altuough the said E, F, did commence 
such action of replevin according to the terms of the said condition, 
yet he did not prosecute the said action of replevin with effect, and 
without delay ; or, and although the said E, F. did commence such 
action of replevin according to the terms of the said condition, and 
a return of the said goods was in the said action adjudged to the now 
plaintiff, and a reasonable time for the said E. F. to return the same 
accordingly elapsed, j’et the said E. F. has not made a return of 
the said goods, adopting the breaches required hg the facts.'] 


On a Eeplevin Bond conditioned to .we in a .mperior Courts under 

19 & 20 Viet. c. 108, 5. 05. 

That the defendants, by their bond bearing date the day of 

, A.D. , became bound to the ])laintiff in the sum of £ — 

to be paid by the defendants to the plaintiff, subject to a condition 
thereunder written, that if the defendant E. F. should within one 
week from the date of tlie said bond commence an action of replevin 
against the now plaintiff in her Majesty's Court of at West- 

minster for taking and unju.stly detaining certain goods of the said 
E. F. in the said condition immtioned, and prosecute such action 
with effect (a) and without delay, and, unless judgment should be 
obtained thereon by default, should prove before tlie said Court tliat 
the said E. F. had good ground for believing that the title to some? 
corporeal or incorporeal hereditament, or to some toll, market, fair, 
or franchise was in question, or that the rent or damage in respect 
of which such distres.s was made exceeded £20, and should make a 
return of the said goods if a return thereof should be adjudged, 
then the said bond sbo\ild be void ; and the said E. F. did not, 
within one week from the date of the said b'Uid, which period had 
elapsed before this suit, commence an action of replevin according 
to the said terms of the said condition [or, and although the said 
E. F. did commence such action of replevin according to the terms 
of the said condition, yet he did not prosecute such action wdth 
effect and without delay ; or, and although the said E. F. did com- 
mence such a^'tion of replevin according to the terms of the said 
condition, and although judgment in tlie said action w'as not ob- 
tained by default, yet the said E. F. did not prove before the said 

Court of that he had good ground for believing that the title 

to some corporeal or incorporeal hereditament, or to some toll, 
maket, fair, or franchise was in question, or that the rent or damage 
in respect of which such distress was made exceeded £20 ; or, and 
although the said E. F. did commence such action of n*plevin ac- 
cording to the terms of the said condition, and although a return of 
the said goods was in the said action adjudged to the now plaintiff, 
and a reasonable time for the said E. F. to return the same accord- 


fa) The term “ prosecute with effect *’ means to carry the suit to a ter- 
mination 8uc(je8»ful to the party, whether plaintiff or defendant. (Tummons 
V. Ogle, 6 E, & B. 571 j 25 L. J. Q. B. 403.) 
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ingly elapsed, yet the said JS. F. has not made a return of the said 
goods, adopting the breaches required by the facts.'] 

On a bond given by a defendant in replevin upon removal by oer- 
tiorari^ conditioned to defend with effect under 9 <& 10 Viet, c* 96, 
s. 121 {now reenacted by 19 & 20 Vict. c. 108, s. 67) : Tummons v. 
Ogle, 6 E. & B. 671 ; 25 L. J. Q. B. 403. 


Bewabd. 

Counts on promises made in advertisements to pay rewards for the 
recovery of stolen property, or for the discovery of a^rohhery, upon 
the conviction of the offenders (a ) ; Lancaster v. Walsh, 4 M. <fe W. 
16 ; Mnqland v. Davidson, 11 A. & E. 856; Thatcher v. England, 
3 C. B. *254 ; Seville v. Kelly, 12 C. B. N. S. 740 ; 32 L. J. C. P. 
118; Tamer v. Walker, 35 L. J. Q. B. 179; L. li. 1 Q. B. 641. 

Count on a promise made by an advertisement offering a premium 
to the architect who should produce the best plan for a building : 
Ward V. Lowndes, 28 L. J. Q. B. 265. 


Sale. I. Of Goods (b). 

Indebitatus Count for Goods sold and delivered. 

See form ante, p. 38. As to when this count is applicable, see lb. 
n. (a). 

Indebitatus Count for Goods bargained and sold. (C. L. P. Act, 

1852, Salted. B. 1.) 

See form ante, p. 39. As to when this cotint is applicable, see lb. 
n. {a). 

(a) As to fhc right to sue for the reward, see the above cases, and also 
Fail ick y. Barber, 1 A S. 108; Witliams v. Cancardine, 4 B. & Ad. 
621 ; Lockhart v. Barnard, 14 M. & W. 671 ; Smith v. Moore, 1 C. B« 
438 ; Qerhard y. Bates, 2 E. & B. 488 ; Hernaman v. Smith, 10 Ex. 669 ; 
Tamer y. Walker, 35 L. J. Q. B. 179 ; L. R. 1 Q,. B. 641. The common 
count for work would perhaps be sullieient. (See, per Cromplon, J., Denton 
V. Great Northern By. Co., 5 K. A B. 8G8; 25 L. J. Q. B. 129, 135.) 

(5) By the Statute of Frauds, 29 Car. II. c. 3, s. 17, it is enacted, ** that u 
no contract for the sale of any goods, wares, or niercliandises for the price r 
of £10 sterling, or upwards, shall be allowed to be good, except the buyer 
shall accept part of Uie goods so sold, and actually receive tlie same j or j' 
give something in carnt'st to bind the bargain or in part of payment ; or, 
that some note or memorandum in writing of tlie said bargain be made 
and signed by the parties to be charged by such contract, or their agents 
thereunto lawfully authorized.” 

By Lord Tenterden’s Act, 9 Geo. IT. c. 14, s, 7, it is enacted, with re- 
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Vendor against Purchaser on a Contract to pay for specific [or 

ascertained^ Goods sold hy accepting a Bill of Ex^iange (a). 

That the plaintiff bargained and sold to the defendant, and the 
defendant bought from the plaintiff, [a certain carriage] at the price 

of £ [or it was agreed by and between the plaintiff ana the 

defendant that the plaintiff should sell to the defendant and the 
defendant should buy from the plaintiff one hundred sacks of flour 

(b) at the price of £ or, or £ T>er sack], on the terras that 

the said [carriage or goods] should be delivered by the plaintiff to 
the defendant, and should be paid for by the defendant's acceptance 
of the plaintiff’s bill of exchange for the price thereof, payable to 

the plaintiff or order at months* date from the delivery of 

the said [carriage or goods] ; and the plaintiff delivered the said 
[carriage or goods] to the defendant on the terms aforesaid, and all 
conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to be paid for the said 
[carriage or goods] as aforesaid ; yet the defendant did not pay for 
the said [carriage or goods] by his acceptance of such bill as afore- 
said. 

Like counts : Pair v. J/’‘Trcr, 16 East, 130 ; Spaeth v. Hare^ 9 
M. & W. 326 ; Cltincntson v. Blessig, 11 Ex. 135. 

Count on contracts to pay for goods shipped ^\free on hoard** hy 
hills of exchange : Browne v. HarCy 3 H. N. 481 ; 4 Ih, 822 ; 27 
L. J/Ex. 372. 


Vendor against Purchaser on a Contract to pay for specific Goods a 
Valuation Price by a Bill of Exchange^ for not accepting such 
Bill, 

That the plaintiff bargained and sold to the defendant, and the 
defendant bought from the plaintiff [certain household furniture], 


• fercnce to the above section, that the said enactments shall extend to all 
contracts for the sale of goods, of the value of £10 sterling and upwards, 
notwithstanding the goods uiay be intended to be delivered at some future 
time, or may not at tlie time of such eoutract be actually made, procured, 
or provided, or fit or ready for delivery, or some act may be requisite for 
the making or completing tljereof, or rendering the same fit for delivery. 
As to the decisions on these statutes see Cliitty on Contracts, 7th ed. 354; 
Leake on Conti-acts, chap, i, sect. 6 ; Taylor on Evidence, 3rd ed. 853 ; 
Roscoc on Evidence, lltli ed. 284. 

- (a) Where goods are sold upon a contract to pay for them by a bill and 

no bill 13 given, the common count for goods sold and delivered will not 
lie until the period of the proposed bill has elapsed ; but the seller may at 
once bring an action for the breach of contract in not giving the hill. 
(Mussen v. Price, 4 East, 147 ; Button v. Solomonson, 3 B. & P. 582 ; Paul 
V. Bod, 2 C. B. 800 ; and see Helps v. Winterhoitom, 2 B. & Ad, 431.) 
But where goods to a certain quantity were to be delivered to be paid for 
half in cash and half by bill, and after delivery of part the buyer refused 
to accept the rest, it was held that the seller might rescind the contract 
and recover the value of the part doliverc‘d under the above count. {Bar* 
tholometo v. Markwicky 16 C. B. N. S. 711 ; 33 L. J. C. P. 145.) 

(5) It is advisable to state the kind of goods, as this tends to identify 
the transaction, and makes it less necessary for the defendant to apply 
for particulars of the plaintiff’s demand. 
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at a price to be fixed by the valuation of a nerson appointed by the 
plaintiff and of a person appointed by the defendant, such price to 
oe paid by the dewnd ant’s acceptance of the plaintiff’s bill of ex- 
change for the amount of the said price, payable to the plaintiff’s 

order at months* date from the delivery of the said goods ; 

and the plaintiff delivered the said goods to the defendant on the 
terms aforesaid, and the said price thereof was fixed by the said 

persons so appointed to value the same as aforesaid at £ , and 

all conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to be paid for the said 
goods as aforesaid ; yet the defendant did not pay the said price of 
the said goods by his acceptance of such bill as aforesaid. 

A like count : Gordon v. Wliitehouse^ 18 C. B. 747 ; 25 L. J. 
C. P. 300. 


Count for not appointing a valuer: see Arhit ration f ante ^ p. 75; 
and see ante, p. 150, n. (a). ♦ 

Count for not paying to a third person, as agreed, the j^rice of 
goods sold hy the plaintiff to the defendant: Pauling v. London 
North- Western Py. Co., 8 Ex. 867 ; 23 L. J. Ex. 105. 


Yendor against Purchaser on a Contract for the Sale of specific [or 
unascertained^ Goods, for not accepting them (a). 

That the plaintiff bargained and sold to the defendant, and the 
defendant bought from the plaintiff [certain household furniture], 

at the price of £ [or, it was agreed by and between the plaintiff 

and the defendant that the plaintiff should sell to the defendant and 
the defendant should buy from the plaintiff one hundred sacks of 

flour, at the price of £ or, of £ per sack], upon the terms 

that the plaintiff should deliver the said goods to the defendant, and 
the defendant should accept the same from the plaintiff, and pay 
him the said price for the same upon such delivery ; and all condi- 
tions were fulfilled, and all things happened, and all times elapsed, 
necessary to entitle the plaintifl* to have the said goods accepted as 
aforesaid ; yet the defendant did not accept the said goods from the 
plaintiff, or pay him for the same ; whereby the plaintiff incurred 
expense in Keeping the said goods, and has been deprived of the 
price and value thereof. 

Like counts : Boyd v. Lett, 1 C. B. 222 ; Graves v. Legg, 9 Ex. 
709 ; Jones v. Clarke, 2 H. & N. 725 ; ATacdonald v. Longhottom, 
28 L. J. Q. B. 293. 


(a) The measure of damages in an action for not accepting goods under 
a contract of sale, is the dilTerence between the contract price and the 
marlcet price of similar goods at the time wlum they ought to have been 
accepted (Boorman v. Nash, 9 B. & C. I t5 ; Phitpotts v. Pvans, 5 M. & 
W. 475) ; and the purchaser cannot anticipate the claim for damages 
by giving previous notitje of his iutcntiou not to accept the goods, unless 
the vendor assents to such notice. {Philpotts v. Evans, supra ; Ripley 
V. McClure, 4 Ex. 345 ; and see Leigh v. Paterson, 8 Taunt. 540.) If 
there is no difference proved between the contract price and the mai^et 
price, only nominal damages can be recovered. (See Yalpyv, Oakeley, 16 Q. 
B. 941.) 
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Like counts on houqht and sold notes : Lucas v. Lristoic, E. B. & 
E. 907 ; 27 L. J. Q. B. 364; Beckk v. Page, 5 C. B. N. 8. 708; 28 
Xi. J. C. P. 164. 

For not accepting goods to he deliret^ed at a particular place : 
Philpoiis V. Evans,, 5 M. & W. 475. 

For not accepting goods under a contract of sale, the price to be 
determined hg two valuers : Thurnell v. Jdalhirnie, 2 M. h* "W. 786 ; 
as to declaring for not appointing a valuer, see ih. ; and see ante^ 
p. 76, and p. 150, n. (a). 

For refusing to accept the transfer of a ship under a contract of 
sale : Duncan v. Tindall, 13 C. B. 258. 

Count for not accepting shares sold : see “ Shares,*^ post, p. 267. 


Yendor against Purchaser, on a Contract for the Sale of unascer^ 

tained Goods to be dt livered at different Times and to be paid 
for ou Delivery, for not accepting them. 

That it was a^roecl by and between the plaintiff and the defen- 
dant, that the plaintiff should sell to the defendant, and the defen- 
dant should buy from the plaintiff, tons of oil at the price of 

£• per ton, to bo free delivered by the plaintifl', and to be ac- 
cepted by the defendant, half in the month of then next, and 

the remainder in the month of then next, and each half of the 

said goods to be paid for by the defendant to the plaintiff upon de- 
liver}’ thereof in ready money, allowing £ per cent, discount; 

and all conditions were fulfilled, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to Lave the said goods 
accepted as aforesaid ; yet the defendant did not, at either of the 
times aforesaid, accept the said oil or any part thereof from the 
plaintiff or pay him for the same. 

Like counts: Boorman v. Nash, 9 B. & C. 145; Baker v. Fir* 
minger, 28 L J. Ex. 130. 

On a contract to sell and deliver weekly a certain quantity qf iron 
mine, for not accepting : Jackson v. Allaway, 6 M. & G. 942. 

For not accepting iron to be shipped in equal quantifies le succes* 
she months : JToare v. Bennie, 5 H. & N. 19 ; 29 L, J. Ex. 73. 

On a contract to deliver a certain quantity of coal weekly, for not 
delivering : flood v. Copper Miners'^ Co., 14 C. B. 428 ; Eastern Co. 
By, V. Pkilipson, 16 C. B. 2. 


Vendor against Purchaser for not remoi'ing from the Plaintiffs 

Land Timber sold to the Defendant. 

That the plaintiff bargained and sold to the defendant, and the 

defendant bought from tne plaintiff, feet of timber, then lying 

upon land of the plaintiff, at the price of per foot tliereof, to be 

carried away by the defendant from the said land within a reason- 
able time then next follow ing, and to be paid for by the defendant 
w hen carried aw ay at the rate aforesaid ; and although the plaintiff 
has always been ready and willing to permit the defendant to carry 
aw ay the said timber from the said land, whereof the defendant had 
notice, and a reasonable time for carrying aw’ay and paying for Bie 
same as aforesaid elapsed ; yet the defendant has not carried away 
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the said timber from the said land, or paid the plaintiff for the 
same. 

A like count : Smith v. Surman, 9 B. & C. 661. 


Count against a huger of lots at an auction u'pon the conditions of 
salCf for not paying the price and for not clearirw away the lots 
hought : antOf ]). 85 ; Green v. Bar^erstocki 14 C. B. N. S. 204 j 32 

li. J. C. P. 181. 

A like count for not removing goods sold at a public auction, xchich 
xvere conseguen ily resold according to the conditions of sale : Betiitt 
V. Mitchell, 4 M. & G. 819 ; and see Lamond v. JDavall, 9 Q. B. 
1030 ; ante, p. 40. 


Count on a contract to make goods to order, fur not accepting the 
goods made : Scott v. Eastern Co. By. Co., 12 M. & W. 33 ; and 
see post, ** Workf p. 271. 

On a contract to make and fit up utensils for brewing, for dis- 
charging the plaintiff from the completion of the contract : Bo7itifejr 
V. IVilkinson, 1 C. 13. 75 ; 2 C. 13. 359. 

On a conif^act under seal to manufacture and supply goods for the 
dfendanis, where, pending the contract, defendants gave notice to the 
plaintiffs not to make or deliver any more, and refused tn accept 
them : Cort v. Ambergate By, Co., 17 Q. B. 127 ; 20 L. J. Q. B. 
460. 

Vendor against Putx'haser on a Contract for the Sale of Goods 
delivered subject to Approval, for not paying furor f*edelivering 
them (a). 

That in consideration that tlie plaintiff would deliver to the de- 
fendant [certain horses] of the ])]aintiff on sale or return, the de- 
fendant promised the plainlifflhat he, the defendant, would purchase 

the same at the price of £ and pay the plaintiff for the same, or 

would redeliver them to the plaintiff within a reasonable time ; and 
the plaintiff delivered tlic said [horses] to the defendant, and the de- 
fendant received the same for the purpose and on the terms aforesaid, 
and a reasonable time fur the defendant’s purchasing and paying for 
or redelivering the said [horses] to the plaintiff as aforesaid elapsed ; 
yet the defendant has not purchased and paid for the same as afore- 
said, nor redelivered the same to the plaintiff. 


Purchaser against Vendor for not delivering specif c [or unascer- 
tained^ Goods sold (b). 

That the defendant bargained and sold to the plaintiff, and the 

(а) The common count for goods sold and delivered will in general lie in 
this cose when the goods have not been returned within a reasonable time. 
{Beverley v. Lincoln Oas Co., 6 A. & K. 8*29 ; Moss v. Sweet, 16 Q. B. 
493 J 20 L, J. Q. B. 167 ; and see ante, 38 n. («).) 

(б) In an action for not delivering goods under a contract of sale, the 
measure of damages is the difference between the contract price and the 
market price, at the time appointed for delivery. (Oainsford v. Carroll, 
2 B. & 0. 625 J Startup v. Cortazzi, 2 C. M. & R. 165 ; Barrow t. Amaud, 

K 
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plaintifif bought from the defendant, [certain household furniture] 

at the price of £ [or it was agreed by and between the plaintiff 

and the defendant that the defendant should sell to the plaintiff and 
the plaintiff should buy from the defendant one hundred sacks of 
flour, at the price of £ per sack,] to be delivered by the defen- 

dant to the plaintiff in a w eek then next following, and to be paid 
for by’ the plaintiff on delivery’ ; and all conditions were fulfilled, 

' 8 Q. B. 595, 609; JosVinu v. Irvine^ 6 II. & N. 512 ; 30 L. J. Ex. 78.) 
The vendor cannot, by giving previous notice of his intention not to deliver 
the goods, diminish the purchaser’s claim for damages, unless the latter 
consents to rescind the contniet upon such notice. {Leigh v. Pater^ton, 
8 Taunt. 540; and see PhillpoHs v. 5 M. k W. 475.) 

'Where tlicre is no difference between the contract price and the market 
price the damages arc only nominal. {Palpg v. Oakleg, 16 Q. B. 941.) 
Wliere there is no market for .yueh goods to which tlie buyer can resort to 
replace them, the seller is liable for tlic special damage caused by his breach 
of contract which the buyer cannot prevent accruing by buying the goods 
elsewhere. {Ptorrieft v. Jlnfchinsofty 18 C. 11. N. S. 415 ; 31 L. J. C. P. 169 ; 
and sec Hughes v. Graemey 33 L. J. Q. B. 335, 310.) Where the buyer 
has contracted to resell the goods at a greater price than the market price 
at the time of delivery he cannot in general rt‘cover the additional profit of 
his bargain as damages. ( U ilhams v. Heguotds^ 6 B. k 8. 495 ; 31 L. J. Q. 
B. 221 ; and see liorrks v. HutchinsoHy supra ; Josling v. Irviuty supra ; 
Jia/idall V. Papery E. B. A E. 84.) 

If the price has been i^itl, the buyer is entitled to recover the whole 
market value of the goods at the time of delivery ; but where the j>rice had 
been paid by a bill, and after a breacli of contract by the vendor in not 
delivering tlic gtiods the bill was dishonoured, the purchaser was held en- 
titled to recover only tlie (iitreit*nce lx*iween the contract jirice and the 
market price, as in the case w'h ere tlie price remains un}>aid. {Valpr/ 
Oak teg, supra; Griffiths v. Peny^ 1 E. k E. 6SO ; 28 li. J. Q. B. 204.) 
It cannot be taken into consideration in ii‘»sessing the damages that an 
enhanced price was agreed for and jiaid in con.sidemtion of delivery at the 
time specified. {Bradg v. Oasilery 33 L. J. Ex. 300.) 

Where the property in the goods lias passed under the contract, but the 
price has not been paid, and the vendor has wrongfully converted and dis- 
]a)sed of the goods so as to preclu<lc himself from delivering them and 
recovering the price, the vendee can only recover the difference between the 
value ot the goods and the contract price, and cannot recover the full value 
by suing for the conversion of the goodh instead of for the breaeli of con- 
tract {Chinerg v. Vially 5 If. k X. 288; 29 L. J. Ex. 180) ; but if the 
vendor wrongfully retakes the goods after delivery, the vendee may rwover 
tlie full value in an action of trespass or trover, tlie vendor having his 
remedy for the price. {GiUard v. Prittan, 8 M. k W. 575; Stephens v. 
mikimon, 2 B. & Ad. 320.) 

By the Alercaiitile Law Amendment Act, 1856, 19 & 20 Viet. c. 97, 
s. 2, it is pro\ided “ that in actions for breach of contract to deliver sjKKsific 
goods for a price in money, the jury shall, on the ap)>licaiion of the plaintiff 
and by leave of the judge, find wimt the gwids to be delivered are, what the 
plaintiff would have to pay f<jr them, what damages he would have sustained 
if they should be delivered under execution, and wliat damages if not so 
delivered ; and tlwt the Court or a judge shall have |>ower to order execu- 
tion to issue for the delivery, on payment of the price found by the jury, 
of the goods, without giving the ciefeiKjant the option of retaining the 
same upon paying the damages assessed,” etc. This section is to be first 
taken advantage of at the trial, and its provisions do not aifoct the form of 
the declaration. 
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and all thi^s happened, and all times elapsed, necessary to entitle 
the plaintin to the delivery of the said goods as aforesaid ; yet the 
defendant did not deliver the said goods to the plaintiff, whereby 
the plaintiff has been deprived of the profits which would have 
accrued to him from the delivery of the same. 

Like counts : Hamsden v. Gray, 7 C. B. 961 ; "Wood v. Tassell, 
6 Q. B. 234 ; Porriit v. Laker, 10 Ex. 759. 

Por not delivering ^oods agreed to he delivered as required: Jones 
V. Gibbons, 8 Ex. 920; to be delivered in certain quantities weekly : 
Josling v. Irvine, 6 H. & N. 512 ; 30 L. J. Ex. 78 ; for not deliver- 
ing the residue after part delivery under the contract : Bentleys, 
Dawes, 9 Ex. 666. 

On a contract for sale of timber to he delivered at a foreign port, 
for not deliveriyxg ; Gabriel v. Dresser, 15 C. B. 622. 

For not delivering quods paid for by bill : Griffiths v. Berry, 
1 E. & E. 680 ; 28 L. J. Q. B. 204. 

For not delivering a rick of hay sold by auction : Salter v. Wool- 
la ms, 2 M. & G. 650. 

On a sale of growing timber by public auction, for not permitting 
plaintiff to carry it away ; Lewis v. Clifton, 14 C. B. 245. 

On a contract for the sale and delivery of slaves in a foreign coun- 
try, for not delivering them : Santos v. Illidge, 8 C. B. N. S. 861. 


Purchaser against Vendor on a Contract for the Sale of Goods 
expected by a certain Ship, for not delivering. 

That it was agreed by and between the plaintiff and the defen- 
dant that the defendant should sell and deliver to the plaiiitifl', and 
that the plaintiff should buy from the defendant tons of [Peters- 
burg hemp], expected to arrive at by the ship , at the price 

of £ per ton from the quav, and on the terms that if the ship 

should be lost or the [beiiip] should be damaged on the voyage the 
said agreement should be considered void for such quantities as 
might be lost or damaged^ the quality to be of fair average of the 
season, and payment to be made by the plaintiff by six months' 
acceptance or cash in fourteen days less two and a half per cent, dis- 
count at the plaintifl ’s option ; and after the making of the said con- 
tract the said ship arrived at aforesaid with tons of the 

said [hemp] on board not damaged, and all conditions were fulfilled, 
and all things happened, and all times elapsed necessary to entitle 
the plaintiff to the delivery of the last-mentioned goods as aforesaid ; 

3 "et the defendant did not deliver to the plaintiff the said tons 

of the said [hemp]. 

Like counts : Moore v. Campbell, 10 Ex. 323 ; Fischel v. Scott, 
15 C. B. 69. 

Like counts on contracts for the sale of goods on an-ivaV' by a 
certain ship : Boyd v. Siffkin, 2 Camp. 32*6; and see Hayward v. 
Seouqall, 2 Camp. 66 ; Splidt v. Heath, 2 Camp. 57, n. on ar- 
rival'’' before a certain day : Idle v. Thornton, 3 Camp. 274; “ 
arrive ” by a certain ship : loraft v. Hamilton, 5 M. & W. 639 ; 
Johnson v. Macdonald, 9 M. & W. 600. [/a all the above rases the 

contracts were held to be conditional oti the arynval of the ship with 
the goods.'} 

Like counts on contracts for the sale of goods “ now on passage, and 
expected to arrive by ” a certain ship : Gorissen v. Perrin, 2 C. B. 

M 2 
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N. S. 681 ; 27 L. J. C. P. 29 ; “ to lie delivered on the safe arrival 
a certain ship : Sale v. JSatcson, 4 C. B. N. S. 85 ; 27 L. J, C, 
P. 189. [In these cases the contracts to deliver were held absolute on 
the arrixml of the ship, although without the goods on hoard.'] 

Count on a contract of sale of 5(X) tons of nitrate of soda to form 
the full cargo of a ship named, for delivering only the cargos being 
less than the quantity : Bourne v. Seymour, 16 C. B. 337. 


Purchaser against Yendor on a Contract for the Sale of Goods 
sold by description, for delivering Goods inferior to the Descrip- 
tion {a). 

That it was agreed by and between the plaintiff and the defen- 
dant, that the defendant should sell and deliver to the plaintiff, and 

that the plaintiff should buy and accept from the defendant, 

sacks of flour at the price of shillings per sack, of the same qua- 

lity as certain flour which the defendant had then lately sold and de- 
livered to G. II.; and all conditions were fulfilled, and all things 
happened, and all times elapsed necessary to entitle the plaintiff to 
have such flour delivered as aforesaid ; yet the defendant did not 
deliver to the plaintiff any such flour as aforesaid, but delivered to 
the plaintiff, as and for the flour so agreed to be sold and delivered 
as aioreaaid, certain flour not of the same quality as the flour which 
he had so sold and delivered to the said G. H., but of an inferior qua- 
lity; whereby tlie plaintiff lost the price paid by him to the de- 
fendant for tte said flour, and the profits which he would have 
derived from the performance of the said agreement by the de- 
fendant. 

Like counts : Harnor v. Groves, 15 C. B. 667 ; Loder v. Kekule, 
3 C. B. N. S. 128 ; Bamsden v. Gray. 7 C. B. 061 ; St. Losky v. 
Green, 9 C. B. S. 370 ; 30 L. J. C. P. 19 ; and sec “ Warranty f 
post, p. 267. 


Purchaser against Vendor for not delivering [a Machhie] within a 
Time agreed upon, stating special Damage (b). 

That the defendant bargained and sold to the plaintiff, and the 


(a) As to the measure of damages in this action, see po.9t, p. 267 n. (a). 

(b) In Fletcher v. Tayleur, 17 C. B. 21 ; 25 L. J. C. P. 65, it was 
suggested by the Court that the measure of damages for the breach of a con- 
tract to deliver a chattel sliould be governed bv a rule similar to that which 
governs the measure of damages for the brea<‘I» of a contract to pay money. 
In the latter case, whatever may be the amount of inconvenience sustained 
by the plaintiff, the measure of damages is the interest of money only ; and 
it was suggested that the measure of damages in the former case should, by 
analogy, be fixed at the average profit made by the use of such a chattel. 
Accordingly, in an action for the non-dolivery of a ship at the time con- 
tracted for, the difference between the probable earnings of the ship, if 
delivered at the tfme contracted for, and the actual earnings when delivered, 
was held to be a correct measure of damages, (/i.) 

The rule was laid down in Hadley v. Baxendale, 9 Ex. 341 (see ante, 
p. 123), that such damages only are recoverable as may fairly and reason- 
ably be considered as arising naturally, i. e. according to the usual course 
of things, from the breach of contract itself, or such os may reasonably be 
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plaintiff bought from the defendant [a threshing machine] at a 
certain price, and upon the terms that the defendant should 

deliver the same to the plaintiff on or before the day of , 

A.D. ; and all conditions were fulfilled, and all things hap- 

pened, and all times elapsed necessary to entitle the plaintiff to a 
delivery of the said [threshing-machine] as aforesaid ; yet the de- 
fendant did not deliver the said threshing-machine to the plaintiff 

on or before the said day of , a.d. ; whereby the 

plaintiff was unable to thresh his wheat, and the same became da- 
maged and wetted by the rain, and deteriorated in value, and the 
plaintiff incurred expense in drying and carting and stacking the 
same, and was unable to sell the same as soon or for so large a 
price as he otherwise w ould have done. 

A like count : Smeed v. Foordy 1 E. & E. 602 ; 28 L. J. Q. B. 178. 


Count for not delivering part of a machine^ tolierehy the plaintiff 
was prevented from completing and delivering the whole machine ac- 
cording to a contract : Fortman v. Middletony 4 C. B. N. S. 322 ; 

27 L. J. C. P. 231. 

For not delivering an engine and hoilers for a steam-vessel con- 
tracted to he delivered within two months : Wimskurst v. Deeley^ 
2C. B. 253. 

For not delivering iron girders within a reasonable time after the 
order was given: Kingdom v. Co.r, 2 C. B. 661. 


Counts on tcarranties on the sale of goods, see “ Warra.itgf posfy 
p. 263. 


Counts on sales of shares see “ Shares,** P- 


supposed to have been in tlie contem]>lation of both parties at the time 
they tntidc the contract as the probable result of the breach of it. Accord- 
ingly, in an action by the owner of a mill, against a carrier for delay in de- 
livering machinery, wliich prevented him from working his mill, tlie plain- 
tiff was not allow'ed to recover as special damage tlie loss occasioned by the 
stoppage. {Hadley v. Baarendaley .supra : the same rule was adopted in the 
cases of Fletcher v. Tayleuty 17 C. B. 21 ; 25 L. J. C. P. 65 ; Smeed v. 
Foordy 1 E. & E. 602 ; 28 L. J. Q. B. 178; and Fortman v. Middleiony 
4 C, B. N. S. 322.) 

In an action for a breach of contmct for the manufacture of a specific 
article to be delivered in a certain time, the article being necessary to enable 
the plaintiff to complete a contract wdth a third party, previously made, 
but of which the defendant had no notice, it was held that the plaintifi* 
was entitled to recover the extra cost of getting another article, but 
not the compensation recovered against liim for his breach of contract 
with the third party. {Fortman v. Middletony 4 C. B. N. S. 322 ; 27 L. J. 
C. P. 231.) 
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Indebitatus Count for the Purchase-money of an Estate sold and 
conveyed, (C. L» P» Act^ 1852, Sched. P. 7.) {a) 

Money payable by the defendant to the plaintilF for a messuage 
and lands sold and conveyed by the plaintiff to the defendant. 


Indebitatus Count for a Copyhold Estate sold and surrendered. 

Money payable by the defendant to the plaintiff for a copyhold 
or customary tenement, by the plaintiff sold to the defendant and 
surrendered to his use at his re<iue8t. 


Indebitatus Count for a Leasehold Estate sold and assigned. 

Money payable by the defendant to the plaintiff for a messuage 
and lands sold and assigned b}' the plaintiff to the defendant for the 
remainder of a term of years to come and unexpired therein. 


Indebitatus Count for the Premium on a Lease granted by the 

Plaintiff to the Defendant , 

Money payable by the defendant to the plaintiff for a messuage 
and lands demised by the j)lalntiff to the defendant for a tenn of 
years then to come therein, and by the defendant accordingly entered 
upon and possessed for the said term. 


Special counts for the purchase-mnney of land : T^aird v, Pinit 7 
M. & W. 474 ; Tf7lh's v. Smith, 10 M. & W. 355. On an agreement 
for the payment of the premium for a lease by instalments : Bagqallay 
V. Pettit, o C. 13. S. G37 ; 28 L. J. C. I^. 169. 

{a) III order to siij>|)orf an indebitatus count for the purclmse-money of 
land sold and conveyed, there must have been a convey iiuee deed to the 
defendant under the contract ; the giving possession would not alone be 
sufficient. (Statute of Frauds, 29 Car. II. c. 3, s. 1 ; 8 & 9 Viet. c. 106, s. 3.) 
But in practice, such a count seldom occurs, as tlie conveyance and pay- 
ment are generally contemporaneous, and the deed generally contains an 
acknowledgment of the ]myment, and a release of the ]»urcha8e-money. 
(See, per Parke, B., Halien v. Bunder, 1 C. M. & R. 266, 271 ; and Baker 
V. Dewey, 1 B. & C. 70i ; Baker v. Heard, 5 Kx. 959.) 

By the Statute of Frauds, 29 Car. II. c. 3, s. 4, it is enacted, that no 
action shall be brought wdiereby to charge any person upon any contract 
or sale of lands, tenements, or hereditaments, or any interest in or concern- 
ing them j unless the agreement upon which such action shall bo brought, 
or some memorandum or note thereof shall be in writing, and signed by 
the party to be charged therewith, or some other person thereunto by him 
lawfully authorized. (See the decisions on this section, Roscoo on Evi- 
dence, 11th ed. 150 ; Chitty on Contracts, 7th ed, p. 273 ; Leake on 
Contracts, p. 131.) 
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On a covenant to pay the purchase-money contained in a contract 
of sale under seal : Mattock v. Kinglake, 10 A. & E. 50 ; Poole v. 
Hilli 6 M. & W. 835 ; Sibthorp v, Brunei, 3 Ex. 826. \_It was 
held in the last case that the covenants to pay the purchase-money 
and to convey the land were independent ; and see Baggallay v. Pettit, 
5 C. B. N. S. 637 ; 28 L. J. C. P. 169.] 

On a covenant in the deed of conveyance for the payment of the 
purchase-money hy instalments : Foley v. Fletcher, 3 H. & N. 769 ; 
28 L. J. Ex. 100. 


Vendor against Purchaser, on a Sale hy Private Contract, for 

not completing the Purchase {a). 

That by an agreement bearing date the day of , a.d. 

, it was agreed by and between the plaintiff and the defendant, 

that the plaintiff should sell to the deiendant, and .the defendant 
should purchase from the plaintiff, a messuage and land at the price 

of , upon the terms and conditions following, that is to say 

[state the conditions material to the cause of action as follows^, that 

the defendant should pay the plaintiff a deposit of £ in part of 

the said purchase-money on the signing of the said agreement, and 

the remainder on the day of , a.d. , on which day the 

said purchase should be completed ; and that the plaintiff should de- 
duce and make a good title to the said premises on or before the 

~ day of , A.D. , and on payment of the said remainder 

of the said purchase-money as aforesaid, should execute to the de- 
fendant a proper conveyance of the said premises, to be prepared at 
the defendant’s expense ; and all conditions were fulfilled, and all 
things happened, and all times ehip>ed, necessary to entitle the 

E laintiff to have the said agreement performed by the defendant on 
is part ; yet the defendant did not pay the plaintiff the said re- 
mainder of the said purchase-money as aforesaid, nor complete the 
said purchase as aforesaid on his part ; whereby the ])lamtiff has 
lost the expense which he incurred m preparing to perform the said 
agreement on his part, and has been put to expense in endeavouring 
to procure the performance thereof by the defendant. 

A like count : Poole v. Hill, 0 M. & AV. 835 where it was held 
that it was not a condition precedent for the vendor to tender a con- 
veyance, it being the duty of the purchaser to prepare and tender the 
conveyance fhr execution, and that if was sufficient if the vendor was 
r'eady and willing to execute it ; and see Marsden v. Moore, 4 H. <& 
IS. 5tX); 2S L. JT Ex. 288]. 

Like counts on agreements to sell leases: Souter v. Brake, 5 
B. k Ad. 992; Hail v. Betty, 4 M. k G. 41(); Jfllson v. Wilson, 
14 C. B. 616. 

Count for refusing to accept a lease under an agreement : 


(a) In an action by the vendor against the purchaser for not completing 
the purchase, where the estate remains the property of the vendor, he 
is not entitled to claim the purchase- money, but tlie measure of damages 
is the loss sustaint'd by him from the breach of contract, as the costs 
incurred, the loss of interest on the purchase-money, and the diminution in ' 
value of the land. {Laird v. Pirn, 7 M. & W. 474.) 
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Hfedina y, Norman^ 9 IVf. & W. 820 ; Forsfer v. Fowland, 7 H. <fe N. 
103 ; 30 L. J. Ex. 396 ; Botid v. RosUng, 1 B. & S. 371 j 30 L, J. Q. 
B. 227. 

Count for not preparing a proper eo7jveganc€ or paging the pur* 
chase^moneg : Thames Haven Dock Co. y. Bi'gmet\ 5 Ex. 696* 


Tendon* against Put'chaser on a Sale hg Auction for not complethtg 

the Purchase {a). 

That the plaintiff, on the day of , a.t>. , caused to be 

put up for sale by public auction a inossunge and land upon and 
subject to the following, amontrat other, conditions of sale {^stafe the 
conditions material to the cause of action as folio u's\ that the high- 
est bidder should be the purchaser, and that the purchaser should 

])ay the vendor a deposit of i; per centum in part of the pur- 

chase-mone}' immediately after the sale, and the remainder of the 

purchase-money on the day of , A.r>. , on which day 

the purchase should l)c comj)leted, and that the vendor should, on 

or l)ofore the da}* of , a.d. , deduce and make a good 

title to the said premises, commencing with [c/c. according to the 
facti, and that on payment (ff the remainder of the said purchase- 
money as aforesaid, ihe vendor should execute a conveyauce of the 
said premises to the purchaser at the purchaser’s expense, and that 
if the purchaser should fail to coin])ly with the said conditions his 
said deposit should thereupon be forfeited, and the vendor should 
be at liberty to resell tiie said prenuses by public auction or private 
contract as lie should tliink fit, and the deficiency, if any, in price 
and all expenses attending such resale should be paid by tlie pur- 
chaser to the vendor ; and u]>on such putting up to sale of the said 
premises as aforesaid the defendant wa< th(‘ highest bidder for the 
same, and purchased the said premises from the plaintifl", and the 
plaintiff sold tlie same to the defendant for £* upon and subject 

{n) Bt the “Sale of Land by Auction Act, 1807,” 30 A 31 Viet. c. 

8, 4, it is enacted “that from and after the jiassinp of this Act, wlumover a 
sale by auction of land would be invalid at law hy i*eason of tin* einploy- 
meiit of a puffer, tlie f^aine mIiuII ]>t* deemed invalid in equit} as well as at 
law.” 

By 8. 5, “that ibe jiarticulars or comlilion.^ of salt* by auction of any 
land shall state whether >ucii land will he sohl wilhont reserve, t>r »u!)ject 
to a reserved price, or wlietlier a right to bicl is reserved ; if it i» stated 
that such land will be sold without reserve, or to that etfei't, then it shall 
not be lawful for tlie sellt'r to employ an} per-on tf> bi<l «t sueh sale, or for 
the auctioiTeer to take knowingly any hidding from any »ue)i perstm.” 

By 8. 6, “ wliere any sale by auction <»rif»nd is declared eitlier in tlie par- 
tic’ulars or conditions of sucli sale to be **nbjert to a right for the seller to 
bid, it sbull he lawful fur the seller or any one person on }n» behalf to bid 
at dueh auction in such manner us he may think pn«pcr.” 

Before tlie above Act, if an estate was advertistsi or declared to be sold 
without m?erre, and a piifFer wa.s, without noti<*e, einjiloyed at the sale, the 
sale was held voidable at law by the purchaser on the ground of fraud. 
{Thorneit v. Haines^ 15 M. & W. SO?,; But in equity, it is said, a single 
bidder might he emplo}e(l wiihout notice in onler to {>rot<HJt the interest of 
the vendor. {Bramteg v. A/t^ 3 Ves. 620; Smith v. Clarke^ 12 Ves. 477 ; 
Mortimer v. Belt^ L. li. 1 Ch. Ap. 10; 35 L, J. C. 25 ; and see Sugden on 
A'endors and Purchasers, 14th ed. p. 0.) The statute has laid down a uni- 
form rule both at law' and in equity. 
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to the said conditions of sale ; and the defendant then paid the plain- 
tiff such deposit as aforesaid, and all conditions were fulfilled, and 
all things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breaches hereinafter men- 
tioned ; yet the defendant did not on the said day of , a.d. 

, pay the plaintiff the remainder of the said purchase-money, nor 

complete the said purchase on his part ; whereby the plaintiff has 
been deprived of the advantages which would Ijave accrued to him 
from the payment of the said remainder of the said purchase-money 
and from the completion of the said purchase, and has lost the ex- 
penses incurred by him in preparing to complete the said purchase 
on his part and in endeavouring to procure the completion of the 
said purchase by the defendant ; and afterwards, according to the 
said conditions of sale, the plaintiff resold the said premises by public 
auction for a less sum than the price aforesaid, and there was a defi- 
ciency in price on such resale of £ , and the expenses attending 

such resale amounted to £ , of all which the ^defendant had 

notice, but did not pay the last-mentioned sums or either of them 
to the plaintiff. 

lAJce counts : Ferrif v. Williams^ 8 Taunt. 62 ; Laythoarp v. 
Bryant^ 1 Bing. N. C. 421 ; Dobson v. Fspie, 2 II. & N. 79 ; 2G 
L. J. Ex. 24(). 

A like county charging a breach in md paying the deposit, tchich 
had become forfeited : Ockenden Henly, E. B. & E. 485 ; 27 L. J. 

Q, B. 361. 


Vendor against Purchaser on an Agreement to assign a Public 
House, with Goodwill, Fixtures, and Stock in Trade, for not com- 
pleting. 

That the plaintiff was possessed of a messuage and premises for the 
residue of a term of years, and carried on the business of a seller of 
beer upon the said premises, and was also possessed of certain house- 
bold goods, fixtures, and fittings, and of beer and other licenses, and 
of stock in trade and efiects concerning his said business then being 
on the said premises ; and thereupon, by an agreement bearing date 

the day of , a.d. , it was agreed by and between the 

plaintiff and the defendant as follows, that is to say out the agree- 
vient for the assignment of the lease, fixtures, stock in trade.^ good- 
will, etc,, and other material parts according to the fact']', and all 
conditions were fulfilled, ami all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said agreement 
performed by the defendant on his part ; yet the defendant [^staie 
the breaches according to the fact] ; whereby the plaintifl has lost 
the advantages w hich would have accrued to him from the comple- 
tion of the said agreement, and the expense which he has incurred 
in preparing papers and writings and paying brokers’ and valuers’ 
charges and otherw ise in preparing to perform the said agreement 
on his part. 

Like counts: Maylam v. Norris, 1 C. B. 244; 2 D. <& L. 829; 
Wilson V. Wilson, 14 C. B. 616. 
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Vendor against the jPurchaser of the J^enejit of a Contract for the 

Purchase of a House. 

That the plaintiif had bargained and agreed with G. H. for the 
purchase by the plaintiff from the said G. H. of a freehold house, 
to be conveyed by the said G. II. to the plaintiff at the price of 

£ ; and thereupon, in consideration that the plaintin would 

sell and give up to tlie defendant the said bargain and agreement 
and the benefit thereof, and would permit the defendant instead of 
the plaintiff to become the purchaser of the said house from the 

said G. H., the defendant })romised the plaintiff to pay him £ 

for the giving up of the said bargain and agreement and of the 
benefit thereof to the defendant, on the said house being conveyed 
to him instead of the plaintiff on the terms of the said bargain ; 
and all conditions were fulfilled, and all things happened, and all 
times elapsed neoe^^wey to entitle the plaintiff to be paid the said 

£ by the defendant ; yet the defendant has not paid the same. 

[j(w indebitatus colt 7it would be sajpeient^ but inconvenient in form.j 

A lik'e count : Price v. Svanutn, 4 B. & C. 525. 

Vendor against Purchaser on the Sale of an Agreement for a 

Lease. 

That the plaintiff was possessed of a house as tenant thereof to 
G. H., and had entered into an agreement with the said G. H.. 
whereby the said G. II. agreed with the plaintifi* to grant to him 
or hLs assigns a lease of the said house for a certain term of ycar.s ; 
and thereu[»on, in consideration that tlie plaintili‘ promised the de- 
fendant to sell to the defendant his said agreement and the benefit 
thereof for the price of £ . the defendant promised the plain- 

tiff to purchase from him the said agreement and the benefit thereof, 

and to pav the plaintifi* the said ])rice of £ for the same ; and 

all conditions were fulfilled, and all things happened, and all times 

elapsed necessary to entitle the plaintiff to be paid the said £ 

by the defendant ; yet the defendant has not paid the plaintiff the 
same. 

A like count : Kintrea v. Perston, 1 II. S. ]S^. 357 ; 25 L. J. Ex. 
287. 

Count on an agreement to jiay a sum of money in consideration of 
the plaintiff having surrendered his leaser and induced the landlord 
to take the defendant as tenant : Cocking v. IVard^ 1 C. B. 858. 


Purchaser against Veiulor on a Sale by private Contract for not 

Completing [a). 

That by an agreement, bearing date the day of , a.d. 

(a) Wliere the contract is rescinded tlie purchaser may recover the de- 
posit on a count for money received (see nnte^ p. 48 ; Simmons v. liesel- 
tine^ 5 C. B. N. S. 554; 28 L. J. C. P. 129 ; ami see Blackburn v. Smithy 
2 Ex. 783) ; he cannot recover interest under that count. {8ee infra.) 
If the purchaser makes default, and the tenns of tlie contract tlie deposit 
is forfeited, he cannot recover it. {Beavan v. M Donnelly 9 Ex. 309 j and 
see Palmer v. TemplCy 9 A. & E, 608 ; Casson v. Roberts, 31 Beav. 613 ; 
32 L. J. C. 105; Degree v. Bedborough, 4 Giff. 479; 33 L. J. C. 134.) 
The purchaser may maiataiu an action for the de^iosit against the auctioneer 
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it was agreed by and between the plaintiff and tbe defendant that 
the defendant siiould sell to the plaintiff, and the plaintiff should 
purchase from the defendant a messuage and land at the price of 

if he has received it as a stakeholder on behalf of both parties, or against 
the vendor if it has been paid to him {Harrington v. Hoggarty 1 B. & 
Ad. 577) j but not against a person to whom the money was paid merely 
as agent for the vendor. {Bamford v. Shuiileworthy 11 A. & H. 926.) 
Ho cannot recover interest from the auctioneer although the latter has 
invested the money at intci*e8t. {Harrington v. lloggariy sujgra.) 

In an action by the purchaser against the vendor for not completing the 
purchase, the purchaser can claim as damages the costs of preparing and 
entering into the agreement, and the costs of investigating the title, and of 
endeavouring to procure a good title (Hodges v. Harl of Liichjield, 1 Bing. 

K, C. 492 ; IJanslip v. JPadwicky 5 Ex. 615) ; and it is sufficient if these 
costs have been incurred, thougli not jiaid before action {Bickardsonr, 
Chdsen, 10 Q. B. 756), if properly laid in the declaration {lb. : and see 
Briichet v. Boeveg, 1 C. & M. 775 ; and see antey p. 14.) He may also in a 
special count claim interest on the deposit money ( Be Beimales v. Woody 
3 Camp. 258 ; Farquhar v. Farlet/y 7 Taunt. 592 ; Hodges v. Marl of Litch- 
fieldy snpra) ; but not in an indebitatus count for money received in respect 
of the deposit. {Maherleg v. Fohins, 5 Taunt. 625 ; Brad.skaw v. Bennett, 
5 C. & P. 48.) He cannot claim the costs of raising the purchase- money 
in i*eadiness for payment, nor the interest on it while lying idle. {Hanslip 
V. PadtoiclCy supra ; but as to the intei*cst see Sherrg v. Ole, 3 Bowl. 349.) 
He cannot claim the costs of a chancery suit brought by him against the 
defendant for specific performance, and dismissed for defect of the defen- 
dant’s title {Malden v. Fgson, 11 Q. B. 292} ; nor the extra costs of a chan- 
cery suit brought against him by the defendant, and dismissed with costs. 
{Hodges v. Earl of Litchfield, su}tra^ Expenses incuri*ed before entering 
into the contract cannot be claimed. (Ih.) 

The purchaser cannot claim damages for the loss of his bargain, or for 
loss of profit on a resale, wliere tlie vendor fails to complete by reason of a 
defect in his title, provided tiie vendor acted bona Jide, and had reasonable 
ground for supposing tlmt lie had a good title. {Flureau v. Thornhill, 
2 Bl. 1078 ; Walker v. Moore, 10 B. & 0. 416 ; Pounsett v. Fuller, 17 C. B. 
660 ; 25 L. J. C. P. M5 ; Files v. Wild, 1 B. & S. 587 ; 30 L. J. Q. B. 
825 ; 32 Ib. 375.) But where the vendor contracts to sell an estate, know- 
ing at the time that he has no title, he is liable to make good the loss of 
the bargain. {Hopkins v. Grazehrook, 6 B. & C. 31 ; Robinson v. Hannan, 
1 Ex. 850.) So also if he fails to complete from any other cause than 
defect of title. (See, per Campbell, C. J., Simons v. Patchett, 7 E. & B. 
668, 572.) Where there has been an actual conveyance of the estate, and 
the grantor sues the gmnteo upon the covenants for title, the measure of 
damages is then the whole value of the estate; thus, in an action for a 
breacli of the covenant for quiet enjoyment in a lease the value of the term 
is recoverable. {Williams v. Burrell, 1 C. B. 402 ; and see v. JPicrze, 

L. R. 1 C. P. 411 ; 3 1 L. J. C. P. 201 ; 35 Ih. 141.) 

In Bogman v. Quick, 7 Bing. 379, it was held that the capacity of the 
vendor to make a good title dejiended upon whether he had a legal title to 
convey, and not upon whether a court of equity would comt^el the purchaser 
to take the title. But in Jeakes v. W’hite, 6 Ex. 873, in which Bogman v. 
Gutch was not cited, it w’ua held (Martin, B., dissentiente), that a good 
title meant such a title as a court of equity would adopt as sufficient ground 
for compelling specific performance ; and in that case a title which depended 
on a doubtful fact respecting lieirship was held bad. In Simmons v. HeseU 
tine, 6 C. B. N. S. 554 ; 28 L. J. C. P. 129, a title depending on a 
doubtful question of fact was held bad, and the plaintiff recovered his de- 
posit and expenses. (And see Siecens y, AmUn, 30 L. J. Q. B. 212.) 
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£ , upon the terms and conditions following, that is to say [state 

the conditions material to the cause of action^ as follows tliat the 

plaintiff should pay the defendant a deposit of £ , in part of the 

said purchase-money on the signing of the said agreement, and the 

remainder on the day of a.d. , on wliich day the said 

purchase should be completed, and that the defendant should deduce 
and make a good title to the said premises on or before the — 

day of , A.D. , and on payment of the said remainder of 

the said purchase-money as aforesaid should execute to the plaintiff 
a proper conveyance of the said premises, to be prepared at the 
plaintiff’s expense ; and all conditions were fulfilleu, and all things 
nappened, and all times elapsed necessary to entitle the plaintiff to 
have the said agreement performed by the defendant on his part ; 
yet the defendant did not execute to tlie plaintiff such conveyance 
as aforesaid, nor complete the said purchase as aforesaid on his part ; 
whereby the plaintiff has lost the use of the money paid by him as 
such deposit as aforesaid, and of other moneys provided by him for 
the completion of the said purchase, and has .lost the expenses in- 
curred by him in investigating the title of the defendant, and in pre- 
paring to perform the agreement on his part, and has incurred ex- 
pense in endeavouring to procure the performance thereof by the 
defendant. 

Like counts: JTnqhes r. Parker, 8 M. W. 24t ; Pippingkall 
V. Llo^d, 5 B. & Ad. 742. 

like count, tchere the defendant, before the time for the complex 
Hon of the contract, had conveyed to another person: Lovelock y, 
Pranklyn, 8 Q. B. 1171. 


Purchaser against Vendor on a Sale by Private Contract for 
not didivering an Abstract of Title. 

That by an agreement, bearing date the day of , A.D. 

, it was agreed by and between the plaintifl and the defendant, 

that the defendant should sell to the plaintiff, and the plaintiff 

sJiould purchas(‘ from the def(*ndant the manor of at the price 

of £ , and that the defendant should within weeks from the 

date of the said agreement deliver to the idaintiff or his solicitor a 
proper and sufficient abstract of the defendant s title to the said 

manor, and that he should on the day of , a.d. , on 

receiving the said purchase-money, execute a pro])er conveyance of 
the said manor to the plaintiff ; and all conditions were fulfilled, 
and all things happened, and all times elapsed necessary to entitle 
the plaintiff to have such abstract as aforesaid delivered to him or to 

hi.s solicitor; yet the defendant did not witliin weeks from the 

date of the said agreement deliver to the plaintiff or his solicitor a 
proper and sufficient or any ab.stract of the defendant’s title to the 
saia manor. 

Like counts: Hodges v. Pari of Tdtchficld, 1 Bing. N. C. 402; 
Metcalfe v. Poirier, 0 M. W. 830 ; Montagu v, Kater, 8 Ex. 507 ; 
Orme v. Broughton, 10 Bing. 533. 

Purchaser against Vendor on a Sale by Auction for not making 

a good Title. 

That tlie defendant, on the day of , a.d. , caused to 

be put up for sale by public auction a messuage and land, upon and 
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subject to tlie following amongst other conditions of sale {state the 
conditions material to the cause of action, as follows ;] that the 
highest bidder should be the purchaser, and that the purchaser 

should pay the vendor a deposit of £ per cent, in part of the 

purchase-money immediately after the sale, and the remainder of 

the purchase-money on the day of , a.d. , on which 

day the said purchase should be completed, and that the vendor 
should deduce and make a good title to the said premises, com- 
mencing with {etc,, according to the facf\, on or before the day 

of , A.n. , and that on payment of the remainder of the said 

purchase-money as aforesaid tiie vendor should execute a convey- 
ance of the said premises to the purchaser at the purchaser’s ex- 
pense ; and upon such putting up of the said premises to sale as 
aforesaid the plaintiff' was the highest bidder for the same, and 
purchased the said premises from the defendant, and the defendant 

sold the same to the plaintiff for £ , upon and subject to the 

said conditions of sale; and ail conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to have such good title to the said premises as aforesaid de- 
duced and made by the defendant ; yet the defendant did not on or 

before the said day of , a.d. , deduce or make such 

good title to the said premises as aforesaid ; whereby the plaintiff 
Jias lost the expenses incurred by him in investigating the title of the 
defendant to the said premises, and in endeavouring to procure the 
performance of the said agreement by the defendant, and has lost 
the use of the money paid by him as such deposit as aforesaid, and 
of other moneys provided and kept by him for the completion of 
the said purchase. 

Like counts : Sansom v. JRhodes, C Bing. N. C. 261 ; Ballard v. 
IVav, 1 M. & W. 520; Simmom v. Heseltine, 5 C. B. N. S. 554; 
28 L. J. C. P, 129. 

Counts for not delivering an ah.Kfract (f title according to the con- 
difions of sale : IVilde v. Fort, 4 Taunt. 334 ; Dobell v. Hutchinson, 
3 A. & E. 355; Smith v. Tanner, 1 M. & G. 802; Sharland v. 
Leifchild, 4 C. B. 529, 

Purchaser against M'cndor for compensation for an error in the par- 
ticulars of sale as settled hp arbitration according to the conditions 
of sale : Boss v. Jlelsham, 36 L. J. Ex. 20. 


Count on an Agreement to grant a Lease for not Letting (a). 

That by an agreement bearing date the day of , a.d. 

, it was agreed by and between the plaintifl' and the defendant 

that the defendant should let to the plaintiff and the plaintiff should 


(a) Upon a contract to grant a lease ^hore is an implied undertaking by 
the lessor that he has title to grant such lease. (Stranh-s r. St. John, L. 
B. 2 C. P. 376 ; 36 L. J. C. P. 118 ; and see JH&per v. Coombes, 6 B. A C. 
534.) In every contract for the sale of a lease, unless there be a stipu- 
lation to the contra!^', tliere is an implied undertaking to make out the 
lessor’s title to demise, as well as that of the vendor to the lease itself, 
which implied undertaking is available at law as well as in equity. (Souter 
V. Brake, 6 B. & Ad. 992 ; Ball v. Betty, 4 M. & G. 410 ; White v. Fol- 
jambe, 11 Ves. 337; Ogilcie v. Foljambe, 3 Mer. 63; and see Tweeds, 
Mills, L. B. 1 C. P. 39.) But in a contract for the sale of an agreement foi 
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take from the defendant a farm called for the term of 

years, commencing on the day of , a.d, , at the rent 

and upon the terms and conditions in the said agreement mentioned 
and referred to, and that the plaintiff should have and take posses- 
sion of the said farm on and from the day of , a.d. ; 

and all conditions were fulfilled, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to have the said farm 
let to him for the said terra as aforesaid ; yet the defendant did not 
nor would let the said farm to the plainti^' for the said term as afore- 
said ; [whereby the plaintiff, after having had and taken possession 
of the said farm according to the said agreement, was ejected there- 
from, and lost the expenses which he had incurred in taking pos- 
session of the said farm, and in stocking and tilling the same, and 
the profits and advantages which he would have derived therefrom 
if the said farm had been let to him for the said term as aforesaid.] 
A like count : StranksY. St.John^ 3G L. J. C. P. 118 ; L. II. 2 C. 
P. 370. 


Count upon an agreement to aasign a lease, for not furnishing a 
proper title : Penniall v. llarhorne, 11 Q. 13. 30S. 

Por breach of an agreeinent to grant a lease, stating special 
damage in having jitted up the jiremises as a heershop, and the loss 
of a hatgain to sell the lease : Hagward v. J^arke, 16 C. 13. 205. 

On a contract hg a vicar to let the glebe lands, for a breach by re- 
signing the vicarage: Price v. IFilliams^ 1 M. Si W. 6. 


w 

Pg the purchaser against the vendor on a covenant of the latter in 
the deed of con vega nee that notwithstanding his own acts he had a 
right to convey : Thaekerag v. JCood, (5 B. Si 8. 700; 33 L. J. Q. B. 
275 ; 34 Jb. 220. [ irhcre see the limits tf such covenant. 

Bg the devisee of the grantee on the covenant in a ileed of convey- 
ance that the vendor was seised in f-e, and had a right to convey : 
Kingdon v. NottJe, 4 M. & S. 53. 

Bg the heir of the grantee on the covenant for further assurance : 
Jones V. King, 4 M. & S. 18S. 

Bg the assignee against the assignor (f a term on a corcnaiif that 
the term was subsisting : Stannard v. Forbes, 0 A. Si E. 572. 


SCHOOLMASTEB. 


Indebitatus Count bg a Schoolmaster for Tuition^ Board, etc. 

Money payable by tlie defendant to the nlaimifl’ for work done 
by the plaintifl’, as a sehoolraaster, in ana about the instructing 
of G. H. for the defendant at his rc(|uc.st, and for meat, drink, 
washing, lodging, books, and other necessaries and goods provided 
by the plaintiff for the said G. H. at the request of the defendant. 


a lease, in the absence «f express stipulation, there is no such implied under- 
taking that the proposed lt»s8or has a good title to grant the lease, and the 
purchaser is entitled only to the rights under the agreement. {Kintrea v. 
Perston, 1 H. & N. 357 ; 25 L. J. Ex. 287.) 


Seaman. 
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By a Schoolmaster for removing a Pupil without a duarter^s 

Notice (a). 

That in consideration that the plaintiff, as and being a school- 
master, would receive G. H. into the school of the plaintiff and 
provide him with education, board, and locking whilst he should 

be at such school, for reward to the plaintiff at the rate of £ 

per annum, payable quarterly, the defendant promised the plaintiff 
to continue the said G. H. at the said school, to be educated, 
boarded, and lodged by the plaintiff as aforesaid, until the expira- 
tion of a quarter of a year's notice to be given to the plaintiff by 
the defendant of his intention to take the said G. H. away from 
the said school [or to pay the plaintiff a proportionate part of the 
said sum for a q^uarter of a year] ; and the plaintiff received the 
said G. II. into me said school, and provided him with education, 
board, and lodging whilst he was at the said school, on the terms 
aforesaid, and the plaintiff has always been ready and willing to 
continue to do so, whereof the defendant had notice ; yet the de- 
fendant did not continue the said G. H. at the said school until 
the expiration of a quarter of a year’s notice as aforesaid, [nor pa}’^ 
the plaintiff a proportionate part of the said sum for a quarter of a 
year,] and wrongfully took away the said G. II. from the said school 
without giving the plaintiff any such notice [or making such pay- 
ment] as aforesaid ; whereby the plaintiff has lost the profits which 
he would have derived from the performance of the said promise by 
the defendant. 

A like count : Collins v. Price, 5 Bing. 132. 


Seaman. 

Indi hitatus Coun hy a Smman for IVage.^ {h). 

Money paj^able by the defendant to the plaintiff for the work and 


(rtf) Upon a contract similar to that stated in tliis count, it was held that 
the payments accrued due quarterly, and therefore, the defendant having 
become bantru])! pending u quarter, his bankruptcy was no defence to the 
W'liole or any part of the claim of tlie plaintiff in respect of the quarter. 
{Hopkins T* Thomas, 7 C. B. N. S. 711 ; 29 L. J. C. P. 187.) 

(A) 13y “ fho Merchant Ship})ing Act, 1854,” 17 & 18 Viet. c. 104, s. 188, 
it is enact etl, “that any seaman or apprentice, or any person duly authoi*ized 
on his behalf, may sue in a summary manner, before any two justices 
of the peace acting in or near to the place at w'hich the service has 
terminated, or at nhich the seaman or apprentice has been discharged, or at 
whiidi any person upon whom the claim is made is or resides, or in Scotland 
either before any such justices or before the sherilf of the county within 
which any such* place is situated, for any amount of wages due to such 
seaman or apprentice, not exceeding £60 over and above the costs of any 
proceeding for the recovery thereof, so soon as the same becomes payable ; 
and every order made by* such justices or sheriff in the matter shall be 
final.” 

By B. 189, “ no suit or piK)ceeding for the recovery of wages under the sum 
of £50, shall be instituted by or on behalf of any seaman or apprentice in 
any Court of Admiralty or Tice- Admiralty, or in the Court of Session in 
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eerrices of the plaintiff, by him done and rendered, as a hired aea- 

man and mariner on board the ship , for the defendant at his 

request, and for wages due from the defendant to the plaintiff in 
respect thereof. 

Like counts : Frazer v, Hatton^ 2 C. B. N. S. 612; JJAelvilleY, 
Be Wolf, 4 E. & B. 844; Robins v. Power, 4 C. B. N. S. 778 ; 27 
L. J. C. P. 257 ; Edward v. Trevellick, 4 E. & B. 69 ; 24 L. J. Q. 
B. 9. 


Count on a seaman^s advance-note : ]!if*JCune V. Johnson, 5 C. B. 
V. S. 218; 28 L. J. C. P. 133. 


Shares ( a ). 


Indebitatus Count for the Price of Shares sold. 

Money payable by the defeiKlant to the plaintiff' for shares, 

Scotland, or in any 8U]H*rior Court of Kecoril in her Majesty’s dominions, 
unless tlie owner of tlie sliip is adjudged bankrupt or declared insolvent, or 
unless the ship is under arrct't or i^ sold by the authority (jf an\ such Court 
as aforesaid, or unless any justices acting under the authority of this Act 
refer the case to htTadjudged by such Court, or unless neithiT the owner nor 
master is or resides within twenty miles of the place wdicrc the seaman or 
apprentice is cli!>c*harged or put asliore.” 

Where the declaration eontained a count for wages, as a seaman, under 
£50, and a count for an assault, the Court allowed a plea to be pleaded to 
the fonner count that the action was brought for the recovery of w'ages 
under £50 within the above se^dion. {Rossi v. Grant, 5 C. B. N. S. 699.) 

By the “Admiralty Court Act, 1861,” 21- Viet. e. 10, s. 10, it is enacted 
that “the Higli Court of Admiralty sliall have jurisdiction over any claim 
by a seaman of any ship for wages earned by him on board tlu^ ship, whe- 
tiier tliq same be due under a special contract or otherw ise, and also over 
any claim by the master of any sliip for wages earned by him on board flie 
ship, and for di-bursements made by him on account of the ship ; provided 
alwajks, that if in any such cause tlie plaintitf do not recover fifty }>ounds 
he sliall not be entitled to any costs, charges, or expenses incurred by him 
therein, unless the judge shall certify tliat the cause was a fit one to be tried 
in the said Court.'’ 

A seaman cannot sue the master of the vessel for his share of salvage, al- 
though the total amount of salvage has been paid to the master ana is in 
his hands. {Atkinson v. Woodall, 1 II. & C. 170; 31 L. J. M. 174.) 

(a) By the 30 A 31 Viet. c. 27, s. 1, it is enacted “ that all eontraota, 
agreements, and tokens of sale and purehabc which sliall, from and after the 
1st day of July, 1867, be made or entered into for the sale or transfer, 
or purporting to be for the sale or transfer of any share or shares, or of 
any stock or other interest, in any joint stock banking company in the 
United Kingdom of Great Britain and Ireland constituted under or regu- 
lated by the jirovisions of any Act of Parliament, Royal Charter, or Letters 
Patent, issuing shares or stock transferable by any deed or w'ritten instru- 
ment, shall be null iitid void to all intents and purposes whatsoever, unless 
such eontnuA, agreement, or oilier token shall set forth and designate in 
writing such shares, stock, or interest by the respective numbers by which 
the same are distinguished at the making of such contract, agreement, or 
token on the register or books of such banking company as aforesaid, or 
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in an undertaking called the Company, sold and transferred 

by the plaintiiGT to the defendant. 

By Vendor of Shares against Purchaser for not accepting (a). 

That in consideration that the plaintiff would sell to the defendant 

shares in the Company at the price of £ per share, 

and would do all things necessary on the plaintiff’s part to transfer 

the said shares to the defendant on the day of then next, 

the defendant promised the plaintiff that he would at the time afore- 
said accept the trajisfer of the said shares, and do all things neces- 
sary on his part in that behalf, and pay the said price for the same 
upon the transfer thereof ; and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 

E laintiff to have the said promise of the defendant performed by 
im ; yet the defendant did not accept the transfer of the said 
shares, nor do all things necessary on his part in that behalf, nor 
pa}^ the said pric.e for the same, [and by reason thereof the plaintiff, 
as the legal owner of the said shares, became liable to pay, and 
paid calls made upon the said shares, subsequently to the said 
breach by the defendant of his said promise (such calls must he 
claimed specially^ and are nat recoverahlc under the common count 
for money paid. Sayles v. Blane^ 14 Q. B. 205)]. 

Like counts : Hare v. IVaring^ 3 M. & W. 302 ; Jlibblewhite v. 
J\P Marine, 6 M. & W. 200; Stewart v. Cauty, S M. Si W. 160; 
Pield v. Lelean^ 6 H, <& N. 617 ; 30 L. J. Ex. 168. 

Count by a vendor of shares against the purchaser on an implied 
indemnity against calls paid by the plaintiff in consequence of the 
defendant not having transferred the shares into his name in the 
hooks of the company : Walker v. Bartlett, 17 C. B. 446 ; 18 C. B. 
845 ; 25 L. J. C. P. 15(), 263 ; see Indemnity f ante, p. 179. 

Count on a covenant to indemnify against calls on shares a^ssigned 
as security : Betteley v. Stainsby, 12 C. B. N. S. 477 ; 31 L. J. C. P. 
337. 

By Purchaser of Shares against Vendor for not transferring {b). 

That in consideration that the plaintiff would buy from the de- 
fendant shares in the Mine at the price of £ per 

wliore there is no such register of shares or stock by disting\ushing numbers, 
then, unless such contract, agret'ment, or other token shall set forth the 
person or persons in wliose name or names such shares, stock, or interest 
shall at the time of making such contract stand as the registered proprietor 
tlioreof in the books of sucl\ banking company.” 

(a) In an action for not accepting shares under a contract of sale, the 
measure of damages is ilie difference between the contract price and the 
])rice at the time appointed for acee])tanco, or upon a ro-sale if re-sold by 
the vendor within a reasonable time after the brc'ach. (Stewart v. Oaufy, 8 
M. & W. 160; Pott V. Flather, 11 Jur. 735 ; 16 L. J. Q, B. 366.) 

(ft) The measure of damages for the breach of a contract of sale of shares 
in not delivering or transferring the shares sold is the difference between 
the contract price and the market price when the contract was broken, 
allowing the purchaser a reasonable time for the purchase of like shares. 
{Shaw V. Holland, 15 M. & W. 136; Tempest v. Kilner, 3 C. B. 253; 
and see Cockerell v. Van 2)iemen*s Land Co., 18 0. B. 454.) 
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share, to be paid by the plaintiff to the defendant, and would 
accept a transfer of tiie said shares from the defendant, the defen- 
dant promised the plaintiff that he would sell the said shares to the 
plaintiff, and within a reasonable time in that behalf transfer and do 
all things necessary on his part to transfer the said shares to the 
plaintiff ; and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said promise of the defendant performed by him ; yet the defendant 
did not transfer, nor do all things necessary on his part to transfer 
the said shares to the plaintiff ; whereb}^ the plaintiff lost the profits 
which he would have derived from having the said shares trans- 
ferred to him, and incurred expense in purchasing other shares in 
the said mine in lieu thereof. 

Lil'e counts : J^owell v. Jes.^op}K 18 C. B. 330 ; Tempest v. Kihier, 
2 C. B. 3tX) ; Stephens v. De Medina^ 4 Q. B. 422 ; Watson v. Sprat* 
ley, 10 Ex. 222 ; Stray v. Russell, 1 E. Si E. 888, 916 ; 28 L. J. Q. 
B. 279; 29 JA. 115. 


Ry the owner of foreign mining shares delivered to the defendant 
on loan, for not redelivering them : Otcen v. Roiith, 14 C. B. 327. (a) 
A like count on a loan of railway shares: Deacon v. Gridley, 15 
C. B. 295. 


Actions for calls on shares: see ** Company f ante, p. 141. 


Mandami{s against a company to register shares: see Maud a* 
tnusf post, Chap. III. 


Sheriff. 


Indebitatus Count by a Sheriff* for Rees, etc. 

Money payable by the defendant to the plaintiff for work done 

by the plaintitf as sheriff of the county of , and by his bailiffs, 

officers, and servants for tlie defendant at his request, and for 
[poundage and] fees payable by the defendant to the plaintiff in 
respect thereof. 

like counts: Mavhery v. Mansfield, % Q. B. 754; Walhank v. 
Quarterman, 3 C. B. 94; JS'etvfon v. Chamber,s', 1 D. Si L. 869; 
Miles V. Harris, 12 C. B. N. 8. 550 ; 31 L. d. C. B. 361. 

Indebitatus count for sheriff* s poundage on a writ (f cleg it : Car* 
ter V. Hughes, 2 II. Sl 714; 27 L. J. Ex. 225. 


{a) On a contract to replace on a given day stock or shares which have 
been lent hy tfie plaintiff to the defendant, the measure of damages is the 
price at the time aj>|K)inted by the contract for replacing the stock or shares, 
or the price at the cfey of the trial, at the option of flu* plaintiff. {Shepherd 
T. Johnson, 2 East, 211 ; M Arthur v. Lord Seaforth, 2 Taunt. 257 ; Ow’ca 
T. Mouth, It C. B. 327. and see Gatnsford v. Carroll^ 2 B. & C. 625; 
Shaio V. Holland, 15 M. & W. 136, 145 ; Cockerell v. Van Diemen's Land 
Co,, 18 C. B. 454.) 



259 


Shipping; Stallage; Stock; Surety. 

Indebitatus count against a sheriff for the money levied under a 
writ: see '' Monty Received f ante, p. 44, n. (a). 

Counts against sheriffs for penalties under 32 Geo. II. c. 28, ss. 
1-12, carrying the plaintiff to prison within twenty four hours 
after ai^rest : Silk v. Hiimphery, 4 A. & E. 959 ; Dewhirst v. Pear- 
son, 1 Powl. 664 ; Gordon v. Laurie, 9 Q. B. 60 ; Summers v. Mose- 
ley, 2 C. & M. 477. 

Par extortion in taking an excessive fee : Martin v. Bell, 6 M. & 
S. 220; Plevin v. Prince, 10 A. & E. 494. 

Against the sheriff for penalties under 23 H. VI. c. 9, for not ac- 
cepting bail : Brans v. Moseley, 2 C. & M. 490. 

Against sheriffs for penalties under 29 EUz. c. 4, for taking ex- 
cessive fees for the execution of a writ of Ji.fa.: Ashby v. Harris, 
2 M. & W. 673 ; Usher v. Walters, 4 Q. B. 553; Pilkington v. 
Cooke, 4 D. & L. 347 ; Holmes v. Sparkes, 12 C. B. 242. 

Against the sheriff for penalties for detaining a bankrupt after 
protection under the Bankrupt Law Consolidation Act, 1849, s. 113 : 
Lees V. Newton, 35 L. J. C. P. 285. 


Shipping. 

^>ee “ Carriers by Water,” ante, p. 129 ; “ Charterparty,” ante, 
p. 137 ; Seaman,” ante, p. 255. 


Stallage. See ** Tolls,” post, p. 261. 


Stock. 

Indebitatus Count for Stock sold and transferred. 

Money payable by the defendant to the plaintiff for £' 3 per 

cent. Consolidated Bank Annuities [o/* as the case may he^, sold and 
transferred by the plaintiil* to the defendant. 

Count on a bond conditioned to replace stock advanced : Blair v. 
Ormond, 20 L. J. Q. B. 444 ; and see Shares,” ante, p. 268. 

Count on a covenant to replace stock in a railway^ company on a 
certain day : Betteley v. Stainshy, 12 C. B. N, ^ 477 ; 31 L. J. 
C. P. 337. 


SrKETV. See “ Guarantee,” ante, p. 162. 
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Tolls, (a) 


Indebitatus Count for Tolls on passing through a Turnpihe, 

Money payable by the defendant to the plaintiff for tolls due from 
the defendant to the plaintiff, as and being the farmer and collector 
of the tolls payable at a turnpike-gate erected on a turnpike-road, 
for the passage of cattle and carriages of the defendant through the 
said gate. 

A 'like count : Maurice v. Marsden^ 19 L. J. C. P. 152; and see 
Westover v. Perkins, 2 E. & E. 57 ; 28 L. J. M. 229. 


Indebitatus Count for Tolls on passing over a Bridge. 

Money payable by the defendant to the plaintiff for tolls due from 
the defendant to the plaintiff for the ]>as8age of waggons and carts 
of the defendant over a bridge of the ]>laiiitiff. 

A like count : Steinson v. Heath. 8 Lev. 4()0. 

For tolls in respect of goods landed at a port : Bradley v. Hetv^ 
castle, 2 E. & B. 427; Jenkins v. Treloar. 1 M. Si W. 16 ; Bari 
Palmouth v. Penf'ose. 6 B. C. 385. 

Por tolls due under a sfi/fute in respect of coals carried on a river: 
Bihhlc Navigation Co, v. JIargreaves, 17 C. B. 3^5. 

Por tonnage on canals, see ante, p. 131. 

Por anchorage tolls: Gann v. Pree Pishers of Mhitsiablc, 13 C. 
B. N. JS. 853 ;‘ll H. L. C. 1U2; 35 L. J. C. P.‘29; Pree Pishers of 
Jf^hitstable v. Poreman, 36 L. J. C. P. 273. 


Count for rent on a demise of tolls by the trustees of a turnpike- 
road : Olroyd Y. Crampton, 4 Bing. K. C. 24. 

Count for breach of an agreement for a romjtosifion for tolls by 
charging tolls : Stott v. Clegg, 13 C. 13. !N. 5S. 619 ; 32 L. J. C. P. 


Count for Pates for the Use of a Pa 1 1 way. 

Money payable by the defendant to the plaintiffs for rates and 
tolls due from the defendant to the jdaintiffs for the tonnage of goods 
carried by them for the defendant at his retiuest uj)on a railv^ay of 
the plaintiffs. 


By one Pailway Company against another for the Hire and Use of 

a Pail way and Stock. 

Money payable by the defendants to the plaintiffs for the defen- 
dants' use by the plaintiffs’ permission of railways, roads, lands, 
stations, tnessuage.M, buildings, works, earriages, rolling-stock, and 
goods of the plaintiffs, and for the carnage of passengers, horses, 
cattle, sheep, carriages, and other goods and men^handise, carried 
by the plaintiffs for the defendants at their request on railways of 


(a) The <5uunty courts have no jurisdiction in any action in which the 
title to any toll, fair, market, or franeliise eliall be in question (9 & 10 
V ict. c. 05, 8. 58) ; except by agreement of the parties. (13 & 20 Viet. c. 108, 


&. 23 .) 



Trade, 
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the plaintiffs, and for tolls, tonnage, dues, and charges payable by 
the aefendants to the plaintiffs in respect of the premises. [This 
count would not be applicable if the contract between the companies 
was under seal.'\ 

A special count on a covenant by one railway company to pay tolls 
for the use of the railway of another company : South Yorkshire 
Co. V. Great Northeryi Tty. Co., 9 Ex. 55. 


Indebitatus Count for Tolls on Cattle sold in a Market, 

Money payable by the defendant to the plaintiff for tolls due 
from the defendant to the plaintiff, as and being the owner [or 
farmer] of a market and of the tolls and duties thereunto belong- 
ing, for cattle by the defendant brought into the said market and 
therein sold by him. 


Indebitatus count for tolls for vegetables, etc., sold in Covent Gar^ 
den Market : Duke of Bedford v. Emmett, 3 B. & Aid. 366. 

Eor tolls of tv heat, etc., payable in a market : Mayor of Beading 
y, Clarke, 4 B. Aid. 268. 


Indebitatus Count for Stallage, 

Money ])ayable by the defendant to the plaintiff for stallage due 
from the defendant to the plaintiff as and being the owner [or 
fanner] of a market and raarket-])lacc, and of the stallage and other 
profits and privileges thereto belonging, for and in respect of the 
defendant having erected in the said market and market-place stalls 
and .stands for the purpose of exposing to sale cattle and goods 
therein, and of the uofendant having exposed to sale therein cattle 
and goods in the said market and market-place. 

like counts : locktcood v. If 'bod, 6 Q. B, 31 ; Mayor of Neivport 
y, Saunders, 3 B. & Ad. 411 ; Mayor of Yarmouth v. Groom, 1 H. 
& C. 102 ; 32 L. J. Ex. 74. 


Tbade. 

Indebitatus Count for the Price of the Goodwill of a Trade. 
(C. L, P. Act, 1852, Sched, B. S.) (a) 

Money paj^able by the defendant to the plaintiff for the goodwill 


(a) As to wliftt coii^titutcs, th e goodwill of n trade see Churton v. 
Douglas, 28 L. J. C. 8li. "Tin the snlFoTa*' good will there is no implied 
contract not to carry on a similar trade ; but tire vendor will be restrained 
by injiinetioii from carrying on tlic same business in the name of the old 
firm. {Ib.) Where the vendor contracts not to carry on the same trade 
within certain hmits an injunction will lie to restrain a breach: the limits 
are to bo measured in a straight line {Duignan v. Walker, 1 Johns. 446 ; 
28 L. J. C. 867) ; unless the contract provides that they shall be measured 
by the usual ways of approach. (See Aikyns v. Kinnier, 4 Ex. 776.) The 
purchaser cannot claim liquidated damages agreed upon for the breach of 
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of a bnsinesa of the plaintiff sold and given up by the plaintiff to 
the defendant. 


Indehit at ti$ Count for the Price of JBooh-dehts assigned hy the 

Plaintiff to the Defendant, 

Money payable by the defendant to the plaintiff for the price of 
certain debts due from divers persons to tlie plaintiff, and by him 
barjjained, sold, and assigned to the defendant, with the permission 
and authority of the plaintiff to recover and receive the same in the 
plaintiff s name for the use and benefit of the defendant. 


Special Count for the Price of the Goodicill of a Trade, 

That the plaintiff was possessed of certain premises, where he 

carried on the business of a within a district extending over a 

reasonable distance from the said premises, and was also possessed 
of certain stock-in-trade and plant used in the said business; and 
thereupon in consideration that the plaintiff wcmld yield up the 
possession of the said premises to the defendant, and would assign 
over and deliver to the defendant the said stock-in-trude and plant, 
and would retire from the said business, and pennit the defendant to 
carry on the said business within the said district in the plaintiff’s 
stead, the defendant prorai'^ed the plaintiff to pay the plaintiff 

£ . and all conditions were fulfilled, and all things happened, 

and all times elapsed, necessar}’ to entitle the ])laintiff to ue paid 
the said £ ; yet the defendant has not paid the same. 

A like count : Smart v. Harding^ lo C. 13. 052. 


On a Promise upon the Sale of a Gooihrill not to carry on the 

Trade in the same Place. 

That the defendant carried on the Imsiness of a at , in 

the county of ; and in consideration that the plaintiff* would 

purchase from the defendant his house and premises at afore- 
said for £ , and his hou>ehold furniture and sloek-in-trude there 

at a valuation, and would pay the defendant .£ as a premium for 

the goodwill of the said business so carried on by him, the defendant 

E romised the plaintilf that he would not at any time thereafter, by 
iraself or any partner or agent or otherwise howsoever, either di- 
rectly or indirectly set up or carry on the business of a at 

aforesaid, or at any other place within the said county of ; and 

the plaintiff accordingly purchased from the defendant his said house 
and premises, household furniture and stock-in-trade, for the price 

and on the terms aforesaid, and pai<l the defendant the said £ 

as such premium for the said goodwill ; and all c*onditions were ful- 
filled, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have the said promise of the defendant per- 


such a contract, and also an injunction to restrain the breach. {Carnes v. 
lieshitt, 7 H. k N. 158, 778 ; 30 L. J. Ex. 348 ; 31 L. J. Ex. 273.1 As to 
contracts in restraint of trade, see Chitty on Contracts, 7th ed. 598 ; Leake 
on Contracts, p. 387. 
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formed by him ; yet the defendant afterwards set up and carried on 

the business of a at aforesaid [or at , a place within 

the said county of ]. 

A like count : Turner Y, Evans, 2 E. & B. 512. 

On an agreement hy the defendant, in consideration of being 
into the plaintiff's business as assistant, not to carry on the trade 
of a druggist, etc., within prescribed limits : Hitchcock v, Coker, 6 
A. & E. 438 ; Carnes v. Nesbitt, 7 H. & N. 778 ; 31 L. J. Ex. 273. 

O 71 a covenant co7itained in a deed of sale of the business of a 
carrier, not to exercise the trade between the same places • Archer Y, 
Marsh, 6 A. & E. 959. 

Oti a covenant in a deed of sale of the business of a surgeon, etc., 
imposing similar re.strictions: RaicUnson v. Clarke, 14 M. A W. 
187 ; Reynolds v. R^'idge, 6 E. & B. 528 ; 20 L. J. Q. 13. 12 ; Mercer 
V. Irving, E. B. & E. 5G3 ; 27 L. J. Q. B. 291 ; MallanY. May, 11 
M. & W. 0)53. 

On a covenant in a deed of sale of a partnership business from 
one partner to another 7iot to exet'cise the same trade within certain 
limits : Green v. Price, 13 M. & W. 695 ; 10 Ih. 346. 

Like count on a covenant in a deed of dissolution of partnership 
between attorneys : G alswoi'ih y v. Bti'uit, 1 Ex. 659. 

On bonds conditioned not to e.vercise certain trades : Ward v. 
Byrne, 5 M. & W. 548 ; Tallis v. Tallis, 1*E. & B. 391. 

On a covenant in a deed of sale of a business, not to carry on the 
business or to pay liquidated damages: see “ Liquidated Damages," 
ante, p. 217. 


Use and Occupation. See Landlord and Tenant," ante, p. 196. 


Vendob and PuRCnASBB. See “ Sale of Land," ante, p. 246. 


Wabehouseman and Wharfingeb. See Bailments,' 

ante, pp. 88, 89. 


Warranty. 


Upon an express Warranty on a Sale of Goods that the Uendor had 

Title to sell them (a). 

That the defendant, by warranting that he then had lawful right 

(a) Warranty of Tit^e .^ — On the sale of a specific chattel there is, in 
general, no implied warmnty of title ; but such a warranty may be inferred 
from the usage or nature of a particular trade, or from the circumstances 
of the sale. {Morley v. Attenborough, 3 Ex. 500 ; Sim or Simms v. Marryat, 
17 Q. B. 281 ; 20 *L. J. Q. B. 458; Hall v. Conder, 2 C. B. N. S. 22, 40 ; 
Bagueley r. Hawley, L. R. 2 C. P. 625.) Thus, upon a sale of goods 
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and title to sell and dispose of certain goods, sold the said goods to 
the plaintiff; yet the defendant had not then lawful right and title 
tx> sell or dispose of the said goods as aforesaid ; whereby the plaintiff 
was afterwards obliged to deliver up the said goods to G, II., who 
had the lawful right and title thereto, and the plaintiff lost the said 
goods [and the price which he paid the defendant for the same]. 

A like count : Morley v. Atienhorough, 3 Ex. 500. 

Count on a warranty that the defendant had title to license the 
publication of a work : Siinms v. Marryat, 17 Q. B. 281 ; 20 L. J. 
Q. B. 454. 


For the Breach of a Warranty of a Horse. (C. X. P. Act. 1852, 

Sched: B. 21.) (a) 

That the defendant, by warranting a horse to be then [sound and 

in a shop the shopkeo]»er is considered as warranting that the goods are 
his own, and if the purcliaser is ih'prived of the goods by reason of a 
defect of title he may reco^er back the prici‘. (Eichholz v. Bannister, 17 
C. B. K. S. 7( 8 ; 34 L. J. C. P. 105.) A pawnbroker who had sold an article 
as a forfeited pledge was held to warrant only that it had been pledged witli 
him and %vas irredeemable, and that he knew of no defect of title, and was 
not liable to an action for broach of an imjdied warranty of title upon tlie 
article being claimed by the true owner. {Morley x. Attenborough, 3 Kx. 
500.) A s^e of ^odv« taken in execution imports no warranl\\_of title. 
(See Chapman v. Speller, 14 Q. B. 621 ; and Bagueley v. Hawley, L. R. 
2 C. P. 625.) A concealment by the vendor of deh?ets in his title known 
to him amounts to fraud and i.s actionable. ( Ib. ; Early x. Garrett, 9 B. 

. & C. 932 ; see post, Chap. Ill, “ Fraud.") An executory contract of sale 
of an unascertained chattel may import a warranty of title. (See, per Parke, 
' B., in Morley x. Attenborough, 3 Ex. 500, 51l».) Where the title fails, 
although there i.«. no warranty, an action for money rceeived may be main- 
tainable to recover the }>rioe paid as upon a failure of consideration, (ilfor- 
ley X. Attenborough, 3 Ex. 500, 514 ; and see Chapman x. Speller, 14 Q. 
B. 621 ; Weslropp x. Solomon, 8 C. B. 373.) In an action for goods sold 
and delivered the defendant cannot show under the general issue that the 
plaintitl’ had no title to tlie goods at the time of the sale; but the defence, 
where available, must be speeially pleaded. ( IVnlker x. Mellor, 11 Q. B. 478 ; 
see sucli 2 :>leu iu Allen x. Jlopkins, 13 31. & W. 91.) 

( a) Warranty of Quality. \ — Upon a sale of specific goods there is no im- 
plied warranty of the soundnes.s or quality of the goods (Parkinson v. Lee, 
*2 East, 314 ; hickson x. Zizinia, 10 C. B. 610) ; nor is tliere upon an ex- 
change of goods. {La Neuville x. bourse, 3 Camp. 351.) So on the sole of 
articles to be used as food for man, there is no im 2 )ii(.*d warranty that they 
are fit for that jiuriKise. iBurnby v. Bollett, 16 M. A W. 616 ; Bmmerton v. 
Matthews, 7 U. A N. 586 ; 31 L. J. Ex. 139.) The concealment of latent 
defects known to the vendor would be fraud, and ground for an action (see 
counts, post, Chap. Ill, Fraud") ; but even this the vendor might guard 
himsidf against by express stipulation. {Baglehole v. Walters, 3 Camp. 
155 ; Taylor v. Bullen, 5 Ex. 779.) 

Under “the Merchandise Marks Act, 1862,” 25 A 26 Viet. c. 88, ss. 19, 
' 20, ujx>n a sale of goiids bearing a tratle-mark or descrijition, the sale is 
deemed to have been made with a warranty of such trade-mark or descrip- 
tion, unless the contrary is expressed in writing. 

A breach of the warranty of a specific chattel sold does not entitle the pur- 
^ chaser to rescind the contract and return the chattel and sue for the price, 
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quiet to ride], sold the said horse to the plaintiff ; yet the said horse 
was not then [sound and quiet to ride] ; [add special damage when 
necessary^ which may he as follows .•] whereby the said horse was 
of no use to the plaintiff, and he incurred trouble and expense in 

but only entitles him to an action for damages upon the warranty. ( Weston 
▼. Downes^ Doug. 23 j Street v. Blay^ 2B. & Ad. 456 ; Oompertzv. Benton^ 
1 C. & M. 207) ; and the purchaser may bring his action on the warranty with- 
out offering to return the chattel, and without giving notice to tlje seller of 
the breach {Pateshall v. Tranter^ 3 A. & E. 103 ; Fielder v. Starldn^ 1 H. . 
Bl. 17) ; unless sucli notice is provided for in the contract. {By water v. 
Richardsolt^lTT^. & E. 508; and sec Chapman v. Owyther^ L. R. 1 Q. B. 
463.) 

The contract may, however, be made conditional upon the warranty being 
true {Bannerman v. White, 31 L. J. C. P. 28; 10 C. B. N. S. 844; and 
see Dawson v. Coll is, 10 C. B. 523) ; or it may expressly provide for the 
return of the goods if they should turn out to be not according to the war- 
ranty, as in Adams v. Richards, 2 H. Bl. 573. In such cases the purchaser 
may, upon a retuni of the goods, recover back the price in an action for 
money received. The purchaser would also be entitled to bring such action 
to recover back the price where the vendor had agreed to rescind the con- 
tract and had accepted a return of the goods. The count for money re- 
ceived will also lie where the sale was effected bv a fraudulent warranty and 
has been repudiated by the purcliaser. (See file cases supra ; Chitty on Con- 
tracts, 7th cd. 572 ; Leake on Contracts, pp. 49, 198.) 

As the breach of the warranty of a specific chattel does not entitle the 
purchaser to return the chattel and rescind the contract, so it forms no 
defence to an action by the seller for the price. {Parson v. Sexton, 4 C. B. 
899; Street v. Btay, 2 B. & Ad. 456 ; Heyworih v. Hutchinson, L. R. 2 Q. 
B. 447.) But the jmrehaser, on being sued for the price, is allowed to 
give evidence of the breach of warnint> in reduction of the amount. (^Street 
v. Blay, 2 B. & Ad. 456 ; Allen v. Cameron, 1 C. & M. 832, 840 ; Poulton 
v. Lattimore, 9 B. & C. 259.) He is not however allowed, in further re- 
duction of the jirice, to give evidence of consequential damagi‘8 arising 
from the breach of warranty. He can only recover such damages in an 
action upon the warranty. {Mondel v. Steele, 8 M. A W. 858 ; Riyge v. Bwr- 
hidge, 15 M. & W. 598.) 

If, in an action for the price, the purchaser reduces the amount of the 
claim by proving the breach of warranty, he is precluded from afterwards 
recovering damages for the mere breach of warranty in a cross action. 
{Mondel v. Steel, 8 AI. & \V. 858.) 

In an action for u breach of the warranty of a specific chattel sold, as a 
liorse, the iiu^nsure of duiiiages is the price paid for the horse, if it be re- 
turned ; the ditference bet\>een the price and the real value, if it be kept, or 
if it be resold at a loss. {Castoell v. Coare, 1 Taunt. 566.) The loss of 
}>rofit on a resale at an advanced price cannot, in general, be recovered 
(Clare v. Maynard, 6 A. & E. 519 ; but sec Randall v. Paper, E. B. & E. 
84; 27 L. J. Q. B. 266 ; and see ante, p. 242), though the bargain may 
be evidence of the value of the chattel, supposing it sound. (See Clare v. 
Maynard, supra.) The costs of defending an action upon a similar warranty 
given upon a resale, after iiotice of the action given to the original seller, 
may be charged. {Lewis v. Peake, 7 Taunt. 153.) A liability to pay such 
costs is sufiicient to sustain the charge for them without actual payment. 
{Randall v. Raper, E. B. & K. 84 ; 27 L. J. Q. B. 266 ; and see Dingle v. 
Hare, 7 C, B.N. S. 145; 29 L. J. C. P. 143.) The buyer may in some 
cases after offering to return the chattel, if the seller refuses to take it back, 
claim as damages the expenses incurred in keeping the chattel for a reason- 
able time until it can bo disposed of. {Caswell v. Coare, 1 Taunt. 566 ; 
Chesterman v. Lamb, 2 A. &. E. 132.) 

N 
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causing it to be examined and in keeping it, and in endeavouring to 
induce the defendant to receive it back ; and the plaintiff afterwards 
resold the said horse for a less sum than he paid the defendant for 
it, and incurred expense on the resale. [A qualified warran^ must 
he stated strictly according to its terms. Jones v. Cowley , 4 B* Sl C. 
445.] 

A like count : Hopkins v. Tanqueray^ 15 C. B, 130; JBradyY. 

9 C. B. N. S. 592. 

Count on the warranty of a horse on an exchange of horses: Fatr» 
maner v. Budd^ 7 Bing. 574. 

Count on a warranty of a horse for a month : Chapman v. Gwyther, 
L. K. 1 Q. B. m ; 35 L. J. Q. B.‘l42 ; and see Bywater v. Richard* 
sofiy 1 A. tk K. 508. 

Count for the Breach of a Warranty of a Horse (framed expressly 

in assumpsit). («) 

That in consideration that the plaintiff would buv of the defen- 
dant a horse at the price of £* , to he paid by tlie plaintiff to 

the defendant for the same, the defendant promised the plaintiff 
that the said liorse was tlien soiind ; and the plaintiff bought the 

said horse of the (kfeudant and paid him the suit! £ for the 

same; yet at the time of tiie making of the said promise by the d(?- 
feudant the saitl horse Mas not seinul ; whereby the said horse was 
of 110 Use or value to the plaintiff, and the jilaintiO has lost the 
expense incurred by liim in keeping and feeding the said horse and 
attempting to cure the same. 


On a warranty that pictures sold were painted hy Canaletti ; 
Poicer V. Barham, \ A. H. 473. 

On a warranty that a ship sold was in good repair and copper* 
fastened : Kain v. Old, 2 13. A C. 027 ; I* ickcring v. iJoicsont 418^11. 
779; Taylor v. BuJhn, 5 Kx. 779. 

On a warranty that a carcase rf a pig offered for sale was^t for 
human food : Bnrnhif v. Bolhtt, 10 M. A W . 014; and see JLmmer* 
ton V. Hatthiws, 7 tf. A X. 5S0, ; 3] L, J. hA*. 139. 

Count on an imjdied warranty on the sate of a harge that it was 
reasonahly fit for use: iShipheril v. Pyhus, 3 M. A G. 808. 

On a warranty that a row sold nas fne from disease, claiming 
damages for loss (f other rows in fret rd hif the rote warranted : Hul* 
lett x\ Mason, L. R. 1 C. P. 559 ; 35 L.'J. i’. P. 299. 

On a warranty that a ship sold teas copperfastened : Shepherd 
v. Kain, 5 B. A Aid. 2*10. 

On a warrant If rf the soundness of a yacht : Stucley v. Baily^ 
I H. A C. ^105; 31 L. J. Kx. 483. 


(a) This count should be adopted when tlie plaint iff wislu's to declare in 
assumpwit, as ihe former connt /^givm by ibo C. I.. 1*. Act, 1852, amongst 
countfi on contracts, Sebed. U. 21,) may h<* treated as framed in tort, and 
the plea of not truilty may be pleadcfl to it (per bramw'ell, B , in Miltward 
T. Forrest, at Clmnda rH, llil. Vacation, 1802; and seo Williamson v, 
Allison, 2 East, 410, and C. L. l\ Act, 1852, s. 74.) If the count is framed 
as above in UH^nnijisit, tlio defendant w ill be obliged to raise distinct issues 
on the warranty and tlie unsoundness if he denies both. 
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On a warranty in a chariet'party that the ship was of a certain 
class at Lloyd's : Mouth v. Macmillan^ 2 H. & C. 750 ; 33 L. J, 
Ex. 38. 

For a Mr each of Warranty of the Quality of Goods sold hy 

Description {a). 

That by an agreement made by and between the plaintiff and the 
defendant, the defendant bargained and sold to the plaintiff and the 
plaintiff bought from the defendant certain linseed to arrive by and 

oe delivered from the ship , at the price of £ per ton, and 

by the said agreement the defendant warranted the said linseed to 

(a) Warranty of Description, — On a sale of unascertained goods, the 
goods delivered must answer tiic description under which they are sold in 
order to satisfy tlie contract. Hence the description in the contract is 
substantially warranted. The warranty in such case, if it can be so called, 
is an essential term of tlie coiitraet. and not a collateral stipulation. 
(Chanter v. Hopkins^ 4 M. & \V. 399, 404; Ollivant v. Bayley^ 5 Q. B. 
288 ; Simond v. Brad don, 2 C. B. K. S. 32t ; 20 L. J. C. P. 198 ; Allan v. 
Lake, 18 Q. B. 500.) 

The goods delivered must agree with the commercial meaning of the 
description in the contract, although there is no express warranty of the 
quality ; thus a sale of “ C'alcutla linseed” was held to mean wliat is known 
in the trade by that term, n ith such adulteration only as was reiisonubly to be 
expected. (Wieler v. Schilizzi, 17 C. B. 019; 25 L. J. C. F. 89; and see 
Nichol V. Godts, 10 Ex. 191 ; JosUng v. Kinysford, 13 C. B. N. S. 447 ; 
32 L. J. C. P. 94.) 

On a sale of unuscortuined goods by description, if the goods supplied 
do not correspond with the deseri]‘tion, the ]>urchaser may refuse to receive 
or accept them. (Street v. Btay, 2 B. «S: Ad. 450. 403 ; Lorymer v. Smith, 
1 B. & 0. 1 ; Dawson v. Co/fis, 1(> C. B. 527 , ICelts v. Ilockins, 5 M. & 
W. 7 ; Sichotson v. Bradjleld Ciiion, L. K. 1 Q. B. 020 ; 35 L. J. Q. B. 
170.) Accordingly, if in sucli case the pureluiscr is sued fur not accepting 
the goods, he may j>lca«.l in defence tlmt tlie plaintiff was not ready and 
w'illing to deliver goods acording to the contract. If he has paid the }^riee 
before delivery, lu* may recover it in an action for money received. (8ee 
Chapman v. Morion, 11 M. k AN*. 531; llarnor v. Groves, 15 C. B. 607 ; 
24 L. J. C. P. 53.) If the purchaser accejns the goods he may luaiutain 
an action for the breach of the warranty, or non-compliance with the de- 
scription, in one of the above forms. And if after liaving acccjited them 
he is sued for the ]>ricc, lie cannot plead a nn‘re lireacli of warranty (War" 
ivickv. Nairn, 19 Ex. 702) ; but he may, ns in the ca^e ot a breach of war- 
ranty on the sale of a sjavilic article, gne in evidence the non-compliance 
willi the description and the consequent diffenaice in value of the goods in 
order to reduce the amount n'coveruble. (Monde! v. Steel, 8 M. & W . 858 ; 
Poulfon V. Lattiniore, 9 B. & C. 259.) 

On a sale by samide without warranty, the coni met is satisfied by deliveiy 
of goods corresponding with the sanijile, 1 hough the }>arties are mistaken in 
the quality or description of the goods. (Carter v. Crick, 4 U. & N. 412 ; 
28 L. J. Kx. 238; and sec Scott v. LltiJedate, 8 E. & B. 815.) 

In an action for dtdivering goods of an inferior description, the measure 
of damages is the difierence between the value of the goods contracted for 
at the time a])pointtKl for delivery, irrespeetively of the contract price, and 
the value of the goods actually delivered. Where the buyer resold the 
goods within a reasonable time, the measure of damages was held to be the 
differente between the value of the goods eontmeted for at the lime of the 
delivery and the amount made by the resale. (Loder v. Kekvle, 3 C. B. N. 
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be Calcutta linseed ; and all conditions were fulfilled, and all things 
happened, and all times elapsed necessaiy to entitle the plaintifi* to 
maintain this action for the breach of the said warranty hereinafter 
mentioned ; yet the said linseed was not Calcutta linseed, and was 
in great part composed of substances inferior in value to Calcutta 
linseed ; whereby the plaintiff* was unable to sell part of the said 
linseed, and was" obliged to sell the residue thereof for less prices 
than he otherwise would have done. 

A like count: Tfleler v. Schilizzi, 17 C. B. G19 ; 25 L. J. C. P. 
89 ; and see “ Sale of Goods f ante^ p. 2-14. 

A like count on a sale of manure by warranty : Dingle v. Hare, 
7 C. B. N. S. 145 ; 2H L. J. C. P. 143. 

Like counts on a sale of a cargo of rice : l^^ernede v. Weber, 1 H. 

N. 311 ; 25 L. J. Ex. 326 ; Simond v. Braddon, 2 C. B. S. 324 ; 
26 L. J. C. P. 198. 

On a warranty that a cargo of corn had been shipped in good and 
ynerchantable condition : Dickson v. Zizinia, 10 C. 13. t>02. 

On a warranty on a sate of seed barley^ charging special damage 
by liabilities incurred to sub-purchasers : Bandalt v. Bajter, E. B. & 
E. 84 ; 27 L. J. Q. B. 266 ; see ante^ p. 265 ; Carter v. Crick, 4 
H. & 412 ; 28 L. J. Ex. 238. 


On a Warranty that Goods sold by Sample tcere equal to the 

Sample, 

That the defendant, by warranting that pockets of hops 

were then equal in quality and description to a sample thereof then 
shown to the plaintiff by the defendant, sold the said — pockets 

of hops to the plaintiff* ; yet the said pockets of hops were not 

then equal in qualitv and description to tlie said sample thereof ; 
whereby the plaintiff lost the price paid by him to the defendant 
for the same, and the profits which would otherwise have accrued 
to him. 

A like count : Parkinson v. Lee, 2 East, 314. 

Count on a tvarranty that a cargo of wheat sold teas equal to a 
report and samples shown : Bussell v. Sicolopulo, 8 C. B. N. S. 
362. 


On a Warranty that Goods manufactured and supplied by 2)e- 
fendani were fit for the purpose fur which they were bought. 

That the defendant, by w arranting tliat certain copper was then 
reasonably fit and proper to be used for tin* purpose of sheathing a 
ship of the plaintiff, sold the same to the plaintiff* to be used for the 
purpose afore.said ; yet the said copper was not then reasonably fit 
and proper to be used for the purpose of slu‘athing the said ship of 
the plaintiff* ; whereby the plaintiff, after having sheathed his said 

S. 128 ; 27 L. J. C. P. 27.) Where the goods were bought for the purpose 
of selhng again, ‘'which tlie Beller knew, the dainiigeK were assessed upon the 
price of the goods at a resale ; ami it seems that in sucli ease the seller 
would also be responsible for any 8|iecial loss or damage resulting to the 
buyer from his relianee upon the warranty in reselling the goods. {Dingle 
V. Uare, 7 C. B. N. S. 145 ; 29 L. J. C. V. 143 ; and see Randall v. Raper, 
E. B. & E. 84 ; L. J. Q. B. 266.) 
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jihip with the said copper, incurred expense in having the said cop- 
per removed, and in liavinjEf his ship sheathed with other copper. 

Like counts : Gray v. Cox^ 4 B. & C. 108 ; Jones v. Bright^ 5 
Bing. 533. 

Count on a contract to manufacture goods for not delivering goods 
of a merchantable qtiality {a) : Laing v. Fidgeon^ 6 Taunt. 108 ; and 
see Jones v. Bright^ 5 Bing. 533. 

On an implied warranty that a rope manufactured to order was 
ft for the purpose for which it was made : Brown v. Fdgingion, 
'2 M. & G. 279. 


Count on a contract for the sale of ale for the purposes of use during 
a sea voyage^ for supplying ale unfit for the qmrpose : Australian 
Steam Navigation Co. v. Marzetti, 11 Ex. 228. 

On an implied warranty that provi.sions and stores to he supplied 
for troops during a voyage should he fit for the purpose : Bigger. 
Farkinson^ 7 IL & 955 ; 31 L. J. Ex. 301. 


Count on a contract of exchange after a breach of warranty: see 
ante^ p. 151. 


Other counts on xcarranties framed in tort, see post, Chap. Ill, 
“ Fraud.^' 


Witness (h). 


Indebitatus Count by a Witness for his Fxpen.S€s. 

Money payable by the defendant to the plaintiff for work, 
journeys and attendances, by the plaintiff* done, performed and 
bestowed, as a witness in a certain action, for the defendant at his 
request, and for money paid by the plaintiff for the defendant at his 
request. 

Like counts: Collins v. Godifroy, 1 B. & Ad. 950; Bohins v. 
Bridge, 3 M. & \V. 114; Hale v. Bates, E. B. & E. 575 ; 28 L. J. 
Q. B*. 14. 

Count for breach of a promise to attend as a witness at a trial 
xvifhout a subpoena: Yeatman v. Dempsey, 7 C. B. N. S. 628 ; 9/5. 
881. 


(g) In every contract to manufacture goods it is an implied term that the 
goods' sliall be merchantable. {Laing t . Fidgeon, 6 Taunt. 108 ; Jones v. 
Bright, 5 Bing. 533 ; rdiner v. Gray, 4 Camp. 144.) Where the con- 
tract contained a stipulation tliat the goods, which were stores for troops, 
should pass the survey of certain officers, it was held not to exclude tlie 
implied warranty tliat tliey were fit for the purpose for whieli they w'cre 
ordered. {Bigge v. Parkinson, 7 H. & N. 955 ; 31 L. J. Ex. 301.) 

(5) Au action for moi»ey received is maintainable to recover back conduct- 
money paid to a person upon a subpoena to attend a trial as a witness, where 
he does not attend upon the subpoena. (Martin v. Andrews, 7 E. & B. 1.) 

The attorney in a suit is not, in general, liable to a witness for his ex- ] 
penses. (Robins v. Bridge, 3 M. & W. 114 ; Lee v. Everest, 2 11. & N, « 
285 ; 26 L. J. Ex. 334 ; and see Fendall v. Nolces, 7 Scott, 647.) 
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Count against a witness for not attending ujpon a subpoena: see 
post, Cliap. Ill, “ Witness” 


Work. 

Indebitatus Count for WorJi\ etc. 

See ante, p. 40 ; and as to when this count is applicable, lb. n. (cf). 

Indebitatus count for worh done by an agent : ante, p. 04; by an 
architect: l^loffatt \. Dickson. 13 C. B. 51-0; by an attorney: ante, 
]). 82 ; by an auctioneer : ante, p. 85 ; t>y a bftnkcr: (tnfe.'p. 90; by a 
broker : ante, p. 118 ; by a seaman : ante, p. 255 ; t>y a servant : ante, 
p. 220; by a sehoidmaster : ante, ]>. 254: by a surgeon and apothe- 
cary : ante. p. 225 ; by an undertaker : ante, p, 101 ; by a warehouse- 
man : ante. p. 88 : i>y a wharjinger : ante. j:. 89 ; by a witness : ante, 
p. 209; for work in mining and carrying iron : Sharman v. Sanders, 
13 C. B‘ 160. 

On a contract under seal for making a railway: ^Macintosh v. 
JS^fidtand Counties Jiy. Co., 14 M. & AV. 548. 

I'or the price of work done under a building contract under seal, 
.'iuhject to penal ties for not comphUng on a day appointed : legge v. 
Harlock, 12 Q. B.1015. 

Count for e.rfra work, prorided to be done under the contract 
according to a written order : LamprcJl v. Bitiericau Union, 3 Ex. 
283 (flr). 

A like count , averring a waiver if the writing : Bigby v. Mayor 
of BHstol, 29 L. J. E.y. 359. 

Count on a contract under seal to build a ship with a stipulation 
that no alterations should be made unless ordered in writing, ave7*rtng 
a discharge of the stipulafiim and claiming for alterations : I'hames 
Jronico?'ks and Shipbuilding Co. v. Rtnjal Mail Steam Packet Co., 
13 C. B. N. S. 358 ; 31 L. j. C. Ib 109 (/>). 

(а) Where a contract ^^ipnlate8 that no extra work sliall be paid for 
unless ordered in writintr, the price of extra work done without .such order 

[ cannot he recovered (livs^et v. Viscount Sa (la Bandiera. 13 C. B. N. S. 
149 ; 32 L. J. C. P. 08) ; and the mere want of writinir ^ives no claim in 
equity. {Kirk v. Bromfmf Union, 2 Pliih 0 9),) The want of the previous 
order cannot he supplied by an order ^iven sidweriucntly to performance 
{Lamprell v. Billericay Union, 3 Kx. 283). Where by tlie contract the 
architect was to certify the proper sum to he paid for work and extras, and 
his decision was to be final, it was held that his certificate tliat a sum was 
due precluded the^ defendant from raising the question whether there was 
a sufficient order in writing. {Goodyear v. Mayor of Weymouth, 1 H. & R. 
67; 35 L. J. C. P. 12.) 

(б) A declaration on a dee<l averring a discharge or waiver of a stipu- 
lation without stating it to be by deed is sufficient, because it is taken 
to mean a discharge or waiver by deed. {Thames Haven Co. v. Brymer, 
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Count, under a contract for work to he paid for upon the archi- 
tect's certificate, charging that the architect neglected to certify in 
collusion with and hy procurement of the defendant : JBatterhurv v. 
Yyse, 2 H. & C. 42 ; 32 L. J. Ex. 177. 


For preventing the Tlaintijf from completing Work under an 

Agreement. 

That in consideration tliat the plaintiff promised the defendant 
to do and complete certain work for the defendant, that is to say 
[describe the work contracted for and the price according to the agree- 
vxent\ the defendant promised the plaintiff to permit him to do and 
complete the said work on the terms aforesaid ; and the plaintiff did 
accordingly commence and in part perform the said work on the 
terms aforesaid, and was always ready and willing to do and 
complete the whole of the said work according to the said agree- 
ment, whereof the defendant always had notice ; yet the defen- 
dant would not permit the plaintiff to proceed with or complete the 
said work, and wrongfully discharged and prevented the plaintiff 
from doing and completing the same ; whereby the plaintiff has lost 
the price of the work so done by him as aforesaid, and the profits 
which would otherwise have accrued to him from the completion of 
the said W'ork. 

Like counts : Paulina v. ISl ay or of Dover, 10 Ex. 753: Lineqary. 
Pearce, 9 Ex. 417. 

Count for preventing the plaintiff from completing a contract to 
build houses: Hitching v. Groom, 5 C. B. 515. 


For discharging the plaintiff from completing a contract to fit up 
a brewery: Pontife.r v. Wi/kin.son, 1 C. B. 75 ; 2 C. B. 349. 

For discharging the plaint ff from completing a contract to make 
and deliver goods: Cort v. Amherqate Pailway Co., 17 Q. B. 127 ; 
20 L. J. Q. B. 400. 

On a contract ftr manufacturing goods and delivering them at a 
certain p)lace.for not accepting them: Bull v. Pvhison, 1.) Ex. 342. 

For refusing to permit plaint ff to complete works under a con- 
tract with a local board of* health : Davies v. Alayor of Swansea, 
8 Ex. 808. 


Against a Workman for using had Materials and Worktna ship. 

That in consideration that the plaintiff employed the defendant 
as a builder to build a house for the nlaintiff", at a price to be paid 
by the plaintiff to the defendant for the same, the defendant pro- 
mised tne plaintiff that he, the defendant, wOuld build the said 
house of good and proper materials, and in a workmanlike and 
proper manner ; and although the defendant built a house for the 

5 Ex. 696 ; and see Solvency Mutual Ouarantee Co. v. Froane, 7 H. &N. 5.) 
To a plea that the diseliarge or waiver was not by deed, the plaintiff 
cannot reply on equitable gi-ounds that it was by a parol agreement, be- 
cause such replication woidd be inconsistent with his declaration. {Thatnes , 
Ironworks and Ship-huUdirtg Co. v. Royal Mail Steam Packet Co., 13 C. B. 
N. S. 358; 31 L. J. 0. P. 169.) 
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plaintiff under colour of the said aj^^reeinent, and in pretended per- 
formance thereof, and the plaintiff paid the defendant the said 
price for the same, yet the defendant did not build the said house 
of good and proper materials, or in a workmanlike and proper 
manner ; whereby the same was of no use to the plaintiff, and he 
has incurred expenses in altering and rej^airing the same. 

A like count : FJsee t. Outward, 5 T. Ji. 113 ; Times Fire Ass, 
Co, Y. Hawke, 1 F. & F. 406 ; 28 L. J. Ex. 317. 

For negligence in erecting a kitchen-ray^gc in the plaintiff *s house : 
Jtigge y. Buy'hidge,, 15 M. <fc W. 598. 


For not Building and Delivering a Ship hy a certain day according 

to a Contract. 

That it was agreed by and between the plaintiff and the defen- 
dant that the defendant should build for tiie plaintiff a new iron 
ship, in accordance wit!) a specification then agreed on between 
them, and should deliver the said slnj) finished to the plaintiff’ on or 

before the day of , a.d. , and that the ])laintiff should 

pay to the defendant for the .said ship the sum of £ , by the 

following payments, tliat is to say [one-eighth when stem and stern 
posts up, one-eighth when framed, one-iourtli when ])lated up to 
gunwale and beams secured, one-fourth when all decks laid and 
poop plated and riveted, and one-fourth ^^hen (‘ompletely finished 
and delivered'! ; and all conditioTis \\ere fultlllcd, and all things hap- 
pened, and all times elapsed nect><arv t<» entitle the ])laintiff to 
have ihe said agreement performed hy the dehuidant on bis part; 
yet the defendant did not dfdiver the said sliij) nni>)ied as aforesaid 

to the plaintiff on or ludon* the said day of , a.d. ; 

hereby the plaintifl* wa'< dcjudved of the ]>rofi(s ^^hieh he would 
otherwise hav(‘ gained from tlie use of the .^aid ship. 

A like Count: FUleher v. layJcur, 17 C. 13. 21. 


Count for ah reach of a eorenant f(t do certain work in a specif cd 
time and iyi a trorkmanJike manner: yot'thampton Gas Light Co, 
Y. Parnell, 15 C. B, 6.3u. 


Count against a carpenter for delay in y'epairing a house, 
if was damaged : FJseey. Gat ward, 5 f. 11 . 1 13. 

For not making pirrf <f a inarhinc hy a lime agrri d npon,w 
the plaintiff was unahle to del nur the maehna avcording to a contract : 
Portman v. Middleton, 4 (.’. 13. X. S. 322 ; 27 L. J. C. P. 231, 

On a bond coyiditioned for the performance of a contract to exe* 
cute railway works according to a specif cation : South-Fastern By. 
Co.Y, Warton^ 6 11. k F , 520; 31 L. J. Ex. 515. 


On a contract of guarantee for the due performance 
work : Watts v. Shutileworth, b 11. & M. 235 ; 29 L. J. Kx. 229. 

On a guarantee for the performance of a contract for building a 
ship : General Steatn Navigation Co, v. Boltf 0 C. B. N. S. 650. 
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CHAPTER III. 

COrNTS IN ACTIONS FOR WRONOS 


Administeators. See Executors P- ^25. 


Agents ( h ). 


Against a Broker for Selling Goods on Credit^ contrary to Orders. 

That tlie plaintiff employed the defendant as his broker, for re- 
ward to the defendant, to sell certain ^oods for the plaintiff for 
ready money and not otherwise ; and tlie defendant received and 

(а) Counts in Actions for Wrongs.'] — The C. L. P. Act, 1852, appears to 
have eontcinplated the division of all causes of action into those on con- 
tracts, and those for wronjrs iiide]H*ndcnt of c‘ontract ; and the statements 
of causes of action jjiven in the scliedulc (B) strictly follow that division. 

Before the C. I;. P. Act, 1852, causes of action were ela.ssed under the two 
divisions of actions of contract and actions of tort ; the former com- 
prising the actions of Assumpsit, Debt, and Covenant ; and tlie latter the 
actions of Trespass, Case, Trover, Petinue (except in some points of view', 
s<»e “ Detinue^*' post, p. 312), and Replevin. (1 Chit. PI. 7th ed. 109.) But, 
for certain tcclinical reasons, and particulnrlv in order to avoid the rule 
which prohibited the joinder of counts in the form of contract with counts 
in the form of tort, tljc declaration was framed in tort in mary cases in 
which the <'ause of action w'ns the breach of a duty essentiuilv founded on 
contract, as in actions against carriers and other bailees. (Awi'e, p. 120.) 
This practice is still continued, altliougli the rules respecting the misjoinder 
of counts have been aholislied, as the form of action involves other important 
consequences in regard to the form of the plea, the joinder of parties, and 
also as to costs and other matters. 

Such causes of action, howcA'er, could not strictly be called wrongs inde- 
pendent of contract ; and none sucli are found amongst the examples 
of that class in the schedule to the C. L. P. Act, 1852, tliough their exist- 
ence in })raetiee appears to be rect>gnized in the 71th section of that Act, 
which recites that certain causes of action may be considered to partake of 
the character both of breaches of eontmet and of wrongs, and provides for 
tlie doubts wliich might arise a.s to tlie form of pleas in such actions. It 
has therefore been thought most convenient, in accordance with the common 
))ract ice, to treat actions of tliis nature as actions for wrongs, and to class 
them, in respect of tlieir form, with actions for wrongs strictly so called, as 
distinguished from actions founded on contracts. (See post^ Agents 
“ Bailments'' “ Carriers^" etc.) At the same time the term independent of 
contract has been omitted from the title, as not being strictly appropriate 
to the whole class. 

(б) Actions against agents for neglect or misconduct may in general 
be brought either as for a breach of contract or as for a wrong. (See 

N 3 
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had the said goods as such broker for the purpose and on the terms 
aforesaid ; yet tlie defendant afterwards sold the said goods on 
credit and otherwise than for ready money ; whereby the plaintiff 
has been deprived of the price and. value of the said goods, and is 
likely to lose the same. 

A like count : Boorman v. Brown^ 3 Q. B. 611. 


Against a commission agent for seUincf goods at a less price than 
ordered : Baleigh v. Atkinson^ (> M. & \V‘. 670. 

Against an accountant for negligence in making out accounts : 
Storg V. Richardson, 6 Bing. N. C. 123. 

Against an agent for draidng bills on the plaintiff for purposes 
not warranted by his authority : Pickwood v. Neate^ 10 M. & W. 
206. 

Against an insurance ImAer for not effecting an insurance on a 
ship pursuant to his refainrr: Turpin v. Bilion, 5 M. & G. 455; 
Cahill V. Dawson, 3 C. B. N. 8. 106; 26 L. J. C. P. 253. 

Against a surveyor and tu/luer for loss arising from ignorance 
and want of skill in his profession : Jenkins v. Beiham, 16 C. B. 
168. 

Against an agent for fal scl y representing that he had authority to 
make a contract : Rondell v. Trinu n, 18 C. B. 786; 25 L. J. C. P. 
307 ; and see ante, j>. 66. 

For other counts against agents, see “ Agents,** ante, p. 64. 


Arrest. See post, Malicious Prosecution, " “ Shenff," 

to the Person.** 


Assault. See jnjst, “ Trespa.ss to (he Person ' 


Carriers f ante, p. 120, ii. ; Samuel t . Judin, 6 East, 333; Jioorman 
V. Brown, 3 Q. B. 511 ; 11 C’l. F. 1 ; Corbett v. PacAdngton, 6 B. it C. 
268 ; Courtenay Earle, 10 C. B. 73.) Since tljo C. L. P. Act, 1852, the 
Ibnii of action is not mentioned in the writ, and ooinits in tort and 
a8suTnp.sit may be joined ; con8c<juently tlie form oi (he action ceases to be 
a matter of importance so far us the form of the count is concerned. 
It seems more strictly correct to frame the action ai^uinst an agent in 
contract. In a manner similar to the above (lie forin.s which have been 
already given for actions on breaches of contrael by agents may be readily 
altered into the form of actions for wrongs. It is never necessary to aver, 
as was formerly the general practice, the duty or b?gal liaViiUty charged ; 
for tliat duty t.s a mere inference of law from the facts stated : such aver* 
ment is superfluous if the facts stated slu>w a legal liability, and it is in- 
sufficient if they do not, (Brown v. MallcU, 5 C. B. 599 ; Seymour v. Mad' 
dox, 16 Q. B. 326 ; Roberts v. Great Western Rg. Co., 4 C. B. N. S. 506.) 

An action will not lie against an agent for merely omitting to perform a 
commission, iirtl^fss he is bound by some contract or duty to undertake it ; 
but if lie performs it, thougli gratuitously, he is liable to an action for 
misfeasance in the jierformance (an/e, p. 64, n. (6)). Hence in actions 
against agents framed in tort for non-feasance, a valid contract must be 
shown to i>erform the act omitted. 
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Assignees. 


Counts hy assignees of bankrupts and insolvents for conversion of 
goods: see “ Con version f post^ p. 295. 

Count hy assignees of a bankrupt against his landlord for distrain- 
i'^for more than a years arrear of rent, under 12 & 13 Viet, c, 106, 
s. 129 : JPaull v. Best, 3 B. A S. 537 ; 32 L. J. Q. B. 96. 


Attorney (a). 


Against an Attorney for Negligence in Defending an Action. 

That the plaintiff retained the defendant, as and bein/^ an attorney 
of the Court of-— — , to conduct the defence of the plaintiff in an 
action depending in that Court at the suit of 6r. H. against the now 
plaintiff, for reward to the defendant, and the defendant, as and 
being such attorney, accepted the said retainer ; yet the defendant 
conducted the said defence negtigentlj" and unskilfull}’^ as such at- 
torney ; whereby judgment by default was signed against the now 
plaintiff in the said action, and the said 6r. H. recovered against the 
plaintiff a sum of money for the alleged [debtl damages and costs 
of the said G. H. therein, and the plaintiff thereby also incurred 
other costs and expenses. 

A like count : Godefroy v. Jay, 7 Bing. 413. 


Against an attorney for compromising an action contrary to the 
directions of the client : Fray v. X^oides, 1 E. & E. 839; 28 L. J, 
Q. B, 232 ; a7\d see ante, p. 83. 

Against an attor7iey, retai7i€d to effect a mo7'tgage,for disclosi77g a 
defect fw his cli€7it's title to the estate : Taylor v. Blacklotv, 3 Bing. 
N. C. 235. 

For other counts against attor7ieys, see Atto7'ney,** ante, p. 83. 


Bailments. 


Against a Bailee for Neglig€7ic€ in keeping Goods. 

That the plaintiff delivered to the defendant certain goods to be 
safely kept and taken care of by the defendant for the plaintiff, for 
reward to the defendant, and the defendant received and had the 
said goods in his care and keeping for the purpose and on the terms 
aforesaid ; yet the defendant kept the said goods in a negligent 
manner, and took no care of the same ; whereb}^ they were lost to 
the plaintiff. 

A like coimt : Corbett v. F acki7igio7i, 6 B. & C. 268; M.ostyn v. 


(<*) Actions against attorneys may, in general, be framed either in the 
form of contract or of tort. Counts in tort may readily be framed from 
those in contract given ante, p. 83. As to the privilege of an attorney to 
be sued in his own Court, see ante, p. 82 n. (6). 
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Cohsy 7 H. & N. 872 ; 31 L. J. Ex. 151 ; Bonneherg v. Falkland 
Islands Co., 34 L. J. C. P. 34. 


Count for losing a dog intrusted to the defendant : Mackenzie v. 
Cox, 9 C. & P. 632. 

Count far carelessness in riding the plain tiff s horse, delivered to 
the defendant to he ridden hy him grafuitovsly at the plaintiff s re* 
guest for the purpose of showing it to a purchaser : Wilson v, Brett, 
11 M. & W. 113. 

Count for pawning paper delivered to the dtfendant for the pur^ 
pose of printing : Smith v. White. 8 Dowl. 255. 

Count for not redelirering to the plaintiff halves of bank-notes de* 
littered to the defendant in intended payment of a debt which the plain* 
iff declined to complete : Smith v. 3Jundy, 29 L. J. Q. B. 172. 

Count by a driver of a hackney carriage against his emjdoyer for 
defacing his licence, deposited with the employer according to the sta* 
tute : Murrell v. Fills, 2 C. B. 295 ; Bogers v. Macnamara, 14 C. 
B. 27. 

Count for not delivering up a shij)*s register on request to the party 
entitled, stating special damage: Wiley v. Crawford, 1 B. & S. 
253 ; 29 L. J. (^. B. 241. (Ste “ The Merchant Shipping Act, 1854,” 
17 & 18 J'ict. c, 104, .V. 50.) 


Count by a gratuitous borrower against the lender of a machine 
for damage caused by its dangerous state {a) : Blakemore or Black* 
more v. Bristol and Fxctvr Bg. Co., 8 E. k B. 1035 ; 27 L. J. Q. 
B. 167 : and see post, ** Negligence.'' 


Count by bailee of good. to he carried against his employer for not 
informing him <f the dangerous nature of the goods : Ifarrant v. 
’’ C. B. X. S. 553. 


For other counts on b<fihnrnt.v, .^ee “ Bailments," ante, ]>. 88. 


(a) Upon the gratuitous bailment of a ehattel, lent for use, the liabilities 
and duties of the borrower and tlie lender have been laid dow n as follow's : — 
“ Tlic boiTOwer is not respon-iible for reasonable w-ear and tear; but ho is 
for negligenee, for misuse, for gru^s want of skill in the use, above all for 
anything wbieb may be qualitied as legal fnind. So, the lender must 
be responsible for defects in the chattel with reference to the use for which 
he knows the loan is a<?ceptcd, of which lie is aware, and owing to which 
directly the borrower is injured. By the necessarily imjdit'd purpose of 
the loan, a duty is contracted towards tlie borrower not to conceal from 
liirn those defects known to the lender which may make the loan perilous 
or unprofitable to him.” (Blakemore or Blavkmure v. Bristol and Exeter 
%• Co., 8 E. & Ji. 1035.) Accordingly, it was hold that a gratuitous 
lender of a scaffold was not liable for an injury sustained by the borrower, 
which w'as caused by the defective construction of the scaffold of wliich 
tlie lender was not aware ; although the jury found that ho had been guilty 
of negligence in the construction, and that the injury was caused by that 
negligence. {McCarthy v. Young, 6 H. & N. 329 j 30 L. J. Ex. 227.) 
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Bankeb. See ante^ p. 91. 

Bankeuptcy fa). 


Caeeiees. I. By Land 


Against a Common Carrier for refusing to carry Goods. 

That the defendant was a coraraon carrier of goods for hire from 

to , and the plaintiff at a reasonable and proper time in that 

behalf tendered to him at aforesaid, at his place of business 

for the receipt of goods to be carried by him as such carrier, certain 
goods of the plaintiff, and requested the defendant as such carrier to 

receive the same and carry them from to aforesaid, and 

at the last-mentioned place to deliver the same for the plaintiff, for 
hire to the defendant ; and the plaintiff was then ready and willing 
and offered to pay to the defendant his reasonable hire in that be- 
half, wh^eof tlie defendant tlien had notice, and the defendant then 
had sufficient time, means nnd convenience to receive and carry and 
deliver the said goods as aforesaid, and could and ought to have 
done so ; yet the defendant did not nor would receive and carry the 
said goods for the plaintiff. 

Like counts : Bickford v. Grund Junction By. Co.s 8 M. & ^ . 
372 ; Johnson, v. ^liittand By. Co.. 4 Kx. 3(37 ; Crouch v. London 
and North-^ycst(•rn By. Co.f 14 C. B. 256; Crouch v. Great JVor- 
them By. Co.. 9 Kx. 556. 


Count against a raihcay company for refusing to carry goods ex- 
cept upon unrcas(matde conditions : Gartim v. Bristol and Bxeter 
By. Co.. 1 B. & S. \VI; 30 L. J. Q. B. 273. 

Bor refu.^ing to carry a passengers luggage: JSIun.^ter v. South- 
Eastern By. Co.. 4 C. B. . S. 676; 27 L. J. C. P. 308. 

{d) By tlie Bankrupt Law t'ousolidation Act, IS til, 12 & 13 \ict. c. 106, 
s. 159, it is enacted tluit “ Every aetioii brouglit against any person for any- 
tliing done in pursuance of this Act. simll be coinmenct'd within three mouths 
next after tlie fact coininittcil ; and the defendant in any such ^tion may 
pleatl the general issue, and give this Act and the special matter in evidence 
at the trial, and that the same was done by the authority ot this Act ; and 
if it shall appear so to liave been done, or that such action was commenced 
after the time limited as aforesaid for bringing the same, the jury shall find 
for the defendant ; and if tiiere be a verdict for tlie defendant, or if the 
plaintifl* sliall Iw nonsuited, or discontinue his action or suit after appear- 
ance thereto, or if upon dcninri’er judgment shall be given against the 
jilaintiir, the defendant shall receive sucli full and reasonable indemnity as 
to all costs, charges, and expenses incurred in and about any such action as 
shall bi^ taxed by the proper otiicer in that behalf, subject to be reviewed in 
like manner and by the same authority as any other taxation of costs by 
such officer.** 

(h) As to the duties and liabilities of carriers of goods by land, see ante. 
p. 122, n. (a). 
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For refusing to carry goods at a lawfih rate qf charge : Faxendale 
V. Eastern Counties JRy. Co.^ 4 C. B. N. S. 63 ; 27 L. J. C, P. 137. 

Counts against a railway company for refusing to carry packed 
parcels^ wlwrehy the plaintiff was injured in his trade as a carrier : 
Crouch V. Great Northern Ry, Co,, 11 Ex. 742 ; 25 L, J. Ex. 137 ; 
and see ante, p. 126, n. (5). 

For refusing to carry a horse unless the value was declared and 
insured : Robinson v. SouthAVestern Ry. Co., 19 C. B. N. S. 61; 
34 E. tT. G. P. 234. 


Against Carriers for not carrying and delivering Goods within a 

reasonable time (a). 

That the plaintifT delivered to the defendants, as and being car- 
riers of goods [by railw ay] from to , certain goods of the 

plaiutiflT, to be by them carried from to aforesaid and 

there delivered for the plaintifl’ within a reasonable time in that 
behalf, for reward to the defendants, and the defendants as such 
carriers received the said goods for the purpose and on the terms 
aforesaid ; and a reasonable time for earr^’ing and delivering the 
same as aforesaid elapsed ; yet the defendants neglected for a long 
and unreasonable time in that behalf to carry and delive* the said 
goods as aforesaid, whereby the j)iaintilf was deprived of the use of 
the said goods for a long time, and the same were diminished in 
value. 

Zike counts: Raphael v. Pickford, 6 M. G. 651; Wise y. 
Great Western Ry. Co,, 1 H. ]S’. 03 ; 25 L. J. E.v. 258. 

A like count as to cattle and for injury to the cattle by the delay : 
Allday v. Great Western Ry. Co., 5 B. & S. 903 ; 34 Ij. J. Q. B. 5. 

A count (including several bailments in one count) for not carry^ 
ing by a certain hour : Lord v. (Midland Ry. Co., L. It. 2 C. P. 339. 


Against Carriers for not carrying and delivering Goods in time for 

a Market. 

That the plaintiff delivered to the defendants, as and being car- 
riers of goods [by railway] from to , certain goods of the 

plaintiff to be by tlieni carried from to aforesaid, and there 

delivered for the plaintiff in time for a market to be there held on the 

day of , A.D. , for reward to the defendants, and the 

defendants as such carriers received the said goods for the purpose 
and on the terms aforesaid ; and all conditions were performed, and 
all thi^s happened, and all times elapsed, necessary to entitle the 

plaintiff to have the said goods carried by the defenefants from 

to aforesaid, and tliere delivered to him by the defendants at 

the time aforesaid ; yet the defendants did not deliver the said goods 

for the plaintiff at aforesaid in time for the said market there 

held as aforesaid ; whereby the plaintiff was deprived of the use of 
the said goods, and lost the profits which he would have made by 
selling them at the .said market, and the benefit of the expense 
which he incurred ^in travelling to aforesaid to meet the said 


(a) This breach may he proved under a general breach for not delivering 
the goods. {Rajihael v. Vickford, 5 M. & G. 651.) 
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goods, and in preparing to receive the same and sell them at the 
said market, and the said goods were deteriorated and diminished 
in value. 

Counts for delay in carrying, charging the loss of market as special 
damage : Walker v, York and l^orth Midland My. Co.f 23 L. J. Q,. 
B. 73 ; White v. Great Western My. Co.^ 2 jC. B. N. S. 7 ; Sughes 
Y. Great Western My. Co., 14 C. B. 637. 


Against Carriers for Damaging Goods. 

That the defendants were carriers of goods [by railway] for hire 

from to , and the plaintiff delivered to the defendants and 

the defendants received as such carriers certain goods of the plain- 
tiff to be by the defendants safely carried from to afore- 

said and there delivered for the plaintiff, for reward to the defen- 
dants ; and all conditions were performed, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said goods safely carried as aforesaid ; yet the defendants did not 
safely carry the said goods as aforesaid, and so negligently carried 
the same that they were broken, damaged, and spoiled. 

Like counts: Bchreris v. Great Northern My. Co., 6 H. & N. 
366 ; 30 L. J. Ex. 153 ; Collard v. South- Mastern My. Co., 7 H. & N. 
79 ; 30 L. J. Ex. 393 ; Coxo?i v. Great Western My. Co., 5 H. & N. 
274; 29 L. J. Ex. 165. 

A like count, alleging a declaration of the value of the goods under 
the Carriers Act (11 Geo. IV. 1 Will- IV. c. 68), and the accept- 
ance of an engagement to pay an increased rate <f charge : Behrens 
V. Great Northern My. Co., 6 H. & N. 36)6 ; 30 L. J, Ex. 153. (See 
the Carriers Act, jiost. Chap. V, Carriers.'') 


Against a Carrier for losing Goods (a). 

That the defendant was a carrier of goods for hire from to 

, and the plaintiff delivered to the defendant, and the defendant 

received as such carrier certain goods of the plaintifl’, to be b}'^ the de- 
fendant taken care of, and safely and securely carried from to 

aforesaid, and there delivered for the plaintiff, within a reason- 
able time in that behalf, for ro\>ard to the defendant; and a reason- 
able time for carrying and delivering the same as aforesaid elapsed ; 
5 "et the defendant did not take care of the said goods, and safely 
and securely carry and deliver the same for the plaintiff as afore- 
said ; whereby the same were lost to the plaintiff. 

Like counts : Sanquer v. London and South-Western My. Co., 16 
C. B. 163 ; Coombs v. Bristol and Exeter My. Co,, 3 H. & N. 1 ; 


(a) A carrier is not liable in an action of trover for a mere omission or 
negligence in his employment, as for a non-delivery or loss of or injury to the 
goods, but must be sued in a sjiecial action for the breach of the conti*act 
or duty. (2 Wins. Saiiud. 47 i ; Ross v. Johnson, 5 Burr. 2825 ; Williams 
V. Gesse, 3 Bing. N. C. 8t9.) But a misdelivery of the goods to a wrong 
person amounts to a conversion, for which he may be sued in trover. {Ib. ; 
Devereux v. Barclaif, 2 B. & Aid. 704; Stephenson v. Mart, 4 Bing. 483 ; 
Wyld T. Bickford, 8 M. & W. 413.) 
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27 L. J. Ex. 269 ; Metcalfe v. London and Brighton By. Co., 4 
C. B. N. S. 307 ; 27 L. J. C. P. 205 ; Simons v. Great Western By. 
Co.y 2 C. B. N. S. 620 ; JIamson v. London and Brighton By. Co., 
2 B. & S. 122 ; 29 L, J. Q. B. 209. 


Count against a railway company for negligently carrying cattle ; 
and for not providing a fit and proper truck for cartying cattle : 
Gregory v. Midland By. Co., 2 H. & C. 944 ; 33 L. J. JEx. 155. 
lAs' to the liability of carriers in re.*ij)€ct of carriage of lire animals, 
see ** The Bailway and Canal Trajfic Act, 1854,” 17 & 18 Viet. c. 32, 
xind the cases decided under it, cited post. Chap. V, “ Carriers.'* 


By a consignor against a carrier . for not taking reasonable care of 
goods after a refusal by the consignee to accept them : Hudson v. 
Ba.rendal€, 2 H. & !X. 575 ; 27 L. J. Ex. 93 


Against a Booking-Office Keeper for losing Goods. 

Tliat tlio defendant kept an (dlice for rocriving and hooking goods, 
and delivering the same to certain carriers for tlic purj>ose of being 
carried to the places to wliicij the same might respectively be di- 
rected, and for kee]iing and taking care of such goods at the said 
ofiice until such delivery as aforesaid, for reward to the defendant ; 
and thereu])on the plaintiff' deliv(»red to the d(‘fendant at the said 
office a parcel of the plaintiff*, to be by the d(‘fendant booked and 
delivered within a reasonable time in that behalf to a certain carrier 
for the purpose of being carried by him to tin* ])laee to which the 
same as directed, and to be kept and taken eare of at the said 
office by the defendant until such delivery, for tlie plaintiff' for re- 
ward to the defendant, and the defendant received and had the said 
yiarcel for the jmrpose and on tlie terms aforesaid ; and all eonditions 
were fulfilled, and all things hap]>ened, and all times elapsed, neces- 
sar}" to entitle the plaintiff’ to have tlie said goods taken eare of and 

delivered as afon suid ; vet the defendant ilid not dt liviT the said 

•> 

parcel to the said carrier for the jnirpose aforesaid within such rea- 
sonable time as afore.>aid, and tJie defendant did not in the meantime 
and until such delivery take reasonable care th<*reof at the said office, 
and whilst he had the care and custody of the said ]»areel for the 
purj)Ose aforesaid negligently lost the same. 

A like count : Gdhart v. Bale, 5 A. & E. 543. 

Against a railway company for losing goods left in their custody 
at a station, see ante, p. 128. 


(a) A common carcior is not responsible as an insurer after carriage 
of the goods to their fU*stinntion, though they are not accepted by the con- 
signee ; after completion of tlie carriage tlie carrier remains liable only 
for negligence. ( Garside v. Trent Navigation, 4 T. B. 581 ; and see Bourne 
T. Qailiffe, 3 M. A G. 643 ; 11 Cl. & F. 45 ; Crouch v. Great Western Ry. 
Co., 2 H. & N. 491 J 27 L. J. Ex. 345.) 
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Against Shipowners for the Loss of Goods, 

That the plaiDtiff caused to be delivered to the defendants, and 
they received certain goods to be by them shipped on board of the 

shit) , and safely and securely carried therein from to , 

ana there delivered for the plaintiff, certain perils and casualties only 
excepted, for freight payable by the plaintiff to the defendants ; and 
the defendants were not prevented from .so shipping, carrying, or 
delivering the said goods by any of the perils or casualties aforesaid ; 
and all conditions were performed, and all things happened, and all 
times elapsed, necessary to entitle the pldintiff to nave the said 
goods safely and securely carried and delivered by the defendants as 
aforesaid ; yet the defendants did not safel}" and securely carry and 
deliver the said goods as aforesaid, and the same were during the 
said voyage lost to the plaintiff. 

Like counts : Gihhs v. Pofte}\ 10 ]\r. & W. 70 ; Moreicood v. 
Voltok, 1 E. & B. 743; Williams v. African Steamship Co., 1 
H. & N. 300; 2G L. J. Ex. G9. 


By the consignor against the carrier for refusing to deliver the 
goods: Jones v. Jones, 8 M. & W. 431. 


For Damage to Goods shipped in the Dcfendanf s Ship to he 

carried, - 


That the plaintiff delivered to the defendant, and the defendant 
received from the plaintiff, certain goods of tlie plaintiff, to be by 
the defendant safely and securely shipped and carried in the siiip 
on a voyage from to , and there delivered for the 


plaintiff, for freight payable by the plaintiff to the defendant ; yet 
the defeinhint so negligently carried the said goods in the said ship 
on the said voyage, that by reason thereof a large part of them was 
damaged and rendered of no use to the plaintiff. 

Like counts: Lareroni v. Druri/, 8 Ex. IGG ; Alston v. JELemng, 
11 Ex. 822; 25 L. J. Ex. 177 ; Kay v. Wheeler, L. 11. 2 C. P. 302; 
36 L. J. C, P. 180. 


Count against a ferryman for damaging goods in the passage : 
Walker v. Jackson, 10 Ivl. W. 101. 


For Damage to Goods occasioned hy negligent Sto^cage (a). 

That the plaintiff delivered to the defendant, and the defendant 
received from the plaiutifl* certain goods of the plaintiff, to be by the 

(a) The owner of the ship is, in general, liable for the proper stowage 
and safe carriagi' of the g<’>ods ; unless the ship is under charter amounting 
toll demise of tluvship with the services of the master superadded, or the 
consignor has notice that the ship is under charter and not under the con* 
trol of the owner. {Sandeman v. Scurr, L. R. 2 Q. B. 86 ; 36 L. J. Q. B. 
58.) The owner or master is not liable for the negligence of the stevedore 
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defendant shipped and stowed on board the ship — , and carried 

therein from to ,for the plaintiff, certain })erils and casualties 

only excepted, for freight payable by the plaintiff to the defendant, 
ana upon the terms that tne defendant should use due and proper 
care in the stowage of the said goods; yet the defendant did not 
use due and proper care in the stowage of the said goods, and so 
negligently stowed the same that by reason thereof, and not by 
reason of any of the said excepted perils or casualties, the said good^s 
w ere damaged. 

Lile counts: Phillips v. Clark. 2 C. B. N. S. 150 ; 20 L. J. C. P. 
108 ; Hutchinson v. Guion. 5 C. B. N. S. 149; 28 L. J. C. P. 03 ; 
Jilaikie v. Sfauhridac. 0 O. B. S. tS94 ; 28 L. J. C. P. 329 ; 
Sandeman v. iScurr. jL. B. 2 Q. B. 80 ; 30 L. J. Q. B. 58. 


Pif a carrier against the shipper of goods for knoicinglt/ shipping 
dangerous goods ivithoiit giving notice to the carrier: liilliarnsy. 
past India Co.. 3 East, 192 ; Bra.ss v. Maitland , ^ \ 

20 L. J. Q. B. 49. And see Alslon v. Herring. 11 Ex. 822; 25 L. 
J. Ex. 177 ; Hutchinson v. Gnion. supra ; Karrant v. Barnes. 11 
C. B. S. 553 ; 31 L. J. C. P. 137. 

Against the shipowner under the Merchant Shipping Act. 1862, 
25 & 20 Viet. c. 03, s. 07, landing goods without giving the owner 
t wentp-four hours' notice of rr(tdine.ss to didirer : Berresford V. Mont- 
gomerie. 17 C. B. 2s . tS. 379 ; 34 L. J. C. P. 11. 


Carbiebs. III. Of Passexgebs (a). 


Against a Pailway Company J'or rcfn.Vnig to carry the Plaintiff. 

That the derendants were eonimon carriers of jiassengers and their 
luggage on a railway from to , fur reward to the defen- 

dants ; and the plaintiff at a n-ar'unable and proper time and place 
in tliat behalf tendered liiinself uith his reasonable luggage to the 

defendant.^ at aftjresaid, to be received and carried by them as 

a passenger with lii.s said luggage from the lust-mentioned place to 
aforesaid, and re(juested the defendants as such carriers to re- 
ceive and carry liini with liis said luggage a.s such ])assenger as afore- 
said ; and the plaintiff was then in a tit and proper state to be carried 
by the defenctants as such ])as8enger as aforesaid ^^ith his said lug- 
gage, and was then ready and willing and offered to pay to the de- 
lendants all reasonable hire and reward for being so carried as such 
passenger as aforesaid with his said luggage, \vln*reof the defendants 
then had notice ; and the defendants then had sufficient time, room, 

appointed by tlie charterer himself {Plaikie v. Slembridge. 6 C. B. N, S. 
894; 28 L. J. C. V. 329) ; unle.s8 it is eiprcHsly provided in the charter- 
party that he shall be liable. (Sack v. Ford. 13 C. B. N. S. 90; 32 L. J."C. 
P. 12 ; and see lioherts x. Shaw. 4 B. & S. 44 ; 32 L. J. Q. B. 308.) 

(a) As to tlie duties and liabilities of carriers of passengers, see antty p. 
134. 
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and convenience to receive and carry the plaintiff as such passenger 
as aforesaid with his said luggage, and could and ought to nave done 
BO ; yet the defendants did not nor would receive and carry the 
plaintiff with his said luggage as such passenger as aforesaid. 

luike count against carriers hy ship,jfor not receiving a passenger : 
Penett v. Peninsular and Oriental Steamboat Co., 6 U. B. 775. 

Against a railway company for refusing to carry a passenger* s 
luggage: Munster v. South-Eastern Ey. Co., 4 C. B. N. S. 676. 

Count against a railway company for not admittmg the plain- 
tiff's conveyance within the station : (this count will not lie at the 
suit of the owner of a public conveyance, though talcing passengers.) 
Parker v. Midland Py. Co., 18 C. B. 46 ; 25 L. J. C. P. 184. 


Against a Eailivay Company for the Loss of a Passenger’s 

Luggage. 

That the defendants were carriers of passengers and their luggage 

upon a railway from to , for reward to the defendants ; and 

the plaintiff became and was received by the defendants as a pas- 
senger with his luggage, that is to say [a carpet bag], to be by them 
as such carriers safely and securely carried on the said railway from 

to aforesaid by a certain train, and the said luggage to be 

delivered by the defendants to the plaintiff at aforesaid on his 

arrival there by the said train, for reward to the defendants ; and all 
conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said luggage so 
carried aud delivered as aforesaid ; yet the defendants did not safely 
and securely carry the said luggage and deliver the same to the 
])laintiff as aforesaid, whereby the said luggage was lost to the 
plaintiff. 

IJke counts : Marshall Newcastle, and Berwick Ey. Co., 

11 C. B. 655 ; Williams v. G^reat Moslem Ey. Co., 10 Kx. 15 ; 
Butcher London and South-Western Ey. Co., 16 C. B. 13; Mun- 
ster y. South-Eastern Ey. Co., 4 C. B. N. S. 676 ; 27 L. J, C. P. 
3 )8; Great Northern liy. Co. v. Shepherd, 8 Ex. 30; Mytton v. 
Midland Ey. Co., 4 H. & 615 ; 2S L. J. Ex. 385 ; Stewart v. 

luondon and North-Western Ey. Co., 3 H.«feC. 135; 33 L. J. Ex. 
199; and sec counts J'ramed in contract, “ Carriers,” ante, p. 135. 

A like count, where the fare had been paid for the passenger by 
another person : Marshall v. York, Newcastle, and Berwick Ey, 
Co., 11 C. B. 655. 


A like count again.st a carrier hy ,^hip : Wilton v. Eoyal Atlantic 
Mail Steam Nav. Co., 10 C. B. S. 453 ; 30 L. J. C. P. 369. 

A like count against a company carrying between two places, 
partly by railway and partly by steamboat : Pianciani y, London 
and South-Western Ey. Co., 18 C. B. 226; Le Conteur y. London 
and South-Western Ey. Co., L. E. 1 Q. B. 64. 

A like count against a coach proprietor : Miles v. Cattle, 6 Bing. 
743 . 

A like count for a temporary loss of luggage : Hearn v. London 
and South-Western Ey. Co., 10 Ex. 793. VThe Carriers Act is no 
defence to the latter count; Ib.; 2 ^os(, Chap. Y, “ Carriers.”} 
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Against a Railway Company for Delay in a Train. 

That the defendants were carriers of passengers in a railway from 
to for hire, and the plaintiff hecame and was received by 


the defendants as such carriers as a passenger to be carried by them 

on the said railway from — to aforesaid, for reward to the 

defendants, by a train which the defendants advertised and represent- 
ed to the plaintiff by a published train-bill to be a train starting from 

aforesaid to aforesaid at o’clock in the [afternoon], 

and as arriving at aforesaid at o’clock in the [afternoon] ; 

and by reason of the defendants' negligence, default, and want of 
proper management of their traffic upon the said railway, the said 

train did not start from aforesaid at the time in that behalf 

above spccilied. or within a reasonable time afterwards, and did not 

arrive at aforesaid at the time in that behalf aforesaid or within 

a reasonable time afterwards; whereby the plaintiff was put to ex- 
jiense and inconvenience, and was ]>reventeil from attending to his 
uusiness at aforesaid as he otherwise would have done. 

Lil'e counts framed in conirarty ante, p. 130. 


Against a Carrier for a personal Injury to a Passenger. 

That the defendants were carriers of passengers upon a railway 

from to , for reward to the defendants, and the plaintitl’ 

became and was received by the defendants as a passenger to be by 
tliem safely and securely carried upon the said railw ay on a journey 

from to aforesaid, for reward to the defendants ; yet the 

defendants did not safely and securely carry the plaintiff upon the 
said railw ay on the said journey, and so negligently and unskilfully 
conducted themselves in carrying the ]dainliir u])on the said railway 
on the journey aforesaid, and in managing the said railw ay and the 
carriage and train in which the jilaintilf was a jiassenger u})on tiie 
said railway on tln^ said journey as aforesaid, tliat tlie ])laintiff was 
thereby wounded and injured, and incurred loss of time and expense 
in and about the cure of his wounds and injuries. 

Like counts : Carjme v. London and Jirighton Py. Co., 5 Q. B. 
747 ; Withers v. North Kent lit/. Co., 27 L. J. Kx.417 ; Head head 
T. Midland Ey. Co., 30 L. J. (^. B. 181 ; where see as to the liability 
of a railway company for a defert in a carriage. 

A like count by a post'ftjfiec official carried under contract with 
the 2>ast-ojffice : Collett v. London and North-Western Ey. Co., 10 
Q B. 984. 


Against a coach proprietor for in jury to a pas.senger : Curtis v. 
Drinkwater, 2 B. k. Ad. 109 ; Ansel I v. Waterhouse, *0 M. k S. 385. 

A like count against an omnibus proprietor ; Brien v. Bennett, 
8 C. & P. 724. 

Against a railway company for an injury to a passrttger orcasioned 
by their neglect to light the station : Martin V. Great Northern Ey- 
ilo., 10 C, B. 179 ; and see post, Negligence.*' 

Af/ainst the owner of a steamer for an in jury to a passenger : 
Dalyell v. Tyrer, E. B. k E. 899 ; 28 L. J. (J. B. 52. 
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Count hy the executor or administrator of a passenger hilled, under 
Lord CamphelVs Act, see “ Executors,** post, p. 326. 


Caeeiees. IV. Of Messages (a). 

Against an JElectric Telegraph Company for not transmitting a 

Message, 

That the defendants carried on the business of transmitting 
messages for the public by electric telegrapli (amongst other 

places) from to , for reward to the defendants ; and the 

plaintiff delivered to the defendants and they received from the 
plaintiff a message to be transmitted by them for the plaintiff from 
— to aforesaid, for reward to the defendants, and a reason- 

able time for so transmitting the said message elapsed ; j^et the de- 
fendants did not transmit the said message from to afore- 

said ; whereby the plaintiff was prevented from receiving a sum of 
inone}' which would have been sent to him if the said message had 
been so transmitted as aforesaid, and was put to delay and inconve- 
nience in waiting for an answer to the said message, and was pre- 
vented from transacting his business, and lost the money which he 
paid to the defendants for transmitting the said message. 

A count framed in assumpsit for iransmiiting a message incor^ 
redly : M' Andrew Electric Telegraph Co., 17 C. B. 3. 


Count for injury done to a telegraphic cable hy negligent nai'iga^ 
lion : Submarine Telegraph Co. v. Dickson, 15 C. B. N. S. 759 ; 
3 L, J. C. P. 139. 


-Common (5). 

Eor a Disturbance of the Plaintijfs Eight of Common of Pasture, 
by digging up the Tutf and Soil and enclosing. 

( Venue local.) That the plaintiff was possessed of a messuage and 


(a) See “ The Telegniph Act, 1863,” 26 A 27 Viet. e. 112 ; cited ante, 
p. 137. 

(h) Common ."] — By the Prescription Act, 2 A 3 Will. IV. e. 71, s. 1, it 
is enacted “That no claim which may be lawfully made at the common law 
by custom, jirescription, or grant, to any right of common or other profit 
or benefit to he talsen and enjoyed from or upon any land ” “of any person 
or body corporate, except such matters and things as are herein specially 
provided for, and exccj>t tithes, rent, and services, shall, wliere sucli right, 
profit, or benefit shall have been actually taken and enjoyed by any person 
claiming right therc'to without interruption for the full period of thirty 
years, bo defeated or destroyed by showing only that such right, profit, or 
benefit was first taken or enjoyed at any time prior to such period of thirty 
years, but nevertheless sucli claim may be defeated in any other way by 
which the same is now liable to be defeated ; and wlien such right, profit, 
or benefit shall liave btvii so taken and enjoyed as aforesaid for the full 
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land, and by reason thereof was entitled to have common of pasture 
for all his commonable cattle levant and couchant in and upon his 


period of sixty years, the right thereto shall be deemed absolute and inde- 
feasible, unless it shall appear that the same was taken and enjoyed by 
some consent or agreement expressly made or given for that purpose by 
deed or writing.” 

Section 2 provides in similar terms for rights of way or other easements, 
but assigning corresponding terms of twenty years and forty years for the 
periods of prescription instead of thirty years and sixty years. 

Section 4 enacts, “ Tliat each of the respective periods of years herein- 
before mentioned shall be deemed and taken to be the period next before 
some suit or action wherein the claim or matter to which such period may 
relate shall have been or shall be brought into question, and that no act or 
other matter shall be deemed to be an interruption within the moaning of 
this statute unless tlie same shall have been or shall be submitted to or 
acquiesced in for one year after the party interrupted shall have had or 
shall have notice thereof, and of the person making or authorizing the same 
to be made.” 

Section 5 enacts, ** That in all actions upon the case and other pleadings, 
wherein the party claiming may now by law allege his right generally, 
witliout averring the existence of such right from time immemorial, such 
general allegation >hull still be deemed sullieicnt ; and if the same shall be 
denied, all and e^er^ the matters in tliis Act mentioned and provided which 
sliall be ap])lieablc to the case, shall be admissible in evidence to sustain or 
rebut such allegation ; and that in all pleadings to actions of trespass, and 
in aU other jdeadings wherein before the pa‘'8ing of this Act it would have 
been necessary to allege the right to ha\e existed from time immemorial, it 
shall be sulhcient to allege the enjoyment thereof as of right by the occu- 
piers of the tenement in ifspcct whereof the same is claimed for and during 
such of tlie periods mentioned in this Act as may be ap})licablc to the case, 
and without claiming in the name or riglit of tlic owner of the fee, as is 
now usually done ; and if tlie other party shall intend to rely on any pro- 
viso, exception, incaj^aeity, disability, contract, agreement, or otlier matter 
hereinbefore mentioned, or on anv cause or matter of fact or of law not in- 
consistent with the sinqile fact of enjo\ ment, the same sliall be specially 
alleged and set forth in answer to the allegation of the party claiming, 
and shall not be received in evidence on iiin general trav erse or douiul of 
such allegation.” 

Section 6 enact.s “ Tlmt in the sev<*ral ca.«>es immtioned in and provided 
for by this Act, no presumption .“hall be allowed or made in favour or sup- 
port of any claim, upon proof of tlie exercise or cnjowneiit of the right or 
matter claiinetl for any less period of time or numluT of years tliuii for such 
period or number nientioned in this Act, as may be upplicahle to the case 
and to the nature of the claim.” 

Section 7 pro\ides, ” 'J'hat the time during whieli any j>crson otherwise 
capable of resisting any claim to any of the matters hefon^ mentioned shall 
have been or shall be an infant, idiot, non compos mentis, feme coverty or 
tenant for life, or during which any action or suit shall have been pending, 
and which shall have been diligently pro.seeuted until abated by tlie death 
of any party or parties thereto, shall he excludinl in the computation of the 
periods hereinhefore mentioned, except only in oiises wliere the right or 
claim is hereby declaretl to be ah.'^olute and indefeasible.” 

“ Providerl alwnys,”^by s. 8, ” that when any land or water upon, over, 
or from w liich anv sueli wav or other convenient (sic) watercourse or use of 
all liave been or shall be enjoyed or derived, hath been or shall be 
der or by virtue of any term ot'life or any term of years exceeding three 
om the granting thereof, the time of the enjoyment of any such way or 
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8aid messuage and land, over a waste or common called , situate 

at , at all times of the year, as to the said messuage and land 

other matter as herein last before mentioned during the continuance of such 
term shall be excluded in the computation of the said period of forty years in 
case the claim shall within three years next after the end or sooner deter- 
mination of such term be resisted by any person entitled to any reversion 
expectant on the determination thereof.” 

The interru[)tion under ss. 1, 4, must be an obstruction by some adverse 
claimant, and not a mere cessation of user by the claimant himself. (Carr 
V. Foxier, 3 Q. B. 581.) An action or legal proceeding is not essential to 
show non -acquiescence in such interruption, which is a mere question of 
fact. (Bennison v. Cartwright, 5 B. & S. 1 ; 83 L. J. Q. B. 137.) 

The periods prescribed by the Act are required to be next before some 
suit or action wherein the claim shall bebrouglit in question (see s. 4) ; con- 
sequently until such suit or action the period is not complete, and the right 
is not e.stablished (Ward v. Bohins, 15 M. A W. 237) ; but the establish- 
ment of (he right in any such suit or action i.s conclusive in any subsequent 
suit or action between the same parties without further proof of enjoyment 
for the period next before the pending suit or action. (Cooper v. Huhhuck, 
12 C. B. N. S. 456 ; 31 L. J. C. P. 323.) 

In declaring for an injury to a right of common, or any other prescriptive 
right it has always been sutlieient for the plaintiff to state his title genei*ally 
in the form given in the above precedents. (1 Wms. Saund. 345 (2).) 
Tliis mode of pleading has been ex]>i*essly preserved and sanctioned by the 
Prescription Act, s. 5, above cited. In pleas and subsequent pleadings such 
general statement of tlie right was formerly inadmissible, and the title must 
have been more specially set forth ; the statute however has simplified tlie 
mode of doingso. (1 Wms. Saund. 345(2) ; post, Chap. “ Cornmon”) 

A right of common of pasture for cattle levant an<l coiichant caimot be 
prescribed for in resjicet of a messuage only without land. ( Schohs v. Har- 
greaves, o T. R. 46 ; Benson v. Chester, 8 T. R. 3116.) ‘ Cattle levant and 

couchant’ imports such number of cattle as the land to which the right of 
common is appuiixmant is capable of maintaining ; but it docs not neces- 
sarily import that the cattle using the common are actually maintained on 
the land. (Carr v. Lamheri, L. R. 1 Ex. 168 ; 34 L. »1 . Kx. 66 ; 35 lb 121.) 

Though the right may be stated geiienilly in the declartition in respect to 
the title, it should bo de.scribed accurately in respect to its extent, with all 
the restrictions and quHlification.<i, if any, to which it is subject. It is 
immaterial tliat a right is alleged more narrowly than it really exists, 
provided the allegation is wide (*nough to cover the di-'tnrbanee complained 
of (see Duncan v. Louch, 6 Q. B. HOI ; Tehbutt v. Selbg, 6 A. A £, 786); 
but if the right is alleged too largely and the pliiiiififi* fails in the proof of 
part, he I'aimot, witiiout an amendment, have a verdict on a tra\ er.se of the 
right, altliough lie ]>rove sutlieient to maintain the action. (Bradsivorth v. 
Turkhigton , 1 Q. B. 782 ; and see Brunton v. Hall, 1 Q. B. 7H2 ; DreweJl 
V. Toivter, 3 B. A Ad. 735.) 

A right of common was held to be well laid as ** for sheep at all times 
of the year,” though it was provetl to be subject to folding the sheep 
at night on a certain farm ; the exjm'ssion being held to mean all usual 
times. (Brook v. Wiftef, 2 IJ. Bl. 221.) Where the declaration alleged a 
right of common for all <*ominonahle cattle, it was held to be some evidence 
in sup|Kirt of it that tlie plaiiitift’ was shown to have turned on all the 
cattle which he kept, although he had never kcjit any sheep. (Manifold v. 
Pennington, 4 B. A C. 161 ) Where the declaration claimed a right of com- 
mon in the inhabitants of a borough, and it appeared timt the limits of the 
borough had btM»n extimdcd. and that the right was confined to the ancient 
limits, the variance w as hidd fatal, although the plaintiff proved that he in- 
habit^ within the ancient limits. (Beadswurth v. Turkington, 1 Q. B. 782.) 
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appertaining]^ ; and the defendant on divers days and times disturbed 
the plafintiff in the use and enjoyment of his said common of pas- 
ture by wrongfully [diggins up and subverting the soil, and carry- 
ing away the turf of the said waste, and by enclosing and separating 
part of the said waste from the residue thereof, and so continuing 
the same for a long time] ; whereby the plaintiff was prevented from 
having the use and enjoyment of nis said common of pasture in so 
ample and beneficial a manner as he otherwise might have had. 

Ziilce counts : Carr v. Foster^ 3 Q. B. 581 ; Micketts v. Salwey, 
2 B. & Aid. 360. 

For Obstructing the Flaintiff* s Fight of Common hy putting on 

Cattle, 

{Venue local.) That the plaintiff was possessed of certain land, 
and by reason thereof was entitled to have common of pasture for 
his sheep and all other his commonable cattle levant and couehant 

in and upon his said land in a waste or common called . situate 

at , at all times of the year, as to his said land appertaining ; 

and the defendant on divers days and times disturbed the plaintiff 
in the use and enjoyment of his said common of pasture, by wrong- 
fully putting divers horses, cows and sheep in and upon the said 
waste, and kee]hng and depasturing the same there fora long time; 
whereby the plaintiff was prevented from having the use and enjoy- 
ment of his said emumon of pasture in so ample and beneficial a 
manner as he otherwise might have had. 

A like count: Boicen v. Jenkin, 6 A. A E. Dll. 


A like count in resjieci of common if paxivre to which the plaintiff 
was entitled as a freeman of a borough : Beadsworih v. TorkingtoHj 

1 Q. B. 782. 

A like count by an oicner of land in a common field claiming a 
right of common over the whole field : Chets man v. llardham^ 1 B. 
& Aid. 706. 

A like count claiming a right of common for a certain number of 
cattle of different kinds: Sichols v. Chapman^ 5 H. A 2s. 643 ; 29 

L. J. Ex. 461. 

For disturbing a right of common hu surcharging : Boicen v. Jen- 

kin,eA. A E. till. 

For disturbing a right of common by remocing the mantire of the 
cattle and so impoverishing the common : Pindar v. Wadsworth, 2 
East, 154. 


Where the declarution alleged a right of eominon by reason of the posses- 
sion of a rnessiiagc and land, and the proof was of a rigid of eonimon in 
respect of land only without any inesHuage, tlie plaintiff was held entitled 
to the verdict. {RUkeltiPy. Salwcy, 2 B. A Aid. 36(t) 

If the allegation of the right is divisible, it seems that the plaintiff is 
entitled to a limited verdict for a divisible part of the right alleged, though 
he fails to prove the residue. (See GH^s v. Groves, 12 Q. B. 721 : I Chit. 
PL 7th ed. 4(00.) 
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Count against a Joint StocJc Company for refusing to Register the 

Plaintiff as a Shareholder (a), 

(See the form of commencement^ ante, p. 27.) That the defendants 
are a joint stock company registered and incorporated under the 
Companies Act, 1862, and tlie plaintiff subscribed the memorandum 
of association of the said company for shares in the said com- 

pany, and took and became proprietor of the said shares [or, became 

and was the transferee and proprietor of shares m the said 

company], and became and was entitled to have his name entered 
in tne register of members of the said company as a member in 
respect of the said shares, according to the provisions of the said 
statute in that behalf ; and all conditions were performed, and all 
things happened, and all times elapsed necessary to entitle the 
plaintiff to nave his name entered by the defendants in the register 
of members of the said company as a member in respect of the said 
shares ; yet the defendants neglected to enter and made default in 


(a) By the Companies Act, 1862, 25 & 26 Viet. c. 89, s. 35, it is enacted, 
“ that if the name of any person is without sufficient cause entered in 
or omitted from the register of members of any company under this Act, 
or if default is made, or unnecessary delay takes place in entering on the 
register the fact of any person having ceased to be a member of the com- 
pany, tlie person or member aggrieve*!, or any member of the company, or 
the company itself, may, as respects companies registered in England or 
Ireland, by motion in any of her Majesty’s superior courts of law or equity, 
or by application to a judge sitting in chambers, or to the vice- warden of 
the Stannaries in the case of comj>anie8 subject to his jurisdiction, and as 
respects companies registered in Scotland by summary petition to the Court 
of Session, or in sucli other manner as the said Courts may direct, aj^alxfgy 
an ojrder of the Court that th«? register niay be rcctffiedji and the Court may 
eilh^ rePuse sucdi application with or without costs, to be paid by the ap- 
plicant, or it may, if satislied of the justice of the case, make an order for 
the rectitioation of the register, and may direct the company to pay all the 
costs of such motion, application, or petition, and any damages the party 
aggrieved may have sustained : the Court may in any proceeding under 
this section decide on any question relating to the title of any person who 
is' a party to sueli proemling to have his name entered in or omitted 
from tlic register, whetlier such question arises between two or more mem- 
bers or alleged members, or between any members or alleged members and 
the company ; and generally the Court may in any such proceeding decide 
any question that it may be necessary or expetlient to decide for the recti- 
fication of the register ; provided that the Court, if a court of common law, 
may direct an issue to be tried in which any question of law may be raised, 
and a writ of error or appeal in the manner directed by ‘ The Common Law 
Procedure Act, 185 1,’ shall lie.” 

Tlie Court is bound to cjjierciso this jurisdiction if called upon. (Ex p. 
Swan, 30 L. J. C. P. 113.) The plaintiff may also proceed against the 
company by action or by mandamus. (See“ Mandamus, post, p. 356.”) 

By 8. 37 of tlie Act it is provided that the register of members shall 
bo primd facie evidence of any matters by the Act directed or authorized 
to be inserted tlierein (as to which see s. 25). 

Tlie sections of the Joint Stock Companies Act, 1856, 1857, which cor- 
responded to the above ciiactmente, were repealed by the Companies Act, 
18G2, except so as concerned existing rights and liabilities (s. 206). 

o 
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entering tbe name of the plaintiff in tlie register of members of the 
said company as a member in respect of the said shares ; whereby 
tbe plaintiff has bet-n deprived of bis title to tbe said shares, and 
has been prevented from selling and transferring the some, and has 
lost tbe profits which be would otherwise have made from tbe sale 
and transfer thereof, and has been prevented from receiving tbe 
dividends and profits due upon tbe said shares. 

A like count against a company constituted under a private Act : 
Daly V. Thompson, 10 M. & VV. 309. 

A like count with a claim for a mandamus, under the C, L. P, 
Act, 1854, to compel the company to register the plaintiff as a share* 
holder : JS^orris v. Irish Land Co., 8 E. & B, 512; 27 L. J. Q. B. 
115 ; Copeland v. North-Pastern My. Co., G E. & B. 277. See Man* 
damns,* post, p. 356. 

Against a company for neglecting to y'cgister shares in the name 
of the plaintiff, the purchaser of them, whereby they became forfeited 
for non-payment of calls : Catchpole v. Amhergaie My. Co., 1 E. & 
B. 111. 

Against a company for wrongfully declaring the plaintiff's shares 
forfeited and selling them : Catchpole v. Amhergaie My. Co., 1 E. 

B. Ill ; Cockerell v. Van Diemen s Land Co., 18 C. B. 451. 


CoNSPIEACT. 


S(e “ Malicious Prosecuti*rn*' post, p. 350 : and see Barber v. 
Le.<iiter, 7 C. B. K. S; 175 ; 29 L. J.C. P. 1<)1 ; Castriquev. Behrens, 
3 E. E. 709 ; 30 L. J. Q. B. 163 ; Cutierell v. Jones, 11 C. B. 713. 


CoNVEIlSIOK OF Goons, OE Teoveh (a). 


Count for the Conversion of Goods f Trover J. {C. L. P. Act, 1852, 

Sched. B. 28.) 

That tbe defendant converted to his own use, or wrongfully de- 
prived the plaintiff of the use and possession of the }>laiutiff’8 

(a) Conversion of goods, or trover — This form of action is called trover 
from the original forjii of the declaration, when it was applii'able only to 
cases of goods lost and found, and converted hy (he tinder to his own use. 
When this form of action wne cxtende^l to all conver.sions of goods, whether 
ensuing upon a loss and finding or not, the averment of the loss and 
finding inserted in tlie count bieamc fictitious. (1 Chit. PI. 7th ed. 163.) 
Since the C. L. P, Act, 1852, s. 49, has uholiyhed this fictitious averment, 
the cause of actirm may [>cThap8 be? more correctly designated by the real 
name of the injury, na a conversion of goods, wliich is the term adopted in 
the schedule to the Act. 

A couvemon is a wrongful interference with goods, as by taking, using, 
or destroying them, intr^msistent with tlie owner’s right of possession. 
(Fouides V. Willoughby, 8 M. & W. 540 ; Thoroyood v. Robinson, 6 Q. B. 
769 5 Jonss v. Brown, 25 L. J. Ex. 345 ; Simmons v. Lillystone, 8 Ex. 431 j 
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goods ; that is to say, iron, hops, household furniture [or as the case 
may he}. 


Heald v. Ca/rey, 11 C. B. 977 j Burroughes v. Bayne, 5 H. & N. 296 ; 29 
L. J. Ex. 185 ; Pillot V. Willcinson, 2 H. & C. 72 ; %ih. 345 ; 32 L, L. Ex. 
201 ; 34 ih. 22.) To constitute this injury there must be some act of the 
defendant repudiating the owner’s right, or soino exercise of dominion in- 
consistent with it. (/5.) 

A mere contract of sale of goods, not in market overt, without delivery 5 
or change of possession, as it does not affect the property in the goods, is 
not a conversion by the seller {Lancashire Wagon Co. v. Fitzhugh, 6 H. & 
N. 502 ; 30 L. J. Ex. 231) ; but the sale of goods lying in a dock with the 
delivery of a dock wiirrant by wliich possession may be obtained, being 
tantamount to delivery of the goods, is a conversion by the seller. {Johnson 
V. Stear, 15 C. B. N. S. 330 ; 33 L. J. C. P. 130.) 

The purchase of goods which the seller had no right to sell, accompanied \ 
by taking possession, is a conversion by the purchaser against the true 
owner, although the purchaser did not know the sale was wrongful ; so, 
where a principal ratifies the unauthorized purchase on his behalf by his 
agent of a chattel w'hich the vendor had no right to sell, he is guilty of a * 
conversion. {Hilbery v. Hatton, 2 H. & C. 822 ; 33 L. J. Ex. 190.) Wliere 
the plaintiff placed goods on board defendant’s ship to be carried, the refusal 
of the defendant to give the plaintiff bills of lading in his own name was 
held to amount to a conversion. {Falk or Falke v. Fletcher, 18 C. B. N. 

S. 403 ; 34 L. J. C. P. 1 to.) 

Where the conversion cannot be proved by any positive act, it may be in- 
ferred from proof of a demand of the goods by the plaintiff, and a refusal to 
deliver them b\ the defendant, he having the control over them at the time. 
{Philpott V. Kelley, 3 A. &. E. 106 ; Verrall v. Robinson, 2 C. M. & R. 
495 J Catt< rail v. Kenyon, 3 Q. B. 310 : JiPKewen v. Catching, 27 L. J. Ex. 
41 ; Walker v. Clyde, 10 C\ B. X. S. 381. As to the effect of a qualified 
demand or refusal, see Alexander v. Southey, 5 B. & Aid. 247 ; Cranch v. 
White, 1 Bing. jS.«C. 414; Rushirorfh v. Taylor, 3 Q. B. 699; Davies v. 
Fenton, 6 Q. B. 413 , Lee v. Bayes, 18 C. B. 590; Clark t. Chamberlain, 

2 M. W. 78 ; Burroughes v. Bayne, supra.) If some time is necessarily 
taken by the defeiulant to obtain actual possession of the goods, and deliver 
them ii]), and he does not make any unnecessary delay in doing so, he is not 
on that account guilty of a conversion. {Totene v. Lewis, 7 C. B. 608.) If 
lie has a bond fide doubt us to I he rightful ownership, and takes a reasonable 
time to clear it up before delivering the goods, this delay does not make him 
guilty of a conversion, {l\nighan v. Watt, 6 M. & AV. 492 ; and see Pillot 
V. IVilkinson, 3 H. k. C. 315 ; 34 L. J. Ex. 22.) 

An act of conversion tli tiers from a mere trespass, inasmuch as the 
former must amount to a depriiation of the possession to such an extent as 
to be inconsistent witli the right of the owner, and evidence an intention 
to dej^rive him of that right ; wliereas the latter inelndes every direct for- 
cible injury or act disturbing the }K>ssession witiiout the consent of the 
owner, liowevcr slight or temporary the act may be. (Fonfdes v. Willoughby, 

8 M. & W. 54*0; and see per Parke, J., Smith v. Ooodwin, 4 B. & Ad. 420; 
and see Burroughes v. Bayne, supra.) 

To support tiiis action the plaintiff must have the right to the immediate \ 
possession of the goods, and not merely a property in rcA^ersion. {Bradley ' 
V. Copley, 1 C. B. 685.) Therefore the owner of goods let to another for ^ 
a tenn still continuing cannot maintain this action {Gordon v. Sarper, \ 
7 T. R. 9) ; nor can tlic owner of goods in the possession of another who i»v 
entitled to a lien upon them {Milgate v. Kebble, 3 M. & G^. 100) ; but any 
sjiecial or temporary ownership with immediate possession, as under a lien, 
is sufficient to mtiintaiu the action, {hegg v. Fvans, 6 M. & W. 36.) So 
where goods are bailed to another for hire, the bailee w^ould be the proper 

o 2 
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person to sue for a conversion by a third party ; but where the bailee de- 
termines the bailment by any act inconsistent witli it, as whore the bailee 
of goods for hire sells them to a third party, the bailor may at once sue the 
purchaser or the bailee for a conversion. (Cooper v. WiUomaity 1 C. B. 672 ; 
. Brtfant v. Wardell^ 2 Ex. 479) ; and where the bailee became bankrupt 
I and his assignees sold the goods, the bailor was held entitled to sue them 
for the conversion. (Fennx, Bittleston^ 7 Kx. 1 52.) Where goods 'were pledged 
to secure a loan, and the pledgee disposed of them before he was entitled to 
do so under the contriiet, it was held that the pledgor might sue him for a 
conversion, hut could recover only the value of the goods less the amount of 
the loan {Johnson v. Stear^ 15 C. B. N. S, 330 ; 33 L. J. C. P. 130 ; but see 
Donald v. L. R. 1 Q. B. 585 ; 35 L. J. Q. B. 232, where it was 

lield that the pledgor, under such circumstances, did not become entitled to 
the immediate jwssession of the goods, and could not maintain detinue with- 
j out having paid or tendered the amount of the loan) ; if after a sale of goods 
passing tlie property to the buyer, subject to a mere lieu in tlie seller for the 
price, the seller resells and delivers them to another party, he may be sued 
f.^r a wrongful conversion, but the buyer can only recover the value less the 
I'riee. (Martindale v. Smith,, 1 Q. B. 389 ; Chinerp v. Vially 5 II. & N. 288; 
29 L. J. Ex. 180; Page v. Ednljee, L. R. 1 P. C. 127.) 

This action cannot in general bt‘ supported against a bailee or person in- 
trusted with the possession of goods for a sj^eial purpose, for a nu?re omis- 
sion or iiegligonce in tlie course of the eniphnment ; thus a loss of goods by[ 
a carrier is not a converMon. (2 Wins. Saund. 47 i ; Roxsx. JohnsoHy 5 Blur. 
2825 ; Williams v". THessey 3 Bing N. C. 849) ; but if the bailee deals with 
the goods in a manner inconsistent with the purpose for which they are held, 
lie may be guilty of a conversion, as where a carrier delivers goods. to the 
wrong person. (Ih. ; Dtvereujr v. Barelatf, 2 B & Aid. 702 ; Stephenson v. 
Ilarl, 4 Bii'ig, 476, 483 ; Wyld v. Pickfordy 8 M. k W. 443.) 

A person having a 8|>ecial property in goods, with immediate possession, 
as a bailee, may maintain an action against the absolute owner for a wrong- 
ful conversion, but can only recover damages in respeet of his limited in- 
terest. (Roberts v, Wyatty 2 Taunt. 208; Brterhg v. Kendall, 17 Q. B. 
937 ; and see Turner v. llardcastle, 11 C. B. X. 8. tiH3 ; 31 L. J. C. P. 193.) 

Upon any bailment of goods which do(‘s not exclude the absolute ovFuer’s 
riglit to the immediate possession, either tlic bailor or the bailee may main- 
tain an action for a conversion by a third party. (Sicolls v. Bastard, 2 C. 
M. & R. 059 ; Rooth v. Wilson, 1 B. & Aid. 59.) 

A .ioini owner of goods cannot maintain this action against his co*owTier 
in resjK*ct of any act of the latter consistent with his ownership ; but if 
tlie latter is guilty of an act ineoiiHisteut with joint ownership, as a complete 
de^struetion of the grwjds or a sale of them in market overt, it amounts to a 
conversion for which the joint owner can sue. (2 Wms. Snuml. ^ t7 o. ; Hig- 
qins V. Thomas, 8 Q, B. 908 ; Jones v. Brou n, 25 L, J. Ex. 345 ; Mayhem 
V, Herrick, 7 C. B. 229 ; and see ** UonrerWon,” post, (’hap. VI.) 

As poft.«f*«sioii in fact is e%idence of the right of possession, it is suflicient 
to maintain the a<rtion against a wroiigdcsT w ho cannot show a better title 
in himself or authority under a better title, (Eiliott v. Kemp, 7. M. A W, 
312; Norlham v. Boteden, 11 Kx. 7(> ; Armory v. Delamirie, 1 tSmith’s 
L. 6th c-d. 315 ; Bourne v. Foshrooke, 18 0. B. N. 8. 515 ; 34 L. J, 0, 
P. 164.) But if a jilainlitf' was not in po'-wswion at the time of the conversion 
and lias to rely upon his right only, be must then be able to prove a good 
title in order to maintam the action. In the latter case the defendant might 
rebut the plaintitfjs title by showing a /wjr lertii (Gadsden v. jBarreue, 9 Ex, 
514 ; Leake v. Loveday, 4 M. & G. 972), which he ex>uld not do in the 
lunner, where he has disturlicd the actual possession of the filaintilf, unless 
he couhl justify under the authority of the third party. (Jeffries v. Great 
Western By. Co., 5 K. A B. 802 ; 25 L. J. Q. B, 107 ; WhUe v. MnlMt, 
6 Ex. 713 ; and see Thorne v. Tilbury, 3 H. A X. 684 ; 27 L. J. Ex, 407 ; 
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Biddle v. Bond, 6 B. & S. 225 ; 34 L. J. Q. B. 137.) Where the plaintiff 
had obtained possession of some tallow, part of the salvage from a fire, and 
his possessory right had been lawfully divested, he waslicld not entitled to 
-maintain trover against a person who subsequently purchased it. {Buckley 

V. Gross, 3 B. & H. 566 ; 32 L. J. Q. B. 129.) An uneertificated bankrupt 
having been again adjudicated bankrupt, it was held that the second as- 
signees might maintain trover for goods acquired by tlie bankrupt after his 
first bankrupty against all persons except the first assignees. (Morgan v. 
Knight, 15 C. B. N. S. 669 ; 33 L. J. C. P. 168.) 

The owner of a future or revet^ionary interest in goods may maintain anV 
action for any injury to his reversionary right, but must sue as reversioner. 
(See post, “ Reversion,^') 

The action for conversion lies only in respect of specific personal property ; 
it will not lie for money, though certain in amount, unless it be identified 
in specie. {Orton v. Butler, 5 B. & Aid. 652 ; and see Foster v. Green, 31 
L. J. Ex. 158.) It does not lie for fixtures, eo nomine, as they form part of the 
land, and therefore cannot be converted. {Davis v. Jones, 2 B.*& Aid. 165 ; 
Minshall v. Lloyd, 2 M. & W. 450 ; Weeton v. Woodcock, 5 M. A W. 587 j 
Mackintosh v. Trotter, 3 M. A W. 186; Wilde v. Waters, 16 C. B. 637 ; 
24 L. J. C. P. 193.) But a count may be framed for wrongfully depriving 
the plaintiff of his right to remove them. {London and Westminster Loan 
Co. V. Drake, 6 C. B. N. S. 798 ; 28 L. J. C. P. 297 ; see Fixtures,'" post, 
p. 332.) If they have been reduced to the state of moveable goods by seve- 
rance, they become capable of being converted ; and altliough they ought not 
to be described bvthe technical term fixtures, vet a declaration for the con- 
version of fixtures has been held good after verdict. {Sheen v. Rickie, 5 M. A 

W. 175 ; 7 Dowl, 335 ; and see Fiblei v. Smith, 4 T. R. 504; Dalton v. 
Whittem, 3 Q. B. 961 ; Wilishear v. Cottrell, 1 E. A B. 674.) So it will lie 
for soil taken up from the land and removed {Hiygon v. Mortimer, 6 C. A 
P. 61f5) ; and for coals wrongfully dug from plaintiff 's land, and the plain- 
tiff may recover the full value of tlie co.ils, when and where severed, with- 
out deducting the cost of severing. {Marltn v. Porter, 5 M. A W. 351 ; A/or- 
gan v. Fomell, 3 Q. B. 278 ; Poirell v. Rees, 7 A. A E. 426 ; but see Moren'ood 
V. Wood, 3 Q. B. 410 n. ; /Jilfonv. Woods, h. R. 4 Kq. 432, 36 L. J. C. 941.) 

Tlie goods should be described in the dwlamtion with sulficicnt certainty 
to inform I lie defendant as to the nature of tlie goods taken. {Taylor 
V. Wells, 2 Wins. Sauiid. 74 ; Pope v. Tillman, 7 Taunt. 642 ; Sheen v. 
Rickie, supra.) But they may be dt‘scribcd geueraliy as in the above form 
taken from Schedule (B) to the C. L. P. Act, 1852 ; and by s. 49 of that 
Act statements of quantity, quality and value, where these are immaterial, 
art' to be omitted. Where the plaiiititf succeeds as to some of the goods 
laid in the declaration only, the defendant is entitled to have the verdict 
entered for him as to the residue, and is entitled to the costs in respect 
thereof if any have been incum’d. {Williams v. Great Western Ry. Co., 

1 Dowl. N. 8. 16 ; Freshitey v. Wells, 26 L. J. Ex. 228.) 

The measure of damages in this action is not neccssarilv the value of the 
goods, but the compensation for the loss actually sustained ; thus, where a 
vendee sued the vendor for a conversion of the goods sold, the goods not 
having been delivered a^id price not having been paid, and not being 
recoverable by the vendor by reason of the conversion, the measure of 
damages was held to be the difference between the value of tlie goods and 
the contract price, that is to say, the same as in an action for the breach of 
contract in not delivering the goods {Chinery v. Viall, 5 H. A N. 288 ; 29 
L. J. Ex. 180 ; ante, j[). 241) ; but where after delivery of the goods to the 
vendee, the vendor retook them, the vendee was lield entitled to recover 
the full value of the goods though the price had not been paid : the price 
being recoverable by the vendor in full. {Gillard v. Brittan, 8 M. A W, 
575 ; and sec Stephens v. Wilkinson, 2 B. A Ad. 320 ; “ Sale of Goods f 
ante^ p. 242.) Where goods are pledged to secure a lo^u and wrong- 
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Count for the conversion of scrip certificates: Acraman v. Cooper^ 
10 M. <& W. 585 ; <f abstracts of title : jRoherts v. Wyatts 2 Taunt. 
268 ; (fan agreement of guarantee : McLeod v. 2 M. & Gr. 

326; of a delivery order Jbr goods : Godts v. Hose, 17 C. B. 229 ; of 
halves of bank-notes sent in inchoate payment of a debt : Smith v. 
Mundy^ 29 L. J. Q. B. 172 ; of hills of ejrcliangc : Evans v. Kymer^ 
1 B. & Ad. 528 ; Jones v. Fort, 9 B. & C. 764. [As to the property 
in letters, see Uopkinson y. Lord Barqhley, L. 11. 2 Cli. Ap. 447 ; 3(5 
L. J. C. 504.] 


fiilly conTerted, the owner can recover only the value of the jjoods less tlie 
amount of the loan. {Johnson v. Stcar, 15 C. B. N. 8. 330 ; 33 L. J. 0, P. 
130 ; Donald Suckling, L. R. 1 Q. B. 585 ; 35 L. J. (J. B. 232 ; see ante^ 
p. 292.) Where a person liaving a special pro])erty in goods sues the »ibsolute 
owner for a wronijful conversion, he is only entitled to recover damages to 
the extent of his limited interest {Brierley v. Kendall, 17 Q. B. 937) ; but 
in an action against a stranger who is guilty of a conversion he is entitled 
to recover tlie full value of the goods. {Turner v. Ifardcaslle, 11 C. B. N. 
S. 683 ; 31 L. J. C. P. 193.) Where the defendant having obtained a 
judgment against the jdaintilf wrongfully refused to give up certain goods 
of the plaintiff then in his possession, and atterwards sold them under his 
judgment, tlie plaintiff was held entitled to recover the full value of tho 
goods {Kdmondson v. Kuttall, 17 C. B. N. S. 280 ; 31 L. J. C. P. 102) ; so 
where the defendant having obtained a judgment against the plaintiff seized 
his goods under proce-js, but in a place where tlie j^rocess did not run, the 
plaintiff w’as held entitled to recover the full value of the goods. {Sowell v. 
Champion, 6 A. & E. 107.) 

Special damage, not necessarily incidental to the wrongful conversion of 
the goods, may be claimed in this action ; it must be stated in the declara- 
tion in the usual way. (Udoon v . llnphael , 2 Bing. X. C. 310; Bodley v. 
Reynolds, 8 (^. B. 779.) By the 3 & 4 Will. IV. c. 12, s. 29, in all actions 
of trover the jurj' may, if they shall think fit, give damages in the nature 
of interest, over and above the value of the gootls. 

Tlie form of declaration given in the schedule of the C. L. P. Act, 1852, 
runs in tho alternative, “ converted to his own use, or wrongfully deprived 
the plaintiff,” etc. The charge of wrongful dc]>rivation may jierhaps bo 
treated as merely an explanation or amplification of the conversion, and 
not as forming a distinct cause of u<*t ion. Any other construction might raise 
considerable difficulty as to the ctfl’ct of the general issue. It is not un- 
usual in practice to j<du both statements by the ivord “and” instead of 
“or.” (Chit. Forms, loth ed. 91,0, dA', and jx'r Willes, J., London 
* and Westminster Loan Co. v. l)rake, 2S h. J. C. P. 297, 298; Munster 
V. Souih-Kastern Ity. Co., 4 C. B. N. 8. 676, 679, n. (a).) 

By tlie C. L. P. Act, 1852, s. 49, the statement of losing and finding 
and bailment in actions for goods or their value, is to he omitted. 

The judgment for the plaintiff in trover vests the property in the goods 
in the defendant. {Buckland v. Johnson, 15 C^. B. 145.) But not where 
the daraoge.s are not estimated on the footing of lilt full value. (2 Wins, 
Saund. 77 dd, n.) 

In this action the Court will sometimes exercise a summary jurisdiction 
to stay proceedings upon a return of the gixids and payment of nominal 
damages and costs^ and on such other terms as the C<ourt thinks proper to 
impose : as to which, see 2 Chit. Pr. 11th cd, p. 1367 ; and see Moon t. 
Raphael, 2 Bing. N. C. 310, 314. 

Counts in trover and detinue (see post, p. 311) are not generally allowed 
together, but may be under special circumstances. {Mockford v. Taylor, 
19 C. B. N, S. 209 ; 34 L. J. C. P. 352.) In the action of detinue the 
Court niay order execution for the return of the specific cliattol, without 

^ XI damaires. (See post, p. 313.) 
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Count for the conversion of carpenter s tools^ stating as special 
damage that the 'plaintiff was prevented from working : Bodley y. 
Meynoldst 8 Q. B. 779 ; of fixtures taken as a distress : Dalton y, 
Whittemf 3 Q. B. 961 ; <f a skip,, tackle, stores, etc. : Beid y, Fair^ 
hanks, 13 C. B. 692 ; of a windmill : Flory y, Denny, 7 Ex. 581 ; 
21 L. J. Ex. 223. 

Count for the conversion of dead grouse : Farl of Lonsdale y. 
Bigg, 11 Ex. 669 ; 1 H. & N. 923 ; 25 L. J. Ex. 73 ; 26 D). 196 ; 
o/* rabbits: Blades v. Higgs, 12 C. B. N. S. 501 ; 13 lb. 844; 11 
H. L. C. 621 ; 31 L. J. C. P. 151 ; 32 lb. 182 ; 34 Ib. 286. \_As to 
the property in game and animals ferae naturae, see the above cases ; 
and see also Sutton y. Moody, 1 L. K-aym. 250; Churchward y. 
Studdy, 14 East, 249 ; Hannam y. Mockett, 2 B. & C. 934.] 

Count by the Assignees of a Bankrupt for a Conversion before the 

Bankruptcy. 

(Commence ivith t lie form, ante, p. 24.) That the defendant, be- 
fore the said E. F. became bankrupt, converted to his own use or 
wronjrfully deprived the said E. F. of the use and possession of 
goods which were then of the said E. i^.,that is to say, iron, hops, 
household furniture [or as the case may be. In this case the plain- 
tiffs must sue as assignees. A count may he added for any conversion 
after the bankruptcy, as in the next form, if the plaintiffs sue in re- 
spect of it as assignees {Williams v. Vines, 1 1). & L. 710).] 

Count by the Assignees of a Bankrupt for a Conversion after the 

Bankruptcy. 

(Commence with the form, ante, p. 24.) That the defendant, after 
the said E, F. became bankrupt, converted to his own use or 
wrongfully deprived the plaintiffs, as such assignees as aforesaid, of 
the use and possession of goods of the plaintifls as such assignees as 
aforesaid, that is to say, iron, hops, household furniture [or as the 
case may he. Tn this case the plaintiffs may sue either as assignees 
or in their iiidividual capacity.] 

A like count : Baker v. Gray, 17 C. B. 462. 

A special count by the assignees of a bankrupt in respect of the 
conversion of goods of another pcrsoji in the order and disposition of 
the bankrupt at the time of the bankruptcy : Graham v. Furher, 14 
C. B. 134, 410. 

Counts by the assignees of insolvent debtors for conversions before 
and after the insolreyicy : Sheen v. Bickie, 5 M. & W. 175 ; Herna- 
mann y. Barber, 15 C. B. 774 ; Chilton v. Carrington, 16 C. B. 206. 


Count by an Executor or Administrator for a Conversion in the 
Lifetime of the Testator or Intestate, 

(Commence with one of the forms, ante, pp. 17-20.) That the de- 
fendant, in the lifetime of the said C, D., converted to his own use 
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or wrongfully deprived the said C, D. of the use and possession 
of goods then of the said C. D,, that is to say, iron, hops, house- 
hold furniture [<w as the case may he. In this case the ^plaintiff 
must sue in his 7'epresentative character. If there has also been a con~ 
version smce the death a count may he. added as in the next form^ if 
the plaintiff^ sues in respect of it tn hits representative character^ 


Count hy an Executor or Administrator for a Conversion after the 

Death of the Testator or Intestate, 

{Commence with one of the forms, ante^ pp. 17-20.) That the de- 
fendant, after the death of the said C. D„ converted to his own use 
or wrongfully deprived the plaintiff, as such executor [or adminis- 
trator] as aforesaid, of the use and possession of goods of the plain- 
tiff as such executor [or administrator] as aforesaid, that is to say, 
iron, hops, household furniture [/i,^ the case may he. In this case 
the plaintiff may sue either in his representative character or in his 
individual capacity']. 


Against an Executor or Administrator for a Conversion hy the 

Testator, 

{Commence with one of the forms, ante, pp. IS, 21.) That the said 
6r. E.i in his lifetime and within six calendar months next before 
his death, converted to his own use or wrongfully deprived the 
plaintiff of the use and possession of the plaintiff’s goods, that is 
to say, iron, hops, household furniture [or as the case may he] ; and 
this action was commenced within six calendar months next after 
the defendant as such executor [or administrator] as aforesaid took 
upon himself the administration of the estate and effects of the said 
O. H. [As to this action against executors or administrators, see 
** Executors f post, p. 32G, n.] 


Count hy Husband and Wife for a Conversion of the Wife^s Goods 

before Marriage (a). 

{Commence with the form, ante, p. 22.) That the defendant con- 
verted to his own use or wrongfully deprived the said C., whilst she 
was unmarried, of the use and T)Osse88ion of goods then of the said 
C., that is to say, iron, hops, nousehold furniture [or as the case 
may he]. 


Count against Hmhand and Wife for a Conversion hy the Wife 

before Marriage, 

{Commence with the form, ante, p. 22 ) Tliat the said C., whilst 
she was unmarried, converted to ncr own use or wrongfully de- 

w 

{a) After the bankruptcy of the husband he cannot sue in respect of 
causes of action vested in him in right of his wife, which if vested in him 
alone would pass to his assignees. The aRsignoos of the bankrupt huslmnd 
must join with the wife in suing for a conversion of the wife’s goods before 
marriage.^ {Richhell v. Alexander, 10 C. B. N. S. 324 ; 30 L. J. C. P. 268 j 
and see Yates v. Sherrington, 12 M. & W. 855 ; and see ante, p, 173.) 
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Copyright, 

prived the plaintiff of the use and possession of the plaintiff’s goods, 
that is to say, iron, hops, household furniture [or as the case may be]. 


Against husband and wife for a conversion by the wife during 
marriage : Catterall v. Kenyon ^ 3 Q. B. 310. 


Copyright (a). 

For Infringing the Copyright in a Book by Printing Copies. 

(5 Si *6 Viet. c. 45, 15*.) 

That the plaintiff was the proprietor of a subsisting copyright in 


(a) Copyright iu works of literature after publication exists only by 
statute. (See Jefferys \. Booseyy 4 H. L. C. 876 ; 24 L. J. Ex. 81 ; Meade 
V. Conqnesty 9 C. B. N. S. 755.) 

Copyright is regulated by the following statutes ; — 

By 5 & 6 Viet, c. 45, as to books, which includes “ every volume, or part 
or division of a volume, pamphlet, sheet of letter-press, sheet of music, map, 
chart, or plan published separately.” (s. 2.) An action for the infringement 
is given by s. 15: s. 24 makes registration of the copyright a condition 
precedent to an action for infringement (see Wood v. Booseyy L. R. 2 Q. B. 
840; and as to registration of assignment, see Ib.). 'So copyright 
acquired by mere registration before publication. {Maxwetl v. Boggy 36 L. " 

As to oml lectures, by 5 & 6 AVill. IV. c. 65 ; 6 & 7 Viet. e. 65. 

As to dramatic pieces and musical performances, by 3 & 4 Will. IV. c. 15, 
and the above statute, 5 & 6 Viet. c. 45, ss. 20, 21. The arrangement of 
the score of an opera for the pianoforte is an original composition for the 
purposes of the Act, so that the arranger, and not the composer of the opera, 
must be registeri'd as the author. {Wood v. Boosey, L. R. 2 Q. B. 340.) 

Also engravings and prints, scnlptiires, models, copies and casts, and 
designs for ornamenting articles of manufacture, are respectively protected 
bv various statutes; 8 Gik). II. c. 13 ; 7 Geo. III. c. 38; 17 Geo. III. 
c.* 57 ; 5 & 6 Viet. c. 100 ; 6 & 7 Viet. c. 65 ; 13 & 14 Viet. e. 104 ; 14 & 
15 Viet. c. 8 ; 15 & 16 Viet. c. 6 ; 21 A 22 Viet. c. 70 (under which latter 
Act, s. 9, the action may be brought in the County C’ourt). Cojnes made 
by photography are within these statutes. {Oamhart v. Bally 14 C. B. 

S. 306 ; 32 L. J. C. P. 166 j Graves v. Ashfordy L. R. 2 C. P. 410 ; 36 L. 

J. C. P. 139.) 

Copyright in works of the fine arts is regulated by 25 & 26 Viet. c. 68. 

International copyright is regulated by 7 & 8 Viet. c. 12. An alien 
author resident in a foreign country is not entitled to copyright in this 
country. {Jefferys v. Booseyy 4 II. L. 815 ; 24 L. J. Ex. 81*) An alien 
author resident in British dominions, as in a colony, is entitled to copyright 
{Low V. Moutledgey L. R. 1 Ch. Ap. 42 ; 33 L. J. C. 717.) A first publi- j 
cation abroad deprives the author, whether British or a foreigner, of any • 
copyright save such as he may acquire under the Internationa Copyright 
Act. {Jeffery 8 v. Booseyy supra ; Boucicanlt v. Delafieldy 1 H. & M. 597 ; ‘ 
33 L. J. 0. 38.) 

There is no copyright in immoral or illegal publications. (See Southey t. ; 
Sheru^oody 2 Mer. 435, 439.) As to infringing the copyright in a dictionary, 
see Spiers v. Browny 6 W. R. 352 ; in a directory, Kelly v. Morris^ L. R. 

0 3 
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a book entitled , and tbe defendant, after the passing of the Act 

of Parliament passed in the sixth year of the rei^fn of Queen Vic- 
toria to amend the law of copyright, did, witliout the consent in 
writing of the plaintiff so then being such proprietor as aforesaid 
and contrary to the said statute, print and cause to be printed for 
sale [and for exportation] divers copies of the said book ; whereby 
the plaintiff has been prevented from selling divers copies of the 
said book, and his profits in the said copyright have been dimi- 
nished (a). 

Like counts : Loosey v. Lcividson^ 4 D. & L. 147 ; Siceet v. JBen^ 
ningy 16 C. B. 4-59 ; and see “ Injunction y* post y p. 341. 


For Infringing the Copyright in a Book hy selling Coptics uni awf ally 

printed. 

That the plaintiff was the proprietor of a subsisting copyright in 
a book entitled , and alter the passing of the Act of Parlia- 

ment passed in the sixth year of the reign of Queen Victoria to 
amend tbe law of copyright divers copies of the said book had, 
without the consent in writing of the plaintiff so then being such 
proprietor as aforesaid and contrary to the said statute, been printed 
by one G. H. for sale ; and the defendant, well knowing tlie pre- 
mises, afterwards, without the consent in writing of the plaintiff* so 
being such proprietor as aforesaid and contrary to the said statute, 
sold [and published and exposed to sale and hire] divers copies of 
the said book which bad been so printed as aforesaid ; whereoy the 
plaintiff was prevented from selling divers copies of the said hook, 
and his profits in the said copyright have been diminished. 

Like counts : Wright v. Tallisy 1 C. B. 893 ; Booseyx, Davidson. 
4 D. & L. 147. 

Count for infringing the copyjvght of a nntsical composition hy 
printing it for safe: dementi v. Walker y 2 B. A C. 861 ; JtjfWys 
V. Booseyy 24 L. J. Ex. 81 ; Cocks v. Burdayy o C. B. 860; Boosey 
v. Purdayy 4 Ex. 145. 

For infringing the copyright of a song, with a likeness of the singer 
on the outside leafy hy printing and sr/finq imitations : Chappell v. 
Davidson, 18 C. 13. 194; 2.5 L. J. C. P. 225. 

For infringing the copyright of a song hy gratuitous circulation : 
Novello V. Sudlowy 12 C. B.' 177. 

For infringing the copyright of a print : Brooks v. Cocks, 3 A. &> 
E. 138 ; West V. Francis, 5 B. A Aid. 737. 

For infringing the copyright in a print hy means of photography : 


1 Eq. 697 ; in etatistical returns, Scott v. Stanford, L. R. 3 Eq. 718; 36 
L. J. 729 ; in articles published in periodicals, Smith v. Johnson, 4 Giif. 
632 ; 33L.J.C. 137. 

(a) It is frequently advisable to add a count in trover or in detinue under 
the 5 & 6 Viet. c. 45, s. 2.3, which provides that all copies of the book un- 
lawfully printed or imported shall be deemed the property of the proprietor 
of the copyright, and he may, after demand in writing, sue for and recover 
the same and damages for the detention in detinue, or damages for the con- 
version in trover. • 

A claim for an injunction may also be added if required. (See form, post^ 
Injunction'') An injunction will be granted without proof of actual 
damage. {Tinsley v. Lacy, 1 H. A M. 747 j 32 L. J. C. 535.) 
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Gamlart v. Ball, 14 C. B. N. S. 306 ; 32 L. J. C. P. 166 ; Graves 
V. Ashford, L. R. 2 C. P. 410. 

For selling a print from a spurious plate, under 17 Geo. III. c. 57 
(field to lie without quillv knowledge ) : Gambart v. Sumner, 5 H. <fc 
K. 5 ; 29 L. J. Ex/OS. 

For infringing the copyright of a bust ; Gahagan v. Cooper, 3 
Camp. 111. 


Counts for infringing a design for an article of manufacture, within 
6 & 7 Viet. c. 65 : MiUengen v. Picken, 1 C. B. 799. 

Count for the irfringement of a design registered under 5 6 Viet, 

c. 100; 21 &i 22 Viet. c. 70; Harrison v. Taylor, 3 H. & N. 301 ; 
4 Ih. 815 ; 27 L. J. Ex. 315 ; 29 lb. 3 ; Heywood v. Potter, 1 E. 
& B. 439 ; Norton v. Nirholls, 28 L. J. Q. B. 225 ; M" Crea v. 
Holdsworth, L. li. 1 Q. B. 264 ; Ih. 2 H. L. 380 ; 33 L. J. Q. B. 329. 


Count for infringing the eopyriglii of a print under the Interna^ 
tional Copyright Act : Avanzo v. Mudie, 10 Ex. 203. 


Count for penalties for infringing the eopyright of a dramatic 
pieee under 3 & 4 Mill. IV. e. 15 (a) : Fitzhall v. Brooke, 6 Q. B. 
873 ; Shepherd v. Conquest, 17 C. B. 427 ; 25 L. J. C. P. 127 ; ikfor- 
ton V. Copeland, 16 C. 13. 517 ; Hatton v. Kean, 7 C. B. N. S. 268 ; 
29 L. J. C. P. 20; Beade v. Conquest, 9 C. B. N. S. 755; Cumber- 
land V. Copeland. 7 H. & 118; 31 L. J. Ex. 19, 353; Lyonv. 

Knowles, 3 B. & S. 550 ; 32 L. J. Q. B. 71. 

Like count by assignee of the eopyright : Lacy v. Rhys, 4 B. & S. 
873; 33 L. J. Q. B. 157 ; Marsh y. Conquest, 17 C. B. N. S. 418; 
33 L. J. C. P. 319, 


COBPOEATION {})). 

As to actions by and against corporations, see ante. p. 26 ; and 
see “ Company f ante, ]). 140. 

(a) Dramatizing and rei)vesenting a novel on the stage is not an infringe- 
ment of the literary copyright in the novel. {Reade v. Conquest, 9 C. B. 
K. S. 755 ; 30 L. J. C. P. 209.) But printing and selling a drama in which 
the scenes and language of a novel are copied, is an infringement of the 
copyright in the latter. {Tinsley v. Lacy, 1 H. & M. 747 ; 32 L. J. C. 535.) 
But whore the yilaintiir wrote a drama and then turned it into a novel, and 
the defendant dmmatized and rej>resontcd the novel, without knowing of 
the plaintiir s drama, it was held an infringement of the dramatic copyright 
of the plaintiir. {Reade v. Lacy, 1 J. & H. 524 ; 30 L. J. C, 655 ; Reade T. 
Conquest, 11 C. B. N. S. 479 ; 31 L. J. C. P. 153.) The assignment of 
the copyright in a dramatic and musical piece does not convey the right of 
performing it, unless an entry to that effect is registered (5 & 6 Viet. c. 45, 
8. 22) ; before that enactment it was held otherwise. {Cutnbeidand v. Planch4, 
1 A. & E. 680.) 

{h) An action will lie against a corporation for a wrong which they cause 
to be committed, as a trespass to the person, or to land or goods, or a con* 
Torsion or detention of goods ; and the authority of their agent may be 
proved against the corporation without necessarily showing an appoint- 
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County CouETs(a). 


Count against the bailiff of a County Court for wrongfully selling 


ment under seal. {Yarborough v. BanJc of England^ 16 East, 6 ; Smith v. 
Birmingham Oas Co.^ 1 A. & E. 526 ; Matinui v. The Monmouthshire and 
Staffordshire Canal Co., 2 Dowl. N. S. 113 ; Eastern Counties Ry. Co. y. 
Broom, 6 Ex. 314; Ooffy. Great Northern Ry. Co. 30 L. J. Q. B. 148.) 
A corporation is liable for the acts of an agent acting within the scope of 
his empl^’nient (Limpus v. London General Omnibus Co., 1 H. & C. 526 ; 
32 L. J. Ex. 34) ; but an agent can have no implied authority to do what 
the corporation itself i.^ not authorized to do. (Boulton v. London and South’ 
Western By. Co., L. R-. 2 Q. B. 534; 36 L. J. Q. B. 291.) An action for 
a wrong will lie against a corporation w’herc the matter complained of is a 
thing done within the scope of their incorpomtion, and is one which would 
constitute an actionable wrong if done by an individual ; as an action against 
a company conducting an electric telegraph for publishing a libellous mes- 
sage {Whitfield V. South-Eastern By. Co., 1 K. B. A E. 115 ; 27 L. J. Q. B. 
229) ; an action against a cximpauy engaged in running omnibuses for 
driving them in such a manner as to obstruct the plaiiititrin the use of the 
highway (Green v. Li)ndon General Omnibus Co., 7 C. B. N. S. 290; 29 
L. J. C. P. 13 ; Limpus v. London General Omnibus Co., supra) ; an 
action against a railway company for arresting a passenger upon a false 
charge of travelling without having paid his fare. (Ooffv. Great Northern 
Ry. Co., 3 E. & B. 672 ; 30 L. J. Kx. 148 ; and see Boulton v. London and 
South-Western Ry. Co., supra.) But it has not been decided whether an 
action will lie against a corporation for a malicious prosecution. (Stevens v. 
Midland By. Co., 10 Ex. 352.) An. action lies against a corporation for 
damages sustained through their negligence in the ]>erformancc or non- 
performance of their duties. (Henly y. Mayor of Lyme, 5 Bing. 91.) An 
action will lie against a corporation for knowingly keeping a mischievous 
animal. (Stiles y. Cardiff Steam Nav. Co., 33 L. J. Q. B. 310.) An action 
will lie at the suit of a corporation for a libel. (Metropolitan Saloon Omnibus 
Co. y. Hawkins, 4 II. A N. 87 ; 28 L. J. Ex. 201.) An action for fraud 
cannot be maintained against a corporation. (Western Bank of Scotland v. 
Addie, L. R. 1 Sc. Ap. 145.) 

A corporation is liable for the negligence of its servants ujion the same 
principle on which an individual is liable ; and it makes no ditference in 
the liability that the corporiition is appointed to perform duties of a puhlie 
nature or receives no profits for its own benefit ^ Mersey Docks Trustees v. 
Gibbs, L. R. 1 11. L. 93, reversing S.C. in Kx. Cham. 3 II. A N. 164; Coe 
y. Wise, L. K. 1 Q. B. 711 ; and see Master and Sermnt,'^ post, p. 361 ; 
“ Neglige^ice," p. 376) ; and tlie property of the corjioration is liable to exe- 
cutions against them. (Worrall Waterworks Co. v. Lloyd, L. R. 1 C. P. 7l9.) 

(a) By the 9 A 10 Viet. c. 95 (The County Courts Aet, 1846), s. 138, it 
is enacted, “for the protection of persons mrting in the execution of this 
Act, tliat all actions and prosecutions to be commenced against any person 
for anything done in pursuance of this Act shall be laid and tried in the 
county where the fact was committed, and sliall be commenced within three 
calendar months after the fact committed, and not afterwards, or otherwise ; 
and notice in writing of such action, and of the cause thereof, shall be given 
to tlie defendant one calendar month at least before the commencement of 
the action ; and no plaintiff shall rewver in any such action if tender of 
sufficient amends shall have been' made before ftnch'iret ion bnyught, or if 
after action brought a sufficient sam of money ^liaTI have been paid into 
court, with costs, by or on behalf of the defendant.^*^' f8ee Burton y. Le 
Gros, 34 L. J. Q. B. 91 ; and see “ Notice of Action,” post. Chap. VI.) 

By the 13 A 14 Viet. c. 61 (The County Courts Act, 1850), s. 19, 
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Defamation / Libel and Slander, 

^ods seized in execution, contrary /o 9 <& 10 Yict. c. 95, 106 : 

Jiurton v. Le Gros, 34 L. J. Q. fi. 91. [^The bailiff qf a County 
Court is liable for the acts of persons employed to execute process to 
the same extent as the sheriff. (75. ; and see “ Sheriff,** post.y] 


Defamation ; Libel ani> Slander (a). 


it is enacted, “ that from and after the passing of this Act no action shall 
be brought against any high bailiff or bailiff, or against any person or per- 
sons acting by the order and in aid of any high bailiff, for anything done 
in obedience to any warrant under the hand of the clerk or clerks of 
the said Court and the seal of the said Court, until demand hath been made 
or left at the office of such high bailiff by the party or parties intending to 
bring such action, or by his, lier, or their attorney or agent, in writing, 
signed by the party demanding tlie same, of the perusal and copy of such 
warrant, and tlie same hath been refused or neglected by the space of six 
days after such demand ; and in case after such demand and compliance 
therewith, by showing the said warrant to and permitting a copy to be 
taken thereof by the party demanding the same, any action shall be brought 
against such high bailiff, bailiff, or other person or persons acting in his aid 
for any such cause as aforesaid, without making the clerk or clerks, >f the 
said Court who signed or scaled the said warrant defendant or dcfei dants, 
that on producing or proving such warrant at the trial of such actnn, the 
jury sliall give their verdict for the defendant or defendants, notwithstanding 
any defect of jurisdiction or other irregularity in the said warrant; and if 
sucli action be brought jointly against such clerk or clerks and also against 
such high bailiff or bailiff, or otlier person or persons acting in his or their 
aid as aforesaid, then on proof of such warrant tlie jury shall find for such 
high bailiff or bailiff, and for such person or persons so acting as aforesaid, 
notwithstanding such defect or irregularity as aforesaid ; and if the verdict 
shall be given aiiainst the said clerk or clerks, tliat in sucli case the plaintiff 
or plaint itVs shall recover his, her, or their costs against him or them, to be 
taxed in such manner by the proper officer as to include such costs as such 
plaintiff or pluintills are liable to pay to such defendant or defendants for 
wliom such verdict shall be found as aforesaid ; and if anv action shall be 
brought the defendant or defendants shall and may plead the general issue, 
and give tlie special matter in evidence at any trial had thereupon/* 

By the 15 & 16 Tict. c. 54 (“The County Courts Act, 1852,”), s. 6, it is 
enacted, that “ if any action or suit shall be brought against any person for 
anything done in pursuance of this Act, or of any other Act relating to 
County Courts, such person may plead the general issue, and give the special 
matter in evidence ; and the warrant under the seal of the County Court, 
being produced in any such action or suit, shall be deemed suflicient proof 
of the authority of the said County Court previous to the issuing of such 
warrant; and in case the plaintiff in such action shall have a verdict pass 
against him, be nonsuit, or discontinue the action or suit, the defendant shall 
in any of the said cases bo allow ed full costs as between attorney and client,” 

By the 30 & 31 A'iet. c. 142 (“ Tlie County Courts Act, 1867,”) s. 34, 
that Act and the several County Courts Acts specified in Sched. D, which 
are to be cited by the sliort titles given to them in such schedule, are all to 
be construed together as one Act. 

(a) Libel ami Slander.^ — Libel consists in the publication by the deien- 
dant, by means of printing, writing, pictures, or the like signs, of matter ti 
defamatory to the plaintiff. (3 Bl. Com. 125.) 

Slander consists in tlie publication by tlie defendant, by means of words 
spoken, of matter defamatory to the plaintiff. (3 Bl. Com. 123.) ^ ' 
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The nature of the defamatory matter wliich is actionable in a written 
publication or libel, and that which is actionable when spoken, with the 
distinction between them, may be seen from the references to the cases cited 
in the text, which have been classed under the following descriptions. 

Matter imputing criminal ofiences. This is actionable equally Jn the 
form of libel and of slander. 

Matter imputing misconduct in the discharge of a public office. This is 
actionable both as libel and as slander. 

Matter imputing misconduct, or want of care or of qualification •or of 
skill in a lawful profession, trade, or business. This is also actionable both 
as libel and as slander. 

Matter imputing conduct or qualities tending to degrade or disparage the 
plaintiff, or exposing him to public hatred, contempt, or ridicule, is action- 
able as libel when published in print, writing, or other permanent form, 
but not as slander, when merely spoken. (Sec v. Stuart, 1 T. H. 

748 ; 2 Smith’s L. C. 6th ed. 57 ; Thorley v. Kerry, 4 Taunt. 364 ; €U- 
fneut v. Chivis, 9 B. & C. 175; Panniier v. Coupland, 6 M. & W. 105, 
108; Fray v. Fray, 17 G. B. K. S. 603 ; 84 L. J. C. P. 45.) 

Defamatory words merely s)>oken and not actionable under any of the 
above descriptions, but which cause special damage to the plaintiff, arc ac- 
tionable os slander. (See Kelly v. Partington, 5 B. Ad. 645 ; pos/, p. 311.) 

Whether matter, written or spoken, is defamatory, within the above de- 
scriptions, is a question for the jury. It is for the judge to direct the jury 
what constitutes defamation in law, and for tlie jury to .say whether, accord 
ing to such direction, the matter in question is defamatory. (See 32 Geo. 
III. c. 60; Parmiter v. Coupland, i) 'M. & \V. 105; Paylis v. Lawrence, 
11 A. & E. 920 ; per Williams, J., Paris v. Levy, 9 C. B. N. S., 342, 352.) 
The judge may state his opinion to the jury whether tlie matter is defama- 
tory, but lu* is not bound to do so. {Hj.) If the declaration is on the face 
of it not defamatory, judgment may be arrested notwithstanding a verdict 
for the plaintiff. {Hearne r. Stowell, 12 A. & E. 719.) 

Privileged Communications.'] — On certain occasions a person is privileged 
to write or speak according to the best of his belief, and he is not liable to 
an action for matter written or spoken on such privileged oc(‘asion8, al- 
though it be false ; unless he has written or spoken malieionsly in fact and 
not by reason of the privilege, as where he has asserted false and defama- 
tory matter knowing it to be false. On such occasions of privilege it is not 
sufficient for tlie plaintiff to prove the falseness of the matter merely ; but 
he must also show that the defendant acted or spoke on the occasion with 
a malicious irileTil. {Taylor v. Hawkins, 16 Q. B. 398 ; llemmings v. Gas^' 
son, E. B. A E. 316; 27 h. J. Q. B. 252.) The libel itself may be evidence 
of malice. {Gilpin v. Fovder, 9 Ex. 615.) The occasion of privilege is a 
question for the judge ; the existence of express malice is one for the jury. 
{Cooke V. Wildes, 5 E. & B. 328 ; Huntley v. Ward, 6 C. B. N. S. 614 ; 
Cowles V. Potts, 34 L. J. Q. B. 247.) 

The following are some of the principal occasions of privilege : — 

Speeches and proceedings in Parliament are privileged. {U, v. Creevey, 
1 M. & S. 273 ; Lake v. King, 1 Wins. Sauud. 131 i ; Sfockdale v. Han- 
sard, 9 A. & E. 1 ; per Campbell, C. J., Davidson or Davison v. Duncan, 

7 E. A B. 229 ; 26 L. J. Q. B. 104, 107.) 

Reports of speeches or proceedings in Parliament are not in general pri- 
vileged ilb.) ; but the publication of reports, papers, votes, or proceedings 
of either House by the authority of the House is protected by the statute 

8 & 4 Viet. c. 9, 8. 1 ; arfd any copy or extract from such publications is 
privileged by tliat statute, ss. 2, 3. 

Public meetings {Hearne v. Stowell, 12 A. & E. 720) and reports of 
public meetings are not privileged. {Davidson or Davison t. Duncan, 7 
E. A B. 229 ; 26 L. J. Q. B* 104.) A report in a newspaper of the pro* 
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oeedings at a Vestry meeting held under the Metropolis Local Management \ 
Act is not privileged, although the vestry is bound by their Act to publish ? 
the same matter. {Popham v. Plckburn, 7 H. & N. 891 ; 31 L. J. Ex. 133.) ’ 

Statements made b yj^ounseHn the course of judicial proceedings if^rele-^ 
vant to the subject matter and based upon his instructions, and alsb 
comments made by counsel upon the case, are privileged. {Hodgson v. Scar- 
teH^lTW! & Aid. 232 ; Needham v. Howling^ 15 L. J. C. P. 9.) A n at * 
torney acting as an ad vocate has the same privilege as counsel. {Madedgy, 
J^ord^ 5 n. tTr.-TgsTurL. j. Ex. 404.) So statements and comments 
made by a judge relevant to the proceedings are privileged {Jekyll v. Moore^ 

2 ’B. &^,TrrK. ffii) ; or by a coroner. {Thomas v. Chirion^ 2 £. & S. 475 ; 
31 L. J. Q. B. 139.) Statements made by a witness, whether orally or by 
affidavit, in the course of judicial proceedings, if relevant to the proceed- 
ings, are absolutely privileged though false to his ovfii knowledge and 
malicious in fact. (Reiris v. Smithy 18 C. B. 126 ; HendersonY. Broomheady 
4 H. & N. 509 ; 28 L. J. Ex. 360. And see further as to the privilege of 
judicial proceedings, Lake v. King^ 1 Wms. Suund. 131 6 (1) .) 

Statements made in the course of an official inquiry and relevant to the 
matter of the inquiry are privileged. {Beatson v. Skene^ A liT. 838 ; 
29 L. J. Ex. 430.) 

Fair reports of trials injiny public court of justice are privileged. (Hoare 
V. Sitverlockf 9 C. B. 20 ; Lewis v. Levy^ E. B. & E. 537 ; 27 L. J. Q. B. 
282, 288.) A report of an ex parte application for a criminal information 
which was refused was held privileged. {Curry v. Walter^ 1 B. & P. 525.) 
Fair repo rts of })rcliminary inquiries before magistrates, sitting in public, 
where' tJie accused was discharged are privileged. {Lewis v. Levy^ supra,) ^ 
It has been held that reports of .such inquiries where the accused was com- 
mitted or held to bail for an indictable offence are not privileged. {Duncan 
v. Thwaitesy 3 B. & C. 556 ; hut see Lewis v, Lery^ 27 L. J. Q* 282, 
291.) A report of a matter brought before a magistrate not in his judicial 
or magisterial character, as an application to a magistrate for advice, is not 
privileged. {McGregor r, Thicaites,3 B. & C. 24.) A report of proceedings 
before a registrar in bankruptcy upon examining a debtor in gaol was held 
privileged. {Hyalls v. Leader ^ L, K. 1 Ex. 296 ; 35 L. J. Ex. 185.) 

Complaints or applications for redress made in a proper quarter, by parties 
interested in the matter, are privileged, as a complaint of the conduct of a 
magistrate made to the Secretary of State {Harrison v. Bush, 5 E. & B. 
344 ; 25 L. J. Q. B. 25; and see Blagg v. Sturt, 10 Q. B. 899) ; a petition 
to Parliament {Lake v. King, 1 Wins. Saund. 131 h) ; a petition addressed 
by a creditor of an officer in the army to the Secretary of War with a view 
of obtaining payment of his debt, {Fairman v. Ives, 5 JB. & Aid. 642.) Com- ' 
plaints made to a w'ife of the conduct of her husband are not privileged. . 
{Wenman v. Ash, 18 C. B. 836.) 

Confidential communications made by way of advice to protect the in- ^ 
tercsts of the persons to whom they are made, at their request, are privileged, j 
as the character of a servant given to a person asking it {Weatherstone v. ♦ 
Hawkins, 1 T. R. 110 ; Child v. AJfleck, 9 B. & C. 403) ; or the voluntary 
communication to the latter of a fact subsequently discovered {Gardner v. 
Slade, 13 Q. B. 796) ; and the presence of a third person on such occasions 
does not take away the privilege. {Taylor y, Hawkins, 16 Q. B. 308; Manhy , 
V, TTIff, 18 C. B. 544 ; 25 L. J. C. P. 294.) It would also seem that such 
statements vohmhvrilj nnide to a person respecting the conduct of a person 
in his employ, or whom ho was likely to take into his employ, or with whom 
ho is otherwise connected, are privileged, (Sec Paitison y,^ Jones, 8 B. A C. 
578 } M^Dougall v. Claridge, 1 Camp. 267 ; and see Coxhead v. Richards, 

2 C. B. 569 ; Amann v. Damm, 8 C. B. N. S. 597 ; 29 L. J. C. P. 313 ; Fryer 
V. Kinnersley, 15 C. B. N. S, 422 ; 33 L. J. C. P. 96.) A statement of 
opinion made to a tradesman in answer to his inquiry respecting the hand- 
writing of a fictitious order for goods which purported to have been sent 
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by the person making the st-atement was held to be privileged. {Croft v. 
Stevensy 7 H. & N. 570 ; 31 L. J. Ex. 148.) A character of a person who 
was a candidate for the office of trustee of a charity given to a ^Mrson can- 
vassing on his behalf was held privileged. {Cowles v. JPoUsy 34 JL. J. Q. B. 
247>) A clergyman is not privileged in circulating imputations on the cha- 
racter of a person about to set up a school in his parish. {Gilpin v. Fowler y 
9 Ex. 615.) 

Statements made by a person in the discharge of some duty in the con- 
duct of affairs in which his owni interest is concerned are privileged. (Tbo- 
good V. Spgring, 1 C. M. & R. 181; Harrison v. Bushy 5 E. & B. 344 ; 26 
L. J. Q. B. 25 ; Whiteley v. Adamsy 15 C. B. N. S. 392 ; 33 L. J. 0. P. 89 ; 
see Huntley v. Ward^ 5 C. B. N. S. 514.) As a complaint by a person 
that his property' l\ad been stolen by another made in a proper quarter 
to obtain redress {Toogood v. Spyring, 1 C. M. & R. 181 ; Atnann v. Damm, 
8 C. B. N. S. 597 j 29 L. J. C. P. 313) ; or made to the supposed thief him- 
self, though in the presence of a third party {Toogood v. Spy ring, 1 C. M. 
& R. 181 ; Padmore v. Latcrence, 11 A. & K. 380) ; or intide to the servants 
of tile complainant by way of warning. {Somerville v. Hawkins, 10 C. B. 
583.) A charge of bankruptcy made against a trader by his crt‘ditor to a 
person employed by the tnider to sell his goods, with a notice not to pay 
over to Inm the produce of the sale, was held pi*ivih*ged. {Blackham v. 
Pugh, 2 C. B. 611.) 

Fair criticism of literary publications not involving an attack on private 
character is privileged. {Tabari v. Tipger, 1 Camp. 350 ; Carr v. Hood, 1 
Camp. 354, n. ; Paris v. Levy, 9 C. B. N. 8. 312 ; 30 B. J. C. P. 11.) 

Fair comments ujion the public acts of a pei^nn filling a public office or 
character are privileged {Cooper v. Lawson, 8 A. & K. 746 ; Harl of Lucan 
v. Smith, 1 H. & N. 481 ; 26 L. J. Kx. 94 ; Kelly y. Tinling, L. R. 1 Q. B. 
699); but covunient.ypn tJijJ. private acts. of pty-som^AJOJ^not. {Gaihercole x. 
Mially 15 M. & \V. 319.) A writer in a newspaper has no greater privilege 
than any other person in commenting on the public acts or writings of 
others. {Campbell v. Spottiswoodey 3 B, & S. 769 ; 32 L. J. Q. B. 185.) 

f The Form of the Declaration.'] — Tlic dcfani atory^ mattcr must be Jahe, 
and so charged in the decl.arat lonTTlt is U »cn~j^’sn n icil to h^e 

Been pqbTishecJ malicioi^lv*. {Bromaye v. Prosser, 4B- & C. 2o4 ; ITaire v. 
tPtlson, 9 B. & C. 643~; Ptsher v, Clement, 10 B. & C. 475 ; Baylis v. Law- 
rence, 11 A. & E. 920, 924; Huntley v. H^ard, 6 C. B. N. 8. 51 1.) The 
declaration usufilly clmrges tlie words to liavc been printed or spoken and 
publislied maliciously ; but tiiis is not strictly nece^sary, as the tUfiJicp is 
sufficiently im])lied in law from tlie falseness of the defamatory words {Ih.) ; 
evidence of actual malicCj’Tlioirgli not esscirnul to the can.^-e of action, may 
be given to incrcas'^TIi e dama ges. (/6.) TTie forms in the C. L. P. Ac , 
1852, Sch. B. contain tlie word “ maliciously,” and it seems ad- 

visable to retain it. 

The declaration must state that the words were spoken, or the libel was 
written “of the plaintiff, ’ unless the matter it.Hclf sjiokcn or published 
manifestly pointed out and applied to the plaint itl‘; otherwise tlie count 
would be bad even on error. {Clement v. Ftsher, 7 B. & C. 459 ; O'Brien 
r V. Clement, 4 I). & L. 563.) It is necessary t<> scBoul.tho words spoken 
or published ^actly : a count hrercly setting out their cffi^^ would bo bad 
in arrest 6T juJgment {Gtdsole v. Mathers, 1 M. & W. 495 ; Solomon v. 
; Lawson, 8 Q. B. 823 ; It. v. B(^'ry, 4 T. R. 217 ; and see McPherson 
V. Daniels, 10 B. A C. 274; Wood v. Adafns, 6 Bing. 481); so would 
a count charging a libef “ in substance as follows” ( Wright v. Clements, 3 
B. A Aid. 503), or “ purporting,” etc. ( Wood v. Brown, 6 Taunt. 169) j so 
a count which charged that the defendant “asserted and accused the plain- 
tiff of,” etc. {Cook v. Cox, 3 M. A S. 110.) The slander or libel, if contained 
^in a foreign language, should be set out in the original {Zenohio v. Axtell^ 
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Count for a Liheh (C, X. JP. Act, 1952, Scked. JB. 33.) 

That the defendant falsely and maliciously printed and published 

of the plaintifT, in a newspaper called “ , the words following, 

that is to say, “ he is a regular prover under bankruptcies,” the de- 
fendant meaning thereby that the plaintifi‘ had proved and was in 
the habit of proving fictitious debts against the estates of bank- 
rupts, with the knowledge that such debts were fictitious. 


6 T. B. 162 ; Jenkins v. Phillips, 9 C. & P. 766), and should be translated 
with allegations of its actionable meaning ; and the declaration should aver 
that the persons in whose presence it was spoken or to whom it was.pub- 
lished understood the foreign language. (^Amann v. Damm, 8 C. B. N. S. 
597 ; 29 L. J. C. P. 313.) 

Innuendo!] — Expressions which are actionable in their plain and ordinary 
meaning, as calling a man a “thief,” saying that he has committed “per- 
jury,” etc., might always be alleged in the declaration simply^ without any 
explanation, (llarrey v. French, 1 C. & M. 11 ; Day v. Robinson, 1 A. & E. 
558 j Homer v. Taunton, 5 H. &. N. 661 ; 29 L. J. Ex. 318,) But where 
the words are innocent or uncertain in their natural meaning, and are 
actionable only in consequence of the peculiar meaning conveyed by them 
on the particular occasion, as calling a man a “ lame duck,” a “ black 
sheep,” or saying that he is “ forsworn,” or where words arc used ironically, 
it is necessary to add an innuendo or statement of the meaning intend^ 
by the words, whereby they arc rendered actionable (as in the above form, 
and sec fonns of both kinds, p. 308.) (Siveetapple v. Jesse, 5 B. & Ad. 27 ; 
Jackson V. Adams, 2 Bing. N, C. 44)2 ; Vox v. Cooper, 12 W. R. 75, Q. B.) 

In cases of the latter kind, it was formerly necessary to insert in the de- 
clanuion, by way of inducement, a ]>refatory averment of the meaning of 
the words, and then by the innuendo to allege that they were used to con- 
vey tliat meaning. {Alexander v. Angle, 1 C. & J. 143 ; Dag v. Rohhison, 
1 A. & E. 551 ; Voviiiertz v. Levy, 9 A. & E. 282.) The innuendo could 
not enlarge tlic statement in the inducement {lb.), though it might have the 
effect of restricting it. {Sellers v. Till, 4 B. & C. 655 ; Goldstein v. Fo.ss, 
6 B. & O. 154; S. C. in error, 4 Bing. 489.) MorTOver, if the defendant 
disputed the meaning alleged in the inducement, it was necessary for him 
to traverse it, otherwise he was taken to admit that the words bore the 
meaning stated. {Ileming v. Power, 10 M. & W. 564; hPG-regor v. 
Gregory, 11 M. & VV', 296.) By the plea of Not Guilty, the defendant 
denied only that on the particular occasion lie used the words with that 
meaning. {Broome v. Gosden, 1 C. B. 728.) This introductory statement of 
the moaning imputed to tlio words has been rendered unnecessary by the 
Gist sect, of the C. L, P. Act, 1852, which enaets that “ in actions of libel 
and slander, the plaint iff shall be at liberty to aver that the w^ords or 
matter complained of were used in a defamatory sense, specifying such de- 
famatory sense, without any prefatory averment to sliow how' such words 
or matter were used in tJint sense, and such averment shall be put in issue 
by the denial of the alleged libel or slander ; and where the words or matter 
set forth, with or witliout tlie alleged meaning, show a cause of action, the 
declaration shall be suflicient.” {/lemmings v. Oasson, E. B.A E. 346; 27 
L. J. Q. B. 252.) Whether the w'ords are capable of the meaning alleged, 
and whether such meaninn^ is actionable, ai’e questions for fhe Coqrt^, wne- 
tlier t boy, in fact, were lised witir fliat hiesaning is a question fo r the jury . 

v/iS/ur)?. 10TJ.T1.B9DV Broome v. t7o«(fcn,'T C. B. 7^ 

V. Gasson, E. B. E. 346 ; 27 L. J. Q. B. 252 ; Barnett v. Alim, 3 H. & N. 
376 ; 27 L. J, Ex. 412 ; Cox v. Cooper, 12 W. R. 75 Q. B.) 

The Damage .] — Where the defamatory words are actionable in themselves 
(see ante, p. 302), it is not necessary to state any special damage, unless it is 
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Like counts : Tighe v. Coopery 7 K* & B. 639 ; 26 L. J. Q. B. 215 ; 
Memmings v. Gassouy E. B. & E. 346 ; 27 L. J. Q. B. 252. 

Count by husband and u'ife for slander of tvtfe : see Saville v, 
Sweenyy 4 B. Ad. 514; Parkins v. Scott, 1 xl. <fc C. 153 ; 31 
L. J. tex. 331. 

Count against a railway company for a libel published by means 


intended to claim it in addition to the general damages resulting from the 
injury* Where the defamatory words are actionable only in respect of the 
damage caused by them, the fecial damage must be stated in the declara- 
tion in order to support the ambn. 

The s pecia l dama^ must be the natural and pro ximate consequence 
of the demnTafronT* illness ofnBody caused by smiTdcrous words not ac- 
tionable in themselves cannot he relied on ns 8j>ecial daiuttgc, because not a 
consequence wliich genorullv happens under the same circiimBtances. 
(Allsop V. A/hop, 5 H, & 534 ; 29 L. J. Ex. 315.) The loss of the 

hospitality of friends consequent upon slander may be charged as special 
damage. {Moore v. Meagher, 1 Taunt. 39.) Exclusion from a congregation 
of Protestant dissenters is not sufli<*ient special damage. (Hoherts v. Roberts, 
5 B. & S. 384 ; 33 L. J. Q. B. 249.) A wife may maintain an action for 
words occasioning the loss of consortium of lier hinband {Lynch v. Knight, 
9 H. L. C. 577) ; but not if caused by herself n*pcating the slamlcr to her 
husband. {Parkins v. Scoff, 1 11. A C. 153 ; 31 E. J. Ex. 331.) D amag e 
caused by a thircl party repeating defamatorv wonls spoken by the oefen- 
datit ^amibl charged as .«peeial damage. [Ward v. Tl’ceks, 7 Bing, 2ll ; 
l>ijcon X. Smith: 5 H. k N. -1.50. 20 L. J. Ex. 125 ; Bafeman v. Lyall, 7 
C. B. N. S. 638.) The wrongful acts of third parties cannot be clmrgtKl as 
special damage, as where the plaint ifTs cm plover’ tfrrbn "fully dismissed him 
, from bis servi<*e In eonsequen<*e of the slander of flie derendant. (T7caV^ 
Y, Wilcocks, 8 East, 1 ; and see Morris v. tangdalc, 2 B.AP. 2H1.) When 
a third party acts n])Oii tlic defamatory worrls to tin’ ])re}udiee of the plain- 
tiff, although he did not believe them, the consequence may be elmrged as 
special dainacre. {Knight v. Gibbs, i A. & K. 43.) 

The special <lan»uge miiNt be stated in the declaration with sufllcient par- 
ticularity to inform tlie defendant of what the ])laintitr intends to prove; 
and the plaintiff is not allov^ed to give evidence of any special damage 
which is not suttieiently stated in the declaratitui. (See anfe,p,l2; 
1 Wms. Saund. 213 d, n. (5) ). Thu.s, in an action by a tradesman for 
defamation, charging as special daiiiuee that .several customers left him, he 
cannot prove that any jiartieniar customer has left him unless the person lie 
named in the declaration { Prawning x. Neic.man, 1 Strange, 6fi6) ; so in an 
action by a woman for defamation, an allegation in the declaration that she 
thereby lost several suitors is insufficient to admit evidence of any particular 
suitor liuving deserted her {Hartley x. Herring, 8 T. K. 130,13:;!); sounder 
a declaration alleging special damage by the lo«s of lo<lgers, the plnintitf 
was not allowed to prove the loss of a particular luilger, ( Wcsitcood v. 
Cowne, 1 Stark. 172.) 

It is sufBcicnt however to allege and prove a general decrease of business 
or custom without having re<’our.**c to partimilar instances, {Rose v. Groves, 
5 M. A D. 613 ; JErans v. Jlarries, 1 11, A N. 251 ; 26 L. J. Ex. 81.) In 
an action by the ])rcaeher at a ehttjwl for defamation, it was held sufficient 
to allege generally as sp(^*cial damage, that the persons frequenting tlie 
chapel had withdrawn their support, w'itliout naming tliem. {Hartley v. 
Herring, H T, H. 130; and s^’c lloptrood v. Thorn, 8 C. B. 293.) 

Although the plaintiff fails in proving the spe<’ial damage alleged (where 
it is not cBseiitiai to the cause of action) he may still prove and recover ge- 
neral damages {Smith v. Thomas, 2 Bing. N. C. 372, 38U ; and sec Dixon 
T. Smith, 5 H. A N. 450 ; 29 L. J. Ex. 125) ; and where a tradesman al- 
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of a message sent through an electric telegraph : Whifjield v. South* 
Eastern By. Co. 1 E. B. & E. 116 ; 27 L. J. Q. B. 229. 

Count by a joint stock company for a libel : Metropolitan Saloon 
Omnibus Co. v. Hawkins^ 4 H. & N. 87 ; 28 L. J. Ex. 201. 

Count by co-partners as joint plaintiffs for slander respecting their 
trade : Maitland v. Goldney, 2 East, 426 ; Forster v. Lawson, 3 
Bin^. 452 ; Cook v. Batchellor, 3 B. & P. 150. 

Count by one of several partners for slander respecting the busi- 
ness : Bohinson v. Marckant, 7 Q. B. 918. 


Count for a Libel in a Foreign Language. (See ante.^ p. 305 n.). 

That the dofenclant falsely and maliciously wrote and published 
of the plaintiff in the Welsh lanj^uage, the words following, that is 
to say \1iere set out the libel verbatim in the Welsh language^, which 
said words, being translated into the English language, have, and 
were understood by the persons to whom they were so published to 
have, the meaning and effect following, that is to say [Acre set out 
a literal translation if the libel in the Fnglish language, and add 
any innuendo whieh may he necessary , as iyi the preceding form~\. 

Like counts : Zenohio v. Axiell, G T. li. 1G2 ; Jenkins v. Phillips^ 
9 C. & r. 706. 


leged a loss of particular customers which ho failed to prove, he was held 
entitled to prove aiul recover for a gt^ierul loss of trade, w'hich ho also 
alleged. {Ecans v. Harries, 1 II. iS: X. 251 ; 26 L. J. Ex. 31.) 

In actions for defamation expr(*ss malice may be proved in aggravation 
of damages (per Lord Abinger, C. B., Chalmers v. Payne, 2 C. M. k R. 
156, 157) ; and for tliis purpose sub-^cqucnt libels published by the 
defendant of the plaintiff arc admissible in evidence, and cannot be 
excluded on tlie ground tliat tlicy may disclose distinct causes of action ; 
but the jury cannot give damages in iv'^pect of them. {Pearson v. Lemaiire, 
6 M. & Ct. 7oO ; ami see Jlemmings v. Gasson, E. B. & E. 346 ; 27 L. J. 
Q. B. 252.) 

The allegation of special damage cannot he expressly pleaded to, except 
where the special damage is csj^cutial to tlie cause of action (see ante, 
p. 9), and in tliat ca>e tiie pica of not guilty puts in issue not only the 
speaking of tlie woimE, and in the scn>e imputed, but also the special damage 
alleged. {Wilhyv. E/stun, 8 C. 11. 112.) 

Tlie dcfentlaiit may give evidence in answer to the evidence of special 
damage adduced by tlie plaintiff, or in mitigation of tlie damage proved. He 
may prove in mitigat ion of damages that the plaintiff published libels of him, 
provided they relate to the same matter (irafts v. Fraser, 7 A. & E. 223; 
May V. Brown, 3 B. A 113 ; Tarpiey v. Blahey, 2 Bing. N. C. 437) ; he 
may also give evidence of the general bad reputation of the plaintiff at the 
time of tlic defamation {liichards v. Richards, 2 M. & Rob. 557 ; and see 
Thompson v. Xye, 16 Q. B. 175) ; and he muy rely upon the plaintiff’s 
conduct ill the mattiT ns provoking the libels and as reducing his claim to 
damages. (Kelly v. Shei'lock, L. R. 1 Q. B, 686.) But he cannot give in 
evidence in mitigation of damages, matter which if pleaded would beade* 
fence to the action. (See ante, p. 14, n.) Evidence that an apology was 
offered before the commencement of the action may be given in mitigation 
of damages, after notice in writing of the defendant’s intention to do so, 
under ti & 7 A’ict. c. 96, s. 1. (See “ Defamation,"* post, Chap. VI.) 

The County Court has no juri.sdiction in this action (9 & 10 Viet. c. 95, 
e. 66rr<SccpTT>y consent aw& 2ovicTr6:Ti®rir23yr or in cases remitted 
for trial before a County Court under the 30 & 31 Viet. c. 142, s. 10. 
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Counts in Actions for Wrongs, 


Count for a Libel imputing Felony to the Flaintiff. 

That the defendant falsely and maliciously wrote and published 
of the plaintift’ the words following, that is to say, “ He is the per- 
son who took my horse ; ” the defendant meaning thereby that the 
plaintih' feloniously stole a horse of the defendant. 


Count for Slatider, {C, L. JP. Act, 1852, Sched. B. 32.) 

That the defendant falsely and maliciously spoke and published 
of the plaintiff the words following, that is to say, “ He is a thief; 
{if there he any special damage, hei'e state it tcith suck t'caso^mhle 
particularity as to give notice to the defendant of the peculiar injury 
complained of; see ante, p. 13 n.,for instance,'] whereby the plaintiff 
lost his situation as gamekeeper in the employ of . 

Like counts: Hcmmings v. Gasson, E. 11. & E. 346; 27 L. J. Q. 
252 ; Barnett Y. Allen, 3 H. & N. 376 ; 27 L. J. Ex. 412; Beynolds 
T. Harris, 3 C. B. N. S. 267 ; 28 L. J. C. P. 26. 

Count for slajtder spoken in answer to a que.^tion : Bromage y. 
Frosser, 4 B. & C. 247 ; Gallwey v. Marshall, 9 Ex. 294. 

Count for Slander of the Plaintiff in his Trade, tcith Statement of 

Special Damage. 

That the plaintiff carried on the business of a , and the de. 

fendant falsely and maliciously spoke and published of tlie plaintiff, 
in relation to his said business and the carrying on and conducting 
thereof by him, the words follow ing, that is to say [state the slander 
verbatim, with innuendoes, if yiecvssary], meaning thereby that the 
plaintiff cheated and w as guilty of fraudulent conduct in his said 
Dusiness [or as the case may he] ; 'whereby the plaintiff was injured 

in his credit and re])utatiou as a and in Ins said business, and 

O. H. and K. L. and many other persons w ho liad theretofore dealt 
with the plaintiff in his said business ceased to deal with him. 

Like counts : Frans v. Harries, 1 H. & N. 251 ; 26 L. J. Ex. 31 ; 
Beynolds v. Harris, 3 C. B. !N. S. 267 ; 28 L. J. C. P. 26. 


Counts for Libels and Slander imputing Criminal Offences. 

For a libel contained in an advertisement in a newspape)\ impu- 
iing forgery : Stocktey v. Clement, 4 Bing. 162. 

For a libel contained in a report in a newspaper of an examination 
before a magistrate upon a criminal charge against the plaintiff : 
Duncan v. Thwaites, 3 B. & C. 556 ; Delegal v. Higkley, 3 Bing. 
K. C. 950 ; Lewis v. Jjevy, E. B. & E. 537 ; 27 L. J. Q. B. 282. 

For imputing perjury to a witness in an account of proceedings 
under a commission of lunaci/ : Boberts v. Brown, 10 Bing. 519. 

For a libel imputing to a gardener that he stole his employer s 
plants : Gardiner Y. Williams, 2 C. M. & K. 78 ; 1 M. & W. 245. 

For slander imputing bigamy to a married woman : Homing v. 
Power, 10 M. <& W. (764. 

For slander imputing that plaintiff had done things for which he 
ought to he hanged : Francis Y, Boose, 3 M. & W. 191, 

For slander imputing unnatural practices : Thompson T. 

16 Q. B. 175. 
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For a libel calling the plaintiff a “ trucJcmaster : ” SomerY. Taun* 

6 H. & JSr. 661; 29 L. J. Ex. 318. 

For dander in calling a person a “ blackleg ^ imputing that he 
cheated at cards : Barnett v. Allens 3 H. & N. 376 ; 27 L. J. Ex. 
412. 

Against a railway company for publishing a notice that plaintiff 
had been convicted of an offence against their bye-laws : Alexander y. 
North-Eastern By. Co., 6 B. & S. 340 ; 34 L. J. Q. B. 152. 

Counts for Libel and Slander of Persons in their Offices, 

For a libel imputing to a Protestant archbishop that he attempted 
to convert Catholic priests by offers of money and preferment : Abp, 
Tuam V. Boheson^ 6 Bing. 17. 

For a libel imputing peculation to the mayor of a borough : God- 
hume V. Botoman, 9 Bing. 632. 

For a libel contained in a letter to the Secretary of State, imputing 
to the town-clerk of a borough corruption in his office : Blagg v, 
Sturt, 10 

For a libel imputing that the plaintiff, as overseer of the poor, had 
committed perjury in verifying his accounts upon oath : Cannell v. 
Curtis, 2 Bing. N. C. 228. 

For slander imputing to a military officer that he incited his force 
to mutiny : Beaison v. Skene, 5 H. & JS. 838 ; 29 L. J, Ex. 430. 


Counts for Libel and Slander of Persons in their Profession, Trade, 

or Occupation (a). 

For a libel on an attorney, imputing “ sharp practice in his pro- 
fession,''' and calling him ironically ** an honest lawyer Boydell y. 
Jones, 4 M. W. 446. 

For a libel on a proctor, imputing that he had been suspended : 
Clarkson v. Lawson, 6) Bing. 266. 

For slander of a medical man, imputing that he teas not legally 
qualified : Collins v. Carneigie, I A. & E. 695 ; imputing profes- 
sional ignorance and want -of skill: Smith v. Taylor, 1 B. & P. N. 
K. 196. 

Fora libel on a medical man, imputing conduct contrary to profes- 
sional etiquette : Bamadgc v. Byan, 9 Bing. 333. 

F})r slander of an apothecary, imputing want of care in mixhig 
drugs : Edsall v. Bussell, 4 M. & G. 1090. 


{a) Words imputing genoral immorality are not a sufficiently specific 
injury to a person’s trade or profession to be included in tliis class of defa- 
matory mattop ; such imputations would be aetionablo in the form of a 
libel il they came within the description of the next class of cases, but are 
not actionable as slander, unless followed by special damage. {Brayne v. 
Cooper, 5 M. k W. 249 ; Ayre v. Craven, 2 A. k E. 2, in the case of a 
physician ; Qallwey v. Marshall, 9 Ex. 29 1, in the case of a clergyman.) 

The profession, trade, or occupation must be a lawful one in order to 
entitle the plaintiff to recover damages for defamatiqii in respect of it; a 
stock-jobber {Morrk v. Langdale, 2 B. & P. 284) ai^ an exhibitor of 
spar'fing'ffitches {Hunt v. Bell, 1 Bing.^l) were held Incomp^tehi to re^ 
coveFlofllefaiWttioii in their business. But the business need not neces- 
sarily be one of which the Court will take judicial notice. {Foulger y. Hew- 
comhe, L. K. 2 Ex. 327 ; 36 L. J. Ex. 169.) 



810 


Counts in Actions for Wrongs, 


For a libel imputing ignorance and (ricJcery to a vendor of medi» 
cines : Mo7*rison y. Harmer^ 3 C. 759. 

For a libel againH a bank, impiiiing that it had stopped payment : 
Forster v. Lawson, 3 Bing. 453. For a slander imputing the same: 
Bromage v. Prosser, 4 B. <fe C. 247. 

Slander of one of three copartners of a hank, imputing to him in* 
solvency : Bobinson v. Marchant, 7 Q. B. 918. 

Action by copartners as joint plaintiffs for slander respecting their 
trade: Cook v. liatchellor, 3 B. & P. 150; Afaitland v. Goldney, 
2 East, 426 ; Forster y. Lawson, 3 Bing. 452. 

Count by a Joint-stock company against one (fits shareholders for 
a libel imputing insolvency and misconduct : Metropolitan Saloon 
Omnibus Co. v. Hawkins, t H. & N. 87 ; 28 L. J. Ex. 201. 

For slander imputing bankruptcy to a tradesman : Brown v. 
Smith, 13 C. B. 596. 

For slander of an innkeeper, slitting special damage : Fvans v. 
Harries, 1 H. & N. 251 ; 26 L. J. Ex. 31. 

For a libel imputing to a publican and licensed victualler, that 
his house teas frequented by thieves and bad characters : Broome V. 
Gosden, 1 C. B. 728. 

For slatuLr accusing a pawnbroker of'*' duffing:'* Hickinhotham 
r. Teach, 10 M. Sc W. 361. 

For slander in calling a stockbroker a “ lame duck :** Morris v. 
Langdale, 2 B. P. 284. 

For a libel alleging of a person who kept music and dancing* 
rooms, that his licence h</d been refused : Bignell v. Buzzard, 3 H. 
k >?. 217 ; 27 L. J. Ex. 355. 

For a libel on a shije^wncr, imputing that he used an unseaw orthif 
ship for passengers : Ingram v. Lawson, 6> J5ing. .N. C’. 212. 

Far slander of a butcher, imputing that he used false weights : 
Griffiths V. Lewis, 8 Q. 15. 841. 

For slander of a corn-dealer, imputing that he delivered goods 
worse than those barg<ti tied for : Thomrts v. Jackson, 3 Bing. 104, 
F(jr slander of an asphalte manufacturer, imputing that he used 
old materials instead of new : Babonneau Farrell, 15 C. B. 360. 

For libel and slander in giving the characli rs of servants : Patti* 
son V. tfoncs. 8 B. C. 578; J^rudhotnme y. Fraser, 2 A. iV 17 645; 
Bogers v. C/ifton, 3 15. A I*. 587 ; Taylor v. Jlawkins, 16 if B. 308. 

For a libel in gicimf the character of a ffoverm ss : Fountain \* 
Boodle, 3 Q. 15. 5. ' 

For a libel on a cert Ifica led master of a ship, imputing that he was 
drunk while in eommand of a ship : Irwin v. Brandwood, 2 I1.<&0. 
960; 33 L. J. Ex. 257. 

For slander of a gnrnekeepfr, impt/ fluff that he killed foxes : 
Foulger v. Newcomb, L. Iv. 2 Ex. 327 ; 36 L. J. Ex. 109. 


Counts for Libels imputinff Conduct tending to degrade or di.spar<tge 
the Plaintiff, or to holi him up to public Hatred, Contempt, or 
Bidicule. 

For a libel imputir^ that plaintiff was a ** swindler :** P Anson'9, 
Stuart, 1 T. 11, 748 ; 2 Smith’s L. C. 6th ed. 57 ; Goldstein v. Foss, 
4 Bing. 489. 

For a libel imputing cheating at cards : Dighy v. Thompson, 4 B. 
6l Ad. 821* 
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For a libel imputing cheating at a horse-race, by fraudulently 
withdrawing a horse: Grevillcy, Chapman, 6 Q. B. 731. 

For a libel imputing that the plaintiff had insulted females : Cle^ 
ment v. Chivis, 9 B. & C. 172. 

For a libel imputing that plaintiff had been mistaken for Jack 
Fetch : Cook v. Ward, 6 Bin^j. 4^9. 

For a libel in calling the plaintiff a “ black sheep:' McGregor v, 
Gregory, 11 M. & W. 287 ; O'Brien v. Clement, 16 M. & W. 169. 


Counts for Slander in respect of Words not actionable in themselves, 
but only in respect of the Special Damage caused thereby (a). 

For slander of the minister of a Dissenting congregation, imputing 
incontinence, in consequence of which some of his congregation with^ 
drew : Hartley v. ]i erring, 8 T. B. 130; and see Ayre v. Craven, 
2 A. & E. 2 ; Ilopwood V. Thorn, 8 C. B. 293. 

For slander, imputing incontinence to the plaintiff, whereby she 
lost ike society and hospitality of her friends : Aloore v. JHeagher, 
1 'launt. 39 ; Wilhy v. Flslon, 8 C. B. 142 ; and see Roberts v. 
Roberts, 5 JB. & S. 384 ; 33 L. J. Q. B. 249. 

For a similar imputation on a physician : Ayre v. Craven, 2 A. & 
E. 2. On a clergyman : Gallwey v. Marshall, 9 Ex. 294. 

For slander of a looman in her trade of a hoarding-house keeper, 
whereby she incurred loss in her business. [A wife cannot join with 
her husband as a plaintiff in this action, and he can sue only in re* 
spec f of the loss of business consequent upon the slander as special 
damage^ : Savillc v. Sweeny, 4 B. & Ad. 514. 


Counts for “ Slander of Title,'' see post. 


Detention of Goods, ob Detixee [ h ). 


{a) The matter on whieh action? of this class are fjrounded, must be of 
n dehiinatorv )iature; if not, it is not actionable though followed by special 
<lainn^?o. {Kelly v. Tarfingtun, 5 B. ^ Ad. 645. Ami &ee Young v. Macrae, 
3 15. A 8. 261; 32 L. J. (^. 15. 6.) See, as to the damage, ante, pp. 305, 
306 n. 

(5) Detention of Goods.']— -An action lies for tlie specific recoTcry of 
personal chattels wrongfully detained from the person entitled to the pos- 
session of them, and also for the damages oeeasioned by the wrongful de- 
tainer. (3 in. C'om. 151.) The form ot action adapted for suing for the 
wrongful detention of personal pro|H!rty is called detiiuu\ The declaration 
in detinue formerly commenced with a statemenr oilhcr that the plaintiff 
had lost the goods and they had come to tlio possession of the defendant 
by finding, or that the plaintiff hud delivered the goods to the defendant to 
be re-delivered to him on request ; and the count was sj>oken of as detinue 
Mur trover or detinue sur bailment, according to the form adopted ; but 
Uiese allegations, which were generally fictitious, were immaterial, and were 
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Counts in Actions for Wrongs. 


not tntTersable [Oledstane v. Hewitt^ 1 C. & J. 665) ; and now by the C. 

L. P. Act, 1852, B. 49, they must be omitted. 

In Bome respects this form of action resembles actions arising ex contractu. 
Even before the C, L. P. Act, 1852, permitted various forms of action to be 
joined, it might have been joined with debt ; and although the defendant’s 
possession of the goods arose out of a contract of bailment, tliis form of 
action lies for a wrongful detention of tliem. (See Walker v. Needham^ 3 

M. & G. 557, 561.) But as the gist of the action is the wrongful detention 

of goods, it is, in substance, an action for a wrong independent of contract. 
(Gledetane v. 1 C. & J. 565 *, Broadhent v. Ledtvard^ 11 A. & E. 

209 ; Clements v. Flighty 16 M. & W. 42.) The bailment, if laid in the 
declaration, is immaterial, and not ti*avei*8ablc. (Whitehead v. Harrison^ 6 
Q. B. 423 ; Feeve v. Palmer^ 5 C. B. J?. S. 84, 93.) An action for the re- 
covery of chattels detained is an action to trv a right besides the mere 
right to recover damages, and tlierefore is not within the C. L. P. Act, 1860 
(23 & 24 Yict. c. 126), 8.34, wdiieh enables a judge in any action for an 
alleged w’rong to certify to the contrary, in order to d(‘privc the plaintiff of 
costs upon recoverv by verdict of less than £5. (Danbg v. Zamb, 11 C. B. 

N. S. 423 ; 31 L. j. C. P. 17.) Such an action was held to be a demand 
which might be tried before the sheriff under the 3 & 4 Will. IV. c. 42, 
6. 17, now repealed by the County Courts Aet 1867, s. 6. 

To support this action, the plaintiff must have the right to the imme- 
diate pc8st‘8sion of the gt>od8 at the time of commeneing the action, 
arising out of an absolute or a speeial property ; an interest in reversion 
is not suflicient. (8ee Cowremo/i,” ante, p. 292, and “ Trespass to 
Ooodxy pod.'') 

In this action the goods must be sufllcicntly ascertained and distinguish- 
able to be ca])ablo of being recovered. Thus the action cannot be brought 
for a sum of money or a cpiantity of corn, unless they be specifically dis- 
tinguished from other }»ropcrty of the same kind, as by being in a bag 
or a sack. (3 BI. Com. 152.) 

Tins action may be brought for the title-deeds of a real estate ; and the 
proper party to sue in such ease is the person entitled to the legal interest 
in the estate. (See Atkinson v. Baker, 4 T. R. 229 ; Philips v. Robinson, 4 
Bing. 106; Plant v. CotU^rill, 5 H. & N. 430 ; 29 L. J. Ex. 198.) Tlius, 
the legal tenant for life may maintain an action of di'tinue to recover the 
title-deeds against the remainder-man. (Lord BuckhursV s case, 1 Co. Rep, 
2 a ; Allwoud v. 1/egwood, 1 IT. & C. 745 ; 32 L. J. Ex. 153.) On tlio 
death of the tenant for life tlie reversioner may recover the deeds from the 
assignee of the tenant for life to wliom they have bet*n as.-^igned as security 
for an advance. (Fast on v, London, 33 L. J. Ex. 31.) The lessor is not 
entitled to the po.sses>ion of a lea.se fur an expired term as against the lessee. 
{Hall V. Balt, 3 M. A G. 212 ; Flivorlhg v. Sandford, 31 L. J. Ex. 42.) A 
mortgagee of the freehold is entitled at law to recover the title“dee<ls against 
a Hubsecpient mortgagee with whom they have been deposited. {Newton v. 
Beck, 3 if. & N. 220 ; 27 L. J. Ex. 272.) 

The injurious aet being the wrongful detention of the goods, and not tho 
original taking or obtaining of the possession, it is iuinniU'rial whether they 
were obtained by tlie defendant by lawful meau.s, as by a bailment or find- 
ing, or by a wrongful a(*t, as by a trespa-ss or conversion. (1 Chit. PI. 7lh 
ed. 137.) Tlie usual evidence of the detention is, that the defendant, 
haviiig the possession or control over the goods, docs not deliver them 
to tlio ])laiTitifi‘ when demanded. The defendant cannot excuse himself 
from anch delivery by reason of liis having lost tlie tiosscasion by his own 
w rongful act, as where ^thc defendant, having had the jjossession of tho 
Iilaintitrs goods, has wrongfully sold them (Jones v. Dotole, 9 M. A W, 
19; ; or carelessly lost them. (Reeve ?. Palmer, 5 C. B. N. 8. 84 ; 27 L. J, 
a P. 327 J 28 ib. 168.) 



Detention of Goods. 


313 


goods must be described in the declaration with sufhcicnt certainty 
and accuracy for the purpose of identidcation, because the judgment and 
execution are for the recovery of the specific goods. (2 Wms. Saund. 74 h.) 

The judgment for tlie plaintiff in this action is, that he recover against 
the defendant the goods, or the sum assessed by the jury for the value of 
them if the plaintiff cannot have his goods again, and also his damages 
and costs assessed by tlie jury beyond the value of the goods, and also the 
costs of increase. (Chit. Fdrms, 10th ed. 266.) Before the C. L. P. Act, 
1854, the defendant, under the judgment in this action, had the option to 
deliver the goods, or to retain tliein and pay tlie value assessed by the jury. 
{Phillips V. Jones^ 15 Q. B. 859.) By sect. 78 of that Act “ the Court or a 
judge shall have power, if they or he see fit so to do, upon the application 
of the plaintiff in any action for the detention of any chattel, to order that 
execution shall issue for the return of the chattel detained, without giving 
the defendant the ojition of retaining such chattel upon paying the value 
assessed ; and that it the said cliattel cannot be found, and unless the Court 
or judge should otherwise order, the sheriff shall distrain the defendant by 
all his lands and chattels in the said sheriflT* s bailiwick, till the defendant 
renders such chattel, or, at the option of the plaintiff, that he cause to be 
made of the defendant’s goods the assessed value of such chattel; provided 
that the plaintiff* shall, either by the same or a separate writ of execution, 
be entitled to have made of the defendant’s goods the damages, costs, and 
interest in such action.” Tiiis section does not apply where the jury have 
not assessed the value. {Chilton v. ('arringlon^ 15 C. B. 730.) Where the 
defendant improperly detained photographs belonging to the plaintiff, and 
had taken and sold coj)ic.s of them, tlie plaintiff was held entitled to re- 
cover the photographs or their value in detinue, and also to have an in- 
junction to jirovent the defendant from taking or selling any more copies. 
{Mayall v. Jligbey, 1 II. & C, 14S ; 31 L. J. Ex. 329 ; see Injunction,''* 
post, p. 341.) 

Under the C. L. P. Act, 1852, payment into court could not be made in 
this action iu respect of the plaintitf’s claim for a return of the goods. 
(Allan V. Dunn, 1 H. & N. 572; 26 L. J. Ex. 185.) But such ]>ayment 
uiiglit (and still may) be made and pleaded in respect of the plaintifl[*’8 
claim for damages for the detention of the goods, as distinct from the claim 
for their return. {Crossfield v. Such, 8 Ex. 159.) And now by the C. L. P. 
Act, 1860, 8. 25, tlie defendant may, by leave of the CouK or a judge, pay 
into court a sum of money to the value of the goods alleged to be detained. 
(See Payment into Court," post, Cliap. VI.) 

If there are distinct goods or parcels of goods claimed in the declaration, 
the juiy should assess the value of each separately. {Sand ford v. Alcock, 
10 M. A W. 689.) W’^hcro the gootls have been redelivered, the jury may 
confine their assessment to the damages for the detention. {Williams v. 
Archer, h C. B. 318 ; Crosxfield v. Such, 8 Ex. 159.) Special damage may 
be recovered if properly laid in the declaration. (//>.) W^bere the goods 
have been redelivered after tlie commencement of the action, the defendant 
should plead the redelivery in bar to the furtlier maintenance, upon which f 
the plaintiff may confess such plea and obtuiu his costs up to that time, : 
otherwise the plaintiff will obtain a venliet and the <*ost8 of proceeding to 
trial. (Leader v. LUtys, 10 C. B. N. S. 369 ; 30 L. J. C. P. 345.)^ 

In this action the Court will sometimes exercise a summary jurisdiction 
to stay proceedings upon delivery up of the deeds or goods sought to be 
recovered, and upon payment of nominal damages and costs, and upon such 
other terms as the Court thinks proper to impose. (2 Chit. Pr. 11th ed. 
p. 1367.) 

Counts in trover and detinue are not generally allowed together, (See 
ante, p. 294.) 

The County Courts have jurisdiction in actions of detinue where Hie value 
of the goods does not exceed £50. (Taylor v. Addyman^ 13 C. B. 309.) 
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Count for the tcronqful Detention of Qoods (Detinue), 

(C. X. P' Act, 1852, SJhed, B. 29.) 

That the defendant detained from the plaintiff his title deeds of 

land called Belmont, in the county of , that is to say [describe 

the deeds, and conclude as in the form, ante, p. 16.] 


BiJce counts for the deienHon of title-deeds : Newton v. Beck, 3 
H. k N. 220 ; 27 L. J. Ex. 272 ; Foster v. Crahh, 12 C. B. 136, 379 ; 
Plant V. Cotterell, 5 H. & N. 430; 29 L. J. Ex. 198. 

For the detention of a grant of arms: Stubs v. Stubs, 1 H. tfc C. 
257 ; 31 L. J. Ex. 510. 

For the detention of books and j^apers: Atwood v. Ernest, 13 C. B. 
881. 

For the detention of letters : Oliver v. Oliver, 11 C. B. N. S. 139; 
31 L. J. C. P. 4. [As to the property in letters, see Hopkinson V. 
Lord Bnrghhy, L. JJ. 2 Ch. Ap. 417 ; 36 L. J. C. 504.] 

For the detentioii of railway debentures and coupons: Barton v. 
Gainer, 3 H. k X. 3»S7 ; 27 E. J. Ex. 390; (f rail way scrip, stating 
special damage : UllUams v. Archer, 5 C. B. 318. 

For the detention <f a ship's register, stating special damige 
{under the Merchant Shipping Act, 1854, 17 & 18 Viet. c. I 04 , s* 
50 ): Wiley V. Crawford, 1 B. k S. 253; 29 L. J. Q. B. 211; 30 
ih., 319. 

Count for the Defentiun of a Lease, whereby the Plaintiff was 
prevented from sdling the demised Premises. 

That the defendant detained from the plaintiff a deed of the 

plaintiff, that is to say, a lease dated the ilay of , a.d. , 

made between G. 11. of the one part and the ])lainti9‘ of the other 
part, whereby the said G, H. demised to tlie j)laintiff a house and 

premises at , for an unexpired terra of years ; whereby the 

plaintiff was prevented from seliinic the said lease and his term and 
interest in the .said house and premiNCS to J. K., and lost tlie price 
he would have received for tlie same, and incurred expense in keep- 
ing, maintaining, and repairing the said liouse. [Conclude as ante, 
p: 15. J 

A like count : Chilton v. Carrington, 10 C. B. 200. 


DiLAPII).\TIO>’9 (a). 


'file rijrht to costs in actions in tliC superior courts also depends on the 
value of tlie goods sued for. ( Leader v. Hhys, IOC. B. N. S. 369 ; 30 L. J. 
(\ P. 315.) Where the t»oods exceeding .-toO in value were returned after 
action, and the plaintiff olitained a verdict for nominal damages only,, it 
held that the jurisdiction of the County ('ourts was ousted, and the plaintiff 
was entitled to his costs in the superior Court, (lb.) 

Metro]H>litan police magistrates have a »nmm»iry jurisdiction to order 
the delivery up of goods detained and to adjudicate upon liens upon them, 
where the value of the goods is not greater than i^lo. (2 & 3 Viet. c. 71, 
8 . 40.) 

[a) The incumbent of a benefice is bound to keep the buildings belonging 
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Count hy a Rector against ' his Predecessor, who resigned, for 

Dilapidations, - 

(Venue local.) That the defendant was rector of the parish of 

, an^ as such rector before and at the time of his resij^nation 

hereinafter mentioned was in right of his said rectory seised in fee 
of the chancel of the parish church of the said parish, and of certain 
houses, buildings, lands, hedges, and fences, and being so seised re- 
signed the said rectory to tlie bishop of the diocese to which the said 
rectory belonged, who accepted the said resignation, having compe- 
tent authority to accept the same, wdiereby the said rectory became 
vacant ; and the plaintiff was afterwards in due form of law pre- 
sented, admitted, instituted, and inducted to the same rectory, and 
thereby became rector of the same parish church, and became and 
still continues seised in right thereof of the said chancel of the said 
parish church, and of the said houses, buildings, lands, hedges, and 
fences, and was and is the next successor of the defendant to the 
same rectory and premises ; and at the time of the said resignation 
of the defendant the said chancel, houses, buildings, hedges, and 
fences were and still remain dilapidated and out of repair, and were 
so left by the defendant when the said rectory became vacant as 
aforesaid, and the sum necessarj^ to be expended for the necessary 
repairing of the said chancel, houses, buildings, hedges, and fences 

amounted to £ ; of all which the defendant after the plaintiff 

was so presented, admitted, instituted, and inducted as aforesaid 
had notice, and was then requested by the plaintiff to pay for such 
necessary re^mirs as aforesaid ; and a reasonable time for the defen- 
dant to pay for the same elapsed, and all things necessary happened 

to entitle the plaintiff to be paid the said £ , and to mamtain 

this action ; yet the defendant has not paid the same. 

JAl'e counts : Goldham v. Kdu'ards^ 16 C. 11. 437 : 17 C. B. 141 ; 
24 L. J. C. P. 189 j 25 Ih. 223 ; Downes v. Craig, 9 M. & AY. 106. 


Count hy the rector or rirar against the e.rerutor of a deceased 
reciitr for dilapidations : Jiird v. Rclph, 4 B. Ad. 826; 2 A. 

It. 773 ; Bryan v. Clay. 1 K. A B. 38. 

Count hy the ca\cu(or of a deceased incumbent against the executor 
of the predecessor, to recover the amount of dilapidations, which the 
plaint 'ijf had been coinjwdled to pay to the present incumbent : Bun- 
bur?/ v. Ilawson, 3 Ex. ooS. 

Cioint against a perpetual curate by his successor for dilapida^ 
tions : Mason v. Lambert, 12 Q. B. 795. 


to his benefice in good and substantial rt*]>air, according to tlieir original 
form, without alteration, and al^o to restore tind rebuild them when neces- 
sary ; he is not bound to maintain or supply matters of omament or luxury. 
(in.se V. Metcalfe, 10 B. & C. 290.) In case of default an action lies at 
common law by the custom of Kugland at tlie suit of his successor to re- 
cover the value of the dilapidations (wlumevcr they may have happened) 
against Inm if living, and if not, tiien against his rcpi'csentatives (having 
assets). The custom wins extended to Wales by the 27 Hen. A^III. c. 26. 
(liunbury v. Beivson, supra.) 

In the case Goldham v. JEd wards, supra, the plea that the plaintiff and , 
defendant agreed to exchange their livings in their then state and condition i 
was held good, as not necessarily showing a simoniacal contract. And see | 
Downes v. Craig, supra. 

V 2 
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Count hy (t vicar-choral of TFells Cathedral against the executrix 
of a deceased virar'choral for dilapidations of the vicar s house : 
Gleaves v, I^arftt, 7 C. B. N. S. 838 ; 29 L. J. C. P. 216. 

Action by a prebendary for dilapidations to a prehendal house : 
Badcliffe v. UOyly, 2 T. E. 630. 


Distress { a ). 

Count for Distraining and Selling where no Rent was due^for double 

Dalue of the Goods sold, under 2 TP. JH. sess. 1, c. 5, s. 5 {b). 

That the ])]aintiflr was tenant to the defendant of a nieasna^e at a 
certain rent paj’ahle hy the plaintiff* to the defendant ; and the de- 
fendant T\ roni;fiilly distrained in the said niessua"e diviTs goods of 
the plaintiff* as a distress for pretended arrears of the said rent, and 
wrongfully sold the said goods as such distress, whereas at the time 
of the making of the saiil distress and of the said sale as aforesaid 
no rent was due or in arrear for or in respect of the said messuage, 
contrary to the statute in such ease made and provid(*d. 

A like count: ILmre v. Jaw, 5 C. B. 751. \^Wliere the Court 
would not ulluw a count in tr(s/ftfss' to be Joi ncd 

{a} Wrongful DAv/;vs6-.] — In actions {or illegal distresses, as for a dis- 
tress where n(» rent is due, or after iendtT of tin' rent due, or for distraining 
thing.*' ])riviUged from dHtre>>, tlie drclarat i<'n niay ho framed sj>t*eially 
u]ion tlie particular grievance committed, or generally iu tre^pa.ss or trover 
for the injury eommittt'd to the plaintiff's land or goods. (St‘e post, pp. 317, 
318.) Or for the taking of tla* gr»ods the plaintiff may in these cases pro- 
ceed by replevin. (See lleplerinf 2 >osf, p. 3it3.) 

In an action for an illegal distress, ^^llere the defendant is a trespasser 
ah initio as to the v^h<)lt^ tlie full value ()f the goods taken wifi, out any 
deduetion for the rent due is recoverable as damages. { Attack y. Bramwell, 
3 B. S. 520; 32 L. J. Q. B. l-tO.,i 8o, in an action for taking things 
not distrainablc. {Keen v. Priest, 4 If. & X. 230 ; 2H L. ,T. Ex. 157.) But 
where the landlord, amongst other tilings sutlici(*nt to sati.-fy the rent, dis- 
trained privileged gu(;ds, and tlie tenant jiaid the rent and eo.sts, and the 
distress wa.-» uitlidrau n, it was held that lie eonld recover only the actual 
damage sustained hv taking tlie imrtieiilar goods privileged and not the 
whole amount paid. \ Harr eg v. Pvcock, 1 1 M. tk VV. 71 1>.) 

An action for an exces.sire distress li,‘s iiihIit the Statute of Marl bridge, 
and the plaintiff cannot maintain tri'.'ijni''.'* or froviT. (See post, p. 319.) 

Actions for irregular di-tivs.*'es he oid} in respect of the special damage 
occa.‘'ioTU*d by irregularities in conducting (listre.sse.*- ; and tlie declaration 
must be fnimed Ufion the particular description of irregularity complained 
of. (See )>. 321.) 

The Metropolitan Police Magistrates have n summary jurisdiction in 
cases of unlawful, irregular, and excessive distresses, where the tenancy ia 
by the w^cek or month or tin* rent <loes iK»t exceed €15 a year, hi order a 
return of the di^ttress on payment of tin* rent, or, if it has been sold, a pay- 
ment of the value, deducting the rent, (2 & 3 A'ict. c. 71, s. 39.) 

ib) The statute 2 \V. k M. sess. 1, c. .5, for enabling the sale of goods 
distrained for rent, hy s. 5, enacts, “that in case any su<rh distress and sale 
as aforesaid shall be made by virtue or c<»Iour of this present Act for rent 
pretended to be arrejir and due, where in truth no rent is arrear or due to 
the person or persons distraining, or to him or them in whoso name or 
names, or right, such distress shall be taken as aforesaid, then the owner 
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Count for Distraining twice for the same Rent (a). 

That the plaintiff was tenant to the defendant of a messuage at a 
certain rent payable by the plaintiff to the defendant; and the de- 
fendant distrained divers goods of the plaintiff in the said messuage 
as a distress for certain arrears of the said rent, and at the time of 
making the said distress there were in the said messuage goods of 
the plaintiff liable to the said distress of more than sufficient value 
to have satisfied the said arrears and the charges of a distress for the 
same, and of the appraisement and sale thereof, and which the de- 
fendant could then have distrained to satisfy the same, of which the 
defendant then had notice ; yet the defendant afterwards wrong- 
fully made a second distress on certain goods of the plaintiff in the 
said messuage for the same arrears of rent for which the first-men- 
tioned distress was so made as aforesaid, and for the charges of such 
second distress. 

A nice count : Rear v. Caldecott^ 4 Q. B. 123. 


Couyit for a second distress for the same rent after ahandoning the 
first : Smith v. Goodwin^ 4 B. & Ad. 413. 

Count for a second distress after seizing and retaining arowin^ 
croi>s which were sujfieient in value : Diggoit v. Dirties^ 1 M. & AA . 

441. 


Count for Distraining Beasts of the Plough^ under 51 Hen. Ill, 

st. 4. (h). 

That the plaintiff was tenant to the defendant of land at a certain 

of such goods or chattels distniiuod and sold ns aforesaid, his executors or 
administrators, shall and n«ay, by action of tresjmss, or upon the case, to bo 
brought against the person or persons so distraining, any or eitlier of them, 
his or their cxct*utors or adniinistnUors, recover double of the value of the 
goods or cliattcif' so distrained and sold, tojjctlicr with full costs of suit.'* 
Cpon the trial of an aclioii brought upon this section tlie jury ought to be 
dirci’tcd, if they lind for the jdaiutilf, to give damages to double the amount 
of the value of the goods. {Masters v. Farris^ 1 C. B. 715.) 

(fl) In tliis case a special count appcai’vS to be unnecessary, as an action of 
trespass or trover will lie for the wrougtnl taking or conversion of the goods 
under the second distress. {Dawson v. Croj^jy^ 1 C. B. yfil ; and see Bagge 
T. Mau'bg, 8 Kx. (>4i.) 

(b) The statute 51 11. TII. st. 4, enacts that no man shall be distrained by 
Ids beasts that gain liis land nor by his slieep, so long as the distrainer can 
find other chattels sufiicient for the demand. (^2 Inst. 132.) As to what are 
beasts that gain the land, see Keen v. Priest ^ 1 H. & 236 ; 28 L. J. Ex. 

157. The statute applies equally whether there is an immediate tenancy 
between the occupier and the distrainer, or whether there is a subtenancy. 
(fb.) The measure of damages is the full value of the goods taken, without 
any reduction for the rent due. (76.) Xlie plaintitl' may also in this case 
bring trespass (»r trovcT, or replevy the goods unlawfully taken. {Nargett 
V. Nias, 1 E. & E. 431) ; 28 L. J. Q, B. 143 ; Davies v. Aston, 1 C. B. 746.) 
Biinilar to this action is that for distraining implements of trade and other 
things privileged from distress, wliether absolutely or conditionally. {Ib. ; 
Harvey v. Pocock, 11 M. & W. 740.) 

Fixtures are a bsolutel y priyUeged from distress, and trover will lie by the 

lei^’ a disflfes'sT^Da/^oa v. Whittem, 3 Q. B. 
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rent payable by the plaintilF to the defendant ; and the defendant, 
for certain arrears or the said rent, distrained upon the said land 
the beasts of the plough of the plaintiff wherewith the plaintiff tilled 
the said land, altliou^h there were then upon the said land other 
goods of the plaintiff, not beinj^ beasts of the plough or sheep, 
liable to the said distress and sulheient to satisfy the said arrears 
and the charges of a distress for the same, and of the appraisement 
and sale thereof, and which the defendant might then have dis- 
trained for the said arrears and charges, whereof the defendant 
then had notice, contrary to the statute in such case made and pro- 
vided. 

LfAe count : Piggott v. Birtics, 1 M. Si AT. 441. 

Count for liistrainincf the phiintijf"s sheep : Aten v. JPriest^ 4 H. 
& N. 236 ; 28 L. J. Ex. 157. 


Count for refusing to restore Goods distrained on Tender of the Bent 
and Charges before the lmp<ju tiding (u). 

That the plaintiff was tenant to the defendant of a messuage at a 


961.) A distrainer is not liabh* for claiining to take fixtures uhIchs lie actually 
removes tiuin, {Beek v. Jbenbiuhy 29 L. J. C. P. 273.) A'^ to wliiit tilings 

are privileged as tixtures, see iJnck v. Drnddiilt^ 13 IViec, -i55 ; J/ettawetl 
V. Eastwood^ 6 Ex, 295. Gi^owing crops, whicli could not bo distrained at 
common law, are distrninable by statute 11 Geo. 11. c. 19, s, 8. 

Implements of trade are pnvih‘ued from distress for rent conditionally, 
that is to sav, if other sufficient distress cun be found. {Gorton v. Fatkner^ 
4 T. R. 565.*) 

, Commodities of a })crishable nature aiul which cannot be restored in the 
same state as that in which they were taken, as moat, milk , fruit , etc., cannot 
be distrained, and formerly corn and hay \\ert?'11uis‘'*fu’ivilege(], but they 
have been made distraiuable bv 2 W. k M. e. 5, s. 3. {Morteg v. Pinconihe^ 
2 Ex. 101.) 

I Goodh necessarily delivered to a person exercisiii" a tiwh* for the purpose 
of having them dealt witli in the w.iy of liis trade are absolutely privil(*ged. 
(Co. Lit. 17 a; Simp.\on v. JJartopp, Wdles, 512; 1 iSmitli’s L. C. 6th ed. 
385; Wood v. Cktrh', 1 C. vV J. ISI.) As in the follow eases ; — Goods 
) sent to an auetiont^r or eomniis.-.ion agent to be .sold {Adams v. Granc, 1 C, 
& M. 380; Fitidon v. AFLaren, 6 Q. li. 891 ; Tfantipson v. Mash Her, 1 
Bing. 283) ; materials delivered to a manufacturer to be worked up {(rib- 
son V. Ireson^ 3 Q. 11. 39) ; an Jininmi sent to a butcher to be slaughtered 
{Broicn v. Shevill, 2 A. k K. 13S) ; goods ple<lg»*d with a pawnbroker {Strire 
V. Leach^ 18 C. 13. N. 8. 479; 31' L. J. C. 1*. 150) ; gotids of guests at a 
common inn, and goods in a marketer fair. (Set', per I’urke, Ih, Muspratt r, 
Gregory^ I M. & W. 633, 651.) But the goods are not privileged in such 
ca.ses as the following: — Horses and carriages standing at livery (Parsons 
V. Qingell^ 4 C. B. 515) ; a boat sent by the buNgrof goods to the manufac- 
turer’s to carry away the goods bought (Muspratt v. Oregorg^ 1 M. k \V', 
633 ; 3 Ih. 677) ; brewers’ ea.^ks sent to a public-house and left until the 
beer is consumed. {Joule v. Jackson, 7 M. k W. 450.) 

Things in actual use of a person are privileged whilst they are being used, 
as a horse on which a person is riding (Sforeg v. Bobinwn, 6 T. R. 138) ; 
a loom with which a person is weaving. (Binquton v. Hartopp, Willes, 512 ; 
1 Smith’s L. C. 6th ed. 385.) 

See further a# to what things are privileged from distress, Co. Lit. 47 a, 
h ; notes to Stmpson v. Hnriopp, supra; Biillen on Distress, pp. 89-104. 

\j (a) Tender before the distress makes the distress w'rongful ; tender after 
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certain rent payable by the plaintiff to the defendant ; and the de- 
fendant distrained divers goods of the nlaintiff in the said messuage 
as a distress for certain arrears of tne said rent, and afterwards, 
whilst the defendant was in possession of the said goods under such 
distress and before the same were impounded, the plaintiff tendered 
to the defendant in satisfaction and discharge of the said arrears and 
of the charges of the said distress a sum of money equal to the said 
arrears and charges and sufficient to satisfy and discharge the same, 
and requested the defendant to redeliver the said goods to the plain- 
tiff; yet the defendant did not nor would accept the said sum so 
tendered as aforesaid, or redeliver the said goods to the plaintiff, and 
afterwards wrongfully impounded the said goods. 

A like count : Loving v, Wavhurton^ E. B. A; E. 507 ; 28 L. J. Q. 
B. 31; BoultonY. Reynolds, 29 L. J. Q. B. 11. 


Count for selling the goods notwithstanding a tender made after 
the impounding, see jvjst, p. 323. 

Count for selling after replevin granted : Mounsey v. Dawson, 6 

A. k E. 752. 


Count for taking an excessive Distress, under the Statute of 
jMarlhridge, 52 Hen. III. c. 4 {a). 

That the plaintiff was tenant to the defendant of a messuage at a 

the distress nr.! before impounding malves the detainer and not the. 
taking wrongful ; tender after the impounding makes neither tlie taking 
nor the detainer wrongful, for then it comes too late. (Per Lord Coke in 
Six Carpenters* case, 8 Co. Kep. 147 a ,• < iled by Tindal, C. J., in Gulliver 
v. Cosens, 1 C. H. 788, 795 ; lPt5^ v. Rihbs, 4 C. B. 172 ; Singleton v. IE/7- 
Hamsun, 7 11. & N. 747 ; 31 L. J. Ex. 287.) Tender may be made at anv 
time before the impounding is complete (see Thomas t. Harries, 1 M. & G. 
G95), whieli may be ^^ithout reinoTal of the goods {lit ), as by mere flgi*ee- 
mont ^^ith the party distrained ii]>on to consider the goods as impounded. 
{Washborn v, Ihavk, 11 East, B15 n. a ; Tennant t. Fit-Id, 8 E. & B. 336.) 
Tender may be made to a bailiti* authorized to make a disti*ess, but not to 
a man put in by the baililf to keep possession. {Botdton v. Bcynolds, 29 L. 
J. Q. B. 11.) Tender before ac’tual distress need not inehide the costs 
incurred, altlioiigli the warrant to distrain has been delivered for executiou. 
{Bennett v. Bayes, 5 H. & N. 391 ; 29 L. J. Ex. 224.) 

Trespass, detinue, trover, or replevin will lie for a wrongful distress made 
after tender. (8ct* Branscomb v. Bridges, 1 B. & C. 145 ; Holland v. Bird, 
10 Bing. 15.) Detinue or replevin will lie for a wrongful detainer after 
tender made before ini pounding {Ou f liver v. Cosens, 1 C. B. 788 ; Dvans 
T. Elliott, 5 A. & E. 112) ; and trespass or trover also, if the goods ha;** 
been afterwards removed by tlie distrainer. ( Vertue v. Beasley, 1 M. & Rob. 
21.) Trover or detinue w ill lie, if the landlord refuses to deliver the goods 
after tender and acceptance of the rent in arrear and the expenses of the dis- 
tress after impounding. v. Nihhs, 4 C. B. 172.) 

An action may be maintained for selling after a tender of the rent made 
within the five days allowed by the statute 2 W. A M. 8e.S8. 1, c. 5, 8. 2, 
although tlio tender is made after impounding. (See^o^/, p. 323.) 

(rt) Excessive Distress,'] — This action lies upon the Statute of Marlbridge, 
62 Hen. III. c. 4, which enacts that “ distresses shall be reasonable, and not 
too great.’' (8ee 2 Inst. 107.) If any rent be due, no action will lie for a 
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certain rent payable by the plaintiff to the defendant ; and the de- 
fendant wrongfully distrained for certain arrears of the said rent 

distress merely because it is made under a claim of more than is due, unless 
j it be followed by some special damage. {Leyland v. Tancred, 16 Q. B. 669 ; 
^ Luocts V, Tartefon, 3 H. & N. 116 ; 27 L. J. Ex. 216 j Stevenson v. Neum- 
ham, 13 C. B. 285; Glynn x. Thomas, 11 Ex. 870; 25 L. J. Ex. 125; 
French v. Phillips, 1 II. & N. 564 ; 26 L. J. Ex. 82.) But if more goods are 
taken than are sufliciont to cover the arrears of rent and expenses, an action 
will lie for an excessive distress : see form above. In this case trespass or 
trover will not lie. {Lynn v. Moody, 2 Str. 851 ; Hutchins v. Chambers, 1 
Burr. 590 ; Whitworth v. Smith, 5 C. & P. 250.) 

If a larger sum tlian is due for arrears is paid under a distress, the excess 
cannot be recovered back in an action for m6nt‘y received. (JCnibbs v. Hall, 
1 Esp. 84 ; Glynn v. Thomas, 11 Ex. 870 ; 25 L. J. Ex. 125 ; and see ante, 
p. 50.) 

The mere distraining of the goods to an excessive value above the rent 
due, without sale or removal, is sutUcient to support this action, {Sells v. 
Hoare, 1 Bing. 401 ; Swann v. Earl of Falmouth, 8 B. &. C. 456 ; and see 
Bayliss v. Fisher, 7 Bing. 153 ; Chandler v. Doulton, 3 11. & C. 553 ; 31 
L. J, Ex. 89.) Tlic action lies for the cxccs.sive taking of tilings distminable 
by statute, as growing crojis, as well us tilings di.stramablc at coinnion law. 
{Piggott V. Birtles, 1 M. W. 4 11, 449.) Tlie exct?ss of the value of the 
goods distrained above the arrears of rent due must be unreasonably great. 
The landlord is not bound to calculate vi*ry nicely tlie value of property 
seized; but he must take cure that some proportion is kept bet\veon that 
and the sum for which he is entitled to take it. (/Vr Bailey, J., Willouyhbif 
V. Backhouse, 2 B, & C. 821, 823 ; Boden v. Eylon, 6 C. B. 427.) I hc 
landlord is not^ bound^ 1)^' the f,hiouut of rent claimed at the iiipc nf dis- 
trainin^g^iif ^laintifl’ must show an exc(‘>’< uhove the amount really 
du.^*^ee Tancred v. Leyland, 16 Q. B. 669 ; Phillips v. Whitsed, 29 L. J. 
^Q. B. 164.) 

The test of value of the goods seized is wl.at they would have sold for 
at a broker’s sale. {Wells v. Moody, 7 C. k P. 5t).) Au actual sale made 
under tlie distre.ss, though not proved to be unfair, is not a conclusive le^t 
of value; and an action may be maintained for an excessive distress, if the 
excess be proved, though the sale of the goods did not in fact realize the 
rent due. (Smith v. Ashforth, 29 L. J. Ex. 259.) Wliere the goods have 
been appraised by sworn brokers under the statute 2 W. & lil. e. 5, s. 2 
(p. 321), tlie amount of the apj)raiseiTient is primd facie eviticnee of their 
value. ( Walter v. liumbal, 1 L. Riiyni. 53.) 

The measure of damages in this action, if the goods are removed and im- 
pounded off the land, is the los.s of the use and enjoyment of tlie surplus of 
tlie goods, and if the goods are not r<*8toretl before action, tlie plaintiff may 
claim the full value of the surplus. {Piggott v. Birtles, 1 M. A W. 411, 
,448.) The plaintiff may recover substantial damages, although the good.s 
^ are not removed or sold, and the plaintiff retains the use of tliem while 
under the distress (Hayhss v. Fisher,! Bing. 153); and tlie jilaintiff upon 
proof of an excessive distress, is entitled to nominal doumges, though he 
cannot prove substantial damages. {Chandler v. iJoulton, 3 H. k U. 553 ; 
34 L. J. Ex. 89.) Upon an excessive distress of growing crops, the mea- 
sure of damages was held to be the coinjamsatiou for the additional ex- 
pense of tlie distress, and for the loss of ownership and power of disposi- 
tion, or, if the tenant replevied, for the additional expense and incon- 
venience of replevyfhg to a larger amount. {Piggott v. Birtles, 1 M. & W. 
. 441.) 

Damages for a sale of the goods for less than their value cannot be 
claimed under this count, unless this cause of complaint is specifically al- 
leged. (Thompson v. Wood, 4 Q. B. 493.) 
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goods of the plaintiff of much greater value than the amount of the 
said arrears and of the charges of the said distress and of the 
appraisement and sale thereof, although part of the said goods was 
then of sufficient value to have satisfied the said arrears and charges, 
and might then have been distrained by the defendant for the same, 
and the defendant thereby made an excessive and unreasonable dis- 
tress for the said arrears, contrary to the statute in such case made 
and provided. 


JJlce counts hy the owner of the goods distrained for rent due from 
a third 'person : Lucas v. Tarleton^ 3 H. & N. 116 ; 27 L. J. Ex. 
246. 

Action for taking an cxcessii^e distress tchere some of the goods he- 
longed to a third party : JBail v. Mellort 19 L. J. Ex. 279. 


Count for Selling without Five Days Notice of the Distress, under 

2 W, df M. sess. 1, c. 5, s, 2 {a). 

That the plaintiff was tenant to the defendant of a messuage at a 
certain rent j)ayable by the plaintiff to the defendant; and the de- 


(rt) Irregular Distresses ?^ — By the common law goods distrained for rent 
could not be sold, but could onU he detained as a pledge for enforcing pay- 
ment of the rent. A power of selling the goods was given by the statute 2 
W. & M. sess. 1, C.5, subject to certain restrictions and formalities which must 
be strietlv complied with. By the 2nd section of the above statute it was 
enacted ‘‘that wlierc any goods or chattels shall be distrained for any rent 
reserved and due upon any demi*»e, lease, or eontrjict whatsoever, and the 
tenant or owner of the goods so distrained shall not within five days after 
such distr ess taken, and notice thereof (with the cause of sucli tAingj^Ieff 
af t he (ImT'TnansTbn, house, or other most notorious place on the premises 
cliarged with the rent distniined for, replevy the same, then in such case, 
after such distress and notice ns aforesaid, and expiration of the said five 
days, the person distraining shall and may, w ith the sheriff or under-gherilf 
of the countv, or with the constable of the place w here sueli distress shall be 
taken (who are hereby requiivd to be aiding and assisting tlierein), cause the 
goods and chattels so dist mined to be appraised by two sworn appraisers 
(whom such slierifT, under-shenff, or ctmstable are hereby empowered to 
swear), to appraise the same truly, according to the best of tlieir understand- 
ings ; and after sucli appraisement shall and may lawfully sell tlie goods and 
chattels so distrained for the best jirice that can be gotten for the same, to- 
wards sutisCaetion of the rent lor whuch the said goods and chattels shall be 
distmined, and of tlie charges of such distress, appraisement, and sale, leaving 
the overplus (if any) in the liands of the said sheriff*, iinder-sherilf, or con- 
stable, for the owner’s use.” A'arious causes of action frequently arise from 
irregularities committed by persons availing themselves of the provisions of 
this statute, for wdiieh forms are given above. 

At common law^ an irregularity in the conduct or treatment of a distress 
made the party distraining a trespasser ah initio, and liable to be sued^ s 
such. {Six Carpenters^ Case, 8 Co. 146, o; 1 Smith’s L. C. 6th ed. 132.) This 
doctrine occasioned gmit hardship in cases of distress for rent, particularly 
afler the above statute of \V. & AI. had allowed the sale of the distress sub- 
ject to the formalities mentioned above ; and consequently the rule was al- 
tered in these cases by the 11 Geo. II. e. 19, s. 19, wliich enacted that “ where 
any distress shall be made for any kind of rent justly due, and any irregu- 
larity or unlawful act shall be afterwards done by the party distraining 
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fendant distrained divers goods of the plaintiff in the said messuaire 
as a distress for certain arrears of the said rent, and afterwards sold 
the said goods to\^ ards satisfaction of the said arrears and of the 
charges of such distress and of the appraisement and sale of the said 
goods^ without notice of the said distress and of the cause of taking 
the same having been given to the plaintiff or left at the said mes- 
suage, being the premises charged with the said rent, five days before 
thejsale of the said goods, contrary to the statute in such case made 
and provided ; whereby Inhere state the special damage']. 


Count for Selling the Distress without Appraisement^ under 2 W. 

M. sess, 1, c. 5, 2. 

That the plaintiff was tenant to tlic defendant of a messuage at a 
certain rent payable by the plaintiff* to the defendant; and the de- 
fendant distrained divers goods of the plaintiff in the said messuage 
as a distress for certain arrears of the said rent, and afterwards sold 
ihe said goods towards satisfaction of the said arrears and of the 
charges of such distress and of the sale of the said goods without 
causing the same to be appraist'd In" two sworn a]>praisers, contrary 
to the statute in such case made and provided; whereby fiere state 
the special damage]. 

Count for not Selling for the best Price^ under 2 IT. M, sess. 1, 

u, s. 2 (i/). 

That the plaintiff* was tenant to the defendant of a messuage at a 
certain roftt payable by the plaintiff’ to the defendant ; and the de- 
^^.udSoit distrained divers goods of the plaintilf in the said messuage 

or his agent, the di*'trt\s«» itself sliuli not be deemed to be unlawful nor tbo 
party making it be Therefore deemed a tresjaisser ntf initio ; but the party 
aggrieved by sucli unlawful act or irregularity shall or may re cover full 

s)x*e ial dfjmu^cs su^taiued thert*by and ho uioreT^^ In 
r(Speet of disfresscs otlTePthah for rent, the common law doctrine still 
prevails. 

An action for any irregularity iii dealing with a di'-^tress cannot bo main- 
tained w ithout proof of special damage, ou failure of wbieb tbo ]dui]itil{' is 
not entitled to a verdict for even nominal damages, but tlie defendant is en- 
titled to the verdict. {Proud/ore v. Tiremfoir, 1 C. & M. 3ii0 *, Jtogers x, 
Parker, 18 C. B. 112 ; 25 L. J. C. P. 220 ; Lucas v. TarleUm, 3 H. & N. 
116; 27 L. J. Ex. 216 ; since the last tw'o eases it w'ould seem advisable to 
allege sjiecial damage in the declaration.) d’be lamllord is liablt‘ for the 
irregularities committed by liis broker in conducting the distress ; but he is 
not, in general, liable for nets w holly unlawful committed by the broker, as 
where the latter distrains on the wrong ])renji»es, or on goods privileged 
from distress, as fixtures, uidess he expressly sanctioned them by prior 
authority or subsequent assent after notice. (Lrarisv. Peed, 13 M. A W. 
834; Gaunt lett v. King, 3 C. B. N. 8. 50; llaseler v. Lemogne, 5 C. B. 
N. S. 530 ; 28 L. J. C. P. 103.) The person wlio authorizes the broker is 
liable, although he is only an agent of the landlord. {Bennett v. Bages^ 5 
H. & N. 391 ; 29 t-. J. Ex. 224.) 

(a) A sale to the landlord himself at the R)>prni8ed price is not a sale 
within tlie statute, and if made without the consent of the owner it does 
not change the property in the goods. {King x. England, 4 B. A S. 782; 
33 L. J. Q. B. 145.) 
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statute in such case made and provided ; whereby \tiere state the 
special damage]. 

Count for excessive charges for impounding , under 1 & 2 jP. <J* M. 
c, 12, s. 2 : Child v. Chamberlain^ 6 B. & Ad. 1049. 


Action against a bailiff to recover excessit^e charges paid to redeem 
a distress (a) : see Hills v. Street ^ 6 Bing. 37. 


Count against the brolcer or person distraining for not giving the 
tenant a copg of the charges of the distress^ under 67 Geo. III. c. 93, 
s. 6 ; Hart v. Leach ^ 1 M. & W. 500. 

Counts for irregularities in conducting distresses of growing crops ^ 
under 11 Geo. II. c. 19, s. 8 : Gwen v. Legh, 3 B. & Aid. 470 ; Proud* 
love v. Ticemhm\ I C. & M. 320; Piggott v. Births, 1 M. & W. 
441 ; Rogers v. Parker, 18 C. B. 112 ; 25 L. J. C. P. 220. 


Count for pound-breach and rescue of a distress (J) : Parrett Na* 
vigation Co. v. Stowe r. 0 M. & W. 504; Smith v. Wright^ 0 H. A 
^^821; 30 L. J. Ex. 313. 


Count for abusing a distress by impounding it in an improper 
place (c) : Wilder v. Speer, 8 A. & E. 547 ; Biqnell v. Clark, 6 II. 
A 1^.485 ; 29 L. J, Ex. 257. 


Count by the assignees of a bankrupt against the landlord for dis- 
training for more than a i/cafs arrears, under 12 & 13 Viet. c. 100, 
129: Pauli v. Best, 3'B. A S. 537 ; 32 L, J. Q. B. 90; ,vee Wil- 
liams V. Cadljury, L. 11. 2 C. P. 453 ; 30 L. J. C. P. 233. 


(a) The reasonableness of the charges made for conducting a distress 
may be disputed, and any excess recoven*d under the count for not leaving 
the overplus after the sale of the distress in the hands of the sheritf. (Ante, 
p. 323 ; I^on v. Tomkies, 1 M. k W. 6t)3.) Wljere tlie goods have been 
redeemed and excessive charges have betm paid to the broker in order to 
redeem them, the excess niav be recovered back from him under a count for 
money received to the plaintitr’s use. (Tints v. Street, 5 Bing. 37.) Where 
the rent distmined for docs not exceed i;20, the cliargc.s are limited by 57 
Geo. III. c. 93 ; where the rent exceeds tlint sum the charges must be rea- 
sonable. (Lyon V. Tomkies, 1 M. & W\ 603.) 

(b) The plaintiff’ in this action is entitled to trc*ble damages under 2 
W. & M. sees. 1, c. 5, s. 4. The person guilty of pound-t)reacli and rescue 
may be proceeded against summarily before justices, under the G & 7 Viet. 
C. iO, 8. 1. 

(c) Where the idistrainer abuses a distress, as by working it, it is con- 
sidered as no longer impounded or in the custody of the law, and the owner 
may interfere to prevent tlie working of the distress without being giiil^ 
of a pound-breach or rescue. (Smith v. Wright, 6 U. & N. 821 ; 80 L. J. 
£x. 
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Easements (a). 

See “ Common'* ante^ p. 285 ; “ Lights'* post, p. 347 ; Support,' 
ost, p. 407 ; ** Watercourses," post ; “ Ways," post. 


Election. 


Counts against the returning officer at an election of a memher of 
Parliament for refusing to receive the plaintiff's vote .* Ashhy v. 
White, 2 L. llayra. 938 ; 1 Smith’s L. C. 6tli ed. 227 ; Pryce v. BeU 
cher, 3 C. B, 58 ; 4 D. & L. 238. 

Count against churchwardens for r fusing to receive the plaintiff ' s 
vote at an election of vestrymen, under the Metropolitan Local Ma- 
nagement Act : Tozer v. Child, 6 E. & B. 289 ; 7 Ih, 377 ; 25 L. J. 
Q. B. 337 ; 20 Ih. 151. 

Counts for penalties for bribery, etc., at elections, see “ Penal 
Statutes," ante, p. 232. 


Executors (b). 


Counts by and against e.recutors aytd administrators for conversion 
of goods, see “ Conversion," ante, p. 296. 


Counts against the executors of a deceased rector for dilapidations, 
see Dila 2 ndations," ante, p. 314. 

(a) See the Preeonption Act, 2 & 3 W. IV. c. 71, cited in full and the 
mode of pleading under it explained, ante, “ Commonf p. 28.5. See the 
doctrine of continuous and a[)parent easements explained in Svffield v. 
Broum, 33 L. J. C. 249. 

(b) Actions by and against executors and administrators.'] — With re- 
spect to actions for wrongs independent of contract done eitlier to or by a 
deceased person in his lifetime, the rule of the common law was, actio per^ 
sonalis moritur cum ^arsond ; ami the executor could neither sue nor be 
sued. 

This rule still remains in force with respect to injuries to tlie person ; as, ^ 
a flfflBu lt. bjjttery, false imprisonment, libel, and slander : but by the 9 & 10 
Viet. c. 93 (Tjord CampheTl’s Act), wiffT respecr* to injuries to the person 
from the wrongful act or default of another resulting in death, an action 
is given to the* executor or administrator of the deceased for the benefit of . 
the relatives of the deceased. (See post, p. 326.). 

For injuries to the personal estate of the testator arv-action was given 
to the executor by the statute 4 Edw. III. c. 7, which was afterwards s 
extended to executors of executors by 25 Edw. III. c. 5, and to adminis- ^ 
trators upon their institution under the 31 Edw. III. c. 11. Upon the con- 
struction of this statute an executor now has the same action for any 
injury done to the personal estate of the testator in his lifetime, whereby 
it has become less beneficial to the executor, as the testator himself might 
have had. (1 Wins. Suund. 217 b.) 
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Count against Carriers hy the JBxecutor or Administrator of a Pas- 
senger killed hy the Neqliqence of the PefendaniSy under the 9 & 
10 Viet, c, 93 (a). 

[^Commence with one of the forms, ante, pp. 17, 19.] — Thai the de- 


For injuries to the real estate of the deceased in his lifetime an action 
is given to the executor by the statute 3 & 1 Will. IV. c. 42. By s. 2, 
after reciting that no remedy is provided by law for injuries to the real 
estate of any person deceased committed in his lifetime, it is enacted 
“that an action may be maintained by the executors or administrators of 
any person deceased, for any injury to the real estate of such person com- 
mitted in his lifetime, for which an action might have been maintained by 
such person, so as such injury shall have been committed within six 
calendar months before the tleath of such deceased jjcrson, and provided 
such action shall be brought within one year after the death of such per- 
son, and tlie damages when recovered shall be part of the personal estate of 
Bucli person.’* 

And with respect to injuries done by a person deceased in Ins lifetime 
to another in respect of l»is property real or personal, the last mentioned 
statute, by s. 2, after reciting tliat no i*emedy i^ providt'd by law for such 
injuries, enacts “ tliat an action may be mainlainetl iigain>l the executors or 
adminisirators of any ]»ersoii deceased, for any wrong committed by him 
in his lifetime to another in respect of his jiroperty real or personal, so 
as such injury shall have been committed within six calendar months before 
such person’s deatli, and so as such action shall be brought within six 
calendar months after such executors or administrators shall have taken 
upon themselves the administration of the estate and effects of such person ; 
and the damages to be recovered in sueh action shall be payable in like order 
of administration as the simple contract debts of .xueh p(*rson.” 

In actions brought under these sections the declaration should show that 
the facts bring the case within these pr(>visions. This may be done either 
incidentally in describing the plaintiif or defendant, and in stating the in- 
jury, or by a distinct allegation at the end of the count. Such allegation 
where the executor is suing may be a- follow s : — “ And the jilaintiH’ says 
that the injury herein comjdaincd of was committed within .“ix calendar 
months before the death of the sai<] C. />., ami thi.s action was brought 
within one year after liis death.” Wliere the action is brought against the 
executor tlie allegation may be thus : — “Ami the plaintiff says that the 
injury lierein comjilained of was committed within six calendar montlis 
before the dcatli of the said G. //., and this action was brought w'ithin six 
calendar months after tlie defendant Took upon himself the administration 
of the estate and effects of the said (/. //,” No such allegation is required 
in an action brought under the above statutes of Kdw. III. 

See further as to actioiii. by and against executors for w’rongs, Wms. Exs. 
6th ed. 746, 820 ; 1507. 

(a) By the 9 & 10 Viet, c, 93 (Lord Campbell’s Act), s, 1, it is enacted, 

that whensoever the death of a person shall be caused by w rongful act, 
neglect, or default, and the act, neglect, or default is sucli as would (if death 
had not ensued; have entitled the party injured to maintain an action and 
recover damages in respect thereof, then and in every sucli cane the person 
who w-ould have been liable if death liad not ensued, shall be liable to 
an action for damages, notwithstanding the death of the person injured, 
and although the death shall have been caused under such cicumstances as 
amount in law to fekmy.” By s. 2, it is enacted, “ that every such action 
shall be for the benefit of the wife, husband, parent, and child of the person 
whose death shall have been so caused, and shall be brought by and in the 
name of the •executor or administrator of the person deceased; and in 
every such action the jury may give such damages as they may think pro- 
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fondants were carriers of passengers upon a railway from to 

for reward to the defendants ; and tlie said C. D. in his life- 


portioned to the injury resulting from such death to the parties respectiTely 
for whom and for whose benefit such action shall be brought ; and the 
amount so recovered, after deducting the costs not recovered from the 
defendant, shall be divided amongst the before-mentioned parties in such 
shares as the jury by their verdict shall find and direct.” By s. 3, it is 
provided “ that not more than one action sliall lie for and in respect of the 
same subject-matter of complaint ; and that every such action shall be 
commenced within twelve montlis after the death of such deceased person.” 
By 8. 4, “ that in every such action the plaintifi* on the record shall be 
required, together witli the deidaration, to deliver to the defendant or his 
attorney a fid! particular of the person or persons for whom and on whose 
behalf siicii action shall be brought, and of the nature of the claim in 
respect of which damages sliall be sought to be recovered.” By s. 5, tHe 
word “person” shall apjdy to bodies politic and corporate ; and the word 
^‘parent” shall include father and mother, and grandfather and grand- 
mother, and stepfatiier and stepmother; and the w’ord “ child ” shall in- 
clude £on and daughter, and grandson and granddaughter, and stepson and 
stepdaughter. 

The 27 & 28 Viet. c. 95, amending the above Act, enacts by s. 1, that 
“ if, and so often as it shall happen at any time or times liereaftcr, in any 
of the cases intended and provided for by the said Act, that there shall be 
no executor or administrator of the person deceased, or that there being 
such executor or administrator, no such action as in the said Act mentioned 
shall within six calendar months after the dt‘ath of such deceased person as 
therein mentioned have been brought by and in the name of his or her 
executor or administrator, then and in every such ca>e such action may be 
brought by and in tlio name or names of all or any of the persons (if 
more than one) for wliose benefit sueli action would have been if it had 
btH'n brought h} and in tli(> name of such executor or administrator ; and 
every action so to be brouglit shall be for the benefit of the same pereon or 
persons, and sliall be subject to the same regulations and procedure as 
nearly as may be, us if it were brought by and in the name of such exe- 
cutor or admini^t nitor,” 

And by s. 2, alter reciting the 2nd section of the former Act (.^wpra), 
it is enacted and declared “ that it sliall be sullicient, if the defendaiit is 
advised to ])ay money into court, that be pay it ns a compensation in one 
sum to all }H’Psons entitled unTler the said Act for liis wrongful act, neglect, 
or default, without speeihing tlie shares into wliicli it is to be divided by 
the jury ; and if the said sum be not accepted, and an issue is taken by 
the plaintifi’ us to its sutrieieiicy, and the jury shall think the same suliicieiit 
the defendant shall be entitled to the verdict upon that issue.” 

Bv s. 3, till' two Acts are to be read together as one Act. 

The defendant is liable for negligence under these statutes only where he 
would have been liable to an action for tlie same cause at the suit of the 
deceased had he survived. Thus, where a servant is killed in the employ- 
ment of his master, Die master is not liable lor negligence for which the 
Bervant could not liave sued him. {Senior v. Warcly 1 E. & E. 385 ; 28 L. J. 
Q. B. 139.) It has been said that the action given to the representative 
is a new' remeily, and not the same with that which accrued to the deceased. 
(Blake v. Midland Jin. Co.^ 18 Q. B. 93.) If so, it may not perhaps be 
barred by an accord and satisfaction made with the latter, or a release 
by him. (See Baker v. 7>. A S. i?//. Oo., E. R. 3Q,. B. 91 ; 37 L. J. Q. B. 53.) 

The measure of damages is the pecuniary loss occasioned to the relatives 
by the death ; and in estimating the damages the reasonable expectation of ; 
pecuniary advantage which tlie relatives had from the deceased, and the f 
probable pecuniary loss sustained by his death, are to be taken into account. ^ 
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time became and was received by the defendants as a passenger to 
be by them as such carriers safely and securely carried upon the said 

railway on a journey from to aforesaid, for reward to the 

defendants ; yet the defendants did not safely and securely carry the 
said C, D, upon the said railway on the said journey, and so negli- 
gently and unskilfully conducted themselves in that behalf that the 
said C. D. was thereby wounded and injured, and by reason of the 
wounds and injuries thereby occasioned to him as aforesaid, the said 
C, D, afterwards, and within twelve calendar months next before 
this suit, died ; and the plaintiff as executor [or administrator] as 
aforesaid, for the benefit of /. D. the wife, and K, 1). and L. D. and 
D., children of the said C, D. [«« the case may according to 

the statute in such case made and provided, claims £ . 

Like counts: Hutchinson v.York, Newcastle^ and Beoncick Hy. Co., 

5 Ex. 343 ; Dalton v. South-Ea.stern By. Co., 4 C. B. N. S. 296 ; 
27 L. J. C. P. 227 ; Birkett v. Whitehaven Junction By. Co., 4 H. 

6 K. 730 ; 28 L. J. Ex. 318. 


Like counts for accidental deaths occasioned hy defendants leaving 
a drav'hridge open at niyht : Hanley \. St. Helen s Canal Co., 2 H. 
& N. 840 ; 27 L. J. Ex. 159. 

By defendants negligently managing an engine : Vo.se v. I.anca- 
shire and Yorkshire By. Co., 2 H. & N. 728 ; 27 L. J. Ex. 249, 

By defendant keeping a trap-door in a passage open : Chapman v. 
Bothwell. E. B. E. i68 ; 27 L. J. Q. B. 315. 

defendant keeping an fpen area adjvininfj the hir/hway : Barnes 
V. Ward. 9 C. B. 392. 

By defendanfs omnibus running over the plaintiff : Cotton r. Wood, 

8 C. B. N. S. 5('.8 ; 29 L. J. C. B. 338. 

By the fall <f defendant' s wall into the highway on the deceased : 
Duckworth v. Johnson, 4 11. & N. 653 ; 29 L. J. Ex. 25. 


Particulars under the above Count. (9 &L 10 Viet. c. 93, s. 4, 

ante, p. 327 n.) 

In the . 

Between A. B., executor of the last will and testament [or ad* 


Funeral and mourning exi^enses are not to be included. {Dalton v. South- 
Pastern Ity. Co., 4 C. B. N. S. 290 ; 27 L. J. C. P. 227 ; Franklin v. South- 
Eastern By. Co., 3 II. k N. 211 ; Fym v. Great Northern Ry. Co., 4 B. & 
S. 396 ; 31 L. J. Q. B. 249 ; 32 Ih. 377.) The pecuniary loss is the only 
damage recoverable (Blake v. Midland Ry, Vo., 18 Q. It. 93), but it need 
not stated in the declaration. (Chapman m. Rothwell, K. B. & E. 168; 
27 L. J. Q. B. 315.) The plaintiff' is not entitled to a verdict with nominal 
damages on proof merely of the death by negligence, without furtlier proof 
of damage. (Duckworth v. Johnson, 4 H. k N. 653 ; 29 L. J. Kx. 25.) 

The declaration need not negative the existence of any relations entitled 
to compensation other than those named therein. (Barnes v. Ward, 9 C. B. 
892.) The word “ child ” in the Act means legitimate chiid only. (Dickinson 
V. North-Eastern By. Co., 2 II. & C. 735 ; 33 L. J. Ex. 91.) 

The Act applies to loss of life arising from collisions at sea, but subject 
to the limitations of liability contained in the Merchant Shipping Amend- 
ment Act, 1802, 25 A 26 Viet. c. 63, s. 54. (See Olaholm v. Barker, L, E. 
1 Ch. Ap. 223.) 
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mioistrator of the goods, chattels, and credits] of C. 2)., de- 
ceased, plaintiff, and G. I£., defendant. 

The following is a full particular of the persons for whom and on 
whose behalf this action is brought, namely, I. Z)., the wife, and 
JT. D. and X. D. and M. 2>., the children of the said C, D. [as. the 
case may he'\. And the following is a full particularof the nature of 
the claim in respect of which damages are sought to be recovered in 
this action, namely [state the nature of the claim according to the 
facf^ . 

Dated . 

Yours, etc., 

F. F., plaintiff’s attorney [or agent]. 
To Mr. N. O.y defendant’s attorney or agent. 


A like Count to the ahoiw^ under the 9 & 10 Fict. c. 93 mid the 27 <fe 

28 Vict. c. 95, where there is no Fxecutor or Administrator of the 

Deceased. 

That the defendants were carriers of passengers upon a railway 

from to for reward to the defendants, and E. F.^ in his 

lifetime, became and was received by the defendants as a passenger 
to be by them as such carriers safely and securely carried upon the 

said railway on a journey from to aforesaid, for reward 

to the defendants ; yet the defendants did not safely and securely 
carry the said E. F. upon the said railway on the said journey, and 
so negligently and unskilfully conducted themselves in that behalf 
that the said E. F. was thereby wouiuled and injured, and by rea- 
son of the wounds and injuries thereby occasioned to him as afore- 
said the said E. F. afterwards and within twelve calendar months 
and more than six calendar months next before this suit died ; and 
the plainiiff says that there never was any executor of an)’^ will or 
testament or any administrator of any estate of the said E. F., and 
this action is brought by and in the name of the plaintiff, w ho is 
the [mother] of the said E. F., for [her] own benefit and also for 
the benefit of G. F. and i/. F., children of the said E. F.^ according 
to the said statutes in such case made and provided. 


Fences (a). 


Count for not Evpairinq the Fences hetiecen adjacent Closes of Land, 

{Venue local.) That at the time of tlie committing of the griev- 
ances hereinafter mentioned the plaintiff was possessed and in the 


(a) The genenil rule of law is that the owaicr of cattle is bound to take 
care that they do not trespass on the land of others. But the owner of 
land may bo bound by ])ivscri])tion or otherwise to maintain and repair a 
fence for the benefit of the owner of the adjoining land who may have a 
corresponding right to have the fenee so maintained and repaired. (1 Wms. 
Sauna. 323 a ; Churchill v. Fen ns, 1 Taunt. 52U ; DovastotiY. Payne^ 2 H. 
Bl. 527 ; Boyle v. Tamlyn, 6 B. & C. 329 ; and see Ricketts v. East and 
West India Docks Ry. Co., 12 C. B. 160.) As to fences between common 
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occupation of a close of land, and the defendant was possessed and 
in the occupation of another close of land next adjoining the said 
close of the plaintiff, and divided therefrom by a fence ; and the de- 
fendant, by reason of the possession of his said close, then of right 
ought to have maintained and repaired, and kept maintained and 
repaired the said fence so as to prevent cattle lawfully feeding and 
depasturing, or being in the said respective closes, from escaping 
from and out of the one into the other of the said closes through 
defects of the said fence ; yet the defendant suflered the said fence 
to be and continue, and the same was out of repair, whereby divers 
cattle of the plaintiff then lawfullv being in tlie said close of the 
plaintiff escaped through the said fence, out of the said close of the 
plaintiff into the said close of the defendant, and were lost to the 
plaintiff; [and divers other cattle, as well of the defendant as of 
other persons, then being in the said close of the defendant, escaped 
through tlie said fence, out of the said close of the defendant into 
the said close of the plaintiff, and trod down, consumed, and spoiled 
the grass and herbage of the last-mentioned close.] 

A like count : Boyle v. Tamlyn^ C 15. ifc C. 32b. 


Count for not repairing the fences of o rlose nJjoininrf that of the 
plaintiff y wherthy a horse of the plaint ffftU ihroinjh and was killed : 
Booth V. WilsoHy 1 B. ifc Aid. 5b. 

Count for nut repairing the fences of the adjoining cJosCy wherehy 


land and ancient enclosure, see B<trher v. Whitelafy HI L. J. Q. B. 212. A 
.person havini: the nijlit to dig shafts for njineraLs is impliedly bound to 
fenee the shafts for the protection of the owner of the rmrtace [Groncott v. 
WdtianiSj 32 L. J. Q. B. 237). 

Where cattle trespass on the plaintiff’s land tlirough n defect in tlie 
fence which the defendant is b<nin<! to repair, the plaintiH* may maintain an 
action in the above form in rez-jM-et of the ilamage dr>m‘. orherna) maintain 
an action of trespass again**! tlie owner of the eattle isia* j>ust, “ 'J'reKfjuss"), 
or he may distrain the cattle damage feasant ; amt the defendant is liable 
for mischief done by his rattle so straying, without f)ro<>f that he knew they 
w'ere of a ini*»ehievouB disposition. iLee v. Itdrgy IS C\ It. K. S. 722; 34 L. 
J. C. P. 212 ; see “ Misehit-vons An 'nnah^^* pfhst, p. JtfJth) 

Where cattle escape from the plaintiirs land through a defect in the 
fence which the defendant is bound to repair, tlu* plaint iff may maintain an 
action for not repairing tlie fi*nce in respect of any damage thereby occa- 
sioned to bis cattle, or even to cattle not hi- «>wn but k«*pt by biin on his 
land for ant>ther person to whom he wa*» liable. {Booth v. 1P/7 som, 1 B. 
& Aid. ,5b ; and see Carnithers v. Hollis, H A. A M. 113 ; Singleton v. 
Williamson, 7 II. A N. 410 ; 31 L. J. Ex. 17.) 

A plaintiff whose cattle trespn«st*d on the land adj*)ining the defendant’s 
cannot Tiinintain an action against him for damage oei*nsioned to them by 
the defect in the fence, although the defendant is bound to repair it as 
against the owner of the adjoining land. {Ricketts v. East and H'est India 
Docks Ry. Co., 12 C. B, ir>b.; 

So where the def<^idant was hound to repair the fence between his land 
and the higliway it was held that the plnintiH’, in order to maintain this 
action, must show* that his ctittle were lawfully using the highway. {Docof 
ton V. Payne, 2 11. Bl. 527.) 

Tlie action must be brought against the jK*rson hound to repair, who is, 
in general, the occupier and not the owner. {Cheetham v. Hampton^ 4T. R. 

3X8.^ 
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the plaintiff*s horses escaped into the defendant' s closer and were 
there hilled hy the falling of a haystack: Powell v. Salisbury, 2 

& tTt 391* 

Counts against railway companies on the statutory obligation to 
maintain fences between the railway and the adjoining land, under 
the Pailways Clauses Consolidation Act 1845 (8 & 9 Viet. c. 20, 
s. 08) : Picketts v. Past and West India Docks Py. Co., 12 C. B. 
160; Bessant v. Grreat Western Py. Co., 8 C. B. Is. S. 368 ; Mar* 
fell V. South Wales Py. Co., 8 C. ll. N. S. 525 ; and see Roberts x. 
Great Western Py. Co., 4 C. B. N. S. 506 ; 27 L. J. C, P. 266 ; and 
Sharrod v. London and Korih-Western Py. Co., 4 Ex. 580. 

Count against a railway company for not maintaining sufficient 
gates or stiles on a level ci'ossing, under the Pailicays Clauses Con* 
solid ation Act, 1845 (8 & 9 Viet. c. 20. ss. 46, 61) : Pllis v. London 
and South* Western Py. Co., 2 H. <fe N. 424 ; 26 L. J. Ex. 349 ; see 
Fawcett V, York and North Midland Py. Co., 16 Q. B. 610 ; and see 
“ Negligence," post, p. 374. 


Count for not fencing a shaft of the defendant's mine in the plain* 
close, wherehi) the plaintiffi's horse fell in and was killed: Syhray 
V. 117///^, 1 M. \V. 435; and see Oroacoit v. Williams, 32 L. J. 

Q. B. 237. 


Feeby {a). 


Count for Disturbing the Plaintiff's Ferry. 

(Venue local.) That tlie plaintiff was possosseii of an ancient fem% 

called ferry, for the carriasje [of foot-passengers and their 

goods] across the river — , from to . taking for the car- 

riage of sucli [passengers and gootlsj across such ferry certain rea- 
sonable freights and ferryages ; and the defendant wrongfully dis- 
turbed the ])laiutiff in the possession of his said ferry by carrying 
divers [foot-passengers and their goods] for hire across the said 
river near to the said ferry of tlie plaintiff ; whereby the plaintiff 
has lost the profits of his said ferry. 

TJke counts : Huzzey v. Fidd, 2 C. & B. 432 ; Peter v. Ken* 
dal, 6 B. it C. 7lt3; Pirn v. Curell, 6 M. A: W. 234; Blacketer v. 
Gillett. 9 C. B. 26; Giles v. Grorcs, 12 Q. B. 721 ; ^ewto?i V, Cu* 
hitt, 5 C. B. N. S. 627 ; 28 L. J. C. P. 176 ; 31 lb. 246. 


(a) As to tlie mode of describing the right see “ Cominon,’* ante, p. 285 ; 
** Ways,*’ po.'it. Where the declaration described the ferry as to and from 
certam places across a river, and the right proved was for a ferry one way 
only» it was held that tlie allegntion was divisible, and the plaintiff was 
entitled to have the verdict entered fur eo much of the right as was proved. 
(Giles V. Groves, 12 Q. B. 721.) 
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Fishebt ( a ). 

Count for Trespass to the Plaintiff's Fishei'y. 

> 

(Venue local.) That the defendant, on divers days and times, 
broke and entered the several fishery of the plaintiff* in the river 
— and fished in the said fishery for fish, and chased and dis- 
turbed the fish therein, and caught, took, and carried away and 
converted to his own use divers quantities of the plaintiff’s fish 
therein. 

Like counts : Smith v. Kemp. 2 Salk. 037 ; Richardson v. Mayor 
qf Orford^ 2 H. 131. 182 ; Holford v. Bailey. 8 Q. B. KXHl; 13 Ih. 
426 ; Manfia/l v. Fishei\ 5 C. B. N. S. 856 ; Marshall v. lilies- 
water Steam Sav. Co.^ 3 B. S. 732 ; 32 L. J. Q. B. 139. 


Count for injurinq oyster beds of the plaintiff: Mayor qf Col- 
chester V. Brooke. 7 Q. B. 339. 

Count for a trespass in throwinq down a iceir of the plaintiff ap- 
purtenant to his fishery : If 11 Hams V. }fl leo.i\ 8 A. Si E. 314. 


Fixtures. 

Count for depriving the Plaintiff of Fixtures (h). 

That the defendant for a long time wrongfully deprived the plain- 
tiff of the use and pos.sessioii of the plaiiiiiff ’s fixtures and j^oods, 
that is to say, lathes, inacdiines, and inaehiuery in and ailixea to a 

foundry and premi^es at , hereby the plaintiff lost the use 

and benefit of the said fixtures and goods and the advantages which 
he would otherwise have derived therefrom. 

A like count : London and Westminster Loan and Discount Co. 
T. Drake.^ 6 C. B. 2s . S. 798 ; 28 L. J. C. P. 297. 


Count by reversioner for injury to the reversion by removing fix^ 
iureSf see “ Reversion! post ^ p. 394. 


(a) It seems that trespa-ss will lie for breaking and entering a several 
fishery even in alieno solo. (Jlotford Bailey^ 8 Q. B. 1(XH) ; 13 Ib. 426.) 
A “sole and exclusive fishery ” is not a sufficient description of a several 
fishery ilh.). Trespass will lie for taking the plaintiff’s fish. (lb.). 

(h) If the fixtures liave not been removed they form part of the realty, 
and in an action for an injury to them the venue is local. If the fixtures 
have been removed and carried away, the plaintiff may sue for a wrongful 
conversion ; see ante^ p. 293 , and see further as to fixtures, ante, p. 157. 
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Fbaud {a). 

Count for Fraud in selling Goods hg a false "Warranty. 

That the defendant, hy fraudulently warranting a horse to be then 
sound, induced the plaintiff’ to buy the said horse from the defen- 
dant for £ , which the plaintiff ]:)aid to the defendant ; whereas 

the said horse was not then sound, as the defendant then well knew ; 
whereby the said horse was of no use to the plaintiff, and he incurred 
expense in keeping it and in the resale of the same, and also a loss 
upon such resale. 


(rt) Fraud.'] — An action to recover damages arising from fraud will lie 
where the defendant has stated or represented as a matter of fact what is 
untrue, knowing it to he untrue, with intent to induce the plaintiff to 
act upon it, and has thereby induced the plaintilT to act upon it, to his 
loss. (Pasley v. Freeman, 3 T. R. 51 ; 2 Smilli’s L. C. Gth ed. 71 ; Lang^ 
ridge v. Levy, 2 M. & W. 519 ; Fast wood v. Bain, 3 II. N. 738 ; 28 L. 
J. Kx. 74 ; Behn v. Kemhie, 7 C. H. N. S. 2G0 ; Bedford v. Bagshaw, 4 H. 
& N. 538; 29 Tj. J. Ex. 59.) Such action will not lie upon a statement 
made by the defendant without an intention of inducing the plaintiff to act 
upon it. {Wag v, Bearn, 13 0. 11. N. S. 292 ; 32 L. J. C. P. 34 ; Raw 
lings V. Bell, 1 C. 13. 951 ; Barley v. Walford, 9 Q. B. 107 ; and see Free* 
man v. Cooke, 2 Ex. 654.) And it seems that it will not lie upon a state- 
iT»ent made by the defendant witliout knowing whether it is false or true, 
and with the intention of inducing the plnintiH* to act upon it, if the de- 
fendant believed it to be true. (Cornfooi v. Fowke, 6 M. & W. 358 ; Early 
T. Garret, 9 B. A C. 928 ; Evans v. Collins, 5 Q. B. SOI ; Sh reivshurg v. 
Blount, 2 M. A Ot. 475 ; Ormrod v. Hath, 14 M. A W. 651.) But if under 
tlie last •mentioned cireumstnnccs tlie defendant did not believe it to be true 
the action will lie. {Taylor v. Ashton, 11 M. A W. 401, 415: RawVnis v. 
Wickham, 3 l)e G. A J. 3(G; 28 L. J. C. 188 ; Evans v. Edmonds, 13 C. 
B. 777.) And the defendant is also responsible for false statements made 
through defect of memory. {Slim v. Croucher, 2 Gilf. 37 ; 29 L. J. C,. 
273.) As to fraudulent eoneeahnent, see Horsfall v. Thomas, 1 H. A C. 
90; 31 L. J, Ex. 322 ; Keats v. Earl Cadogan, 10 C. B. 591 ; Hill v. 
Gray, 1 Stark ie, 434 ; and the cases cited post, p. 334. 

Upon an exjwess warranty given on a sale, or where the contract of sale 
implies a warranty, the declaration may bo framed either upon the contract, 
or upon the wrong ; and in such case the tlcfendant's knowledge of the 
defect is iniinatcrial, and if laid in the declaration need not be jiroved. 

( Williamson v. Allison, 2 East, 410 ; Brown v. Edginglon, 2 M. A G. 279 ; 
see forms upon the contract, “ Warranties,'' ante, p. 2t>3.) Where no w’ar- 
ranty exists in the contract, hut the contract is induced by false representa- 
tions, known by the seller to be false, the action is groumied on the fraud 
and should be so framed. {Ormrod v. Hath, 14 M. A W. 651 ; Meyer v. 
Everih, 4 Camp. 22.) The knowledge of the defendant is in such ease es- 
sential to the cause of action. {Ht. ; Freeman v. Baker, 5 B. A Ad. 797 ; 
see note to Pasley v. Freeman, 2 Smith, L. C. 6tb ed. 71.) A count for 
fraud should he joined with a count for a hreuch of warranty where it is 
doubtful whetlior a warranty can be proved. 

If a declaration discloses a state of facts upon which an action may 
be maintained without framl, fraud need not bo ])roved although it be 
alleged ; and the plaintiff may recover upon the ‘facts disclosed though 
fraud be alleged aud disproved. {Swinfen v. Lord Chelmsford, 5 H. & 
N. 890, 921.) The words “ falsely and fraudulently ’’ may be struck out of 
a declaration provided tluM’c is loft a good cause of action. {Per Parke, B., 
Thom V. Bigland, 8 Kx. 725.) 
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JFor Fraud hi selling a Picture hg a false Representation that it 

was painted hy a certain Master. 

That the defendant, by fraudulently representing to the plaintiff 

that a certain picture was painted by , induced the plaintiff to 

buy the said picture for £ , which the plaintiff paid to the de- 
fendant ; whereas the said picture was not painted by , as the 

defendant at the time of making? the said representation and of the 
said purchase well knew ; whereby the plaintiff lost the said £ . 

Like counts: Milne v. Mancoodt 15 C. B. 778; Power v. Bar- 
ham, 4 A. <& E. 473 ; see Hill r. Gray, 1 Starkie, ^4. 


Count for fraud in selling goods hy a false representation that 
they corresponded tciih sanijdes shoivn : Ornirod v. Huthy 14 M. & 
W. 051 ; Meyer v. Frerth, 4 Camp. 22. 

For fraud in selling a cargo of wheat hy a false representation 
that it accorded v:ith a report and samples: Russell v. FiculopulOy 
8 C. B. N. S. 302. 

For selling the cargo <^f a ship hy a false representation that the 
ship was on its voyage: Rishourg v. Brucknei\ 3 C. B. N. S. 812. 


Against a mamfacturcr for fraud in selling goods hy a false 
representation that they were Jit for a jutrticular purj)ose : Jones v, 
Brighty 5 Binej. 533 ; and see ante. p. 200. 

F'or fraud in selling an insuJFieient craiw rope for a crane to raise 
casks of wine : Brown x. Fdgingtoiiy 2 M. A G. 270. 

For fraud in sdling a dangerous gun tv he used hy the purchaser 
and also his sons, one of whom heinq injured hy its bursting brought 
the aetfon : Langrid go v. Levq. 2 M. A \V. 510 ; 4 Ih. 337 ; and see 
Winterhottom v. IVright, lO A W. 100 ; Lonqmeid v. Holliday^ 
6 Ex. 761. 


For fraudulently Concealing a Defect upon the Sale of a Horse to 

the Plaintiff. 

That the defendant was possessed of a horse whicli, as tlie defen- 
dant then well knew, was aiscaNed, and the dcfeiidant, by then frau- 
dulently eoncealinij from the jdaintiff that the said horse was dis- 
eased and representing to him tliat it was sound, induced the plain- 
tiff to buy the said horse for £ , which tlie plaintiff paid to the 

defendant ; whereby the plaintiff lost the said £ . 


Count for selling a ship as copper fastened y and fraudulently keep- 
ing it afloat to prevent an cjcaminatiun of the bottom : Freeman v. 
Baker, b B. & Ad. 797. 

For selling a log of mahogany hy fraudulently c(fncealing a defect : 
see ZTdell v. Atherton, 7 if. & X. *172; 3o L. J. Ex. 337. 

F'or selling a diseased row to the plaintiff hy fraudulently concealin'* 
that it was diseased : Mullett v. Jlason^Li. It. 1 C. 1*. 559 ; 35 L. ’ 
C. P. 290. 


For a fraudulent Misrepresentation of the Value of a Businesf^ 
whereby the Plaintiff' was induced to purchase it. 

That the defendant kept a public-house, and there carried on the 



Fraud, 


335 


business of a publican, and was possessed of a lease of the said 
house for an unexpired term of years, and of certain fixtures, goods, 
and stock in trade in the said house, and of the goodw^ill of the said 
business ; and thereupon the defendant, with the intent to induce 
the plaintiff to purchase the said lease, fixtures, goods, stock in 
trade, and goodwill froni the defendant for the pri(;e of £ , re- 

presented to tlie plaintiff that the said public-house was then a free 
public-house, that is to say, that the same was free from the control 
or interference of any particular brewer, and that the trade of the 

said public-house had been and then was £ per month, all retail 

over the counter ; whereas tlie said public-house was not then a free 
public-house as aforesaid, and the trade of the said public-house had 

not been and was not then £ per month, all retail over the 

counter, as the defendant then well knew ; and the defendant by the 
said representation induced the plaintiff to purchase the said lease, 
fixtures, goods, stock in trade, and goodwill from the defendant for 

the price of £ , which the plaintiff then paid to the defendant for 

the same ; whereby the said lease, fixtures, goods, stock in trade, 
and goodwill were of no use to the plaintiff, and he lost the said 

£ , and incurred exj^enses in carrying on the said business and 

in disposing of the said lease, fixtures, goods, stock in trade, and 
goodwill. 

A Jilf'c coimt : Fole-^ v. Davis, 4 IT. & X. 481- ; 28 L. J. Ex. 287. 

A like cfnoii for the sale of a business of a potato salesman by mis- 
representation of its value : Mummery v. Paul, 1 C. B. 316. 

Count for imluciny the j^laiutiff to but/ a public-house from a third 
jtarty by false representations made ht/ the defendant respecting the 
business : Pic hard sou v. Dunn, 8 C. 13. N. S. 655 ; 30 L. J. C. P. 44. 


Py the purchaser (f land against the vendor for fraudulently repre- 
senting that the land wtfs unincumbered : Sikes v. Wild, 1 B. & S. 
587 ; *4 Ib, 421 ; 30 L. J. Q. B. 325 ; 32 Ib. 375. 

Py the purchaser of a house against the vendor for fraudulent 
misrejtresenfafiun by his agent that the house was free from rates and 
taxes : Fuller v. Wilson, 3 QI B. 58 ; and see Cornfoot \,Fowke, 6 
:\1. & W. 358. 

Count against a dircefor of a mining company for fraudulent re- 
preseniaiions made to the committee of idte Stock Exchange, in order 
to get the slutres of the company inserted in the ojflcial list of the 
committee, whereby the plaintiff was induced to purchase shares: 
Lane v. Bagshaw, ](> C. B. 576; Bedford v. Bagshaw, 4 H. & X. 
538; 20 L. ‘J. Kx. 50. 

Count against the directors of a hank for making a false report as 
to its prosperous tx^ndilion, whereby the plaintiff was induced to take 
shares : Taylor v. Ashton, 11 M. & W. 401 ; Gerhard v. Bates, 2 
E. & B. 476 ; and see re Royal British Bank, ex parte Kicol, 28 
L. .r. C. 257 ; ScoK v. Dixon, 29 L. J. Ex. 02. n. 

Like counts against the directors of a mining company : Shrews- 
bury V. Blount, 2 M. G. 475 ; Clarke v. Dickson, 6 C, B. X, S. 
453 ; 28 L. J. C. P. 225. 

Against directors of a company for falsely representing that they 
had' authority to order the acceptance of a bill: Eastwood v. Bain, 
3 H. & X. 738 ; 28 L. J. Ex. 74. 
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Against an insurance compang for misrepresenting their mode of 
conducting business, wherehg the plaintiff was induced to insurer 
Pont fex V. Bignold, 3 M. Si G. 63. 


Pbr inducing the plaintiff to sell goods for the defendant hg mis- 
representing that he had authoritu to sell : Adamson v. Jarvis, 4 
Bing. 66. . . ’ . . ' 

For inducing the plaintiff to accept bills upon the security of goods 
by the false representation of the defendant that he was the owner 
of the goods : Dyster v. liatt ye, 3 B. & Aid. 448. • 

For a false 7 h presentation that the defendant had authority to ac- 
cept a hill for the dt'awee, whcixby the plaintiff sued the drawee and 
failed to recover: Folhtll v. Waiter, 3 B. A Ad. 114. 

For a false representation by the defendant that he had receit>ed 
goods for the plaintiff whieh the plaintiff had purchased, whereby 
the plaintiff was induced to pay the vendor : Coleman v. Miches, 16 
C. B, 104. 

For a fraudulent misrepresentation that a pattern which the 
plaintiffs a printir of silhs, was using was a t*egisfered pattern, 
whnxbn the idaie tiff was indiuxd to abstain from using it : Batdcu 
V. Watford, 0 Q. li. 11^7. " . 

Forfraudntint/y indneing the plaintiff to use the trade marks of 
another manufacturer, wlnrehy he was suhji cted to a Chancery suit 
' an injunction : 1)1 won v. Fawcus, 30 L. J. Q. B. 137. 


By the sheriff against an attorney who had sued out a writ (f ea, sa,, 
for inducine/ the sheriff to take the wrong person : Fvans v. Collins, 

5 Q B. H)L 

By the sheriff against the execution creditor for pointing out the 
wrong aoods to be taken under a fi. fa. : Jlumphrifs v. Fratt, 5 

IS'. S. 151 ; ChihUrs v. WwAtr, 2!) L. J. (J. iJ. 129. 


For fruufhdmttJy reprrscnt 'nig thut <i fill’d Person might hr fruited 

with Goods on Credit (a). 

That the diTendant fraudulently rey>resented to the ydaintifT that 
G. H. then hehl a rc.s}K»iisihle situation, and was in good circum- 
.'‘tances, and might safely be trusted with goods on credit ; w'hereas 
the said G. 11, did not then hold a responsible situation, and was 


{a^ By 9 Geo. IV. c. 14 (Lord Tentcrdeifs Art), b. 0, “ no action shall bo 
brought whereby to charge any person upon or by reason of any niisropreson* 
tatioii or assurance inude or given e<;neerning or relatinu; to the cburactor, 
eoiifiuct, credit, ability, tnidc or dealings of any other person, to tlio intent 
or purpose tliat such otlier pt rson may obtain crcdil, money, or goods upon 
(dej, unless sneb rej>resentalion or assurauciu be made in writing, sijgned by 
tlie party to be eTiargod iberewjtb.” A reyiresentation jiurtly written ana 
partly verbal is snfllcientj if the written part formed a material part of the 
'reyiresimtation. {Tailon v. Wade, 18 C. B. 371 ;* 25 L. J. C. P. 240; and 
see Clarke Jj.ekson, 6 C. B. N. H. 453 ; 28 L. J. C. B. 225.) It is not 
necessarj' to aver in the deelaratiou that the repvcHcnlution was in writing, 

, tliat being merely required by statute and a matter of evidence. 
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Game ; highways. 

nrt then in good circumstances, and could not then safely be trusted 
Trith goods on credit, as the defendant then well knew ; and the de- 
fendant by so representing as aforesaid induced the plaintiff to sell 
and deliver to the said G. H. goods on credit ; whereby the plain- 
tifi* lost the price of the said goods, and incurred expense in endea- 
vouring to recover the same. 

Like counts : Pasley v. Freeman^ 3 T. !R. 61 ; 2 Smith’s L. C. 
6th od. 71 ; Eyre v. iJunsford^ 1 East, 318 ; Corbett v. Brown^ 8 
Bing. 33 ; Tatton v. Wade, 18 C. B. 371 ; 25 L. J. C. P. 240 ; Sheen 
V. Bumpstead, 1 H. & C. 358 ; 32 L. J. Ex. 124. 

For inducing the plaintiff to lend money to a third party on the 
security of his promissory note only^ by misrepresentations as to his 
credit and estate : Swafm v. Phillips, 8 A. & E. 457 ; Turnley v. 
Jilacgregor, 6 M. <fe G. 46. 

E'er misrepresentations made by ike defendant as to the credit o/* 
a firm in which he was a partner: Devaux v. Steinkeller, G Bing. !N. 

C. 84. 

For inducing the plaintiff to employ an agent by giving him a false 
character : Foster v. Charles, 6 Bing. 390 ; 7 Bing. 105 ; to take a 
dishonest clerk : Wilkin v. Peed, 15 C. B. 192. 


Game. 

See “ Shootingf post, p. 404. As to property in game, see “ Conner^ 

sion,** ante, p. 295. 


Highways (a). 

See ** Nuisance,'' post, p. 377 ; “ Ways," p. 430. 

(«) ffi(;hwai/s ,] — The highways in England are now regulated bv the 5 & 
6 Will. IV. c.‘50, the 25 & 26 Viet, c, 61, and the 27 28 Viet' e. 101 ; 

which are called collectively “The Iligli way Acts,” and severally “ The 
Highway Act, 1835,” “The Highway Act, 1862,” and “ The Highway 
Act, 1863,” and are to be construed together as one Act. (See 27 & 28 
Viet. e. 101, ss. 1, 2.) 

By the 5 & 6 Will. IV. c. 50, “ The Highway Act, 1835,” s. 109, it is 
enacted, “ that no action or suit shall be commenced against any person 
for anything done in pursuance of or under the authority of this Act until 
twenty -one days’ notice (which must now be a calendar month’s notice by 
the 5 & 6 Viet. c. 97) has been given thereof in writing to the justice, sur- 
veyor, or jierson against whom su<th action is intended to be brought, nor 
after sulTicient satisfaction or tender of satisfaction has been made to the party 
aggrieved, nor after tliree calendar months next after the facts committed 
for which such action oi suit shall bo so brought ; and every such action 
shall be brought, laid, and tried where the cause of action shall have arisen, 
and not in any other county or place ; and the defendant in such action or 
suit may plead the general issue, and give this Act and every special matter 



338 


Counts in Actions for Wrongs, 

Hundbepoes. 


Commencement and conclusion qf* a declarationin an action against 
Jiundredors : see aniCt p. 33. 

Actions against the itihahitayits of a hundred^ under 7 & 8 Geo. IV. c. 
31, /o receiver damages lor an injurg done to machinery yetc.<, feloniously 
destroyed by persons riotously assembled : lowe v. hundred of Srox* 
tf tee, 3 B. & Ad. 550 ; Duke of Newcastle v. Broxtowe, 4 B. & Ad. 
273 ; Birley v. Salford, 11 M. & W. 391 ; and see as to proceedirms 
against hundredors. Chit. Statutes, title, “ Ilundred,** 2 Chit. Pr. 
12th ed. 1197. 


Husband and Wife {a). 

in eridence at any trial wliich shall be had thereupon ; and if the matter 
or thing shall appear to have been done under or by virtue of this Act, or 
if it shall appear that such action or suit was brought before twenty-one 
days’ notice thereof given as aforesaid, or that sidlicient satisfaction was 
made or tendered as aforesaid, or if any aclion or suit shall not be com- 
menced within the time before limited, or shall be laid in any other county 
tlian as aforesaid, then the jury shall lin<l a verdict for the defendant therein ; 
and if a verdict shall be found for such defendant, or if the plaintiff in such 
action or suit shall become nonniit, or sutler a discontiniiauce of such ac- 
tion, or if u])on any demurrer in such action judgment shall be given for 
the defendant therein, then and in anv of the cases aforesaid such defendant 
eliall have costs as between and client, and shall have such remedy 

f<»r recovering the same us any d* feudnnt may have for his or her costs in 
any other case by law.” (See ” Notice of Action,^' jfost, Chap. VI.) 

Iso action will lie against a surveyor of highways appointed under the 
above Act for damages caused to an individual by the non-repair of the 
highway. {Young v. Davis, 7 H. A N. 700; 31 L. J. Ex. 250; and see 
Barsons v. St, Matthew, Bethnal Green, L. R. 3 C. P. 56.) 

(a) Husband and Wife .'] — With respect to injuries to the person, or to 
the y>er>onal or real estate of tlic wife committed before the marriage, the 
husband and wife mu.-t join in suing ; the htisband cannot sue alone. If the 
wife sue alone, the dt fect can be taken advantage of only by a plea in abate- 
ment. {Milner v. Milnes. 3 T. K. 627, 631.) 

Wirh rc«.pcct to injuri<*8 to the person of the wife during coverture, the 
liu.-'band and the wife nujst join in suing. U'he lni.-.band cannot sue alone 
for damages in respect of the injury to the wife ; but may sue alone forthe 
damages oecnsioneci therehv to himself solely. If the wife sues alone, it is 
oi ly matter for a jOea in abatement. By the C. L. P. Act, 1852,8. 40, 
“in any action brought by a man and his wife for an injury done to the 
wife, in respect of w Inch she is necessarily joined as eo-]dai!itiff, the husband 
may add thereto claims in his own right ; and separate actions brought in 
i*es[i(‘< t of such claims may be consolidated, if the Court or a judge shall 
tliink fit ; provided that, in the case of the death of either plaintiff, such 
suit >o far only as relates to the cauiH's of action, if any, w hich do not sur- 
vive shall abate.” This 8ccti(»n is not iiriperutive, and after a recovery in ‘ 
the joint action for the injur}’ to the wife, the husband may bring a sepa- 
rate action for bis claim in his own right in respect of the same injury. 
{Uroekhank v. Wtiieharen Junction By. Co., 7 H. & N. 834 ; 31 L. J. Ex. 
349. j I’he claims which the busbaiui may add in his own right are not 
limited to tliose which arise consequentially from the injury to the wife. 
{Uemslead v. Phanix Gas-Light Co., 3 H. & C. 745 ; 34 L. J. Ex. 108.) 



Hmhand and Wife, 
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A wife cannot sue in respect of any injiuries to personal property com- | 
mitted during the coverture, as all such property Tests in the husband ex- ' 
clusively. The husband alone can sue for such injuries. {Chambers v. 
Donaldsofiy 9 East, 471 ; Boggett v. Frier y 11 East, 301 ; see Shingler v. 
Holty 7 H. & N. 65 ; 30 L. J. Ex. 322.) 

With respect to injuries done during coverture to the real property of 
which the husband and wife are seised, or to which they are entitled in right 
of the wife, tHe husband may sue alone, or the husband and wife may join 
in suing. {Bidgood v. Way^ 2 Bl. 1236 ; 1 Ch. PL 7th ed. 84 ; Wallis v. 
Harrison, 5 M. A W. 14^) 

Upon the bankruptcy of the husband the assignees must join with the 
wife in suing upon causes of action in right of the wife which if vested in 
the husband would pass to the assignees, as for a conversion of the wife’s 
goods before marriage ; and the husband cannot join in the action. {Rich- 
hell T. Alexander^ 10 C. B. N. S. 324 ; 30 L. J. C. P. 268.) Nor can the 
assignees sue alone. {Sherrington v. Yates y 12 M. & W. 855.) 

In respect of wrongs done by the wife before the marriage, or wrongs 
done by the wife during coverture, the husband and w'ife must be jointly 
sued. (2 Wms. Saund. 47 u ; 201 g ; Fine v. Saunders, 4 Bing. N. C. 96 ; 
Catierall v. Kenyon, 3 Q. B. 310.) They may be jointly sued for wrongs 
done by them jointly. {Th. ; Keyworth v. Hilly 3 B. & Aid. 685.) The wife 
sued alone can object only by pica in abatement. 

A married woman is liable for all torts committed by her, including frauds ; 
but w'hen the fraud is directly connected with a contract with her, and is 
the meatts of effecting it and part of the same transaction, she is exempt 
from liability ; thus, an action will not lie against husband and wife for a 
fraudulent representation by the wife that she was unmarried, whereby the 
plaintiffs were induced to take her promissory note. {Liverpool Adelphi 
Loan Ass. v. Fairharst, 9 Ex. 422.) Where the wife fraudulently repre- 
sented that a bill was acc<.*pted by her husband, whereby the plaintiff was 
induced to discount it, the Court was equally divided as to the action. 
{Wright T. Leonard, 11 C. B. N. 8. 258 ; 30 L. J. C. P. 365.) 

As to the position of a married woman and her rights and liabilities in 
cases of judicial separation under the 20 & 21 Viet. c. 85, see ante, p. 
173 n., nhere ss. 21, 25, and 26 of that Act are cited. 

By the 21 22 Yict. c. 108, s. 7, it is enacted, “ tliat the provisions con- 

tained in this Act and in the said Act 20 & 21 Viet. c. 85, respecting the 
property of a wdfe who has obtained a decree for judicial separation or an 
order for protection, sball be dt'emed to extend to property to which sucli 
wife has become or shall beconjc entitled as executrix, administratrix, or 
trustee since the sentence of separation or tlie commencement of the deser- 
tion (as the case may be), and the deaith of the testator or intestate shall be 
deemed to be the time when such wife became entitled as executrix or ad- 
ministratrix.’' 

By 8. 8 it is enacted, “that in every casein which a wife shall, under this 
Act, or under the said Act 20 & 21 A’^ict. c. 85, have obtained an order to 
protect her earnings or property, or a decree for judicial sepamtion, such 
order or deertv shall, until reversed or discharged, so far as necessary for 
the protection of any person or corporation who shall deal with the wife, 
be deenied Valid and effectual ; and no discharge, variation, or reversal of 
puch order or deo’-ee shall prejudice or atfcct any rights or remedies which 
any person would have had in case the same had not been so reversed, 
vacied, or discharged in respect of any debts, contracts, or acts of the wife 
incurred, entered into, or done between the times of the making such order 
or decree and of the discharge, variation, or reversal thereof, and property 
of or to which the wife is possessed or entitled for an estate in remainder 
or reversion at the date of tlie desertion or decree (as the case may be) 
shall be deemed to be included in the protection given by the order or de- 
cree.” 

Q 2 



340 . Counts in Actions for Wrongs, 

Sitshand for enticing away his Wife (a). 

That G, B. was and is the wife of the plaintiff, and the defendant, 
well knowing the same, wrongfully enticed and procured the said 
G, unlawfully and without the consent and against the will of the 
plaintiff to depart and remain absent from the house and society of 
the plaintiff ; whereby the plaintiff lost the society and services of 
the said G. 

A like count : Winsmore v. Greenhank^ Willes, 677. 


By Husband for xcrongfully harbouring his Wife (a). 

That G. B. was and is the wife of the plaintiff, and unlawfully 
and without the consent and against the w ill of the plaintiff departed 
from the house and society of the plaintiff; and the defendant, well 
knowing the premises, wrongfully and without the consent and 
against the will of the plaintiff received, harboured, and detained 
the said 6r., and refused to deliver her to the plaintiff, although re- 
quested by the plaintiff so to do ; w hereby the plaintiff lost the so- 
ciety and services of the said G. 


Count by Husband and Wife [for a Trespass to the Wife'} with a 
Count by the Husband in his own right for Damages sustained 
from the same [Trespass'], {Ante, p. 338, n. {a).) 

(Commence xviih the form, ante, p. 22.) That the defendant [as- 
saulted and beat the said C., then Wing the wife of the said^. B.] ; 
whereby she became sick and wounded and permanently disabled, 
and suffered great pain for a long time. And the plaintiff, A, B., 
also sues the defendant for [that the defendant committed the tres- 
pass or trespasses, or grievance or grievances] in the first count 
mentioned as therein alleged ; whereby the said A, j&. lost the com- 
fort and services of tlie said C. for a long time, and w ill be perma- 
nently deprived thereof, and incurred expense in nursing her and 
for medical attendance [conclude as in the form^ ante, p. 22], 


By husband and wife for an injury to the wife arising from the 
defendant leaving an open cellar near a public highway, with a count 
by the husband alone for the damage sustained in his own right : 
(Stone V. Jackson, 10 C. B. 199. 


The separation of husband and wife, except under a judicial separation, 
makes no difference with respect to tlie joinder of liusband and wife as 
parties to actions. {Bead Briscoe, 5 C. & P. 484.) Upon a divorce a 
vinculo matrimonii, the disability of the wife to sue or be sued alone 
ceases, and tl»e husband ceases to be liable for wrongs previously committed 
by her, {Capel v. Powell, 17 C. B. N. 8. 743 ; 34 L. J. C. P. 168.) 

(a) By the 20 & 21 Viet. c. 85, s. 59, “ no action shall bo maintainable 
in England for criminal conversation.” The above counts for enticing 
away and harbouring a wife disclose entirely distinct causes of action from 
the old action for criminal conversation, and are not affected by the above 
provision. Where the defendant harbours the wife from motives of hu- 
manity, the action will not lie. (Philv v. Squire, Peake, 116 : Berthon v. 
Cartwright, 2 Esp. 480.) 



Imprisonment; Infants; Injunction, 341 

Count against husband and wife for an assault committed by the 
wife: lursell v. Horn, 8 A. & E. 602. 

Counts by and against husband and wife for conversion of goods : 
see “ Conversion,'^ ante, p. 296. 


Imprisonment. 

See ** Trespass to the Person," post, p. 413. 


Infants 

See ante, pp. 23, 24 ; post, Chap. V, “ Infancy. 


Injunction (a). 

Claim of a Writ of Injunction in an ordinary Case, 

{At the conclusion of the declaration, after the words and the 

plaintiff claims £ , add the claim of an injunction, according to 

the facts, which may be as follows or to the like effect:) And the 

(a) Claim of a Writ of Injunction under the C. L. P. Act, 1854.] — By 9. 
79, “ in all cases of breach of contract or other injury, where the party 
injured is entitled to maintain and lias brouglit an action, he may claim a 
writ of injunction against the repetition or continuance of such breach of 
contract or other injury, or the committal of any breach of contract or 
injury of a like kind arising out of the same co))tnict, or relating to the 
same property or riglit ; and lie may also in the same action include a claim 
for damages or other redress.” By s. 81 the proceedings in sucli action 
shall be the same, as nearly as may be, and subject to the like control as the 
proceedings in an aetion to obtain a mandamus under the provisions of 
the Act. [Soc post, p, 356.) As to the practure under tliese provisions, see 
2 Cliit. Pr. 12th ed. 1113-1121 ; Chit. Forms, 10th ed. 646. Tlie above 
sections do not ajiply to actions of ejectment. (Baylis v. Legros, 2 C. B. N. 
S. 316; 26 U. J. C. P. 176.) 

The following form of iiulorsciiicnt on a writ of summons of a claim of 
a writ of injunction under the statute is given by the R. M. V. 1854, eched. 
36 

“The plaintiff intends to claim a writ of injunction to restrain the defen- 
dant from [Itere state concisely for what the writ of injunction is required, as 
for example, thus: ‘ felling or cutting down any timber or trees standing, 

growing, or being in or upon the land and premises at , in the county 

of — and from coniniittiug any further or other waste or spoil in or upon 
the said land or premises']. And take notice, that in default of the defen- 
dant's entering an appearance as within commanded, the plaintiff may, 
besides proctHjding to judgment and execution for damages and costs, apply 
for and obtain such writ.’* 

By the C. L. P. Act, 1860, s. 32, it is enacted, that “ in all cases iu which 
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Counts in Actions for Wrongs, 

t 

jlaintiff also claims a writ of injunotiori to restrain the defendant 
rom the continuance and repetition of the injuries above com- 
plained of, and the committal of other injuries of a like kind re- 
ating to the same right. 


a vrrit of inaiidanms or of injunction is issued under the provisions of 
The Common Law Procedure Act, 1854,' sueli writ shall, unless other- 
wise ordered bv the Court or a judge, in addition to the matter directed to 
be inserted therein, command the defendant to pay to the plaiutifT the costs 
of prepaiing, issuing, and serving such writ ; and payment of such costs 
may be enforced in the same manner as cost^ payable under a rule of court 
are now bv law enforceable.” (8ee Qrindleu v. Booth, 3 II. & C. G69 ; 34 
L. J. Ex. 135.) 

Bys. 33, “ Writs of injunction against a corporation may bo enforced 
cither by attaclnnent against the directors or otlier oflicers thereof, as 
in tlic cose of a mandamus, or by writ of sequestration against their pro- 
perty and effects, to be issued in such form and tested and returnable 
in like manner as writs of execution, and to be proceeded upon and exe- 
cuted in like manner as writs of seqiiestratiou issuing out of the Court of 

Chancerv.” 

¥ 

Tlie claim for an injunction in the declaration is inserted merely by way 
.of notice of the plaintiff’s intention to claim it, and cannot be pleaded to ; 
the plaintiff, if successful in the action, is not entitled to the writ of injunc- 
tion as a matter of course, but must make a substantive application for it, 
when the defendant may show cause why it should not issue. {Booth v. 
Taifloi\ L. R. 1 Ex. 51.) But if the claim be made in a case in which the 
writ cannot be issued, it is had and informal, ami may be met by demiurer. 
{Ih . ; see BiUe v. London, Chathttm, and J){tV('r Btf. Co., 3 11. & C. 95 ; 33 
L. J. Ex. 200 ; Cin'nea v. yinhetf, 7 II. & >•' . 158, 778.) 

Where by the terms of a cuiitrn«*t it is stipulated that a certain sum shall 
be payable upon a breach us liquidated danviges, tin* plaintiff cannot sue for 
such liquidated damages and also claim an injunction against the breach ; 
but he might sue for unliquidated ihimages, and also claim an injunction. 
(Car ne,<t v. yi ^ett. 7 H. & N. 158. 778 : 30 L. J. The plaintiff 

in^Tfaction of d^etinne f)r phot<>gfapfis“b^>n^ngn'Tnnnrw’hich the defen- 
dant had copied, was held entitled to recover his goods or their value, and 
also to have an injunction to restrain the defendant from using them by 
multiplying and .soiling copies of them. {Maifall v. Highey, 1 H. & C. 148 ; 
31 L.L Ex. 329.) 


In some re<*ent deci.sions in Chnnce iy, the following principles have been 
laid down as to granting injunctions : — that the Court will not, in general, 
grant a mandatory injunction wlu re damages arc an adequate remedy {Iten- 
herrf V. East India Home Eainte Co., 33 L. J. C. 392 ; Johnson v. Wyatt, 2 
De G. J. & S. 18 ; 33 L. J. C. 391) ; that the Court w ill not, as a general rule, 
grant an injunction against a nuisance which is t<‘rnj>orary and oceasiorml 
only iSwaine v. Great Xorfhern By. Co., 33 L. J. C. 399) ; that the Court 
may grant relief by way of injunction, notwithstanding the injurious act 
was completed before the injunction was asked for, as wliere a right of wnv 
bad bc^en 8top[)ed, or light obstructed by n wall or other building {Bnrell 
V. Pritchard, Ij. K. 1 Ch, Af). 24t ; see. Je.ssei v. Chaplin, in Ex. 2 Jur. 
Is. 8. 931 ; 4 W. R. dlO.) And see generally Drowry on * Injunctions.* 
The Court of Chancerv has jurisdiction to award damages under Sir H. 
Cairns’s Act, 21 & 22 Viet. c. 27, hut it is di.aicretionary with the Court 
whether it will do f^o or leave the plaintiff to obtain them at law {Swaine v. 
Great Northern By. Co., 33 L. J. C. 399; Duretl v. Pntchard, L. R. I 
Ch, Ap, 244) ; and the Court may award damages iiiidcrthat Act, notwith- 
standing it refuses an injunction {Swaine v. Great Northern By, Co., supra). 
See further as to injunctions, post, “ Lights,*' p. 347. 



Innkeeper. 
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Claim qf a Writ of Injunction in an Action for the Infringement 

of a Patent or of a Copyright (a). 

(At the conclusion of the declaration ^ after the words and tlie 

plaintiff claims £ , add^) And the plaintiff also claims a writ of 

injunction to restrain the defendant from a continuance and repeti- 
tion of the said injury, and the committal of any injury of a like 
kind the defendant relating to the said patent [or copyright]. 

Claim of an injunction to restrain the infringement of a j^atent : 
Q-itiins V. SymeSf 15 C. B. 362 ; Hills v, London Gas Light Co., o 
H. & jy. 312. 


Claim of an injunction to restrain the continuance of a nuisance 
in carrying on a noxious trade : He la Rue v. Portescue, 2 H. & 
324 ; 26 L. J. Ex. 330. 

Claim of an injunction to restrain the defendant from continuing 
to ohstruct the lights of the plaintiff by a wall : Jessel v. Chaplin, 
2 Jur. N. S. 931 ; 4 W. B. Ex. 610. (^>) 

Claim of a writ of injunction to restrain the defendant from print- 
ing copies of the plaintiff* s photographic negatives : Mayall Hig- 
hey, 1 H. A C. 148 ; 31 L. J. Ex. 320. 


Innkeeper (c). 


Against an Innkeeper for r(fusing to Lodge the Plaintiff. 

That the defendant was an innkeeper and kept a common inn for 
the accommodation of travellers, and the plaintiff then being a tra- 
veller'^eame to the said inn and reejuired the defendant to receive 
and lodge the plaintiff as a guest in the said inn then and during 
the night then next ensuing, and the defendant had sufficient 
room and accommodation in tlie said inn to receive and lodge the 
plaintiff therein as a guest then and during the said night, and the 
plaintiff was then ready and willing and offered tlie defendant to pay 
him a reasonable sum of money for such lodging, of all which pre- 
mises the defendant then had notice ; yet the defendant did not nor 
would receive and lodge the plaintiff as a guest in the said inn then 


(a) By the Patent Law Amendment Act, 1852, 15& 16 Viet. c. 83, s. 42, 
iu any action in any of the superior courts at Westminster for tlie infringe- 
ment of lotters-paleiil, the Court may, on the application of the plaintiff or 
defendant respectively^, make such order for an injunction, in-^peetion, or 
account, and give such directions respecting tlie same as to such Court may 
seem lit. As to the mode of proceedings under this section, see Oitfins v. 
Symes, 15 C. 13. 362 ; and bvc post, “ Patents,'* p, 385. 

(h) It was held in this case that the injunction might be granted, although 
the eflect of it was to compel the defendant to take down the wall. 

(c) By the custom of the realm an innkeeper is bound to. receive a gues t 
at any hour of the day or^i^ ht, providea tmi guest oilers him^ff in prit^^er 
‘ to be rmaved muTtho dm, and is ready to nay for his nccouT- 
and there is room to accommodate Imnr {PefiY. Knight, 8 M. 
W. 269 ; * Jl y lvens, "t C.k i II dtvlndni v. Hammond, 1 (I & K. 




' Counts in Actions for Wrongs. 

and during the said night, whereby the plaintiff was obliged to pro- 
cure a lodging elsewhere, and was put to inconvenience and ex- 
pense. 

Like counts : Fell v. Knight^ 8 M. & W. 269 ; Hawthorn v, Ham^ 
fnond, 1 C. & K. 404. 


Count hy a Guest against an Innkeeper for the Loss of Goods (a). 

That the defendant was an innkeeper and kept a common inn for 
the accommodation of travellers, and the plaintiff as and being a 
traveller was received into the said inn by the defendant, and brought 
into the said inn as such traveller a carpet-bag of the plaintiff con- 


(a) An innkeeper at the common law is not an insurer of the goods of 
! his guests, but is liable only for negligence or default in keeping tlie goods 

* by himself or liis servants. {Calye*s Case^ 8 Co. Rep. 32 ; 1 Smith’s L. C. 

* 6th ed. 105 ; Dawson v. Chammy, 5 Q. B. 164.) The loss of the goods is 
presumptive evidence of such negligence, which it lies upon the innkeeper 

' to rebut. He may do this by showing that the loss liappened by the neg- 
ligence of the guest, or by the act of God or the Queen’s enemies. {Rich- 
mond V. Smithy 8 B. & C. 9; Armistecul v. Wilde, 17 Q. B. 261 ; Morgan 
V. Ravey, 6 H. & X. 265 ; 30 L. J. Ex. 131.) In order to exonerate the 
innkeeper, the negligence of the guest must have occasioned the loss in such 
a way as that the loss would not have ha])pened if the guest had used the 
ordinary care that a prudent man might reasonably be expected t^o take 
under the cii*cumstanees. {Cashill v. Wriyhl, 6 E. A B. 891,900.) The law 
implies a promise on the part of the innkeeper to take care of the goods of 
his guest according to his common law duty, and a count against him for 
loss of the good.*} may be fmmed either in tort as above or upon such pro* 

’ mise. {Morgan v. liavey, 6 II, A N. 265 ; 30 L. J. Ex. 131.) 

The law casts no obligation on a lodgintr-houKc keeper to take care of the 
goods of his lodgers. (^Holder v. Soidhy, 8 C. B. N. S. 254 ; 29 L. J. C. P. 
246.) 

By the 26 A 27 Viet. c. 41, s. 1, it is enacted tliat “ no innkeeper sliall, 
aft^er tlie passing of tliis Act, be liable to make good to any gue-t of such 
innkeeper any loss of or injury to goods or property brought to his inn, not 
being a liorsc or otlier live animal, or any gear appertaining thereto, or any 
carriage, to a greater amount than the sum of £'30, ex(‘ept in the following 
case.'-' (that i.s to say) ; — 

(1.) \Vhei*esuch goods or projiert^ shall have been stolen, lo.st, or injured, 
through the wilful act, default, or neglect of such innkeeper, or any 
servant in his employ : 

(2.) Where sucli goods or property .shall liave been deposited expressly 
for safe custody witli sueh innkeeper: 

Provided always that in ca.se of such deposit it slmll bo lawful for such 
innket‘pcr, if lie think fit, to require as a eonditiori of liis liability that suidi 
goods or property slmll be depo.sited in a box or other receptacle fastened 
and scaled bv the person depositing the same.” 

Uy 8. a, “ if any innkeseper .shall refuse to receive for safe custody os 
before mentioned any goods or jiroperty of bis guest, or if any such guest 
shall, through any default of such innkeeper, be unable to deposit such 
goods or projicrty as aforesaid, such innkeeper shall not be entitled to the 
benefit of this Act in respect of such goods or property.” 

By 8. 3, ” everjj innkeeper shall cause at least one ropy of the first 
section of this Act printed in plain type, to be cxliibited in a conspicuous 
part of the hall or entrance to his inn, and he shall be entitled to the benefit 
of this Act in respect of such goods or properly only os shall be brought to 
his iun while such copy shall be so exhibited.” 




Judge ; Justice of the Peace. 84:5 

taining goods of the plaintiff, and the said bag and its contents were 
then and thence until and at the time of the loss hereinafter men- 
tioned within the said inn, and the plaintiff during all that time 
abided as a traveller and guest in the said inn ; yet the defendant 
did not keep the said bag and its contents safely and without dimi- 
nution or loss, but the defendant and his servants so negligently con- 
ducted themselves in that behalf, that the said bag and its contents 
were by and through the default of the defendant and his servants 
in that behalf, wrongfully taken and carried away by some person 
to tlie plaintiff unknown, and are lost to the plaintiff. 

Count for an injury done to the ‘plaintiff * s horse ‘while in the stable 
of the innkeeper : Dawson v. Chamney, 5 Q. B. 164. 

Count framed in contract^ against the executor of a deceased inn^ 
keeper for the loss of goods .* Morgan v. JEtaoey^ 6 H. & N. 265 ; 30 

L. J. Ex. 131. 


Judge (a.) 


Justice of the Peace (b). 


Count against Justices for Imj^risonment. 

{Venue local.) That the defendants were justices of the peace in 
and for the county of , and the defendants purporting and as- 

suming to act as such justices, .but without any jurisdiction or au- 
thority in that belialf caused the plaintiff to be assaulted and impri- 

(a) No action will lie against a judge for an act w'itbin his jurisdiction, 
although it luav be irregular or founded on on erroneous judgment. {Colder 
V. Halkef^ 3 Moore, P. C. 28 ; Dicas v. Lord Brougham^ 6 C. & P. 249 ; 
Kemp V. Neville^ 10 C. B. N. 8. 523; 31 L. J. C. P. 158 ; and see the cases 
there cited.) But a judge of a court of limited jurisdiction is liable to an 
action of trespass for an act done bv his authority for wdiich he had no 
jurisdiction. {Houhlen v. Smith. 14 Q. B. 811 ; Carratt v. Morley. 1 Q. B. 
18 ; Beaurain v. Scott. 3 Cainj>. 388 ; per Parke, B., 3 Moore P. C. 28, 
77) ; and siicli judge is responsible for mistakes of law respecting his 
jurisdiction; hut is justified in determining his jurisdiefTon upon 
aSillVcy TOlppear before him, altho\igh they may subsequently be found to 
be false. {Lowther v. Earl Badnorf 8 East, 113 ; Jloulden v. Smith, 14 Q. 
B. 841, 852 ; and see Pease v. Chaytor, 1 B. & S. 658 ; 31 L. J. M. 1 ; 32 
Ib. 12).) 

The judge of a court is not answerable for the wrongful acts or defaults 
of the ministerial oflieers of the Court in executing the commands of the 
Court. {Holroyd v. Breare, 2 B. & Aid. 473 ; Tunno v. Morris, 2 C. M. & 
B. 298.) 

In an action of trespass against a judge for an act done by his command, 
the want of jurisdiction must be shown by the plaintiff under an issue 
raised by the plea of noFgumy aTcoinmon mw% and no special plea is neces- 
sary. (balder v. llalket, 3 Moore, P. C. 28, 76 ; Dicas v. Lord Brougham, 
6 0. A P. 249 ; Jloulden v. Smith, 14 Q. B. 841 ; and see Buron v. Denman, 
2 Ex. 167.) 

As to the liability of a judge for defamatory words, see ante, p. 303, n. 

As to actions against justices of the peace, see infra. 

(5) By the Act 11 & 12 Viet. c. 44, to protect justices of the peace in the 

Q 3 
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soDed, and to be kept and detained in custody until payment by him 

of a sum of £ , which the defendants had adjudged the plaintiff 

to pay under and by virtue of a certain conviction before them, made 
by them without any jurisdiction or authority in that behalf, and 
which said conviction was afterwards quashed in due form of law 
upon the appeal of the plaintiff against the same ; whereby the 

plaintiff was compelled to pay the said sura of £ in order to 

liberate himself from the said imprisonment and custody, and was 
also put to great costs and charges in and about appealing against 
the said conviction, and procuring the same to be quashed. 

Count against a Justice of the peace for a malicious conviction : 
^irhy v. ^impson^ 10 Ex. 358 ; Gelen v. Halit 2 H. & N. 379 ; 27 
L. J.‘ M. 78. 

Against a justice of the pieacefor maliciously procuring the plains 
tiff to he arrested 07i a charge of assault and committing him for trial : 
Taylor y. JTesfeld, 3 E. & B. 724. 

Count against Justices for seizing 2 daintff*s goods under a distress 
tear rant for church rates after notice to dispute the validity cj' the 

rate: Peasex. ChaytoVt 1 13. tfc S. 058; 31 L. J. M. 1 ; 32 lb. 121. 


Landlord and Tenant. 


See Distress,'' ante. p. 310 ; “ Pephrinfposf, p. 393; “ 


T% • 9f 


execution of their duty, it is enacted, (s. 1.) “ that every action against any 
justice of the ])caoe for any act done by him in tlie execution of his duty 
as such justice, with respect to any matter within his jurisdiction as such 
justice, shall be an action on the case as for a tort ; and in the declaration 
it shall be exprcs.-ly alleged that ^uch act v\as done inaliciously a nd wilh nut 
renso^l jy^ hlc and j^robaiilc ; and if, at the t i‘i a 1 of a ny su c fi act ion , Jx poi i 

the general issue being pTwitleil, the plaiiititf s.liall tail to prove such allega- 
tion lie shall be non-suit, or a venlict shall he given for tlie defendant.” 

By 9 . 2, “ For any act done by a justice of the peace in a matter of wliicli 
bylaw he has not jurisdiction, or in which he sliall have exeeeded liis juris- 
diction, any j>ersoii injured thereby, or by any act done under any corivietioii 
or order made or warrant issued by such justice in any such mutter, may 
maintain an action against such justice in the same form and in the same 
case as he might liave done before the passing of this Act, uithout making 
any allegation in his declaration that the act complained of was done ma- 
liciously and without reasonable and ]>robable cause ; pnn ided neverthe- 
less, that no such action shall be brought for anything done under such 
conviction or order until afttT such romiction shall have been quashed, 
either upon appeal or upon ajiplication to Her Majesty’s Court of Queen’s 
Bench ; nor shall any such action be brought for anything done under any 
such warrant whicli shall liavc been issued bi- such justice to procure 
the appearance of such parly, and wliich shall have bt'cn followed by a 
conviction or order in the same matter, until alter siieli conviction or 
order shall have been so quashed as aforesaid; or if sucJi last -mentioned 
warrant shall not have been followed by any siicli conviction or order, or if 
it be a warrant iqion an information for an alleged in dieUible offence, never- 
theless if a summons were issued previously to such warrant, and such 
summons were served upon such person, citlier personally or by leaving the 
same for him with some j)er8on at his lost or most usual place of abode, and 
he did not upiK*ar according to the exigency of such summons, in such case 
. no such action shall be maintained against such justice for anything done 
'under such warrant.” 
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p. 394; “ Waste*' p. 423; as to the liahility of a landlord for mii~ 
sances arising out of premises demised hy him, see post, p. 380. 


Libel. See “ Defamation," ante, p. 301. 


Lights. 

For Ohstriicting the Plaintiff* s Windotcs (a), 

(Venue loral.) That the plaintiff was possessed ofa dwelling-house, 
and was entitled to have the light and air enter therein through a 


Magistrates are not liable for aotingeiTOneously in pointof law in matters 
within their jurisdiction, unless they act maliciously and without reasonable 
and probable cause; and the declaration must then be framed according to 
the first section of the above statute. (Somm.erril/e v. Mirehouse, 1 B. & IS. 
652.) They are liable for acts done without jurisdiction j and the d eclara - 
tion need not charge sucli acts as done malieiou^ly and without reasonatne 
aiifl prdhahle esmse. {Pease v. CUayior, 1 B. & S. 658; 31 L. J. M, 1 ; 32 
Ih. 121.) They are not liable for a wrong decision as to jurisdiction unless 
tlicy have proct'cded without reasonable and probable cause. (Ih?) 

By s. 8, “No action shall be brought against any justice of tlie peace for 
anything done by him in the execution of his oftice, unless the same be 
commenced within calendar montlis next after the act complained of 
had been committed. (See post. Chap. TI, “ Limitations.'') 

By 8. 9, “ No action shall be commenced against any .sucli justice of the 
peace yjutil one calendar month at lea.<t after a notice in \M’iting of such 
intended aotio^ shall have been delivered to him, or loft for him at his usual 
place of abode, by the ]>arty intemling to commence such action, or by his 
attorney. or agent, in which said notice the cause of a<*tion, and the (’ourt 
in which the same is intended to be brought, shall be clearly and explicitly 
stated ; and upon the back thereof sli.ali be indorsed the name and place of 
abode of flic party so inU'iiding to sue, and also the name and place of 
abode or of business of the said attorney or agent, if sucli notice have 
been served by such attorney or agent.’* (See post, Cliap. A I, “ Sofice of 
Action^) 

By 8. 10, the venue shall be laid in the county whci’c the act complained 
of was committed; and tlie defendant may jdead the general issue by sta- 
tute, (Seepo.v^, Chap. VI, “ General Issue.'^) 

By fi. 11, he may tender amends. (Sec post, Chap. VI, “ Tender of 
Amends.") 

See further as to actions against justices, 2 Chit. Pr. 12th cd. 1269 ; 
Chit. Forms, 101 h od. 736 ; and see counts in trespass, post, p. 413. 

(a) By the Prescription Act, 2 A 3 AV. IV. c. 71, s. 3, it is enacted, 
“ That when the access and use <»f light to anil for any dwelling-house, 
workshop, or other building shall have been actually en joyed therewith for 
the full period of tweut v years n ithout interrlipTIdnJ'TTnn'Mg^ theivto shall 
be deemed absoluteanonl^SPcasible, any local usage or custom to the 
contrary notwithstanding, unless it sliall appear tlmi the same was enjoyed 
by some consent or agreement iiiade or given for that purpose by deed or 
writing.” 

As to the period here prescribed and the mode of pleading the right, 
see es. 4 and 5, cited ante, “ Common," p. 285. 

The custom of the City of Loudon, authorizing the building on ancient 
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certain window in the said dwelling-house ; and the defendant pre- 
vented and obstructed the light and air from entering through the 

foundations so as to obstruct a neighbour’s ancient lights, is abolished bj 
the above enactment. {Sutters Co. v. tTbry, 3 Q. B. 109 ; Merchant Taylors 
Co. V. Tniscotty 11 Ex. 855 ; 25 L. J. Ex. 173.) 

A right to the passage of air for the use of a windmill is not within the 
statute and cannot be acquired under it. ( Webb v. 10 C. B. N. S. 
268 ; 13 Ib. 841 ; 30 L. J. C. P. 384 ; 31 Ib. 335.) 

The right to light may be acquired by one tenant as against another 
tenant of land under tlie same landlord. {Frewen v. PhillipSy 11 C. B. N. 
S. 449 ; 30 L. J. C. P. 356 ; see JDaniet v. Anderson, 31 L. J. C. 610.) 

I The Mctroj)olitan Building Act enabling the owner to rebuild a party- 
^ wall, on making good all damage, does not autliorize him in so doing to 
obstruct the ancient lights of the adjoining owner. {Crofts 'v. Haldane, L. 
• R. 2 Q. B. 191 ; 36 L. J. Q. B. 85.) 

It was formerly held that if the plaintiff altered or enlarged his lights, 
or added new ones, the defendant might obstruct them wholly, and the 
plaintiff had no remedy until he had reduced hi.s lights to the original 
form and number, {Garritt v. Sharp, 3 A. & E. 325 ; Itenshaw v. Bean, 
18 Q. B. 112 ; CaivJcivell v. Bussell, 26 L. J. Ex. 34 ; Hutchinson v. Cope- 
stake, 8 C. B. X. 8, 102 ; 9 C. B. N. S. 863 ; 31 L. J. C. P. 19 ; Jones v, 
Taplinq, 12 C. B. N. 8. 826 ; 31 L. J. C. P. 110; Binckes v. Pash, 11 C. 
B. X. 8. 324; 31 L. J. C. P. 121 ; Weatherly v. Boss, 1 11. A M. 3t9 ; 32 
L. J. C. 128.) But tliis doctrine is overruled ; and it is now held that if a 
person opens new lights or alters and enlarges old ones, the ndj<»ining pro- 
prietor is entitled to obstruct tlie new' iiglits or alterations only, and in so 
doing he is not entitled to obstruct the original lights, though he cannot 
otherwise obstruct the new ones. {Tapliny v. Jones, 11 H. L. C. 290; 34 
L. J. C. P. 342.) 

The owner of ancient lights may improve his light through the old aper- 
tures, provided he dot's not increase them, ns by altering or removing the 
window frames and bars. {Turner v. Spttoner, 1 Drew & Sm. *167; 30 L, 
J. C. 801 ; Cooper v. Hubburk, 30 Beav. 160; 31 L. J.C. 123 ) Tlie right 
to ancient lights is abandoned or extinguished by closing them up with 
the intention of abandoning them. {Afoore v. Bawson, 3 B. & C. 332; and 
see Jones v. Tapling, 11 C. B. X. S. 289 ; 31 L. J. C. P. 110 ; Sfokoe x. 
Singers, 8 E. & B. 31 ; and as to abandonment of riglits see Crossley v. 
Lightowlei\ L. R. 3 Kq. 279 ; 2 Ch. Ap. 478.) 

The plaintiff, whether tenant or reversioner, may maintain repeated 
actions .-so long as the obstruction continues {Shad well v. Hutchinson, 2 
B. Sl Ad. 97 ; Battishill v. Reed, 18 C. B. 69f> ; 25 E. J. C. P. 290) ; or 
claim au injunction. {Jessel v. Chaplin, 4 W. R. 610; 2 Jur. N. S. 931.) 

An injunction will be granted where the obstruction materially inter- 
feres witli the use and enjoMnent of prcmi.ses, but not for slight obstruc- 
tion.s, having regard to the situation of the premise'^. {Clarke v. Clark, 
L. R. 1 Ch. Ap. 16 ; 35 L. J. C. 151 ; Robson v. Whitfingham, L. R. 1 Oh. 
Ap. 442 ; 35 L. J. C. 227 ; Dent x. Auction Afart Co., L. R. 2 Eq. 238; 
Martin v. Headon, L. R. 2 Eq. 425; Durell v. Pritchard, L. R. 1 Ch. Ap. 
244; 35 L. J. C. 223.) 

The Court will not in an ordinary case restrain tlie erection of a build- 
ing the height of which above an ancient light is not greater tlian the dis- 
tance from the liglit, {Beadel x. Perry, L. R. 3 Eq. 405.) 

The right to light is not restricted to the quantity made use of for pre- 
sent purposes t^^hore a right to a greater quantity has been previously ac- 
quired ; but an injunction will not be granted against possible future in- 
jury though an action might lie for the obstruction. {Yates x.Jack, L. R. 
1 Ch. Ap. 295 ; see Martin v. Qohle, 1 Camp. 320, 323 ; Jackson v. Duke 
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said window into the said dwelling-house by erecting a wall [or by 
keeping and continuing a wall before then wrongfully erected] near 
to the said window, whereby the said dwelling-house has been ren- 
dered dark, unw^holesome, and of less value, and the plaintiff has 
incurred expense in opening other windows to obtain light and air 
in the said dwelling-house. {The plaintiff may also claim an injunc- 
tion under the C, L. P. Act, 1854, ante^ p. 341 {Jessel v. Chaplin, 4 
W. E. 610; 2 Jur. N. S. 931).] 

Ziike counts : T'Hyht v. Thomas, 11 A. & E. 688 ; Wells v. Ody, 
1 M. W. 452 ; Merchant Taylors Co. v. Truscott, 11 Ex. 855; 
25 ti. J. Ex. 173 ; Glare v. Harding, 27 L. J. Ex. 286; Wale v. 
Westminster Valace Hotel Co., 8 C. B. N. S. 276 ; Davies v. Mar- 
shall, 10 C. B. N. S. 697 ; 31 L. J. C. P. 61 ; White v. Bass, 7 H. 
&N. 722; 31 L. J. Ex. 283. 


By a Reversioner for an Obstruction to Light. 

{Venue local.) That a dwelling-house was in the possession of G. 
H. avS tenant thereof to the plaintiff, the reversion thereof then be- 
longing to the plaintiff, in which said dwelling-house there of right 
were and still ought to be divers windows, through which the light 
and air of right ought to have entered and still ought to enter into 
the said dwelling-house ; yet the defendant prevented and obstructed 
the light and air from entering through the said windows into the 
said dwelling-house, by erecting a w all near to the said windows ; 
whereby the said dwelling-house was rendered dark, unwholesome, 
and of Jess value, and the plaintiff was injured in his reversionary 
estate therein. 

Like counts : Turner v. Sheffield and R. Ry. Co., 10 M. & W. 
425 ; Salters* Co. v. Jay, 3 (i- B. 109; Metropolitan As.wciation, 
etc. v. Reich, 5 C. B. N. S. 504; 27 L. J. C. P. 330; Stokoe y. 
Singers, 8 E. & B. 31 ; 26 L. J. Q- B. 257 ; atid see post, “ Rever- 
sion,” p. 394. 


Claim of an in junction to rc.sirain the defendant from continuing 
to obstruct the lights of the plaintiff by a wall : Jessel v. Chaplin, 2 
Jur. N. S. 931 ; 4 W. E. 610 Ex. ; and see ante, Injunction,” p. 

341. 


Magistkate. Sec “ Justice of the Peace,” ante, p. 345. 


Neu'castle, 33 L. J. C. 6iKS ; Lanfranchi y. Mackenzie, 36 L. J. C. 518 ; 
fi. R. 4 Kq. 421.) Au injunct ion will not be gmntod against an obstruction 
merely on the ground that it obscures tlic view’ of a sbop from the outside. 
Smith V. Owen, 35 L. J. C. 317 ; Hrett v. Imperial Gas Co., L. R. 2 Gh. 
Ap. 158 ; and see Jtivkett v. Metropolitan Ry. Co., L. R. 2 II. L. 175.) 

An injunction may be granted to prevent an obstruction notvrithstand- 
ing the obstructum may have been completed before the claim for the in- 
junction is made. (Durell v. Pntchard, L. R. 1 Ch. Ap. 244 ; Jessel v. 
Ch^npiin, 2 Jur. N. S. 931 ; 4 W. R. 610, Ex. ; and see “ Injunction,** ante, 
p. 345.) 
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Maintenance ( a ). 


Cou?it for instigating a 'pauper to bring an action without rea- 
sonable and probable cause against the plaintiffs and for maintain- 
ing an action alreadg coinmenceds wherein the pauper was nonsuited^ 
but the plaintiff incui'red expense : Pechell v. WatsoUt 8 M. & W. 
691. 

Count for instigating the bringing of an action against the plaintiff : 
Flight V. Lemaus 4 Q. B. 883 [^hM bad for not stating it to have 
been without treasonable or probable causeS\ 


Malicious Pkosecutton (b.) 

(a) The statute? against inaintenaiiee are only declaratory of the common 
law (see 2 Inst. 208), and therefoiv the declaration need not charge the 
maintenance to have been committed against the form of the statute. 
{Pechell T. Waisoiiy 8 M. k W. 691 ; see the statutes against cliainperty 
and maintenance, 1 Chit. Statutes, 3rd ed. 422 ; see further as to main- 
tenance, post, Chap. V, “ Maintenance^) 

(A) Malicious Prosecittion.~\ — Tins cause of notion consists in the prosecu- 
tion by the defendant of legal proceedings, of a civil or criminal nature, 
against the plaintiff', maliciously and without any reasonable or probable 
cause ; whereby the plaintiff* is injured, as by being arrestini and imprisoned 
or ]>ut to expense. (Johnstone v. Sutton, 1 T. R. 493, 544.) 

The declaration must accordingly .‘«tate the legal proceedings instituted 
by the defendant against the jdaiutiff’, and the termination of tliem in his 
favour. {Wkifii'orfh v. Hall, 2 13. & Ad. 695 ; Mellor v. Baddeleg, 2 C. & 
M. 675 ; Barber v. Lissiler, 7 C. 13. K. 8. 175; 29 L. J. C. 1'. 161) ; tlie 
absence of reasonable or probable cause for ill'll it uting tlie proceedings and 
the malice of tlie defendant in so d(»iiig [Saron v. Castle, 6 A. k E. 652 ; 
Be Medina v. Grove, 10 Q. B. 16H ; Bimmock v. Boudeg, 2 C. 13. N. S. 542 j 
26 L. J. C. P. 231) ; also the arrest or other loss or injury suff'ered by the 
plaintiff. {Cotierell v. Jones, 11 C. 13. 7B3.) 

The termination of tlie proceedings in tlic plaintiff’s favour is essential 
to the cause of action, where the jiroceediiujs were ca}>ablc of such a 
termination {Basebe v. Matthews, 36 I.. J, M. 93; ; but wliert^ the proceed- 
ings yveve ex parte, and the plaintiff had no opportunity of preventing an 
unfavourable termination, as where the defendant maliciously exhibited ar- 
ticles of the peace agaiu.'^t him, the plaintiff may recover notwithstanding 
such unfavourable termination. {Stcivard y. Oromett, 7 C. B. N.S. 191; 29 
L. J. C. P. 170.) In an action for maliciously arresting the plaintiff on a 
ca. sa. for a larger sum than was really due under the judgment, it is not 
necessary that he should have obtained his discharge by an order of the 
Court l>efure action, b cause the illegality of the arrest does not depend 
ii}x>n the result of any legal ))roceedings, but only on the amount for whicli 
3xecution might issue. {Gilding v. Bgre, 10 U. B. N. 8. 592; 31 L. J. 
C. P. 174.) 

Tlie absence of reasonable and probable cause is a question of law for 
die judge to determine ; the facts and inferences of fact arc for the jur^. 
[J'^enafra v. Johnson, 10 Bing. 30J ; Panton v. Williams, 2 Q,. B. 169; 
Tames v. Phelps, \i Jh^.k E. 483 ; Douglas v. Corbett, 6 E. & B. 511. As 
Lo what constitutes reasonable and probable cause see James v. Phelps, 11 
d. & E. 483 ; lladdrwk v. Hcslop,\2 Q. B. 267 ; Heslop v. Chapman, 23 
L. J. Q. 13. 49; Hinton r. Heather, 14 M. k W. 131; Busst v. Gibbons, 
30 L. J. Ex. 75; Turner v. Ambler, 10 Q. B. 252.) 
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Coujnt for a Malicious Arrest on a Capias obtained hy the False and 
Malicious Pretence that there was a cause of Action (a). 

That the defendant commenced an action against the plaintiff in the 

Court of at Westminster, and maliciously and without reasonable 

or probable cause procured from a judge of one of the superior courts 
of law at Westminster a special order of the said judge directing 

the now plaintiff to be held to bail for £ in the said action, by 

then falsely and maliciously representing to the said judge by a false 
affidavit that he the defendant had a cause of action against the now 

plaintiff to the amount of £ ; and thereupon in pursuance of 

the said order, the defendant caused to he sued out of the said Court 

of , in the said action, a writ of capias directed to the sheriff of 

, whereby the Queen commanded the said she^ritf that \_set out 

the writ: see post, “ Sheriff^ p. 4f)0] ; and the defendant caused the 

said writ to be endorsed for bail for £ , and to be delivered to the 

said sheriff to be executed, and caused the plaintiff to be arrested 


Tlie malice necessary to support this action consists in the defendant 
being actuated b} indirect and improper motives. It is a question of fact 
for the jury, which may generally be inferred by them from the fact of the 
defendant having acted without reasonable and probable cause {Mitchell 
T. Jenkins, 5 13. & Ad. 588 ; and see Moore v, Cruardner, 16 M. & W. 
595; Weston v. Beeman, 27 L. J. Ex. 57); but a prosecution instituted 
wdth malicious motives is not a ground of action, unless also without 
reasonable and probable ciusc. (8ee Mmyrore v. Newell, 1 M. &W. 582.) 

In an action for malicious jjrosccution of civil proceedings ' ' ' 

must be clia r^ed in the declaration an d proved in order to sustain the ac 
tiDii. (Cofief’iTl y . Jones, 11 C. 11. 713.) '’xIuTTxtra costs incurred in sue 
cessfully defending a civil action, beyond the amount of costs awarded b;! 
the Court, are not damage sufficient to maintain this action. {lit.) 

An action for malicious jirosccution may be brought by joint jdaintiffs 
in respect of a joint dainacc, us fur exiicnses jointly incurred m defendiiii 
an action against them. {Barratt v, Collins, 10 Moore, 446 ; Pechell v 
8M. & W. 691.) 

Where the action is in substance for a malicious prosecution, wbctlier 
jCrminating in an arrest and imprisonment or not, it cannot be brought in 
thecounty court. (9 & 10 Yict. c. 95, s. 58 ; Jones v. Cnnvy, 20 L. eT. Q. 
B. 438 ; Chirers v. Saraye, 5 K. & B. 697 ; 25 L. J. Q B. 85 ; Brandt r. 
Craddock, 27 L. J. Ex. 314; Hunt v. North Staffordshire By. Co., 2 H. & 
N. 451.) It may be rcinilted there under 30 & 31 Viet. c. 142, s. 10. 

(a) Bv the 3rd sect, of the 1 & 2 Viet. c. 110, which abolished an’est oil 
m(‘sne process in certain cases, the plaintiff in any action in which the 
defendant was previously liable to arrest may, at any time after the com- 
mencement of the suit and before final judgment, obtain an order for 
issuing a writ of capia.s, to arrest and hold the defendant to bail, on satis- 
fying the judge by affidavit that the cause of action amounts to £20 or up- 
wards, and that there is probable cause that the debtor is about to quit 
England unless forthwith apprehended. A warrant for an arrest may also 
be obt.ained on similar grounds from the Commissioners of Bankruptcy 
aud judges of the County Courta under the Absconding Debtors’ Act, 1851, 
14 & 15 Viet. e. 52. (8eo IfUliams v. Gibbons, 4 B. &S. 617 ; 33 L. J. Q. B. 
83.) If sueli an order or w arrant is obtained maliciously, w ithout any pro- 
bable cause for supposing either tlint there is any c*ause of action, dr that 
the defendant is about to quit England, and the defendant is arrested, he 
may sue the plaiutiii' in an action tor malicious arrest. 
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by virtue of the said writ, and to be detained and imprisoned there- 
on for a long time [until the plaintiff and certain other ^rsons be- 
came bound by bond to the said sheriff for the plaintiff’s causing 
special bail to be put in for him to the said action as required by 
the said writ, or an the case may hel ; and such proceedings were 
thereupon had in the said action that the now plaintiff obtained 
final judgment [of non pros., or nonsuit, or state genet^ally of nil 
capiat] therein against the now defendant, whereby the said action 
was determined ; and by reason of the premises the plaintiff suffered 

E ain of body and mind, and was prevented from transacting his 
usiness, and was injured in his credit, and incurred expense in ob- 
taining his release from the said imprisonment, and in defending 
the said action. 

counts : where the action was terminated hy a rule of court 
ordering the plaintiff to he discharged from arrest^ and proceedings 
to be stayed : Brooh v. Carpenter^ 3 Bing. 297, 303. 

Where no declaration was filed tcifhi?i a year after the return of 
the writ : Pierce v. Street^ 3 B. & Ad. 397 ; Kortnsh v. Richards, 
3 A. A E. 733 ; Ireland v. Berry, 5 Q. B. 551. 

Where the action teas terminated by an order to stay pro 
Austin V. Behnam, 3 B. <&; C. 139. 


For a Malicious Arrest on a Capias obtained by the False and 

Malicious Pretence that the Plaintiff was about to guit Fng* 

land. 

That the defendant commenced an action against the plaintiff in 

the Court of at AVestminster, and maliciously and without any 

reasonable or probable cause procured from a judge of one of the su- 
perior courts of law at Westminster, a special order of the said judge 

directing (he now plaintiff to be held to bail for £ in the said 

action, by then falsely and maliciously representing to the said judge 
by a false affidavit that the plaintiff was then about to quit England, 
unless forthwith apprehended ; and thereupon, in pursuance of the 
said order, the defendant caused to be sued out of the said Court of 

, in the said action, a writ of capias, directed to the sheriff of 

, whereby the Queen commanded the said shcrifl’, that [set out 

the wnt : see post, “ Sheriff,” p. 4()0], and the defendant caused the 

said writ to be endorsed for bail for£* , and to be delivered to the 

said sheriff to be executed, and caused the plaintiff to be arrested by 
virtue of the said writ, and to be detained and imprisoned thereon 
for a long time, until the plaintiff applied to the said judge to be 
discharged out of the custody of tiie said shcrifl’, on the ground 
that the now plaintiff was not about to quit England as aforesaid, 
and such proceedings were thereupon had in the matter of the said 
application, that afterwards, by an order duly made in the said ac- 
tion by the said judge, it was ordered that the now plaintiff should 
be discharged out of the custody of the said sheriff, on the ground 
that the plaintiff was not about to quit England as aforesaid 
[stoUingihe substance of the order according to the fact\ and the 
plaintiff was so dist’harged accordingly ; and by reason of the pre- 
mises the plaintiff suffered pain of Body and mind, and was pre- 
vented from transacting his business, and was injured in his credit, 
and incurred expense in obtaining his release from the said im- 
prisonment. 



Maliciom ‘Prosecution. 


353 


"Like counts: Petrie v. Lamont, 3 M. & G. 702; Daniels v. 
Fielding f 16 M, W. 200. 


Counts for Malicious Arrest on final Process (a). 

Count for maliciously signing judgment for a sum exceeding £20, 
and arresting jplaintiff under a ca, sa. : see Muffer v. Allen, L. E. 
2 Ex. 15 ; 36 L. J. 17. 

For arresting the ^plaintiff on a writ of ca. sa., after he had heen 
previously arrested on a concurrent writ and had paid the debt : 
Tehhut V. Holt, C. & K. 282 ; Lewis v. Morris, 2 C. & M. 712. 

For refusing to discharge the plaintiff arrested under a ca. sa. 
after tender of the debt and costs : Crozer v. Pilling, 4 B. & C. 26. 

For arresting the plaintiff on a ca. sa. endorsed to levy more than 
was due : Wentworth v. Pullen, 9 B. & C. 840; Saxon v. Castle, 6 
A. & E. 652; Churchill v. Siggers, 3 E. & B. 929; Jenin gs y. 
Florence, 2 C, B. N. S. 467 ; 26 L. J. C. P. 277 ; Oilding y. Eyre, 
10 C. B. N. S. 592 ; 31 L. J. C. P. 174 (/>). 

For detaining the plaintiff in custody under an attachment from 
the Court of Chancery for non-payment of the costs of a suit after 
payment : Moore v. Guardner, 16 M. & W. 595. 

Against overseer's for maliciously obtaining a warrant to arrest the 
plaintiff for poor-rates : Philips y. Naylor, 3 H. & N. 14; 4 
565 ; 27 L. J. Ex. 222 ; 28 Ib. 225. 


Count for maliciously atid without probable cause issuing a icrit 
of extent under which the plaintijf 's goods were seized : Craig v. 
Hasell, 4 Q. B. 481. 


(a) An action will not lie for an ari’est on final process upmi a subsisting 
unsatisfied judgment {JHanchenay r. Burt, 4 Q. B. 707 ; Puffer r. Alien, 
L. R. 2 Ex. 15 ; 36 L. J. Ex. 17) ; but if the partv arrested can get the 
judgment set aside for irregidarity or on any other ground, or can show that 
the judgment was .satisfied by payment or otherwise before the arrest, he 
may then inuintain an action : the arrest in such case would in geneml 
support an atition of trespass ; see “ Trespass f post, p. 412. 

A person privileged from arrest on tlie ground that he is attending 
a coiu’t of just>ce as a witness, or on any similar ground, if arrested, cannot 
maintain an action, although the arrest was made maliciously and with 
knowledge of the privilege: for the privilege is that of the Court granting 
it, and not tliat of the person, and it is discretionary in the Court to allow 
the privilege even if cKiimed by the plaintifiT. {Magna y v. Burt, 5 Q. B. 
381 ; Yearsley v, Peane, l i M. & W. 322 ; Thilips v. Naylor, 3 H. & N. 
14 ; 4 Ib. 565 ; 27 L. J. Ex. 222 ; 28 Ih. 225 ; see post, » Sheriff;^ p. 397.) 

{b) In this action it is not necessary for the plaintiff to aver or to prove 
that he has obtained his discharge by an order of the Court or a judge, as 
the proceedings are terminated before the execution, and the illegality 
depends only on the amount due, which is a question for the jury. {Gilding 
V. Eyre, 10 C. B. N. S. 592 ; 31 L. J. C. P. 174.) 

Special damage beyond the more ari*est must be alleged and proved 
in order to maintain the action, os that by reason of the arrest for the 
larger sum the imprisonment w’as prolonged or the expense of obtaining 
a discharge was increased. (Churchill v. Siggers, 3 E. & B. 929 ; Jenings ( 
Y. riorence, 2 C. B. N. S. 467 j 26 L. J, C.' P. 277.) 
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For issuing a writ of ft, fa. on a warrant of attorney for a larger 
sum than was really due : Gough r. Crihh, 1 1 M. & W. 497. 

For falsely and maliciously opposing a grant of letters-patent r 
Haddan v, Lotif 16 C. B. 411 [^held not to He because the damage is 
too remote’]. 


For Maliciously Filing a Petition for Adjudication in Bankruptcy 

under the Bankruptcy Acty 1861 (a). 

That the defendant falsely and maliciously and without reasonable 
or probable cause filed a petition for adjudication in bankruptcy 
against the plaintifi' according to the provisions of the Bankruptcy 
Act, 1861, and caused and procured tlie plaintiff to be adjudicated 
a bankrupt, and his goods and effects to be seized and taken from 
him ; ana the plaintiff di8i)uted the said adjudication, and such pro- 
ceedings were thereupon had that afterwards the commissioner au- 
thorized to act in the said petition and adjudication, and having com- 
petent authority in that behalf, orderea that the said adjudication 
should be annulled, and the same was then annulled accordingly 
[and the said order was afterwards confirmed by the Lords J ustices 
of the Court of Appeal in Chancery sitting in bankruptcy on appeal 
against the same by the defendant, and the petition of the defenaant 
on the said appeal was dismissed by the said Lords Justices], and 
the proceedings on the said [or first-mentioned] petition were deter- 
mined ; and by reason of the ])remise8 the ]>laintifl’ was put to in- 
convenience and anxiety, and was prevented from transacting his 
business, and was injured in his credit, and incurred expense in pro- 
curing the said adjudication to be annulled [and in opposing the 
defendant’s said petition to the Lords Justicesl. 

A like count ichere the petition and adjudication were binder the 
Bankrupt Late Consolidation Act, 1819 : Farley v. Danks, 4 E. A B. 
493. 

Like counts under the former Bttnkrupiry Acts: Whitworth v. 
Hall, 2 B. A Ad. 695 ; Hay v. Weakley, 5 C. A B. 361 ; Atkinson 
v. JRaleigh, 3 Q. B. 79. 

Count for filing a judge's order for debt and costs in the Bank-, 
ruptry Court under 137/// sect, of the Bankrupt Law Consolidation 
Act, 1849, after payment of the .same: iJimmock v. Bowley, 2 0. B. 
K, S. 542; 26 L.J'. C. P.231. 


Count for a Malicious Prosecution on a Charge of Felony (b). 

That the defendant falsely and maliciously and without reasonable 

(a) A summary remedy is provided by tlie Bankruptcy Act, 1861, s. 
which enacts that “ if the debt stated by the petitioning creditor in his aOl- 
davit, or in his petition for adjudication to bo due to him from any debtor, 
shall not be really due, or if, after a petition for adjudicHtion of bankruptcy 
filed, it shall not have been proved that the person against vi/hom such pe- 
tition has been filed was liable to an adjudication of bankruptcy at tlie time 
of the filing of such petition, and it shall also appear that such petition was 
filed fraudulently or maliciously, the Courts (see s.229) shall and may, upon 
petition of any person aggrieved by such petition, examine into the same, 
and order saiisfa/'tion to be made to him for the damages by him sustained.** 

(b) The defendant is liable for maliciously and without reasonable or 
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or probable cause appeared before a justice of the peace, and charged 
[or caused and procured one G. H. to appear before a justice of the 
peace and charge] the plaintiff with having [feloniously stolen cer- 
tain goods], and upon such charge procured the said justice to grant 
his warrant for apprehending the plaintiff and bringing him before 
the said justice to be dealt wdth according to law, and under and by 
virtue oi the said warrant caused the plaintiff to be arrested and to 
be imprisoned for a long time, and afterwards to be brought in cus- 
tody before the said justice [if a remand he charged (a) add : and 
then procured the said justice to remand the plaintiff to prison, and 
caused the plaintiff to be imprisoned for another long time, and 
afterwards to be again brought in custody before the said justice], 
and the said justice having heard the said charge dismissed the same, 
and discharged the plaintiff out of custody, whereby the said prose- 
cution was determined ; and by reason of the premises the plaintiff 
has been injured in his reputation, and suffered pain of body and 
mind, and was prevented from attending to his business, and incurred 
expense in defending himself from the said charge, and in obtaining 
his release from the said imprisonment. 

Like counts : Weston v. Beeman^ 27 L. J. Ex. 57 ; LEuntley v. 
Simson, 2 II. & N. 600 ; 27 L. J. Ex. 135; Dubois v. Keats, li A. 
& E. 329. 

Like count against a corporation : Stevens v. Midland Go, 

Co,, 10 Exch, 352 ; see “ Corporations f ante, p. 3<10, n. 


Count for a malicious prosecution on a charge of perjury : Ellis 
V. Abrahams, 8 Q. B. 709; Delisscr v. Towne, 1 Q. B. 333; Eitz^ 
iohnv. Mackinder, 8 C. B. N. S. 78; 29 L. J. C. P. 167. 

Ear a matudous prosecution for an assault : Byne v. Moore, 5 

Taunt, 187. 

Eor a malicious prosecution before magistrates for 2 ^oaching : 
Mel lor V. Baddeley, 2 C. & M. 075. 

Eor procuring the plaintiff* to be apjyrehended under a magistrate's 
warrant upon a charge of uttering menaces : Venafra v. Johnson, 
10 Bing. 301. 

Eor maliciously smearing the peace against the plaintiff : Stetvard 
V. Gromett, 7 C. B. S. 191 ; 29 L. J. C. P. 170. 


probable cause procuring the prosecution of a criminal charge against the 
plaiiititi', notwithstanding he has also procured himself to be bound over by 
recognizance to ]>ro8eeute. {Dubois v. Keats, 11 A. & E. 329.) Where the 
defendant gave false evidence as a witness in a previous action, whereupon 
the presiding judge, at his own instance, orilcrcd the prosecution for per- 
jury of the plaintiff who w as another witness in that action, and bound over 
the defendant to prosecute, and the defendant appeared to prosecute, and 
rejwated his false evidence before the grand jury, it was held that he was 
liable in an action for maliciously, and w'itliout reasonable or probable cause,, 
causing the plaintiff to be prosecuted for peijurv (so held by a majority^ 
of one in the Exchequer Chamber ; Fitzjohn v. Mackinder, 9 C. B. N. S. 
505 ; reversing the judgment of a majority of one in tlie Court below ; 
8 C. B. N. S. 78 ; 30 L. J. C. P. 257). 

(a) A remand is the a(.*t of the magistrate, artd may be sued for in 
an a(.‘tion for malicious prosecution. It cannot, even in an action for false 
imprisonment, be charged as the act of the defendant. (See Lock v. 

12 Q. B. 871.) 
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For maliciously procuring a charge to he made before a magis* 
irate ; Delegal v. Jlighlcy, 3 Bing. Is . C. 950. 

For maliciously procuring a warrant to search the plaintiff's 
house, and searching it upon a charge of his having stolen goods : 
JSensworth v. FowJces, 4 B. & Ad. 449. 

For maliciously procuring a search warrant for stolen goods under 
which the plaintiff was apprehended : Wyatt v. White, 6 H. & N. 
371 ; 29 L. J. Ex. 193. 

For maliciously prosecuting the plaintiff before a court-martial 
(held not to form a cause of action) : Sutton v. Johnstone, 1 T. B . 
493.) 

Count against justices of the peace for acts done within their juris- 
diction maliciously and without reasonable and probable cause .* see 
** Justices of the Peace," ante, p. 345. 


Mandamus (a). 


Count for a Mandamus against a Joint-Stock Company to Register 

the Plaintiff as a Shareholder. 

[^See the form of commencement, ante, p.27.] — That the defendants 

{a) Claim of a Writ of Mandamus under the C. L. P, Act, 1854.] — 
By s. 68 of the above Act, “ the plaintiff in any action i n an y of the 
superior courtB, except replevin and picct ineid inaorse upon the 
writ and copy to biy served a notice that trie plaintiff intends to claim 
a writ of mandamus, and the plaintifl’ may thereupon claim in the declara- 
tion, eitlier toi^ether with any other demand which may now be enforced 
in such action, or separately, a writ of mandamus commandinpj the de- 
i fendant to fulfil any duty in the fulfilment of which the pluintifl* is per- 
[sonally interested.” 

By 3. 69, “ the declaration in such action shall set forth sufficient gfrounds 
upon which sueh claim is founded, and shall set forth that the plaintiff is 
personally interested tlierein, and that he sustains or may sustain damage 
by the non-performance of such duty, and that performance thereof has 
been demanded by liim, and refused or nc<yl(‘cted.” 

By s. 70, “ the picadiiifrs and other proceedings in any action in which ft 
writ of mandamus is claimed sliall be (lie same in all respects, as nearly as 
may be, and co^t8 shall l>e recoverable by either party, as in an ordinary 
action for the recovery of damages.” 

By 9. 71, “ in case judgment shall be given to the plaintiff that a man- 
damus do issue, it sliall be lawful for the Court in wliich such judgment is 
given, if it shall see fit, besides issuing execution in the ordinary way 
for the costs and damages, also to issue a ])ere!nptory writ of mandamus 
to the defendant, commanding him forthwith to perform the duty to bo 
enforced.” 

By 8. 73, “ tlic writ of mandamus so issued ns aforesaid shall have the 
same force and effect as a peremptory writ of inandamu.s issued out of the 
Court of Queen’s Bench, and in case of disobedience may be enforced by 
attachment.” 

By the C. L. P. Kf, 1860, s. 32, “ the writ of mandamus shall, unless 
otherwise ordered by the Court or a judge, in addition to the matter directed 
to be inserted therein, command the defendant to pay to the plaintiff the 
costs of preparing, issuing, and serving the writ.” (As to enforcing the 
writ against corporations, see s, 33.) 

A claim for a writ of mandamus will not lie for the specific performance 



Mandamus. 


357 


are a joint-stock companjr incorporated under [the Companies 
Act, 1802,] and the plaintiff subscribed the memorandum of as- 
sociation of the said company for shares in the said com- 

pany, and took and became proprietor of the said shares [or became 

and was the trausferree and proprietor of shares in the said 

company], and was and is entitled to be entered by the defendants 
in the register of shareholders of the said company as a shareholder 
in respect of the said shares, according to the provisions of the said 
statute in that behalf, and it was and is the duty of the defendants 
to enter the plaintiff in the said register of shareholders as a share- 
holder in respect of the said shares, according to the provisions of 
the said statute in that behalf ; and tlie plaintiff was and is person- 
ally interested in being so entered as aforesaid, and sustains and may 
sustain damage by the non-performance by the defendants of their 
said duty to enter him as aforesaid; and performance of the said duty 
by the defendants has been demanded by the plaintiff of the defen- 
dants, and the defendants have refused and neglected to perform the 
same ; and all conditions have been fulhlled, and all things have hap- 
pened, and all times have elapsed, necessary to entitle the plaintiff 
to the performance of the said duty by the defendants, and to claim 
a writ of mandamus in that behalf ; and the plaintiff claims a writ 
of mandamus commanding the defendants to enter the plaintiff in 
the register of shareholders of the said company as a shareholder in 
respect of the said shares. 

A like count : Copeland v. I^orth-Eastern Hv. Co.y 6 E. & B. 

277. 

A like count hy the administrator of a deceased shareholder : 
iVbrm V. Irish Land Co.y 8 E. & B. 512 ; 27 L. J. Q. B. 115. 

A like count to replace the name of the plaintiff wrongfully re- 
moved : Swan v. North British Australian Co,, 7 H. & 2*^. 603; 
31 L. J. Ex. 425. 


Indorsement of writ claimifig a mandamus to enter a transfer of 
stock, to register the plaintiff as proprietor thereof, and to deliver a 
certificate of his being such proprietor : Ward v. South-Bastern By. 

Co., 29 L. J. Q. 13. 177. 


Count against a railway company for a mandamus to issue a tear- 
rant for a jury to assess compensation for land taken: Fotherhy v. 
Metropolitan By. Co., L. B. 2 C. F. 1S8 ; 36 L. J. C. P. 88. 

Count against a local hoard if health for a mandamus to levy a 
rate for the payment of a debt due to the plaintiff : Ward v. Lowndes, 


of a mere personal contract, as to accept a lease under an agreement ( Ben- 
son v. Paul, 6 E. & B. 273 ; 25 L. J. Q. B. 27 1) ; it will not lie where there 
is any other remedy, as for a personal debt lor which an action will lie. 
{JBvsh V. Beavan, 1 H. &C. 500 ; 32 L. J. Ex. 54.) 

For instances in which it has been held to lie, see the cases referred to 
above. 

No statute limits the time for claiming a mandamus under the C. L. P, 
Act, 1854. {Ward v. Lonmdes, E. & E. 940; 29 L. J. Q,. B. 40. And see 
Bush V. Beavan, 1 H. & C. 500 ; 32 L. J. Ex. 54.) 

As to the forms and proceedings in the action for a mandamus, see Chit. 
FormSi 10th ed. 643 ; 2 Cliit. Pr., 12th ed. 1110* 
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E. & E. 940, 956 ; 28 L. J. Q. B. 265 ; 29 i7>. 40 ; Burland v. Local 
Board qf Kingston-upon~ Hullt 3 B. & S. 271 ; 32 L. J. Q. B: 17 ; 
and see Worthington v. Button^ L. R. 1 Q. B. 63; v. Botheravn^ 

8 E. & B. 906 ; 27 L. J. Q. B. 156. 

Claim of a Writ of Mandamus following a Count for the same 

Cause of Action. 

And for that \Jiere set forth the grounds upon which the clojim is 
founded, which mag he done in some cases hg reference to the allega^ 
tions in the preceding count, taking care that it appears sufficiently 
set forth that the plaintiff is personally interested in the duty claimed 
to he fulfilled, and that he sustains or mag sustain damage hy the 
non-peiformance of such dutg. and that performance thereof has been 
demanded by him and refused or neglected, and conclude .*] and the 
nlaintifl’ claims a writ of mandamus commanding the defendant that 
ihere state the duty claimed to he fulfilled^. 


IVIabket (a). 


For Bisturhhig the Plaintiff's Market. 

(Venue tocal.) That the plaintiff was possessed of a market for the 
snle of goods, wares and merchandize, holden in the town of — 

in the county of . on [Saturda}’] in every week, together with 

tolls, stallage and other jirofits to the said market appertaining ; 
and the defendant disturbed the plaintilPs said marlcet and pre- 
vented his enjoyment thereof, and of tlie said tolls, stallages and 
other profits [by unla\^ fully holding a new market for the sale of 
clivers goods, wares and merchandize in the said town near to the 
place where the said market of the plaintiff was holden as afore- 
said] ; hereby the plaintiff lost the tolls, stallages and other pro- 
fits of his said market. 

For disturbing the plaint iff *s market by selling goods near the 
market : Bridgland v, Shaptcr, 5 M. A W. 375 ; Mayor of Brecon 
V. Edwards, 1 H. A C. 51 ; 31 L. J. Kx. 368. 

For disturbing the plaintiff’s market hy selling goods in private 
shops on markid days : Mayor of Devizes v. Clark, 3 A. A E. 5i)6 ; 
Mosley V. Walker. 7 B. A C. ^U) ; Mayor of Macclesficdd v. Fedlev, 
4 B. A Ad. 31)7 ; Mayor of Macclesfield v. Chapman, 12 M. A W. 
IS. [As to a disturbance hy selling in a shop within the limits (f 
a market, see lb. ; Pope v. Whatley, G B. A S. 303; 34 L. J. M. 
76 ] 

For disturbing the plaintiff's right of holding a stall in a market 
adjoining his house hy remoring the market: Ellis \. Mayor of 
Bridgnorth, 15 C. B. N. 8. 52 ; 32 L. J. C. P. 273 (and see as to ire* 
moval of markets, B. v. Starkey, 7 A. A E. 96). 


(a) Sec the Market and Fairs Clauses Act, 1847,’* 10 Viet, c, 14, as to 
markets authorized by statutes incorporating that Act. 
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Master and Servant. 


Count for Untieing away the Plaintiff^* s Servant (a). 

That 6r. JT. was and still is the servant of the plaintiff in his busi- 
ness of a ; and the defendant, well knowing the same, wrong- 

fully enticed and procured the said G, II. unlawfully and without 
the consent and against the will of the plaintiff to depart from the 
said service of the plaintiff ; whereby the plaintiff lost the services 
of the said G. H. in his said business. 

A Hire count : Hartley v. Cummings. 5 C. B. 247. 

Count for enticing away the 'plaintijf's apprentice : Cox v. Mun- 
ccy. 6 C. B. N. S. 375 ; t)te plaintiff* s daughter : Hvans v. Walton, 
L. R. 2 C. P. 615 ; 36 L. J. C. P. 307. 


Count for Receiving and Harhouring the Plaintiff* s'Servant. 

That G. H. was and still is the servant of the plaintiff in his busi- 
ness of a , and unlawfully and without the consent and against 

the will of the plaintiff departed from the service of the plaintiff ; 
and the defendant, well knowing the premises, wrongfully and w ith- 
out the consent and against the will of the plaintiff, received, har- 
boured and detained tlie said G. II.. and refused to deliver the said 
G. H. to the plaintiff, although requested by the plaintiff so to do ; 
u hereby the plaintiff lost the service of the said G. H. in his said 
business. 

Like counts : Blake v. Lanyon. 6 T. E. 221 ; Forhes v. Cochrane, 
2 B. & C. 4-18 j Sykes v. Dixon, 9 A. & E. 693. 


Count for enticing and procuring a singer engaged to perform at 
the jdaiiitiff*s theatre to break her engagement : Lumley v. Gye, 2 

E. A B. 216. 

For the loss of Services caused hy the Seduction of the Plaintiff*s 

Servant (Jf). 

That tlie defendant debauched and carnally knew G. H.. then 

(а) In order to maintain this aetion there must bo a valid contract of 
service, or an actual subsijjtmg service in fact {Sylesx. Bixon, 9 A. E. 
f>93 ; Hartley v. Cumminys. 5 C. B. 247), to the knowledge of the de- 
fendant {Fores v. 11’ilsou, Peake, .55), and an actual loss of service by the 
act ot llic defendant. (See Fager v. Qrimtcood, 1 Ex. 61.) An action will 
not lie for enticing away an apprentice if tlie indentures of apprenticeship 
are void. {Cox v. Muncey, 6 C. B. 3s. S. 375.) The services of a daughter 
residing at home are siillieicnt to entitle the father to maintain an action 
for enticing her away. {Evans x. Walton, L. E. 2 C. P. 615 ; 36 L. J. C. P. 
307.) Wliere the defendant has enticed away the plaintiff’s apprentice, 
or has kept him after notice, the plaintiff may waive the tort and sue as 

a contniet for the value of his services. (See an indebitatus count on 
this cause of action, Lightly x. Clouston, 1 Taunt. 112 ; Foster v. Stetcart, 
3 M. & S. 191.) 

(б) In order to maintain an aetion for seduction the relation of master 
and servant must subsist at the time of the seduction. (See preceding note ; 
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beinff the [daughter and] servant of the plaintiff, whereby the said 
G. JB., became pregnant with child ; and the plaintiff lost the ser- 
vices of the said &. H. for a long time, and incurred expense in 
nursing and taking care of her and about the delivery of the said 
child. 

Like counts : Davies v. IVilliamSt 10 Q. B. 725 ; Eager v. Grim^ 
woodf 1 Ex. 61 ; Grinnell v. 7 M. <fe G. 1033; Grifiths v. 

TeetaeUi 15 C. B. 344; Thompson v. Ross, 5 H. & N. 16 ; 29 L. J. 
Ex.’l. 


For loss if services caused hg defendant assaulting and heating 
the plaintiff’s son and servant (a) : Newton v. Ilolford, 6 Q. B. 921 ; 
Dixon V. Bell, 5 M. S. 19s ; hg defendant driving a carriage 
against him : Williams v. Holland, 10 Bing. 112 ; Hall v. Hol^ 
lander, 4 B. <& C. 660; Martinez v. Gerber, 3 M. & G. 88. 

For loss of service caused hg the plaintiff's servant being bitten hg 
the defendant' s dog : Hodsoll v. Sfallebrass, 11 A. & E. 301. 


> Davies Williams, 10 Q. B. 725). Where tlie relation is contracted after 
J the seduction the action is not iriuintainable. {Ib.) 

A father can maintain an action fur the seduction of his daughter only 
» in resjieet of his loss of Ids daugliter’s services occaKioned by the seduction, 
and not in respect ot his being conipelled to maintain her by re.'ison of the 
seduction. {Grinnell v. Wells, 7 M. & G. 1033.) flie loss of service must 
Im? alleged in the declaration, and proved. {Ih. 1041.) As to the kind o£ 
4 service required to support the action, see Thompson v. Ross, 5 11. & N. 16; 

‘ 29 L. J. Ex. 1 ; Manleg v. Field, 7 C. B. N. 8. !)6 ; 29 L. J. C. P. 79 ; Jtist 
‘ V. Faux, 4 B. i S. 409 ; 32 L. J. Q. B. 3S6 ; Evans v. Walt on,, supra.) 

The loss of service must be occusiom*d by the act of the defendant 
where the jury found that tlie defemlant swlueed the plaintiff’s daugliter, 
but was not tlie father of tlic child whose birtli occasioned the loss of ser- 
vice, he was held entitled to a verdict. {Eager v. Grim wood, 1 Ex. 61.) 

The j)lea of tlie general issue, not guilty, to tlie above form does not 
put in issHue that G. IL was the servant or daughter of the plaintiff, which 
must be denied by a distinct traverse. {Torrence v. Gihhins, 5 Q. B. 297.) 
Even where the form of allegation used is “ that the defendant debauched 
and carnally knew the plaintiffs duugliter and servant,” without naming 
tlie person, or identifying her otherwise than by the relationship, as in the 
form given for criminal conversation in the C. L. P. Act, 1852, Sched. B. 
27, it has been held that the plea of the general Issue does not deny the 
service or relationship. post, Chaj). VI, “ General Issue,”) 

llie County Court has no jurisdielion in actions for seduction (9 & 10 
Viet. c. 95, s. 58) ; unless remitted there under 30 & 31 Viet. c. 142, 
6 . 10 . 

{a) A master may, in general, sue for los«» of sendees caustHl by an in« 
jury to his servant, inflicted by the defendant. (See the eases above cited.) 
And he may maintain the action although the injury done to the servant 
was not direct, but consequential, and fur which the servant could not 
liave maintained an action of tre-spass {Martinez v. Gerber, 3 M. & G. 88) ; 
but w here the injury to the servant i.n actionable only by reason of a con- 
tract between the servant and the defendant, to which the plaintiff is not a 
party, the plaintiff cannot maintain the action ; as w’hcre the? servant be- 
came a passenger on the defendant’s railway, and was injured in the car- 
riage by the defendant’s neglect of duty, it w'as held that tlie plaintiff could 
not recover for the loss of services. (A lion v. Milton Rg. Co,, 19 0. B. N. 
S. 213 ; 34 L. J. C. P. 293.) 
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’Ey the mother and testamentary guardian of children having them 
in her custody ^ for the loss of services ^ their removal by the defen- 
dant : Oilhert v. Schwenckt 14 M. & W. 488. 


Against the Udaster for Injuries occasioned by the Negligent Driving 

of his Servant (a). 

That the defendant, by G. H. his servant, so negligently and un- 

The loss of service is the gist of the action, as in the action for seduction, 
ante^ p. 359. 

An action may be maintained by a parent for the loss of service of his 
childi if the child is living w^ith the parent, and capable of performing 
acts of service ; but where the child was incapable of performing any ser- 
vice by reason of his tender age, the action was held not maintainable. 
(Hall V. Hollander^ 4 B. & C. 660.) 

(a) The master is, in general, liable for the negligence of bis servant in 
the course of his employment, and he is also liable for wrongful acts done 
by the servant wilfully and intentionally, if done in the course of the em- 
ployment and for the purposes of the master. {Limpua v. London General 
Omnibus Co.,, 32 L. J. Ex. 34 ; Jiuzzeg v. Field, 2 C. M. A R. 432 ; Croft 
v; Alison, 4 B. & Aid. 590 ; Greenwood v. Seymour, 7 H. & N. 355 ; 30 L. 
J. Ex. 327 j Palten v. Hea, 2 C. B. N. 8. 606 ; 26 L. J. C. P. 235) ; but 
the master is not liable for acts done by the servant beyond the scope of 
his employment, or for acts done for his own purposes. {Lyons v. Martin, 
8 A. & E. 512 ; Williams v. Jones, 3 H. & C. 256 ; 33 L. J. Jlx. 297 ; 
ffitchell V. Crassweller, 13 C. B. 237 ; 22 L. J. C. P. 100 ; and see Coleman 
V. Riches, 16 C, B. 104 ; Poult on v. London and South Western Ry. Co,^ 
L. R. 2 Q. B. 334 ; 36 L. J. Q. B. 294.) 

Tlie master is not in general liable for the negligence of persons em- 
ployed by the servant to do his work, between whom and the master the 
relation <)f muster and servant docs not exist. (Milligan v. Wedge, 12 A. & 
E. 737 ; Rapson v. Cuhiti, 9 M. & W. 710.) The hirer of a carriage and 
horses, to be driven by the servant of tlie owner, is not liable for the neg- 
ligent driving of the servant. {Laugher v. Pointer, 5 B. & C. 547 ; Quar- 
man v. BurHeit, 6 M. & \V. 499 ; and see MLaughlin v. Pryor, 4 M. A Gt. 
48.) Where a person contracts for the jierforniance by him of certain work, 
tlie work being proper to be done and the contractor a proper person 
to do it, the employer is not in genenil liable for injuries caused by the 
negligence of the contractor or of the servants employed by the contractor 
in the performance of tlie work {Reedier. London and North-Western Ry. 
Co., 4 Ex. 244; Overton r. Freeman, 11 C. B. 867 ; Peachey v. Rowland, 
13 C. B. 182 ; Steel v. Soufh-Easfern Ry. Co , 16 C. B. 550 ; Allen v. 
Hayward, 7 Q. B. 060 ; Butler v. Hunter, 7 H. & N. 826 ; 31 L. J. Ex. 
214 ; Murphy v. Caralli, 3 H. & C. 462 ; 34 L. J. Ex. 14, questioning 
Rande/son v. Jfurray, 8 A. & E. 109) ; but he is liable where the work 
contracted for is wrongful, and causes the injury. (£tlis v. Sheffield Gas 
Co., 2 E. & B. 767 ; Hole v. Sitfinyhourne Ry. Co., 6 II. & N. 488 ; 30 L. 
J. Ex. 81 ; Blake v. Thirst, 2 II. A C. 20 ; 32 L. J. Ex. 188.) And he 
nray bo liable where he retains a control over the contractor, or person- 
ally interferes with the work. {Burgess v. Gray, 1 C. B. 578.) And where 
a duty is incumbent upon a person, he is not excused the omission or imper- 
fect performance of the duty by reason of his having engaged a contractor 
to do it for him, who neglected it. {Pickard v. Smith, 10 C. B. N. S. 470 ; 
Hole T. Siitinghourne Ry Co., supra ; Gray v, Pullen, 5 B. A S. 970 ; 32 
L. J. Q. B. 169 ; 34 Ib. 265.) 

Where the act of the servant complained of was specifically ordered by 
the master, or necessarily followed upon or was comprised in his specific 

R 
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skilfully managed and drove a horse and cart along a public high- 
way that the said horse and cart were forced and driven against the 
plaintiff; whereby the plaintiff was thrown down and wounded, and 
for a long time was sick and disordered, and was prevented from at- 
tending to his affairs, and is permanently disabled, and incurred ex- 
pense for medical attendance. 

Ijilce counts : Croft v. Alison, 4 B. & Aid. 590 ; Moreton v. Mar~ 
dern, 4 B. & C. 223 ; Davies v. Mann, 10 M. & W. 546 ; Mitchell v, 
Crassweller, 13 C. B. 237 ; 22 L. J. C. P. 100; Patten v. Rea, 2C. 
B. N. S. 606 ; 26 L. J. C. P. 235. 


Count against the hirer of a driver and horses for an inmry 
caused hg the negligence of the driver : Laugher v. Pointer, 5 B. & 
C. 547 ; Quarman v. IJurnett, 6 AJ. & W. 499 [^tvhere the hirer was 
held not to he liable^ ; M' La ughlin v. Pryor, 4 AI. & G. 48 \^ivhere 
the hirer was held to have made himself liable by ])ersonal inters 
ference\ 

Count against an omnibus proprietor for injuries caused by the 
negligence of his driver : Cotton v. Wood, 8 C. 13. N. S. 568; 29 L. 
J. C. P. 333; Limjjus v. London General Omnibus Co., 32 L. J. 
Ex. 34. 

Count against the owner of a public conveyance for leant of care 
in his servant in removing the plaintiff from the conveyance for rnis- 
conduct : Seymour v. Greenwood, 6 11. & N. 359; 7 Ib. 355; 30 
L. J. Ex. 189, 327. 

Against the master for an injury done by a servant in the course 
of the work ivhich he teas employed to do : Scott v. Mayor of Man* 
Chester, 1 H. A N. 59 ; 26 L. J. Ex. 132, 406. 


Py a Servant against his Master for employing him to Work upon 

an unsafe Scaffolding (a). 

That the plaintiff was employed [as a bricklayer] by the defendant 

order, it may be charged in the declaration as tlio immediate act of the 
master. {Savignac v, lioome, 6 T. R. 125; Bi'ueker v, Frotnont,Q T. R. 
659 ; Gregory v. Piper, 9 B. & C. 591.) Where the act complained of is an 
independent act of the servant not specifically ordered, althougli one for 
which the master may he liable, it cannot he charged as the immediate act 
of the master, {yp Manus v. Criakett, I Ka>t, 106 ; Gordon v. Bolt, 4 Ex. 
365 ; Sharrod v. London and North-Western Ry. Co., 4 Ex. 580.) In the 
latter ease, the liability of the master will tlepend upon whether the act 
of the servant was done m the course of his employment or not, as explained 
above. 

(a) A master is not in general liable to an action at the suit of a servant 
for an injury arising from the negligence of a fellow-servant in the course 
of their common employment. {Priestley v. Fowler, 3 M. & W. 1 ; Hutch* 
inson v. York, Netneasile, and JJertvick Ry. Co., 5 Ex, 343 ; Wiymore v. 
Lay, 5 Ex. 354 ; Wiygeti v. fox, 11 Ex. 832 ; S25 L. J. Ex. 188 ; Legg r. 
Midland Ry, Co., 1 H. & N, 773 ; 26 L. J. Ex. 171 ; Vose v. Lancashire 
and Yorkshire Ry. Co., 2 H. & N. 728 ; 27 L. J. Ex. 249 ; Griffiths v. Gid- 
low, 3 H. k N. 648 ; 27 L. J. Ex. 4U4 ; Searle v. Lindsay, 11 C. B. N. S. 
429 ; 31 Ia J. C. P. 106 ; Morgan v. Vale of Neath Ry. Co., L. R. 1 Q. 
B. 149 ; 35 L. J. Q. B. 23.) As to what constitutes common employment 
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to do certain work for the defendant upon a certain scaffolding con- 
structed by the defendant for that purpose, which said 8caff6lding 
was, by tne negligence and default of the defendant, constructed 
unsafely and with defective and improper materials, and was in an 
unsafe condition and unfit for the purpose aforesaid, which the de- 
fendant well knew, but of which the plaintiff was ignorant ; and by 
reason of the premises, whilst the plaintiff was so employed [as such 
bricklayer] as aforesaid doing the said work upon the said scaffold- 
ing, the said scaffolding broke and gave way, and thereby the plain- 
tiff was thrown to the ground, and his leg was broken, and he was 
permanently injured and rendered unfit for work, and incurred ex- 
pense for medical attendance. 

Like counts : Tarrant v. Wehh, 18 C. B. 797 ; 25 L. J. C. P. 261 ; 
Roberts v. Smiihj 2 H. & N. 213; 26 L. J. Ex. 319. 


see the above cases, and see Lovegrove v. London and Brighton By. Co., 16 C. 
'B.'N. 8. 669 ; 83 L. if. O. P. 699 ; Waller v. South-Eastern By. Co., 2 H. & 
C. 102 ; 32 L. J. Ex. 205 ; Gallagher v. Piper, 16 C. B. N. S. 669 ; 33 L. 
J. C. P. 329 ; Hall v. Johnson, 3 H. & C. 589 ; 34 L. J. Ex. 222 ; Tunney 
V. Midland By. Co., L. R. 1 C. P. 291 ; FeWiam v. England, L. R. 2 Q* 

33 ; 36 L. J. Q. B. 14.) A person who volunteers to assist a servant in his 
work is in the same position as a servant in respect of the right of action 
against the master. {Begg v. Midland By. Co., 1 H. & N. 773 ; 26 L. J. Ex. 
171; Potter v. Faulkner, 1 B. & S. 800 ; 31 L. J. Q. B. 30 ; and see Ahra^ 
ham v. Reynolds, 5 H. & N. 143.) Where a railway station was used by 
two companies, it was held tlmt the respective servants of the two com- 
panies in the course of their ordinary duties were not on that account 
engaged in a common employment. ( Wariurton v. Great Western By. Co., 
L. R. 2 Ex. 30 J 36 L. J. Ex. 9.) In an ordinary contract of service there 
is no implied promise on the part of the master not to expose the servant 
to extraordinary risk in the course of the employment, {Biley v. Baxen^ 
dale, 6 Jl. & N. 445 ; 30 L. J. Ex. 87.) Nor is the master liable to an ac- 
tion at the suit of a servant for an injury incurred in the service consequent 
upon the insuflicient number of servants employed. {Skipp v. Eastern 
Counties By. Co., 9 Ex. 223.) 

But an action will lie at the suit of a servant against his master for 
knowingly providing bad materials or instruments for tlie work, unless 
the servant undertakes the work with the knowledge of the state of the 
materials or instruments. It is the master’s duty to be careful tliat 
his servant is not induced to work under a notion tlmt tackle or ma- 
chinery is staunch and secure, when in fact the master knows or ought 
to know that it is not so ; and if from any' negligence in this respect damage 
arise to the servant the master is responsible. {Per L. Cranworth, C., Pa- 
terson V. Wallace, 1 Maeq. H. L. C. 748; Bartonshill Coal Co. v. Reid, 3 
Macq. H. L. C. 266, 288 ; Roberts v. Smith, 2 H. & N. 213 ; 26 L. J. Ex. 
319 ; Ashworth v. Stanwix, 30 L. J. Q. B. 183 ; Mellors v. Shaw, 1 B. & S. 
437 ; 30 L. J. Q. B. 333.) So also an action will lie at the suit of a servant 
against the master fo r negligently employing an inco mpetent f ellow-servant, 
through whose inc6mj)etenee"llT^^lainnll is ihjur^, altliougTi there Is no 
generally implied warmnty by the master of the competency of his work- 
men. {Tarrant v. Webb, 18 C. B. 797 ; 25 L. J. C. P. 261.) And the 
master is liable for risks arising from the state of machinery beyond those 
undertaken by the workmen ; as where the fencing round machinery 
became broken during the employment, of which the master had notice, 
the servant was held entitled to recover for an injury caused *by the 
un fenced machinery, though he was aware of it {Holmes v. Clarke, 6 
H. & N, 349 i 7 Ib. 937 ; 30 L. J. Ex. 135 j 31 Ih, 356.) 
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Like count for providing an unsafe ladder for the servant's use: 
Williams V. Clough^ 3 H. & N. 258 ; 27 L. J. Ex. 325 ; for employ* 
ing the servant to work in an unsafe building : Idrown v. Accrington 
Cotton Spinning Co,, 3 H. & C. 611 ; 34 L. J. Ex. 208. 

Like count for employing the plaintiff to cut up carcases of cattle 
which defendant knew to be diseased, whereby plaintiff became in* 
tected with the disease : Davies v. England, 33 E. J. Q. B. 321. 

Like count for employing the servant to work in a mine in a 
danget'ourS state: Mellors v. Shaw, 1 B. & S. 437 ; 30 E. J. Q. B. 
333 ; Hall V. Johnson, 3 H. & C. 589 ; 34 L. J. Ex. 222. 

Like count for negligently keeping the machinery at the mouth of 
a mine in a dangerous state: (xriffiths v. Gtdlow, 3 H. & N. 648; 
27 L. J. Ex. 404; Senior v. Ward, 1 E. & E. 385 ; 28 L. J. Q, B. 
139; Ashworth r. Stanwir, 30 L. J. Q. B. 183. 

Count by servant against master for not fencing machinery : see 
** yegligence," post, 375. 


Medical Men. 


Counts against medical men for negligence and unskilfulness in 
the treatment of a patient : Slater v. Jlaker, 2 Wils. 359 ; Scare v. 
Prentice, 8 East, 348; Gladwell v. Stcggall, 5 Biiig. N. C. 733; 
Hancke v. Hooper, 7 C. & P. 81 ; Lanphier v. Phipos, 8 C. & P. 
475. 


Mesne Pbofits. See “ Trespass to Land,” post, p. 422. 


Metropolis Management Acts (a). 


(a) By ^‘The Metropolis ^fanagcinent ATnenclment Act, 1862/" 25 & 26 
Tiet. c. 102, s. 106, it is enacted tliat “No writ or process shall be sued 
out against or served upon, and no )»roceeding shall he instituted against 
the Metropolitaii Board of Works or any veMlry or district board or their 
clerk, or any clerks, surveyor, contractor, officer or person whomsoever, 
acting under their or any of their dir<x*tion.s, for anything done or intended 
to be done under the powers of such boanl or vestry under the said Acts 
(“The Metropolis Manngeinent Act, 185.^,” 18 A 19 Viet. e. 120; “The 
Metropolis Management Amendment Act, 1856/" 19 & 20 Vict. c, 112 ; 
“The Metropolis Management Amendment Act, 1858/* 21 &. 22 Vict. 
c. 104), or this Act until the expiration of one calendar month next after 
notice in w'riting shall have Iktcii served Ufion sucli board or vestry, or 
where the action or proceeding shall be against such officer or other person 
acting under their or any of their directions shall have been delivered to him, 
or left at his ofTiee or place of abode, stating the cause of action or grounds 
of the proceeding or demand, and the name and place of abode of the in- 
tended plaintiff or claimant, and of his attoniey or agent in the cause or 
proceeding ; and upon the trial of any action the plaintiff shall not be per- 
mitted to go into evidence of uny cause of action except such as is stated 
in the notice so served or delivered, and unless such notice be proved the 
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Miitbs. 

/ 

Count for a trespass in breaking and entering the plaintiff s coal 
mine^ and taking his coals : post^ y. 420 ; Morgan v. JPowell, 3 Q. 
B. 278 ; Keyse v. JPowelU 2 E. & B. 132 ; Brain v. Ilarrisy 10 Ex. 
908 ; Martin v. Borter^ 6 M. <fe W. 351 ; \where see as to the 
measure of damages ; and see Moreioood v. Woodj 3 Q. B. 440 n. ; 
Milton V. Woods, L. B. 4 Eq. 432; 36 L. J. C. 941 ; “ Conversion^ 
ante, p. 293.] 

Counts for working a mine under or near to the plaintiff's land, 
whereby it lost its natural or acquired right to support, and sank ; 
see “ Support f post, p. 407. 

By the oivner of a mine against the owner of an adjacent mine for 
removing barriers of coal, whereby water flowed into the plaintiff*s 
mine and prevented him from working it {a) : FirmstoneY. Wheeley, 
2 D. <& L. 203 ; Shaw v. Stenton, 2 H. & N. 858 ; 27 B. J. Ex. 253. 

By the owner of a mine against the oioner of an adjacent mine for 
pumping up the water higher than the natural level, whereby it 
flowed into the plaintiff' s mine : Baird v. Williamson, 15 C. B. . S. 
376; 33 L. J. C. P. 101; and see Smith v. Kenrick, 7 C. B. 515, 
663 ; Fletcher v. Hylands, 3 H. & C. 774; 4 Ib. 263 ; 34 L. J. Ex. 
177 } 1 L. B. Ex. 265; IVestminster Brymho Coal Co, v. Clayton, 
36 L. J. C. 476. 

Against the owner of a mine for not properly fencing a shaft in 


jurr shall find for the defendant ; and every such action and proceeding 
shall be brought or commenced within six months next after the accrual of 
the cause of action or ground of claim or demand and tiot afterward ; and 
every such action shall be laid and tried in the county or place where the 
cause of action accrued and not elsewhere ; and the defendant shall in any 
such action be at liberty to plead the general issue and give the said recited 
Acts, and this Act, and all special matter in evidence thereunder; and it 
shall be lawful for tlie board or vestry, or any person to whom such notice 
is given as aforesaid, to tender amends to tlic plaintifT, his attorney or agent, 
at any time within one ealendar moutli after service of such notice, and in 
case the same be not accepted to plead sueli tender in bar and (by leave of 
the Court) with the general issue or other plea or pleas ; and if upon issue 
joined upon any plea pleaded to the whole action tlie jury find generally 
for the defendant, or if the pluintiff be nonsuited or discominue, or if 
judgment be ^iven for the defendant, then the defendant shall be entitled 
to full costs ot suit and have judgment accordingly ; and in case amends 
have not been tendered as aforesaid, or in case the amends tendered be in- 
sufilcient, it shall bo law ful for the defendant by leave of the Court at 
any time beft>re trial to pay into court under plea such sum of money 
as he may think proper and (by the like leave) to plead the general issue 
or other plea or pleas, any rule of Court or practice to the contrary not- 
witlistanding.’* 

This section does not apply to a claim for injuriously affecting property 
in the exercise by the Board of the powers conferred upon tliem, nor to an 
action on an aw’ard in respect of such a claim, but only to illegal acts done 
by them or their contractors in respect of wdiich compensation may be 
tendered. {Delany v. Metropolitan Board of Works, L. R. 2 C. P. 532, 
confirmed in error, Weekly Notes, Dec. 7th, 1867, p. 287.) 

(a) Where the defendant wrongfully dug from his mine into the adjacent 
mine and left apertures through which water passed and damaged the latter, 
it was held that the defendant w'as liable for the trespass, but could not be 
sued for omitting to close up the apertures. (Clegg y. Bearden, 12 Q.. B. 576) 
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the plaintiff's close^ wherehy the plaintiff's horse fell in and teas 
hilled: Syhray v. White, 1 M. <fc W. 435; and see Groucott v. 
Williams, 32 L. J. Q. B. 237. 


Mischievous Animals (a). 


Fo-r knowingly keeping a fierce Dog which injured the Plaintiff. 

That the defendant wrongfully kept a dog of a fierce and mis- 
chievous nature and accustomea to bite mankind, well knowing 
that the said dog was of such fierce and mischievous nature and so 
accustomed as aforesaid ; and the said dog, whilst the defendant so 
kept the same, attacked and bit the plaintiff ; whereby the plaiuiilf 
was w ounded and so remained for a long time, and was prevented 
from carrying on his business, and incurred expense for surgical 
and medical attendance. 

A like count : Worth v. Gilling, L. B. 2 C. P. 1. 


{d) An action lies against one who keeps a mischievous animal, knowing 
it to be mischievous, in respect of anv damage done by the animal to the 
plaintiff. (4 Co. 18, b; Thomas v. Morgan, 2 C. M. & K. 406; Card v. 
Case, 5 C. B. 622.) The averment that the animal was of a fierce and mis- 
cliiovous nature and accustomed to bite, may be .supported by evidence 
that it Wiis of a fierce disposition and attempted to bite, to the knowledge 
of tl\e defendant, without proof that it had actually bitten any one before 
(Worth V. Gilting, L. R. 2 C. P. 1); but it is not sufiicient to show merely 
that the dog was of a fierce disposition and usually tied up by the defen- 
dant. (Seek V. Dyson, 4 Camp. 11)8.) Proof of iht* defendant’s dog having 
bitten a cliikl, was lield to be evidence in support of an allegation that the 
dog was of a fierce and mischievous nature in an action for the loss of sljeep 
destroyed by the dog. (Gelt ring v. Morgan, 5 \V. K. 536; 29 L. T. 106, 
a,iid see Jenkins r. Turner, L. Rayni. 109.) A specific averment that the 
defendant’s dog was accustomed to bite sliecp, is not su[)j)orted by proof 
that the dog was of a fierce and mischievous nature, and accustomed to 
bite men. (Hartley v. Marriman, 1 B. & Aid. 620.) A complaint made 
to defendant’s wife on the premises, for the jmrpose of being communi- 
cated to the plaiiitiil' was held to be evidence of defendant’s knowledge. 
(Gladman v. Johnson, 36 L. J. C. P. 153.) 

Negligence of tlie defendant in keejnng the animal insecurely is no part 
^ J of the cause of action, and need not be staled in the declaration. The 
I wrongful act consists in keeping the dangerous animal after knowledge of 
Uits propensities. {May v. Burdeii, 9 Q. B. lOl.) If the injury w^as in fact 
f causi^d by the defendant’s negligence, the tlefendant may be so charged in- 
’ dependeiitly of his knowledge of tlic misidiievous propensities of the animal. 

‘ (See yost, Neglige nee T) So wdiere the defendant’s mare strayed through 
, a defect of fences whicli ho was bound to repair, and trespassed into the 
plaintilTs field and tliere injured a horse of the plaintiff, the defendant was 
held liable, though lie did not know that the mare was of a mischievous 
nature. (Lee v. liiley, 18 C. B. N. S. 722 ; 34 L. J. C. P. 212.) But where 
a horse, straying on the highway, kicked a child there, the owner was hold 
not liable for this injury without proof that ho was aware of a vicious pro- 
pensity in the horse. (Vox v. Burhidge, 13 C. B. N. S. 430 *, 32 L. J. 0. P. 
89 ; and see R. v. Dant, 1 L. & C. C. C. 567 ; 34 L. J. M, 119.) As to 
trespasses by animals of the defendant, see “ Trespass f post, p. 417. 
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A like count., in respect of an injury to plaintiff' s apprentice : 
Hodsoll y. StallebrasSf 11 A. & E. 301. 

A like count against a corporation : Stiles v. Cardiff Steam Nav. 
Co., 33 L. J. Q. B. 310. [^Knowledge of the nature of the dog in a 
servant of the corporation, having control over the dog, or whose duty 
it would he to hiform the corporation would render them liable, Ib. 
As to the li ability of a railway company for an injury caused by a 
strange dog upon their station, see Smith v. Great Eastern JRy. Co., 
L. K. 2 C. P. 4 ; 36 L. J. C. P. 22.] 


Like counts for knowingly keeping mischievous animals: a ram, 
Jackson v. Smithson, 15 jVi. & W. 563 ; a monkey. May v. Burdeit, 

9 Q. B. 101. 

Cotints for knowingly keeping fierce dogs, which wormed the plain- 
tiff's sheep and cattle (a) : Hartley y. Ilarriman, 1 B. & Aid. 620; 
Thomas v. Morgan, 2 C. M. & K. 490 ; Card v. Case, 5 C. B. 622. 

Eor knowingly keeping a dog accn.stonied to cha,se and destroy 
game, which entered info plaintiff's premises and destroyed the game 
there: Bead v. Edwards, 17 C. B. N. S. 245 ; 34 L. J. C. P. 31. 

For knowingly driving a vifdous and unmanageable horse, which 
ran against the plaintiff ' s carriage : Martinez v. Gerber, 3 M. <fe Gr. 
88 . ‘ 

For driving a bull in a public street knowing it to be prone to run 
at anything red, whereby it injured the plaintiff, who was dressed in 
7'ed : Hudson t. Boberts, 6 Ex. 697. 


Count for knowingly selling by public auction a glandered horse, 
which infected the horses (f the plaintiff, who purchased it believing 


(rt'l With rospect to injuries done to slieep und cattle bj dogs, it is 
enacted, bv 28 & 29 Vi<*t. c. 60, s. 1, that “the owner of everr dog shall be 
liable in dannigcfl Tor ilyiTry tloife fo anv cattle or sluH.'p by bis dog, and it 
sliall not be necessary for the party seeking such dainaires to show a prerious 
niisebievous projwnsity in such dog,or the owner’s know ledgeof such previous 
propensity, or that the injury was attributable to neglect on tlie part of 
such owner. Such damages shall be recoverable in any court of competent 
jurisdiction by tlie owner of such cattle or sheep killed or injured. Wliere 
the amount of the damages claimed shall not exceed live pounds, the 
same shall be recoverable in a summary way before any justice or justices 
sitting in petty sessions under the provisions of the Act Eleven and Twelve 
Victoria Chapter Forty-three.” 

By 8, 2 it is provided that “ the occupier of any house or premises where 
any dog was ke})t or permitted to live or remain at the time of such injury 
shall be deemed to bo the owner of such dog, and shall be liable as such 
unless the said occupier can prove that he was not the ownier of such dog 
at the time the injury complained of was committed, and that such dog 
was kept or permitted to live or remain in the said house or premises with- 
out his sanction or knowledge ; provided alw^ays that w'here there are more 
occupiers than one in any house or premises let in separate apartments or 
lodgings or otherwise, the occupier of that particular part of the premises in 
which such dog shall have beeu kept or permitted to live or remain at the 
time of such injury shall be deemed to be tlie owner of such dog.” 
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it to he sound : Hill v. Balls, 2 H. & N. 299 ; 27 L. J. EX; 46. 
[^Held bad on demurrer, the sale not being shown to have been illegal, 
and no warranty or fraud being alleged, and the damage being too 
remote^] 

For knowingly keeping diseased sheep which infected the sheep of 
the plaintiff : Cooke v. Waring, 2 H. & C. 332 ; 32 L. J. Ex. 262. 

For fraudulently selling a cow as sound, knowing it to be diseased, 
which infected other cows of the plaintiff t Mullett v. Mason, L. K. 
1 C. P. 659 ; ante^ p. 266. 


Kegligence (a). 


(a) Negligence.'] — An action lies for the omission or ne^jjligent perform- 
ance of anv duty of the defendant whereby the plaintilF lias sustained 
damage. Tl»e negligence, in respect of the duty, wliieh is actionable, has 
been described as being the omission to do sometliing which a reasonable 
man would do, or the doing of something which a rcasoj»ahle man would 
not do. (Per Aldorson, B., Blyth v. Birmingham Waterworks Co., 11 Ex. 
781, 784 ; 25 L. «). Ex. 212.) If such negligence causes damage to another 
an action will lie in respect of the damag<‘ so caused. 

The mere happening of an accident i.s not in general primd facie evidence 
of negligence, but the plaint itf m\ t 8t slm w ullirinative evidence of negli genc e 
on the part of the d^endant!^ Collon xflVood, ^ N. S. 568; 29 

L. J. C. P. 333 ; Hammack v. White, 11 C. B. N. S. 588 ; 31 L. J. C, P. 
129.) Thus, the mere fact of the defendant’s omnibus running over the 
plaintiff while crossing tlie road is not evidence of negligence against tlio 
defendant {Cotton v. Wood, supra ; and see Singleton v. Bastern Counties 
By. Co., infra)', and where tlie defendant rode a liorse in the public street, 
which he had just bought, and of which he had no experience, and which 
became unmanageable and knocked down the j)laintiff, it was held that 
these facta afforded no evidence of negligence. {Hammack v. White, 11 
C. B. N. S. 588 ; 31 L. J. C. P. 129 ; and see Hird v. Great Northern By. 
Co., infra.) The mere fact of the defendant driving or riding on the wrong 
side of tlie road at the time of the aceident ha])pening is said to be no evi- 
dence of negligence. (See Llogd v, Oglehy, 5 C. B. N. 8. 667 ; North v. 
Smith, 10 C. B. S. 572, 575.) 

But in some cji»c.s tlie cin uinstanccs of the accident alone raise a suffi- 
cient presumption of negligence ; thus, in an action against the proprietor 
of a stage-eoach, evidence of the coach breaking down was held suillcient 
primd facie {>roof of negligence {Chrhtie v. Griggs, 2 Camp. 79) ; so, a 
barrel falling from defendant’s warehouse on to the plaintiff below (Byrne 
V. Boadle, 2 H. A C. 722 ; 33 L. J. Kx. 13) ; so, a )>acking-caso of defen- 
dants on his prtunises falling down against the plaintiff. (Briggs v. Oliver, 
4 H.& 0. 403 ; 35 L. J. Ex. 163 ; Martin, B., dissentienie.) Whore goods 
fail U{>on the ]>luinliff from a crane fixed over a doorway upon the defen- 
dant’s premises, under which the plaintiff was passing, no exphination being 
given of the cause, it was held tlmt there was sufficient evidence of negli- 
gence. (Scott V. London Dock Co., 34 L. J. Ex. 17, Martin, B., dissentienie ; 
S. C. on appeal, fb. 220 ; 3 H. A C. 596, Erie, C. J. and Mollor, J., die- 
sentientihus.) In the latter case it was laid down by the Court, “that where 
the thing is solely under the management of the defendant or his servants, 
and the accident is such as in tlie ordinal^ course of things does not hap- 
pen to those who have the management of machinery and use proper care, 
it affords reasonable evidence, in the absence of explanation by the defen* 
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For Injuries done hy the Negligent Driving of the Defendant (a). 

That the defendant so negligently and unskilfully drove and 
managed a horse and carriage in a public highway, that the same 


dant, that the accident arose from want of care.** (See Skinner v. London 
and Brighton By. Co., and Ca/rpue v. same., infra.') 

Th e omis sion to^ua.rd ex traordinary acc idents is not negligence ; 

thus, a water company wliose pipes were constructed willT reasonahle care 
with reference to ordinary frosts was held not to be liable for the breaking 
of the pipes by an extraordinary frost. {Blyth y. Birmingham Waterworks 
Co.., H Ex. 781 ; 25 L. J. Ex. 212.) The omission of a voluntary precau- 
tion is not actionable. {Skelton v. London and North-Western By. Co.^ L. 
R. 2 C. P. 631.) 

The following cases have been decided as to accidents on railways : — 
Railway companies are not liable for accidental fires occasioned by their 
engines, if they have taken all possible precautions to avoid them, and are 
not guilty of some negligence in fact. ( Vaughan v. Taff. Vale By. Co., 5 
H. & N. 679 ; 29 L. J. Ex. 247 ; and see Freemanile v. London and North- 


Western By. Co., 10 C. B. N. S. 89 ; 31 L. J. C. P. 12.) Where two trains, 
both belonging to the same company, came into collision upon their railway, 
it was held that this alone showed a primd facie case of negligence (Skinner 
V. London and Brighton By. Co., 5 Ex. 787) ; and so it has been held 
where an accident occurred to a train on a railway while the train and the 
railway w’ei*e under the exclusive management of the defendants. (Carpue 
V. London and Brighton By. Co., 5 Q. B. 747.) A train running off the 
line in an unexplained manner w’as held not to be conclusive proof of neg- 
ligence. (Bird V. Great Northern By. Co., 28 L. J. Ex. 3.) The fact of a 
train running over a child, without evidence how the child got on the rail- 
way, is not evidence of negligence against the railway company. (Singleton v. 
Eastern Counties By. Co., 7 C. B. N. S. 287.) Where passengers were di- 
rected to walk round the train to leave the station, and one stumbled over a 


hamper laid in the way, it was held to be evidence of negligence. (Nichol- 
son V. Lancashire and Yorkshire By. Co., 3 H. & C. 534; 34 L. J. Ex. 81.) 

The plaint ill’ cannot recover for damage caused hy the negligence of the 
defendant where he has by his own negligence so contributed to the damage 
that it cannot be attributed to the defendant ; and the defendant may defeat 
the action by showing such contributory negligence on the part of the 
pluintitl'. (See post, C'liap. VI, “ Negligence.") 

A declaration merely alleging that the defendant acted “negligently,” 
and that damage ensued to the plaintiff, does not alone show a cause of ac- 
tion, unless it is also shown, or can be inferred from the facts alleged, that 
the negligence amounted to a breach of duty or wrong. (Dutton v. Powles, 2 
B. & S. 174 ; 31 L. J. Q. B. 191, 192 ; Qauiret v. Egerton, L. R. 2 C. P. 371 ; 
36 L. J. C. P. 191 ; Jones v. Egerton, Ib. ; Metcalfe v. Heiherington, 11 Ex. 
257.) Where the cause of action is founded on contract, or arises out of a 
rclat ionship ei’eated by bailment or retainer, it is necessary to show expressly 
the creation of the duty alleged to have been broken ; and where it arises in- 
dependently of contract, the statement of the facts must show that the de- 
fendant was bound to do or not to do wdiat he is alleged to have negligently 
omitted or committed, or tliat he w'as bound, as regarded the plaintiff not 
to do negligently wdiut ho did. An express allegation of duty on the part 
of the defendant is a mere inference of law, and is immaterial and cannot be 


traversed. If the facts stated do not raise the duty, the express allegation 
will not supply the defect ; and if the facts sufficiently show the duty, the 
express allegation is unnecessary, and therefore ought not to be introduced. 
(Cane v. Chapman, 5 A. & E. 647 ; Seymour v. Maddox, 16 Q. B. 326 ; 
and see ante, pp. 9, 121.) 

(a) The plainlifT may charge the injury resulting from the negligent 
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were forced and driven against a liorse and carriage of the plaintiff; 
whereby the said horse of the plaintiff was thrown down and 
wounded, and his said carriage w as broken and damaged, and the 
5 )laintiff incurred expense in curing the said house and in repairing 
the said carriage, and was deprived of the use thereof for a long 
time, and was delayed and injured in his business. 

Like counts: IVitliarns v. Holland, 10 Bing. 112 ; Wheatley Y. 
^Patrick, 2 M. & W. 650 ; Gonyh v. Bryan, 2 M. & W. 770 ; 
Taverner v. Little, 5 Bing. N. C. 678 ; Hart v. Crowley, 12 A.. & E. 
378. 

JFor injuries caused hy the negliqent driving of the defetidanf s ser- 
vant : see “ Mastet' and Servant,"^ ante, p. 361. 


For Negligent Driving where the Damage occurred in endeavouring 

to avoid a Collision. 

That at the time of the committing of the grievances hereinafter 
mentioned the plaintiff was possessed of a carriage and liorsos, and 
was driving the same along a ))ublic highway, and the defendant then 
so negligent!}" and violently drove a waggon and horses along the 
same highway, and so unskilfully and improperly conducted the said 
waggon and horses that the same would then necessarily and inevi- 
tably have been driven and forced against the said carriage and 
horses of the plaintiff and have damaged tliem, if the said carriage 
and horses of the plaintiff had then continued and remained upon 
the said highway as aforesaid ; wherefore the plaii^tiff, in a reason- 
able and necessary endeavour under the circumstances to avoid the 
said damage, reasonably and necessarily and with proper and rea- 
sonable care and skill in that behalf guided and conducted his said 
carriage and horses to and off one side of the said highway, and in 
so doing his said carriage and horses, without any negligence, un- 
skilfulness, or default of the plaintiff, but solely and immediately in 
consequence of the negligence, violence, and improper conduct of 
the defendant as aforesaid, were upset and injured ; whereby the 
plaintiff was put to expense in rejmiring his said carriage, and in 
curing his said horses, and was deprived of the use of his said car- 
riage and horses for a long time, and was put to expense in hiring 
another carriage and other horses. 


For negligence in driving a coach, wherehy the plaintiff , a passcnget\ 
was obliged to jump off to avoid danger, and sustained damage in so 
doing : Jones v. Boyce, 1 Starkie, 493 [^ivherc see the observations of 
Lord Fllenborough upon this cause of action, which are also applw 
cable to the preceding count]. 

driving of the defendant himself as a trespass, (stse post, “ Trespcbss^*) or ho 
may charge it as the consctpieiujo of the defendant’s negligence, notwith- 
standing the act is immediate, so long us it is not a wilful act. (Day v. 
Bdwards, 5 T. R. 648; Ogle v. Barnes, 8 T. R. 188 ; Savignac v. Itoome, 
6 T. R. 125; Williams y. Holland, 10 Bing. 112, 117 ; and seo Covell v. 
Laming, 1 Camp. ^97 ; Turner v. Hawkins, 1 B. & P. 472 ; Moreion v. 
Hardetm, 4 B. A C. 223 ; Wells v. Ody, 1 M. A W. 452, 462.) The act of 
the defendant’s servant cannot be charged as the immediate act of the de- 
fendant, unless he speciiically authorized it. See ante, p. 361, n. 
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For an injv/ry arising from the negligence of the defendant in 
leaning his horses unattended : Qua r man y. Burnett. 6 M. W. 

499. 

For leaving a horse and cart unattended, whereby the plaintiffs 
an irfant, was injured while playing with them : Lynch y. Nurdin, 

2Q. B. 29. ^ n 

For spurring a horse while passing close to the plaintiff on a 
highway, whereby the plaintiff was kicked by the horse: ^orth v. 
Smith, 10 C. B. N. S. 572 ; and see Uammack v. White, 11 C. B. 
N. S. 588 ; 31 L. J. C. P. 129. 


For Negligence in Navigating a Ship, whereby it ran foul of the 

plaintiff's Ship {a). 

That the defendant so negligently and unskilfully navigated and 
directed a steam-ship [in the river Thames], that the said steam-ship 
ran foul of and struck against a ship of the plaintiff; whereby the 
said ship of the plaintiff was swamped and sank, and divers goods of 
the plaintiff then being in the said ship were wetted and spoiled, and 
the plaintiff incurred expenses in raising the said ship, and in clear- 
ing the water therefrom, and in 8 urve 3 'ing and repairing the damage 
done to the same, and in preserving divers goods of the plaintiff 
then in the said ship, and the plaintiff lost the use of tlie said ship 
for a long time, and the freight and profits which he might have de- 
rived therefrom. 

Like counts : I^ucey v. Ingram, 6 <fe W. 302 ; Martin v. Tern- 
perley, 4 Q. B, 29S ; Bodriguesy. Melhuish, lO Ex. 110 ; Smith v. 
Voss, 2 II. k N. 97 ; 20 L. J. Ex. 233 ; Nelson v. Couch, 15 C. B. 
K. 8. 99; 33 L. J. C. P. 40. 


(a) As to this action see “The Mercliaut Shipping Act, 1B51,” 17 & 18 
Viet. e. 104, Part IX., on “the liability of shipowners,” and the following 
cases decided under it Smith v. Voss, 2 H. & X. 97 ; 26 L. J. Ex. 233 ; 
Tvfy. jrannen, 2 C. B. X. S. 740; 5 Ib. 573; 26 L. J. C. P. 203 ; 27 Ih. 322. 

By “The Adininilt^* Court Act, 1861,” 21 Viet. c. 10. e. 7, it is enacted 
that “the High Court of ^Admiralty shall liave jurisdiction oyer aiiy claim 
for damage done by any sliiji,” including damage to anv property or to the 
person. (The Sylph, L. K. 2 Adm. 21; 37 L. J. Adin. 14; Tlw Uhla, 
L. K. 2 Adin. 29 ; 37 L. J. Adm. 16.) And b\' s. 15, all decrees and orders 
of the High Court of Admiralty, whereby any sum of money, or any costs, 
cliarges, or expenses shall be payable to any }>orson, shall have tlie same 
effect and remedies as judgments in the superior courts of common low. 
An action against tlie aliipownor in the common law courts is not barred 
by proceedings against the ship in the Admiralty Court for the same col- 
lision, under which tlie shi[» has been sold, and the proceeds paid to the 
pluintiU'; unless tlic mIioIc amount of damage has been thereby satisfied. 
{Nelson v. Couch, 15 C. B. N. 8. 99 ; 33 L. J. C. P. 46.) 

By “ The Mercliant Shipping Act, 1854," s. 388, “ Xo owner or master of 
any shij) shall be answerable to any person whatever for any loss or damage 
occasioned by the fault or inca])acitj' of any qualified pilot acting in charge 
of sucli sliip, within any district wliero the employment of such pilot is com- 
pulsory by law.” But in order to exonerate himself under this section, the 
owner or master must show that the uogligeiice was exclusively that of the 
pilot (Rodritpws v. hJeihuish, 10 Ex. 110; The Iona, L. R.*] P. C. 426; 
Tyne Commissioners v. General Steam Naw Co., L. R. 2 Q. B. 65 ; The 
Velasquez, L. R. 1 P. C. 494 ; 36 L. J. Adm. 19) ; as to when pilotage is 
compulsory, see The Hanna, 36 L. J. Adm. 1. As to compulsory pilotage 
in foreign waters, see The Bailey, L. R. 2 Adm. 3 ; 37 L. J. Ad'iu. 1. 
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Like counts^ alleging the defendant* s ship to have been under the 
management of his servants : Harris v. Willis, 15 C. 13. 710 ; Fen- 
ton V. Dublin S. P. Co., 8 A. & E. 836 ; Dowellv. Gen. S. Nav, Co., 
5 E. & B. 195 ; 26 L. J. Q. B. 69 ; Morrison v. Gen. S. Nav, Co,, 8 
Ex. 733 ; Dalgell v. Tgrer^ E. B. & E. 899 ; 28 L. J. Q. B. 52. 

Count for negligence in navigating a steamer, whereby the plain- 
tiff*s barge was stcamped by the swell of the water : Smith v. Dobson, 
3 M. A (x. 59. 

Against the owners of a tran.9port under the command of an officer 
of the navy, for an injury occurring in execution of orders: Hodg- 
kinson v. Fernie, 2 C. B. JV. S. 415 ; 26 L. J. C. P. 217. 

F'or negligence in navigating a ship contrary to the Admiralty 
regulations: General Steam Nav. Co, v. Morrison, 13 C. B. 581. 

For negligent navigation, whereby plaintiff *8 telegraph cable, laid 
at the bottom of the sea, was injured: Submarine Telegraph Co, v. 
Dickson, 15 C.‘ B. S. 759 ; 33 L. J. C. P. 139. 


For negligently leaving a wreck in a navigable channel for ships, 
without any buoy or mttrk, whereby the plaintiff *s vessel was injured : 
White V. Crisp, lO Ex. 312 ; Brown v. Maltett, 5 C. B. 599. 

For negligently constructing a wharf and placing piles in a na- 
vigable channel, whereby jdainfiff's vessel was injured : White 
r, Phillips, 15 C. B. S. 245 ; 33 L. J. C. P. 33. 

For negligently driving a Train against the Plaintiff, 

That the defendants [by their servants] so negligently and un- 
skilfully drove and managed an engine and a train of carriages at- 
tached thereto upon and along a certain railway, which the plaintiff* 
was then lawfully crossing, that the said engine and train of car- 
riages were driven and struck against the plain tiff; whereby the 
plaintiff* was thrown down and wounded and permanently injured, 
and was prevented from attending to his business for a long time, 
and incurred expense for surgical and medical attendance. 

Like counts: Waite v, Norih-Fasiet'n By. Co., E. B. A E. 719 ; 27 
L. J. Q. B. 417 ; Great Northern Ity. Co. V. Harrison, lU Ex. 376. 


Against a Bailway Company for Negligence in using and managing 
an Fngine, whereby the Plaintiff's Buildings were burned. 

That the plaintiff was possessed of certain sheds and buildings si- 
tuate near to a railway used by the defendants for the purpose of 
driving along the same (amongst other things) locomotive engines, 
and the defendants were possessed of a locomotive engine contain- 
ing tire and burning matter, which was being driven along the said 
railway near to the said sheds and buildings, under the manage- 
ment of the defendants; and the defendants so negligently and unskil- 
fully managed the said engine and the said fire ana burning matter 
therein contained as aforesaid [and the said engine was so insuffi- 
ciently and improperly constructed] that sparks from the said fire 
and portions of the said burning matter escaped and flow from the 
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said engine to and upon the said sheds and buildings ; whereby the 
said sheds and buildings were set on fire, and the same, together 
with certain plant, tools, stock-in-trade, and goods of the plaintiff, 
then being in and near the said sheds and builcfings, were burnt and 
destroyed, and the plaintiff lost the use and enjoyment of the same, 
and was prevented for a long time from carrying on his business. 

Like counts: Aldridge y. Great Western Ry. Co., 3 M. &G. 515 ; 
Piggotiv. Eastern Counties Ry. Co., 3 C. B. 229; Vaughan v. Taff 
Yale Ry. Co. 5 H. & N. 679 ; 28 L. J. Ex. 41 ; see ante, p. 369 n. 


Against a Railway Company for the Negligence of their Porter, 
who knocked the Plaintiff down with a Truck. 

That the defendants by their servants so negligently and unskil- 
fully wheeled and managed a truck upon the platform of a railway 
station, along which the plaintiff was tnen lawfully passing, that the 
said truck was forced ana struck against the plaintiff ; whereby he 
was thrown down and wounded and lamed and injured, and was pre- 
vented from attending to his business for a long time, and incurred 
expense for surgical and medical attendance. 


Against a Railway Company fur neglecting to light a Station, 
whereby the Plaintiff, a Pa.ssenger,fell and was injured. 

That at the time of the committing of the grievance hereinafter 
mentioned the defendants were carriers of passengers for hire from 

— to , in carriages on a railway, and used a certain station 

at aforesaid for tlie reception and accommodation of their said 

passengers, and the said station was then in the possession and 
under the management of the defendants for the purposes afore- 
said ; yet the defendants negligently managed the said station and 
carriages, and placed the said carriages at inconvenient and dan- 
gerous places in the said station, and kept the said station in a dan- 
gerous state, and omitted to provide sullicient accommodation for the 
safe access of their passengers to the said carriages there, and to light 
the said station in proper places and in a sutheient manner fur the 
use of their said passengers during the hours of darkness ; whereby 
the plaintiff, having been received there by the defendants as and 

then being a passenger to be carried by them from to 

aforesaid, fell and was throve n down with great violence at the said 
station, and one of the arms of the plaintiff was broken, and he was 
permanently injured and suffered great pain, and was prevented 
from transacting his business for a long time, and incurred expense 
for surgical and medical attendam*e. 

A like count : Martin v. Great Northern Ry. Co., 16 C. B. 179 ; 
Nicholson v. Lancashire and Yorkshire Ry. Co., 3 H. & C. 534 ; 
34 li. J. Ex. 84. 

Against a railway company for negligently keeping an obstruction 
on the platform of a station, which (he plaintiff fell over : Cornman 
V. Eastern Counties Ry. Co., 4 H. & N. 781 ; 29 L. J. Ex. 94. 

Eor keeping a railway station in a dangerous state : Toomey v. 
London and Brighton Ry. Co., 3 C. B. N. §. 146. 

For negligently keeping a dangerous staircase at a station : Long- 
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wore V. Great JVeste^m JRg. Co.^ 19 C. B. N. S. 183 ; 35 L. J. C. P. 
135 ; Crafter v. Metropolitan Rg, Co., L. R. 1 C. P. 300 ; 35 L. J. 
C. P. 132. 

For negligently allowing a dog to he on the station, which hit 
plaintiff': Smith v. Great Fastern Ry. Co., L. R. 2 C. P. 4 ; 36 L. 
J. C. P. 22. 

Fo 7 ' negligently providing a defective carriage : Readhead v. Mid- 
land Ry. Co., 36 L. J. Q. B. 181. 

Fo 7 * negligence in not keeping the line in a proper state for traffic: 
Rlake v. Great Western Ry. Co., 7 H. & N. 987 ; 31 L. J. iCx. 
346; [the defendant's responsibility extends over the lines of other 
companies over which the defend a7its mtdet'take to carry : Ib.] 

For not providinq proper means for alighting from the train : 
Foy V. London and Brighton Ry. Co., 18 C. B. S. 225. 

For 7wt providing p)'oper means of departure f7'om the train : iV7- 
cholson y. Lancashi7*e and Yorkship'c Ry. Co., 3 H. & C. 634; 34 L. 
J. Ex. 84. 


Counts againfit railway companies in 7'e.^pect of car7'i age-ways c7'oss- 
ing the li7ic upon a level {7Uider the Railway Clan.ses Co7isulidatio7i 
Act, 8 & 9 Viet. e. 20, 8. 47) : Wyatt v. G7wat M^estern Ry. Co., 6 

B. Sc S. 709; 31 L. J. Q. B. 201'; Lunt or Lunn v. London a7id 
North-Western Ry. Co., L. R. 1 Q. B. 277 ; 35 L. J. Q. B. 105. 

Counts against railway eo7npanics in respect of foot ways e)*ossing 
the line upon a level ^concerning these the7W is no statutory ohligatio7\) : 
Bilhec V. Jjondon and Ihdghton Ry. Co., 18 C. B. N. S. 584; 34 L. J. 

C. P.182; Stnhley y. London and North -We,dc7*7i Ry. Co., L. R. 
1 Ex. 13 ; 35 L. J. Ex. 3 ; Stapley r. Jjondon and Brighton Ry Co., 
L. R. 1 Ex. 21; 35 L. J. Ex. 7 ; Skelton v. Jjondon and li'^orth- 
Western Ry. Co., 3() L. J. C. P. 249 ; L. R. 2 C. P. 631 ; Ja77i€s v. 
Great Westefm Ry. Co., 36 L. J. C. P. 255. 


Against a railway cn77ipa7iy for neglecting to maintain fc7tccs : see 

Fences," arite, p. 287. 

For I)a77\age done to the Plaintiff's House hy the Befemdant 
n€glige7itly pulling down the adjoining House (a). 

(Venue local.) That the defendant so negligently and unskilfully 
pulled down a house adjoining the dwelling-houHe of the plaintiff, 
that the walls, floors, and ceilint(.s of the said dwclling-nousc of 
the plaintiff were shaken, cracked, and damaged, and bricks, tiles, 

(a) Where the i)Iaintifr is not entitled fo u right to wujjport for his house 
from the adjoiniiig house, an action will not lie for ])ulling dov^n the adjoin- 
ing house without shoring uj) the plaintiff’s. (Peyton v. Mayor of London, 
9 B. & C. 725 ; see “ Support," post, p. 407.) But an action may be main- 
tained for any damage caused to the plaintifTs house by pulUiig down the 
adjoining house in a negligent and improper manner, as distinct from 
the damage done by the removal of the support to whicli the plaintiff was 
entitled. (Dodd v. Holme, 1 A. & E. 493 ; Langford v. Woods, 7 M. & G. 
625 ; Bradhee v. Christ's Hospital, 4 M. & G. 714; Trower v. Chadwick, 
3 Bing. N. C. 334 ; (jHb. 1.) There is no obligation towards a neighbour 
cast by law on the owner of a liouse, merely as owner, to keep it repaired j 
the only duty is to keep it in such a state, that his neighbour may not be 
injured by its fall. (ChauntUr r. Robinson, 4 Ex. 163.) 
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wood, dust, and rubbish fell from the said house into and upon the 
said dwellin^i^-house of the plaintiff, and broke the windows thereof, 
and dama/nred the furniture and goods of the plaintiff therein ; 
whereby the plaintiff incurred expense in repairing the said walls, 
floors, ceilings and windows of his said dwelling-house, and his said 
furniture and goods, and lost the use and enjoyment of his said 
dwelling-house, goods and furniture for a long time. 

Like counts : I>odd v. Holme^ 1 A. & E. 493 ; Langford y. Woods, 
7 M. & G. G25 ; Troioer v. Chadwick, 3 Bing. N. 0 . 334 ; Emhien 
y. Myers, 6 H. & K. 54; 30 L. J. Ex. 71 ; Butler v. Sunter, 7 H. 
&K.82C; 31 L. J. Ex. 214. 


A like count, with a count for injuries done to the pi aintiff' s house 
hy negligently tinderpinninq the party ‘Wall: JBradbee v. Christ's 
Hospital, 4. IL Si Gr.lU, 

For injuries done to the plaintiff’s house by negligently construct- 
ing a stiver in the neighbourhood : Jones v. Bird, 5 B. & Aid. 837 ; 
Grocers’ Company v. Donne, 3 Bing. N. C. 34 ; Buck v. Williams, 
3 H. & N. 30S ; 27 L. J. Ex. 357. 

For negligently keeping a sewer on the defendant’ s land, whereby 
an overflow of the contents was discharged on the plaintiff's pre- 
mises : Alston v. Grant, 3 E. A B. 128. 

For negligence in not fencing machinery under the Factory Act, 
7 & 8 Viet. c. 15, 5. 21 : Caswell v. Worth, 5 E. & B. 849 ; 25 L. J. 
Q. B. 121 ; Doel V. Sheppard, o E. & B. 856 ; 25 L. J. Q. B. 124 ; 
Holmes V. Clarke, 6 U. Si 2s, 349 ; 7 Ib. 397 ; 30 L. J. Ex. 135 ; 31 
Ib. 356. 


For negligence in lending a machine with a known defect in it, in 
using which the plaintiff' was injured: Blakemore v. Bristol 
Fxeter By. Co., 8 E, B. 1035 ; 27 L. J. Q. B. 167 ; M'Carthy 
Young, 6 II. A. N. 329 ; 30 L. J. Ex. 227 ; and see “ Bailments," 
ante, p. 276. [77/c borrower, and perha2)s any other persons for whose 
use the loan of' the machine was intended, can alone maintain this 
action, and not pei'sons whom the borrower permits to use the machine 
without the privity of the lender, lb.'] 

For negligence in intrusting a young girl icith a loaded gun : 
Divon V. Bill, 5 M. & 8. 198, 

For negligently eaposing dangerous implements 07i a hifliway: 
Marriott v. Stanley, 1 M. G. 568 ; Hughes v. JFFie, 2 H. & C. 
744; 33 L. J. Ex. 177 ; Mangan y. Atterton, L. B. 1 Ex. 239 ; and 
sec Nuisance," post, p. 379. 

For negligently constructing a hayrick, which took fire and burnt 
the plaintiff 's house : Vaughan, v. Menlove, 3 Bing. K. C. 468. 

For negligently lighting a fire which sjtread to the close of the 
plaintiff: Filliter v. Bhippard, 11 Q. B. 347. [-^1^ to da^nage caused 
by accidental fires, see 14 Geo. III. c. 78, s. 86.] 


For negligently leaving a U'ap-door in a p>rivate jyassage open : 
Chaptnan y. Botkwell, E. B. & E. 168 ; 27 L. J. Q. B. 315. 
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For 'negligently keeping a shoot in a sugar refinery in an unpro^ 
tected statej^through which plaintiff being lawfully on the premises 
fell : Indermaur v. Dames^ L. li. 1 C. r. 274; 2 Ih. 311 ; 36 L. J. 
C. P. 181, 

By a guest against the otcner of a house for negligence in keeping 
a door in a dangerous statCy whereby the plaintiffs opening the door, 
teas injured: ^outhcote v. Stanley, 1 H. & 247 ; 25 L. J. 3i»x, 

339 [^held a bad count'\. 

For negligently keeping pidvaie premises in a dangerous state which 
plaintiff used bg license of defendant : see Seymour v. Maddox, 16 
Q. B. 326; Gautret v, Fgerton, L. 11. 2 C. P. 371 ; 36 L. J. C. P. 
191 l^keld had counts~\. 


For negligently drining an ox through the streets, which ran into 
the plaintiff's shop and broke his goods : Milligan v. Wedge, 12 

A. & E. 737. 


Counts against Corporate Bodies, Commissioners, Trustees, etc., 
of Public Works, Jhr Negligou^e (tr)- 

Against the trustees of a harbour for negligence in allowing it to 
become choked with mml : Metcalfe v. Hetherington, 11 Ex. 257 ; 
Gibbs V. I'rustees of Tix'erpvid Bocks, 1 II. cS: N. 439; 3 Jh, 161; 
L. K. 1 H. L. 93 ; 27 L. J. Ex. 321 ; Thompson v. Norih-Fastern 
By, Co., 2 B. & S. 1(>6 ; 30 L. J. Q. B. 67 ; 31 lb. 194 ; Pcnhallow 
V. Mersey Bocks Board, L. II. 1 H. L. 93; 30 L J. Ex. 329. 

Against the trustees of a canal for keeping a dayigerous bridge, 
whereby a person fell in and was drowned : Manley v. St, Helen s 
Canal Co., 2 H. A 840 ; 27 L. J. Ex. 159. 

Against commissiouei's of a canal navigation for want of repair 
hi a lock, whereby the plaintiff's barge was delayed : Walker v. 
Goe, 3 H. A 395 ; 27 L. J. Ex. 427.’ 

Against commissioners of setcers for negligence in constructing a 
sewer, whereby the plaintiff's house was injured: Jo7ies\. Bird, 5 
B. A Aid. 837; Buck v. Williams, 3 H. A IS . 308 ; 27 L. J. Ex. 
357 ; Grocers' Company v. Bonne, 3 Bin;^. N. C. 34, supra. 

Against a local board of health for negligently keeping sewers: 
Itchin Bridge Co.v. Southampton Local Board of Health, 8 E. A B. 
801. 


{«) Cor{>arat€ bodies, trustees and eomniissioners, earryinj^ on public 
%vork8 or perfonning public duties are Imhle lor negligeiiec uj)on the same 
principles as those ui>on whieli individuals are liable, notwithstanding tliey 
^undertake such duties gratuitously or derive no jirofit from them. {Mersey 
Bocks V. Qihhs, L. U. 1 II. L. 93; Coe v. Wise, L. K. 1 Q. B. 711 ; over- 
ruling Metcalfe r. Hetherington, 11 Kx. 257 ; 5 II. A N. 710 ; 24 L. J. Kx. 
314.) And they are liable for tlieaets of their servants in llio same manner 
that an individual is liable (76.; see Corporation^ ante, p. 299, (6) ; 
“ Master and Servant f ante, p. 361). 

Officers of government performing public duties are not responsible for 
the negligence or miseonduct of inferior officers in their several departments, 
although they appoint and may dismiss them, as the post master- general, 
commissioners of customs, military and naval officers. {Whitfield v. Lord 
Le Bespencer, 2 Cowp. 754 ; Lane. r. Cotton, 1 L. Kaym. (VtG ; BichoUon v. 
Mouncey, 15 East, 384; and see Tobin v. The Queen, 14 C. B. N. 8. 505 ; 
16 Ib, 310 ; 32 L. J. C. P. 216 ; 83 Ib, 
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Against commissioners under an Act of Parliament for the making 
qf certain navigation works for negligence^ whereby the plaintiff's 
land was flooded .* Allen v. Hayward^ 7 Q. B. 960. 

Against the corporation of a town for providing a dangerous 
wringing machine under the Baths and Washhouses Act, in using 
which the plaintiff was injured: Cowley v. Mayor of Sunderland, 6 
H. & N. 565 ; 30 L. J. Ex. 127. 

Against the trustees of a turnpike road for negligently maintain^ 
ing the drains of the road : Whitehouse v. Fellovoes, 10 C. B. N. S. 
765 ; 30 L. J. C. P. 305. 

Against commissioners under the Towns Improvement Clauses 
Act, 1847, 10 & 11 Viet. c. 34, for suffering the highway to he in a 
dangerous condition : Hartnall v. Hyde Commissioners, 4 B. <& S. 
361 ; 33 L. J. Q. B. 39; Ohrhy v. Hyde Commissioners, 5 B. & S. 
743 ; 33 L. J. Q. B. 296. 


Counts for keeping areas, cellars, etc., open and improperly 
fenced, adjoining public highways, in consequence of which the plain- 
tiff' sustained injury: see Nuisance,** infra. 


Counts by the executors or administrators of persons killed by the 
negligence of the defendant, on behalf of surviving relatives, under 
Lord Campbell's Act : see “ Uxecutors,” ante, p. 326. 


Counts against a master for injuries caused by the negligence of 
his servant : see “ Master and Servant,** ante, p. 361. 


Nuisance (a). 


For placing on a Highway an Obstruction tvhieh the Plaintiff 

fell over, 

(^Venue local.) That the defendant wrongfully dug a trench and 
heaped up earth and stones in a public highway so as to obstruct it, 


(a) Nuisances are either public nuisances, as obstructions to highways, 
noxious trades, etc., which are mdictable oflenees, or private nuisances, 
which are injuries to j>rivate property, as obstructing lights or rights of 
way, diverting watercourses, etc. (3 BI. Com. 216.) The latter are tor the 
most part injuries to easements, and will be found arranged under the titles 
“ Waus,*^ “ 'WatercoHr.^es*' “ Lights f etc. Some, however, may be conve- 
niently collected under the present title, as polluting the air, nuisances by 
noise, smoke, etc. See the forms and relertmees given above. 

No action will lie for a public nuisance at the suit of a private person, 
unless he has thereby sustained particular damage over and above what is 
common to others (3 Bl. Com. 220) ; thus, no action will lie merely for 
placing an obstruction on a public higlnvay, but it a person suifers damage 
by driving or falling against it, he may maintain an action for such damage 
(see cases, supra) ; so if an obstruction of the highway prevents access to 
a person’s abode and hinders his business, he may maintain an action for 
the damage thereby done to his trade. {Iveson v. Moore, 1 B. Raym. 48b ; 
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whereby the plaintiff, wliilst lawfully passing along the said higli- 
way, fell over the said earth and stones [or into the said trench] and 
broke his arm and suffered great pain, and was prevented from at- 
tending to his business for a long time, and incurred expense for 
surgical and medical attendance. 

Like counts : 'Ellis v. The Sheffield Gas Co,, 2 E. & B. 767 ; 
Sadler v. Hen lock, 4 E. & B. 570; Fisher v. Proivse, Cooper v. 
Walker, 2 B. & S. 770 ; 31 L. J. Q. B. 212 ; Michardson v, Locklin, 
6 B. & S. 777 ; 34 L. J. Q. B. 225. 


For keeping an Ohst ruction on a llighicag unguarded, wherehg 
the Flaintiffi's Carriage teas upset. 

(Fenue local.) That the defendant wrongfully suffered certain earth 
and rubbish, which had been placed by him in a heap on a public high- 
way, to remain tiiere during the night, without any licht or means to 
prevent persons from driving against the same; whereby the plaintifi’, 
whilst he was lawfully driving along the said highway in the night- 
time, drove his horse and carriage against the said earth and rubbish, 
and upset the said carriage and broke the same and lamed the said 
horse, and the plaintiff and his wife, who were then riding in the 
said carriage, were thrown out and injured, and the jilaintitf incurred 
expense for surgical and medical attendance and lor repairing the 
said carriage and curing the said horse, and was deprived for a long 
time of the use thereof, and was hindered in his business. 

Like counts: Peachey v. Pou'land, 13 C. B. 1S2; JJurgess v. 
Gray, 1 C. B. 578; Hardwick v. Moss, 7 11. Si N. 130; 31 L. J. 
Ex. 205. 


Wilkes T. lltiugerford Market Co., 2 Bing X. C. 281 ; Hose v. Groves, 5 
M. & G- 013 ; Simmons v. Li/hf'ifone, 8 Kx. ‘'131,) But mere dehiy chumhI 
by the obstruction, or the trouble and cxjh'Tisi* of rtMuoviiig it, being com- 
mon to all, is not sullicient damage to enable nn individual to nniintain an 
action. {Winterhoitom s. Lord Derby, L. K. 2 Kx. 310; 30 L. J. Ki. 11)4.) 
Tliat the plaintill’ arul his servants were coni))elled to go by a longer rmite, 
and their w ork was thereby increased, and thi* plaint ill was prevented from 
employing his servants otherwise, is sullieient peculiar damage, {lilagrave 
V. Bristol Wateruuivks ('o., 1 II. & X. 30i).) 

A highway may be dedicated to the public subject to an obstruction or 
the exercise of some private right up<m it, whii’h then not aetionahle. 
{Fisher V. Protese, Cooper x. Jf'a/ker, 2 B. A: 8. 770; 31 L. J. Q. B. 212.) 
A highway so dedicated must be accepted in its exisling stati*, and the 
owner is not rcsjion.sibJe for dangers then existing, unless guilty of (‘onceal- 
ment rt'specting them, {lb.; Robbins x. Jones, l.“» C\ B. X. 8. 221; 33 
L. J. C. P. 1 ; Oavtret x. Fgerton, L. R. 2 C. P. 371 ; 30 L. 3. C. P. 131.) 

An action for a nuisance causwi on n*iil ]»ri>j>ertv is local. {Iliehardson x. 
Lock! in, 0 B. & 8. 777 ; 34 h. J. Q. B. 225.) 

In actions for nuisances where they arc continuing, and the cirouinstaiices 
make it advisable, the plaintilf may, by his writ and dtM'laration, claim an 
injunction. (See “ Injunction,'' ante, p. 341.) 

Damages cannot be claimed for an anticipated contiiumnct^ of a nuisance, 
because rt'jwated actyms may lx? brought for the continuance. {Shadwell v. 
nutchin.wn, 2 B. & Ad. 37 ; JlattishiU x. Peed, 18 C. B. 630 ; 25 L. J. 0. P. 
230.) If the defendant persists in continuing a nuisance after a verdict 
against him for nominal damages, the jury in ti second action may give vin- 
dictive damages to compel him to abate the nuisance. (/6.) 
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Against a surveyor of highways for leaving gravel on the highway 
at night without proper precautions: Davis v. Curling^ 8 Q. 13. 
286. \_IIe is not liable for mere omission t6 repair, ante, p. 338.] 

Against the trustees of a public road for leaving in the road heaps 
of road-scrapings , which the plaintiff fell over : Hands v. Baker, 
4 M. & S. 27. * 

Against a contractor for not making good the surface of a highway, 
after opening and filling up holes in it : Hyams v. Webster, L. E.. 
2 Q. B. 264 ; 36 L. J. Q. B. 166. 

Against the owner of a house, far a nuisance caused by rubbish 
placed on the highway by a workman employed in repairing the 
house : Bush v. Sieinman, 1 B. & P. 404. 

]for placing rubbish on a hightvay by the side of a canal, which 
caused the plaintiff to fall in : Goldthorpe v. Hardman, 13 M. & W. 
377. 

For digging a hole in the hightcay and leaving it without any light 
or signal : jL^etvton v. Fllis, 5 E. & B. 115. 

For exposing dangerous implements for sale on a public highway, 
by falling against which the plaintiff was injured: Marriott v. 
Stanley, 1 Al, cfc G. 568 ; and see Mangan v. Atterton, L. B. 1 Ex. 239. 

For placing a shutter against the wall of a public highway, which 
fell upon the plaintiff: Abbot v. Macfie, Hughes v. Macfie, 2 H. 
C.744; 33 L. J. Ex. 177. 

Against a waterworks company for keeping a fire-plug uncovered 
in a highway, in conseguenre of which plaintiff's horse placed his 
foot in the plug -hole, and was lamed: Bayley v. Wolverhampton 
Waterworks Co., 6 H, N. 241 ; 30 L. J. Ex. 57. 

For keeping a dangerous Cellar open adjoining a Buhlic 

Highway [a). 

( Venue local.) That tlie defendant was possessed of a vault or cellar 


(a) Mokinj; an excavation, cellar, or urea adjoining a i>ublie way, or 
keeping sueli an excavation*, cellar, or area inseemvly fenced and guarded, 
SOBS to rt'nder the wav un>ah' to lho!>e >^ho use it witli ordinarv care, is a 
nuisance, for whicli an action will lie at the suit of tlie ptT^ou wlio is injured 
by fulling into it or otherwiM' wlule u-iing the public way. {Barnes v. 
Ward, 1* 0. B. 3b2 ; ITadhy v. Taylor, L. K. 1 C. T. 53.) In geneml, a per- 
son would not be liable to an action in ro^pect of 0 ])en excavations on his 
own land, at sueli a dj>tanc»* from tlie higb^ay as not to amount to a nui- 
snnee [Jb. ; Stone v, Jackson, 16 C. 13. 199; JJardcahtle v. South York- 
shire By. Co., 411. N. 67 ; 28 L. J. Ex. 139) ; altliouirh the land is waste 
land of>en to tlie public {Uounsell v. S.tiyth, 7 C. 13. A>, S. 731; 29 L. J. 
C. P. 2U3) ; and allliougli it is used witli the permission of the owner. 
{Binks v. South york.'thirc By. Co., 3 13. 8. 241 ; 32 L. J. Q. B. 26.) 

A person using private premises, though with the permission of the oc- 
cupier, cannot, except under special cireumstaneos, maintain an action to 
rt'cover damages for an injury occasioned to him by the dangerous state of 
the prt'inises ; but the occupier is bound to use reasonable care to protect 
persons coining to liis premises by his invitation, or upon business, from 
unusual dangers, whieli nc knows, or ougiit to know, to be there. {Inder- 
maur v. J)<nne.s, L. R. 1 C. P. 271 ; 2 2b, 311 ; 36 L. J. C. P. 181 j and 
sec Seymour y. Maddox, 16 Q. B. 326, Southcote v. Stanley, 1 H. AN. 
247 ; 25 L. J, Kx. 339 ; Boleh \. Smith, 7 11. & N. 736 ; 31 L. J. Ex. 201 ; 
Gallagherx. Humphery, 10 W. K.Q. B. 664.) AVherotheplaintifl* was lawfully 




380 


Counts in Actions J^or Wrongs, 

immediately adjoining a public highway, and wrongfully suffered the 
said vault or cellar to be open to the said highway without any rail- 
ing, fence, or protection, and so as to be dangerous to persons law- 
fully passing along the said highway ; and thereby the plaintiff, 
whilst lawfully passing along the said highway, fell into the said 
vault or cellar, and was wounded and permanently injured, and 
was prevented for a long time from attending to his business, and 
incurred expense for surgical and medical attendance. 

using a road on private premises, and was injured by driving against an 
unguarded obstruction placed thereon by the defendant, he was held en- 
titled to recover. {Corhy v. //i7/, 4 C. B. N. S. 556 ; 27 L. J. C. P. 318; 
see Gautret v. Egerton^ L. R. 2 C. P. 371 ; 36 L. J. C. P. 191.) Where the 
defendant left a trap-door open in the entnince of his shop, he w'as held 
liable for an injury to a customer falling into it. (Chapman v. Eoihivell, 
E. B. & E. 168 ; 27 L. J. Q. B. 315 ) Where the defendant left a shoot 
in his sugar refinery unprotected, and tlie plaint ifT being lawfully there on 
business fell down the shoot, the defendant was held liable (Jndermaur v. 
Dames, stipra). But w'here the plaintiff fell dow'n a staircase on de- 
fendant’s premises, by reason of his moving about there in the dark, he 
was held n pt to be entitled to recover, altlioiigli he was lawfully there on 
business. \ lVilkinson v. Fairrie, 1 H. & 0. 633 ; 32 L. J. Ex. 73.) Tlie 
occupier of premises is not liable to servants in his employment who take 
the risk of the dangerous state of the prennsi's (Seymour v. Maddox, 16 
Q. B. 326) ; nor, it is said, is he liable to mere visitors. (Soufheoie v. Stanleg, 
1 H. & K. 247 ; 25 L J. Ex. 339.) As to w hen he is liable to trespassers, see 
Bird V. Holbrook, 4 Bing. 628 ; Itott v. Wilkes, 3 B. A Aid. 304 ; post, p. 381 . 

Where the nuisance is caused by real pro]>erty or the u.scof real property, 
the occupier is primd facie liable, and not tlie owner merely a.** owner : the 
latter can only be charged ujkui some special ground of liability, (liussell 
v. Skenton, 3 Q. B. 418; Chauntler v. Robinson, 4 Ex. 163, 169 ; I'beet^ 
ham V. Hampson, 4 T. R. 318 ; Bishop v. Tntslees of Bedford Charity ^ 
1 E. & E. 697 ; 28 L. J Q. B. 215 ; 29 Ih, 53 ; Firkard v. Smith, 10 C. b. 
N, S, 470; Robbins v, Joties, 15 C. B. N. S. 221 ; 33 L. J. C. P. 1.) 
If the damage arises from the nonfeasance or the mi.sfea'auce of the land- 
lord of the premi.ses demised, the party injured may sue him. (Todd v. 
Flight, 9 C. B. K. S. 377, 389.) Thus, where the landlord lets land 
with a standing and continuing nuisuiiee upon it, and suffers it to con- 
tinue, as with a wall which ohstriicted the plaintiff’s light (Koseivell v. 
Prior, 2 Sulk 460; 1 L. Raym. 713), with a noxious privy (see R. v. 
Pedly, 1 A. & E. 822, explained in Rich v. Basterfteld, 4 C. B. 783, 
804), with a dangerous stack of ohimueys { Todd v. Flight, 9 C. B. N. S. 377), 
the landlord is liable. The Court of Queen’s Bench held in Gandgv. Jubher 
(5 B, A S. 78 ; 33 L. J. Q. B. 151) that allowing a tenant to continue after 
his tenancy might have been determined, w'as equivalent to re*Ietting; and 
that where there was such a nuisunce upon the ]>remi'<es, tue landlord was 
liable for it, and that the knowledge on tlie part of the landlord of the exist- 
ence of the nuisance was immaterial (Ih.) ; but error w'as I rought, and 
after argument the Court of Exchequer Chamber rceomineiided the plaintiff 
(below) to settle the matter, which was done, and no judgment was given. 

W^here the landlord is bound to repair and neglects to do so, he, is 
liable for an injury occasioned by the want of repair. (Pagne v. Rogers, 2 
H. Bl. 350.) In such ease, it is said, the occupier is not liable at all. (Ih. / 
but see Russell V. Shentbn, 3 Q. B. 449, 458.) The landlord is not liable 
for injuries arising from the w ant of repair of tho premises, unless he is under 
an obligation to repair. (Cheetham v. Hampson, 4 T. R. 318; Russell v. 
Shenion, 3 Q. B. 449.) And the landlord is not liable for nuisances oc- 
casioned by the use of the premises by the o(*eupier, and not by the pre- 
mises alone, as for a nuisance of smoke out of a chimney let with the pre- 
mises. (Rich V. Basterjield, 7 C. B. 783.) 
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Against the person in occupation for "keeping the grating of a 
cellar under a public footway out of repair^ whereby the plaintiff fell 
through and was injured : Bishop v. Bedford Charity ^ 1 E. & E. 
697 ; 28 L. J. Q. B. 215 ; 29 Ih. 53 ; see Robbins v. Jones, 15 C. B. 
K. S. 221 ; 33 L. J. C. P. 1. 

For keeping a cellar door projecting over a public highway : 
Fisher V. Browse, 2 B. & S. 770 ;‘31 L. J. Q. B. 212. 

For a nuisance in keeping an open area adjoining a public high^ 
way, into which the plaintiff fell and was injured : Jarvis v. Dean, 
3 Bing. 447 ; Coupland v. Hardingham, 3 CaiM. 398 ; Barnes v. 
Ward, 9 C. B. 392 ; Stone v. Jackson, 16 C. B. 199 ; Hadley v. 
Taylor, L. R. 1 C. P. 53. 

For making a dangerous reservoir of water adjoining a public 
way, info which a person fell and teas drowned : Hardcastle v. South 
Yorkshire By. Co., 4 H. & N. 67 ; 28 L. J. Ex. 139. 

Against commissi osiers of sewers for keeping an open sewer by the 
side of a public highway : Cornwell v. Metropolitan Commissioners 
of Sewers, 10 Ex. 771 {tohere see the law respecting the duty of fen- 
chig ditches, etc., in land adjoining public highways^. 


Count for obstructing a public right of way, whereby the plaintiff 
was in jured in his trade by reason of customers not being able to 
approach his shop : Wilkes v. Hungerford Market Co., 2 Bing. N. 
C. 281 ; Bradbee v. Christ's Hospital, 4 M. & G. 714. 

For obstructing a public footpath through the plaintiff’s land, 
whereby he and his servants were compelled to go round in pas.nng 
from one part of the land to another, and were so delayed in their 
business: Blagrove v. Bristol Waterworks Co., I H. & 369 ; 26 

L. J.Ex. 57. 

Count by a reversioner for obstructing the access to his house by a 
public highway : Vallance v. Savage, 7 Bing. 595. 

For obstructing the plaintiff’s right (f way on a railroad : Tanner 
V. South IFales Ry. Co., -5 K. B. 618 ; 25 L. J. Q. B. 7. 

Count for obstructing the public road with omnibuses so as to pre^ 
rent the business of a rival omnibus proprietor : Green v. London 
General Omnibus Co., 7 C. B. S. 290; 29 L. J. C. P. 13. 


Count for a nuisance on a private way which the plaintiff was 
licensed to use: Corby v. Hill, 4 C. B. N. S. 556; 27 L. J. C. P. 
318 ; Gallagher \. Humphrey. 10 AV. B. Q. B. 664; and see Robbins 
V. Jiotes. 15 C. B. N. S. 221 ; 33L. J. C. P. 1 ; Gautret v. Fgerton, 
L. K. 2 C. P. 371 ; 36 L. J. C. P. 191. 

For setting spring-guns on difendanfs own Uind, whereby the 
plaintiff t respa. ssiv.g without notice thereof was shot: Bird v. Hol- 
brook, 4 Bing. ()28. [Jf the plaintiff tre.9pas.sed with notice of the 
spring-guns the action will not lie : llott v. JVilkes, 3 B. <& Aid. 304; 
where see another count j] 

For setting dog-traps and dog-spears near public paths : Towns- 
end V. Trathen, i) East, 277; Deane v. Clayton, 7 Taunt. 489; 
Jordin v. Crump, 8 M. & W. 782. [-4*' to when the action will lie, 

see 


For a fiuisance in a public navigable river, by leaving wreck : 
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White V. Crisp, 10 Ex. 312 ; Brmon v. Mallett, 6 C. B. 699 ; see 
ante, p. 372 ; by driving piles, etc. : White v. Phillips, 15 C. B. N. S. 
245 ; 33 L. J. "C. P. 33 ; and see Bartlett v. Baker, 3 H. & C. 153 ; 
34 L. J. Ex. 8. 

For obstructing the access to plaintiff's house by a public navigable 
river : Bose v. Groves, 6 M. & G. 613 ; Davis v, Walton, 8 Ex. 163 ; 
Simmons v. Lillystone, 8 Ex. 431. 


For a Nuisance by Polluting the Water under the Plaintiff's 

Land. 

(Vemie local.) That the plaintiff waa possessed of certain land and 
of a well therein and of water in the said well, and wua entitled to 
the use and benefit of the said well and of the said water therein, and 
to have certain springs and streams of water, which flowed and ran 
into the said well to supply the same, to flow and run without 
being fouled or polluted ; and the defendant wrongfully fouled and 
polluted the said well and the said water therein, and the said 
springs and streams of watc^r which flowed into the said well ; 
wliereby the said water in tlie said well became impure and unfit 
for domestic and other necessary purposes, and the plaintiff' and his 
family were and are deprived of the use and benefit of the said w’ell 
and water. 

A like count: Hipkins v. Birminqham Gas Co., 5 H. & N. 74; 
6 Ib. 250 ; 29 L. J. Ex. 169 ; 30 Jb. 00. 


For a Nuisance to the Plaintiff's Dwelling-house by causing 

Offensive Smells ((/)• 

(Venue local.) That the defendant wrongfully caused divers offen- 
sive and pestilential stenches and vaj)ours to arise, come, and be 
in and about the dwelling-house of the plaintiff'; whereby the said 
dwelling-house was rendered unhealthy and unfit for habitation. 

Like counts : Flight v. Thomas, 10 A. A. E. 59(^ ; Hole v. Barlow, 
4 C. B. S. 334 ; 27 L. J. C. P. 2u7. 


For a Nuisance in carrying on a Noxious Manufacture on 
Land adjoining the Plaintiff''s. 

(Venue local.) That the defendant wrongfully caused to issue and 
proceed from certain smelting-w orks carried on by the defendant 
large quantities of offensive, poisonous, and unwholesome smoke and 

j (a) Smoke, noi.se, and smells may sevemlly constitute a nuisance, and be 
! the ground for an action or for an injunction. {Crump v. Lambert, L. K. 3 
Eq. 40y, and see the cases there cited.) A mat (‘rial addition to jireviously 
(‘listing niiisan<‘es is separately actionable. {Ib. ; and see Jiaxendale v. 
hV Murray, L. K. 2 Ch. Ap. 790.; A nuisance caused by a noxious trade 
or manufacture is not justifiable merely on tlie ground that the trade is 
carried on in a proper and convenient place, f liamfurd v. Turnley, 3 B. A 
8. 62 ; 31 L. J. q. B. 286 ; Carey v. Lidhetter, 13 C. B. S. 170 32 L. J. 
C. P. 104; Si. Helen's Smeltijig Co. v. Tipping, -i B. & 8. 608, 616; 11 H. 
L. C. 642 ; 35 L. J. Q. B. 67 ; ov(*rruling Hole v. Barlow, 4 C. B, 8. 334 ; 
27 L. J. C. P. 207; ; but the locality and neiglibourhood of the trade may be 
considered by the jury in reference to the question of the nuisance. (See Jb.) 
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other vapours and noxious matter which spread and diffused them- 
selves over and upon certain lands of the plaintiff, and impregnated 
and corrupted the air, and settled and were deposited on the soil and 
surface of the said lands, whereby the trees, hedges, herbage and 
crops of the plaintiff growing on the said lands were damaged and 
deteriorated m value, and the cattle and live stock of the plaintiff on 
the said lands became unhealthy and diseased, and divers of them 
were poisoned and died ; and by reason of the premises the plaintiff 
W'as unable to depasture the said lands with cattle and sheep as he 
otherwise might have done, and was obliged to remove his cattle, 
sheep, and farming stock therefrom, and has been prevented from 
having so beneficial and healthy a use and occupation of the said 
lands as he otherwise would have had. 

A like count : St. Helens Smelting Co. v. Tipping^ 4 13, & S. 608, 
616 ; 35 L, J. Q. B. 66. 

A like count with a claim of a writ of injunction to restrain if, 
under the C. L. P. Act, 1854 : Belarue v. Fortescue, 2 H. & N, 324 ; 
26 L. J. Ex. 339. 


Count for a nuisance hg the manufacture and burning of bricks : 
Hole V. Barlow, 4 C. B. IS . S. 331; 27 L. J. C. P. 207 ; Bamford v. 
l\t,rnhtj, 3 B. & S. 62 ; 31 L. J. Q. B. 286 ; Cavey v. Lidbetter, 13 
C. B. N. 8. 470 ; 32 L. J. C. P. 104. 

For carrying on a manufacture of iron, so as to cause a nuisance 
by the noise : Flliotson v. Feetham. 2 Bing. N. C. 134 ; Mumfurd v. 
Oxford W. 4* Co., 1 H. & N. 34; 25 L. J. Ex. 265 ; and see 

Crump V. Lambert, L. K. 3 Eq. 409. 

A like count for carrying on a manufactory causing a nuisance by 
smoke: Simj>son v. Sarage, 1 C. B. N. S. 347 ; 26 L. J. C. P. 50. 

actions will not lie at the suit of a reversioner, because the 
nuisance is not of a permanent nature, lb. ; and see “ Reversion,'' 
post, p. 394.] 


Against the occupier (f the adjoining property for keeping offen^ 
si ve drains : Rus.s( ll v, Shenton, 3 Q. B. 419; lichin Bridge Co. v. 
Local Board of Health of Southampton, 8 E. & B. 801 ; 28 L. J. 

Q.B. 41. 

For keeping a badly constructed sewer on the defendant's land, 
whereby an overflow of the contents was discharged on the plaintiff's 
premises : Alston v. Grant. 3 E. k B. 128. 

For allowing no.cious matters from a tan-pit of defendant to fiovi 
into plaintiff's premises : Chadwick v. Marsden. L. B. 2 Ex. 285. 

For causing wafer to flow against the plaintiff's dwelling-house by 
means of a neiqhhoiiriinf embankment : Brine v. Great Western By, 
Co.,2 B. & S.'402; 31 L. J. Q. B. 101. 

Against the owner of the adjoining house for building a projecting 
cornice, which cast the rain-water from the defendanfs roof on to the 
plaintiff's premises: Fay v. Prentice, 1 C. B. 828. A like count 
by a reversioner : Tucker v. Sewman, 11 A. & E. 40. 

Against the landlord of the adjoining house who had demised it 
with a dangerous chimney, tchich fell on to the plaintiff's house: 
Todd V. F'litiht, 9 C. B. ]S'. S. 377 ; 30 L. J. C. P. 21. [A, to the 
liability of landlords in such cases, see ante, p. 380.] 
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Officebs ( a ). 


Paktxebs ( h ). 


{a) Bj the statute 8 & 9 Yict. c. 87, s. 117, it is enacted that “no writ 
shall be sued out against anj officer of the army, navy, marines, customs, 
or excise, or against any pereon acting under the direction of the coinmiB- 
sioners of her Majesty’s customs, for anything done in the execution of or 
by reason of his office until one calendar month next after notice in writing 
shall have been delivered,” as directed by that Act. 

By 8. 119 of the same statute any such officer may tender amends to the 
party complaining, and in case the same is not accepted, may plead such 
tender in bar. 

By 8. 120, such officer may pay money into court in the usual manner. 

By 8. 121, “ if any action or suit shall be brought or commenced as afore- 
said, such action or suit shall be brought or commenced within s ix mo nths 
next after the cause of action shall have arisen, and not afterwards, "and 
shall be laid and tried in the county or place where the cause of action is 
alleged to have occurred, and not m any other county or place ; and the 
defendant or defendants shall and may plead the general issue, and give the 
special matter in evidence at any trial had thereupon.” 

See further as to actions against officers, 2 Chit. Prac. 12th ed, p. 1279. 

(1) If several persons are jointly entitled to property injured, they should 
join in suing for the injury ; if one sues separutcdy, the (objection that the 
other should be joined can be taken by plea in abatement only ; but the 
j)arty suing alone can only recover damages proportionate to bis own interest. 
{Addison v. Overend, 6 T. K- 766 ; Sedgworth v. Overend^ 7 T. R. 279 ; 
JBloxam v. Hubbard^ 5 East, 407 ; Broadbent v. Ledtvard, 11 A. A E. 209.) 
After one joint-owner lias sued separately and recovered damages, the de- 
fendant in an action at the suit of the other joint-owner cannot plead the 
nonjoinder of the former in abatement. (Sedgworth v. Orerend, 7 T. R. 
279.) The assignee of a separate part of a pattmt may sue alone for an in- 
fringement of that part, and a pica in abatement of the nonjoinder of the 
owners of the other part of the j)utent is bad. {Dunnu-fiff' v. Jfatefy 7 C. B. 
K. S. 209 ; 29 L. J. C. P, 70.) A person entitled in common with another 
to tlie use of a trade-mark may sue alone in Chancery for an injunction to 
restrain its use, and for an account and payment of proOts. (iJent v. 7\trpinj 
2 J. & H. 139 ; 30 L. J. C. 495.) 

Partners in trade may join in suing for a slander conceniing their trade 
(Cooh V. Batchellor, 3 B. & P, 150; Maitland v. Goldneg, 2 East, 426) j so 
partners in a bank may join in suing for a libel respecting tlic business of 
the bank (Forster v. Latqpon^ 3 Bing. 452) ; and it seems that one partner 
suing separately in re8t)ect of damage occasioned to the firm Tiiight be met 
by a plea in abatement. (See Robinson v. Marchant, 7 Q. B. 918.) 

See further as to what parties may sue jointly in actions for wrongs, 
Corgton v. Liihehyey 2 Wms. Saund. 115 ; and notes lb. 

, A partner is liable for a tort committed by his co-partner in the course ot 
the partnership business. Thus the proprietors of a stage coach were held 
liable for an injury caused by one of them in negligently driving the coach. 
(Moreion v. Hardern^ 4 B. & C. 223.) The proprietors of a mine were held 
liable for an injury to a workman caused by the negligence of one of the 
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Patents { a ). 


For the Infringement of a Patent. (C. L. P. Act^ 1852, Sched. 

B. 31 (h). 

That the plaintiff was the first and true inventor of a certain new 
manufacture, that is to say, of [certain improvements in the manu- 
facture of sulphuric acid], and thereupon her Majesty Queen Victoria, 
by letters-pateiit under the Great Seal of England [or of the United 

pro))rietor8 while engaged in the work of the mine. i^AshwoHli v. Stanwix^ 
30 L. J. Q. B. 183 ; MelJors v. Shaw, 1 B. & S. 437 ; 30 L. J. Q. B. 333.) 
But where one of tWo joint owners of a ship undertook the entire manage- 
ment of the ship and all exp<'n8es, paying his co-owner one-third of the pro- 
fits, tlie latter was held not to be jointly liable for negligence in the manage- 
ment. {Biirnard v. Aaron, 31 L. J. G. P. 334.) 

By the Carriers Act, 11 Geo. lY. and 1 Will. IV. c. 68, s. 5, it is enacted > 
“ that a ny one^X-mor C- of mail-contr4ictors, stage proprietors, or common ' 
carriers shall boTiahle to be sued by his, her, or tlieir name or names only ; 
and that no action or suit commenced to recover damages for loss or injury 
to any parcel, pnehage, or ])er8on shall abate for the want of joining any 
CO-} )roprietor or co-partner in any mail, stage-coach or other public convey- 
ance by land for hire.” 

As to when joint-tenants and tenants in common of land or goods can sue 
each other in trespass or trover, 8(*e ante, p. 292 n., post, p. 414 n., 417 n., 
and see post. Chap. VI, “ Conversion'"' and “ Trespass." 

(a) Patent rights are created and regulated by statute law. The princi- 
pal statutes relating to patents are the Statute of Monopolies, 21 Jac. I. 
c. 3 ; 5 & 6 Will. IV. c. 83 ; 2 & 3 Viet. c. 67 ; 7 & 8 Viet. c. 69, ss. 2-7 ; 
15 ^ 16 Viet. c. S3 (the Patent Law' Amendment Act, 1852) ; 16 & 17 Viet, 
c. 5 ; and 16 & 17 Viet. c. 115. By the Patent Law Amendment Act, 1852, 
s. 42, “ in un^ aetiou for the infringement of lelters-patent, it shall be law- 
ful for the court in which such action is }umdiug, if the Court be then sit- 
ting, or if the Court be not sitting then for a judge of such Court, on tlie, 
u}inlieation of the plaintiff or defendant i*e8pectively, to make such order 
for an injunction, inspection, or account, and to give such direction respect- 
ing .such action, injunction, ins]>ection, and account, and the proceedings 
therein res}ieetively, as to such Court or judge may seem fit.” As to the 
application of this section, see ddi v. Smith, 3 E. & B. 069; IloUand v. 
Fox, 3 E. & B. 977 ; Meadows v. Kirkman, 29 L. J. Ex. 205 ; Patent Type 
Fovndrg Co. v. Llogd, 5 U. A N. 192; L. J. Ex. 207. An injunction 
may also bo applied for under the C. L. P. Act, 1854, s. 79. {Gittins v. 
St/mes, 15 C. B. 362; and see ^'Injunction," ante, p. 341.) See a form of 
order for an account. ( Walton v. Lavaier, 8 C. B. N. S. 162 ; 29 L. J. C. P. 
275.) Tlie i^laintifi* may be entitled to damages without an injunction when 
tl»C}^atent exj)ircs pending litigation ; and if the Court of Chancery ha^yST- 
risdrctioti togmuTHThTh^^ al ITie filing of the bill, and the patent sub- 

sequently cx]»iros, it will grant an inquiry as to damages under 21 & 22 Viet, 
c. 27 (Sir H. Cairns’ Act), Davenport v. Ft/fands, L. R. 1 Eq. 302. As to 
wlien the Court of Chancery will grant an injunction, see Bovill v. Ooodier, 
L. R. 2 Eq. 195 ; 35 L. J. C. 432. As to the measure of damages, see 
Penn v. Jack, L. R. 5 Eq. 81 ; 37 L. J. C. 136. 

(ft) This form is given in the schedule to the C. L. P. Act, 1852, and is 
adapted to letters-patont granted before the passing of the Patent Law 
Amendment Act, 1852, which was passed in the same session as, but sub- 
sequently to, the C. L. P. Act, 1852. The alterations inserted above make 
it applicable to lotters-patent granted under the existing law. 

By 15 & 16 Viet. c. 83, s. 18, “ letters-pateut sealed with the Great Seal of 
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Counts in Actions for Wrongs, 

Kinfjdora], granted to the plaintiff the sole privilege to make, use, ex- 
ercise and vend the said invention within England [or the United 
Kingdom of Great Britain and Ireland, the Channel Islands, and the 
Isle of Man, or as the case may he\ for the term of fourteen years 

from the day of , a.d. , subject to a condition that the 

plaintiff should within six calendar months next after the date of the 
said letters- patent cause to be enrolled [or if the grant teas under 
the Patent JLaw Amendment Act^ 1852, filed] in tlie High Court of 
Chancery an instrument in writing, under Ins hand and seal, par- 
ticularlj^ describing and ascertaining the nature of his said inven- 
tion, and in what manner the same was to be and might be per- 
formed ; and the plaintiff did within the time prescribed fulfil the 
said condition ; and the defendant during the said term did infringe 
the said patent right (a). 

Like counts : Heath v. Z^nwin, 12 C. B. 522 ; 16 Ib. 713 ; Holmes 

London and Sorth-Western Ry, Co.^ 12 C. B. 831 ; JSoeill v. 
Pimm, 11 Ex. 718; Smith v. London and North-Western Ry, Co,, 
2 E, & B. 69. 

A like count, with a prayer for an injunction and an account of pro- 
fits : Hills V. London Gas-liffht Co., 5 H. tfc 312; Walton i\ 
Lavater, 8 C. B. jS". S. 162 ; 29 L. J. C. P. 275. 

Particulars of Preaches (15 4* 16 Viet, c, 83, s, 41) (h). 

In the 

Between A. B., plaintiff*, and R. F,, defendant. 

The following are the particulars of the breaches complained of in 

• 

the United Kingdom shall extend to the whole of the United Kingdom of 
Great Britain and Ireland, the Channel Islands, and tin* Isle of Man, amLiu 

the httvrs-patent so direetj the letters-patent shall be 
made"^ apjjITcuble to Iier Majesty’s colonics and plantations abroad, or such 
of them as may be mentioned in tlu* warrant; and siich loners-patcnt 
shall be valid and effectual a.s to the whole of such Tinted Kingdom and 
the said islands and i^le and the said colonies or plantations, or such of 
them as aforesaid, and shall confer the like powers, riglits and privileges 
as might, in case this Act had m»t been }>assed, lunc beem conferred by 
several letters-patent of the like purport and etfeet }mssed under tlie Great 
Seal of the Unit(‘d Kingdom, under the seal apjiointed to be used instead 
of the Great Seal of Scotland, and under the Great Seal of Ireland i*espcc- 
tivelv.” 

By s. 27, “all letters-patent to be granted under this Act (save only let- 
ters-patent granted after the filing of a complete sp(‘eification) shall require 
the specification to he tiled in tlie Court of Chancery, instead of requiring 
the same to be enrolled, and no enrolment shall l)e requisite.” 

Where a compdete .specification is filed in the first instance, the letters- 
patent, in lieu of a condition for making them void in default of the above 
requirement, arc conditiotied to become void if sucli complete specificatiou 
is not Biifficient fsee 8^9) ; and the deelarution must ho framed accordingly. 

(a) A declaration by a patentee of an exclusive right to “ vend,” charg- 
! ing that the defendant “exposed to sale,” was liehl bad, as not showing 

an infringement. (Minter v. Williams.^ 4 A. & K. 251.) Selling imported 
^ articl(*s made in imitation of the invention is an infringement, although the 
defendant did not know them to be so made. {Walton v. Lavater,H C. B. 
i N. 8. 162 ; 20 L. J. C. P. 276.) 

(b) By the Patent Law Amendment Act, 1852, s. 41, “ in any action for 
the infringement of letters-patent, tlie pluintifl' shall deliver with his decla- 
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this action : that the defendant on and between the day of 

A.D. and the day of , a.d. , at , in the county 

of , used the same process for the manufacture of sulphuric acid 

as is described in the specification of the Ictters-patent granted to 
the plaintiff as in the declaration mentioned [stating thus the breaches 
complained of according to the fcu‘t.'\ 

Dated the day of , . 

To Mr. G. //., defenaant’s . Yours, etc., 

attornc}" or agent. C. 2)., plaintiff’s attorney [or agent]. 

Sec a form of particulars, Talbot v. La Poche, 15_C. B. 310; and 
see Chit. Forms, \0th ed» 840. 


. By the Assignee of a Patent for Infringement (a). 

That G. H. was the first and true inventor of a certain new ma- 
nufacture, that is to say. of [state the riatiire of the inventioiil, and 
thereupon her Majesty Queen Victoria, by letters-patent under the 
Great Seal of [the United Kingctom] granted to the said G. H. and 
his assigns the sole privilege to make, use, exercise and vend the 
said invention within [the United Kingdom of Great Britain and 
Ireland, the Channel Islands, anddhe Isle of Man], for the term of 

fourteen j^ears from lln^ day of , a.d. , subject to a 

condition that the said G. II. should within six calendar months next 
after the date of the said lettcrs-)>atent cause to be enrolled [or hied 
as the case mayj/e} High Court of Chancery, an instrument 

in writing under his hand and seal, particularly describing and as- 
certaining the nature of his said invention, and in what manner the 
same was to be and might be performed ; and the said G. H. did 
within the time prescribed fulfil the said condition ; and afterwards 
the said G. II, by deed granted and assigned to the plaintiff the 
said sole privilege to make, use, exercise and vend the said inven- 
tion as aforesaid for the term aforesaid, together with the said 
letters-patent, and all the liberties and privileges by the said letters- 
patent granted to the said G. H. as aforesaid, and the said assign- 
ment was duly entered in the Ilegister of Proprietors ; and the de- 
fendant afterwards and during the said term did infringe the said 
patent right. 

Lile counts : ChvUcf v. Hoffman, 7 E. & B. 086 ; 26 L. J. Q. B. 
249 ; Schliimbergcr v. Lister, 29 L. J. Q. B. 157. 


wition particulars of the breaches complained of in the said action, and the 
defendant, on pleading thereto shall deliver witli his pleas particulars of 
.any objections on wbieh I)e means to rely at the trial in support of the pleas 
in the said action ; and at the trial of such a(‘tiou no evidence shall be al- 
hwved to bi't given in support of any alleged infringement or of any objection 
impeaching the validity of such letters-patent which shall not be contained 
in the particulars delivered us aforesaid : provided always that the place or 
places at or in which and in what manner the invention is alleged to have 
been used or published prior to the date of the letters-patent shall be stated 
in such particulars.” 

(ff ) By the Patent Law Amendment Act, 1852, s. 35, assignments of let- 
ters-patent, or of any share or interest therein, and licences under letters- 
patent are to be entered in the Register of Proprietors ; and such entry is 
made essential to the title of the assignees and liceneees. {ChoUet v. Iloff- 
man, 7 E. & B. G86 ; 26 L. J. Q. B. 249.) 
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Count hy the as'iicfnee of a patent stating a disclaimer of part : 
Spilshury v. Cloughs 2 Q. B. 4B(). 

Count hy the patentee and the assignee of a moiety^ as joint plain- 
tiffs, for the infringement of a patent : Cornish v. Keene, 3 Bing. 
N . C\ 670. 

Count by the assignee of a separate part of a patent for an in- 
fringement of that part : Duntticliff v. Mallet, 7 C. B. N. S. 209 ; 
29 L. J. 0. P. 70. 

Count by the assignee of the two several moieties of a patent against 
the patentee for an in fnngement by the latter after he had assigned 
all his interest: Walton v. Lavatc'r,SC, B. iV. IS. 1(32 j 2*9 L. 
J. C. P. 275. 


For Infringement of a Patents stating a disclaimer or alteration 

of part {a). 

That the plaintiff was the first and true inventor of so much of a 
certain new manufacture, tliat is to say, of [state the nature of the 
invention^ as was not disclaimed [or altered] by liira as hereinafter 
mentioned, that thoreuj)on her Majesty (Jueen Victoria, by letters- 
patent under the Great Seal of [England], granted the plaintiff 
the sole privilege to make, use, exerci.se and vend the said inven- 
tion within [England] for the term of fourteen years from the 

day of , A.D. , subject to a condition that (he plaintiff should 

within six calendar monllis after the date of (he said letters-patent 
cause to be enrolled [oc filed as the case may be[ in the High Court 
of Chancery an instrument in writing under his hand and seal, par- 
ticularly describing and ascertainifig the nature of his said invention, 
and in what manner the same was to be and might be performed ; 
and the plaintiff did within the time prescribed fulfil (be said con- 
dition ; and afterwards and afierthe passing of an Act of Parliament 
passed in the sixth year of the reign of his late Majesty King 
vViliiam the Fourth, to amend the law touehing letters-patent for 
inventions, [and of the Patent Law Amendment Act, 1S52,J the 
plaintiff, pursuant to the said statute [or statutes], and by and with 
the leave of her Majesty’s Attorney- [or Solicitor-] General first 
duly iiad and obtained for that purpose certified by his fiat and 
signature in that b<*half, entered duly and according to the statute 
[or statutes] in that ca.se made and ]>rovided a disclaimer [or me- 
morandum of alteration]; of pari of the title of the said inventiou 
and of the said specification, stating the reason for such disclaimer, 
and not being such disclaimer [or alteration j (i** extended the 
exclusive right granted by tlie said letters-patent ; and the title of 
the said invention as altered by the said disclaimer [or memorandum 
of alteration] was and is [state the title'], and the said disclaimer [or 

(a) Ah to the diswlaimor and alteration of patent.s and HjH'cifications, see 
the provisions 5 fi Will. IV. e. 8.3, s. 1, and 15 & IfJ Viet. c. 83, s. 39. 
The latter section provides that no action shall be brought upon any letters- 
patent in wliich or on tf»c 8jK‘c*ifieution of which any disclaimer or merno- 
randiun of alteration shall liave been filed in respect of any infringement 
committed prior to the filing of such disclaimer or memorandumofaltera- 
tion, i^lcg sjhe law-officer shall certify in his fiat that any such action may 
be brougKl notwithstanding the entry or filing of such disclaimer or memo- 
randum of alteration. 
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memorandum of alteration] was afterwards duly filed [and enrolled] 
with the said specification to which the same related pursuant to 
the statute [or statutes] in that case made and provided ; yet the 
defendant during the said term, and after the said disclaimer [or 
memorandum of alteration] was so entered and filed [and enrolled] 
as aforesaid, did infringe the said patent-right otherwise than in re- 
lation to the parts of the said invention so disclaimed [or altered] as 
aforesaid. 

Like counts : Stocker v. Warner, 1 C. B. 148 ; Talbot v. La Poche, 
15 C. B. 310; Platt V. Else, 8 Ex. 364; Seed v. Higgins, 8 E. & B. 
755. 

Count for the infringement of a 'patent-right stating two disclaimers : 
Tetley v. Easton, 2 C. B. JN. 8. 706 ; 26 L. J. C. f. 269. 

Count for the infringement of a patent-right renewed under 5^6 
Will. IV. c. after the cTpiraiion of the original term : Eussell 
V. Ledsam, 14 M. & W. 574 

Count for penalties for the unauthorized use of the name ^ a 
patent, under 5 4' 6 Will. IV. c. 87, s. 7 ; Myers v. Baker, 3 H. & 
iS\ 802 ; 28 L. J. Ex. 90. 


Penal Statutes. (See ante, p. 232.) 


Pew*. 


Count for Eisturhing the Plaintiff's Right to a Pew. 

[Venue local.) That the Plaintiff was possessed of and inhabited 
a dwelling-house in the parish of , and b}' reason thereof was en- 

titled to the use for himself and his family inhabiting the said dwell- 
ing-house, of a pew in the ])arish church of aforesaid to attend 

and hear divine service therein, as to the said dwelling-house apper- 
taining ; and the defendant disturbed the ])laintifi*in the enjoyment 
of his said right b}’' wrongfully pulling down and prostrating a part 
of the said pew, and enclosing and separating a part of the said pew 
from the residue thereof [07* b}' entering and causing other persons to 
enter the said pew during divine service] ; whereby the plaintiff was 
hindered ainl prevented from using the said pew for himself and his 
said family in so ample a manner as he might otherwise have done. 

Like counts : Stocks v. Booth, 1 T. R. 428 ; Mainwarntg v. Qfles, 
5 B. Aid. 356 ; Harris v. Hrewe, 2 B. & Ad. 164 ; Adams v. 
Andrews, 15 Q. B. 284 ; and see Parker v. Leach, L. K. 1 P. C. 312 ; 
36 L. J. P. C. 26. 


Police (a). 

(a) By the 10 Gteo. TV. c. ti (relating to the Metropolitan Police), s. 41, 
all actions for anything done in pursuance of that Act shall be laid in tlio 
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Pound. (See ** Diatresut' ante^ pp. 316, 324.) 


Pkison ( a ). 


countv where the fact ^Ya9 committed, and shall be commenced within six 
calendar months ; notice in writiin^ of such action sliull he ^iven one 
calendar month at least before action ; the defendant may plead the general 
issue, and give that Act and the special matter in evidence; no plaintilf 
shall recover if tender of suillcient amends sliall have been made before such 
action brouglit, or if a snnieicnt sum of money sliall have been ]>aid into court ; 
the defendant, if successful, sliall recover full costs as between attorney 
and client, and the plaint iff sliall not have costs against the defendant, 
unless the judge shall certify. 

The Act 2 & 3 Viet. c. 47 (for improving the police of the metropolis), 
is by 8. 79, to be eonstrneil with the above Act. 

By the 2 & 3 ^ ict. c. 71 ^for regulating the police*conrts in tlie metro- 
polis), s. 53, no action shall be brouglit hir anytliing done or oinitu»d to be 
done in pursuance of that A(*t, unless twenty days’ previous notiee (whicli 
must now' be a calendar montii’s notice by the 5 & 6 Vict. e. 97) in writing 
shall be given, nor unless such action ^haH be brought within three 
calendar months next afler the act committed, or in ease there shall he a 
continuation of damage, then within thr»*e calendar months next after 
the doing or committing such damage shall have ceased, or unless sucli ac- 
tion shall belaid and brought in the county of Middlesex ; and the de- 
fendant, if successful, shall liave his costs as between attomev and client. 

By 8. 55 this Act is to he construed with the two former as one Act. 

The 1 & 2 \^ ill. . c. 41 (ivlating to 'ip»‘cia1 constables), s. 19, uses 
precisely tlie same terms ns the lo <leo. IV. e. tl, s. 41, above cited ; and 
the 2 & 3 Vict. c. 93 f relating to county jiolice), by b. 8, ineor|>onite 9 the 
same provisions with reference to constable.** appointed undiT it. 

By the 21 Goo. 11. c. 41, s. 0, it is enacted that no action shall be 
brought against any constable, hcadborongh, t>r other olHeer, or against anv 
person or persons acting by his order and in liis aid, for anything <lone ill 
obedience to any warrant under the hand or seal of any justice of the |>eaee, 
until demand hath been made, in inanm*r tlu*rein inentione<l, of the 
perusal and copy of such warmnt, and the same hath been refused or neg- 
lected for the space of six daw after such fhonand : and in ease after such 
demand and com]diance tln*rewith, an\ such action shall be brouglit without 
making the justice who signt^d or sealc»i tlie said warrant defendant, that on 
producing or proving j^uch warrant at the trial the jury shall give their verdict 
for the defendant, not withstanding any delect of jurisdiction in such justice ; 
and if such action be brought jointly ag.ainst such just i(*e, and also against 
such constable, headborough, or other ollicer or person acting in his, or 
their aid, tlnni on prrajf of such warrant the jury shall find for such con- 
stable, h«*H>l borough^ or other officer, and lor sm’h jierson so acting as afore- 
said, not wit)ij»tandjng ^neh delect of jnrisdiftion as afore.said ; and if the 
verdict shall he given against the jiistme, tin* pinintilf shall recover costs 
against him, to include such costs afe tin* jdaiiitilf is liable to par to the de- 
fendant for whom such verdict shall die found. 

Bee further as to actions against <x>n»tuble», 2 Chit. Pr. 12th ed. 1275. 


(«.) By thc ‘<I>ri,wn Acf. lHn.',.’' 2S A 29 Virt. c. 126, 49. it » enurtcd 

a I any suit or action is proj*fH*uted ngain-t anv pcr«<m for anything 
one m pursuance of that Act, such |M‘r 9 oii may pUml tlic general i«9ut», 
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Public Health {a). 

Forms of rommencement of declarations by and against local hoards 
of health, and the clerks of local hoards of health : see ante, 
p. 31. 


and give that Act and the special matter in evidence, and the defendant, 
if success! id, shall recover double* coats, and the plaintiff shall not have costs 
against the defendant, unless the judge before whom the trial takes place 
certifies his approbation of tlie action, and of the verdict. 

By 8. 50, all actions, suits, and jirosccutions commenced against any 
person for anjtliing done in pursuance of tliat Act, shall be laid and tried 
in the county or place wJiere the act complained of was committed, and 
shall be commenced within six calendar months after the committal thereof. 

(rt) By the Public Health Act, 1848, 11 & 12 A"ict. c. 63, s. 138, it is 
enacted “that the local board of health of any non-corporate district may 
sue and be sued in the name of the clerk for the time being, for or concerning 
any contract, matter, or tiling whatsoever relating to any property, works, or 
things vested or to become vested hi them by reason of the provisions of this 
Act, or relating to any matter or thing whatsoever entered into or done, or in- 
tended to be entered into or done, by them under the provisions of this Act ; 
and in any action of ejectment brought or prosecuted by such local board, it 
sliall be sufficient to lav the demise in the name of the said clerk ; and in 
proceedings by or on the part of such local boanl against any person for steal- 
ing or wilfully injuring or othernise impro})erly dealing with any property, 
works, or tilings belonging to tlicm or undertheir management, it shall be suf- 
ficient to state generally tliat the property or thing in respect of which the 
)>roceeding is instituti'd is the property of the said clerks and all legal pro- 
ceedings by, on the part of, or against such local board under this xA.ct, maybe 
preferred, instituted, and carried on in liis name ; and no proceedings what- 
ever shall abate or be discontinued by thedeath, resignation, or removal of the 
clerk, or by reason of any change or vacancy in such local board by death, re- 
signation, or otherwise ; provided always, that the clerk in whose name any 
suWi action or suit, complaint, information, or proceeding may be brought, 
])referred, instituted, or defended as aforesaid, shall be fully reimbursed out 
of the general district rates to be levied under this Act all such costs, 
charges, damages, and expenses us lie shall, or may be, or become liable to 
pay, sn.stain, or be put unto by reason of liis name being so used.” 

By s. 139, no writ or process shall be sued out against or served upon 
any superintending inspector, or any ofiiccr or person acting in liis aid 
or under tlie direction of the general board of health, nor against the 
local board of health or any member thereof, or the officer of health, 
clerk, surveyor, inspector of nuisances, or other officer or person whomso- 
ever acting under the direclion of the said local board, for anything done 
or intendcMl to be done under the provisions of this Act, until the expira- 
tion of one month next after notice in writing shall have been delivered in 
tlie form and manner therein jirovided; and every sueli action shall be brought 
or commenced v\ it liin six nioiit lis next after the accrual of the cause of a<.4ion, 
and not afterwards, and shall be laitl and tried in the county or place where 
the cause of action occurred, and not elsewhere; and the defendant shall be at 
liberty to iilead the general issue, and give this Act and all special matter in 
evidence tnereinidcr ; and any person to Avhom any such notice of action 
is given as aforesaid, may tender amends to the plaintifl*, his attorney, or 
agent, at any time within one mouth after service of such notice, and in case 
tlie same be not accepted, may plead such tender in bar, and (by leave of the 
court) witli the general issue or other plea or pleas ; and the defendant, if 
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Railway. See “ 
“ jFencesf 


Carriers^'* anie^ p. 277 ; “ Company ante, p. 28D ; 
ante, p. 32^ ; ** Negligence,** ante, p. 3(58. 


Rectob. See “ DilapiJafions** ante, p. 314'. 


Replevin ( a ). 


Count in Replevin. 

( Venue local.) Commence with the ordinary form, ante, p. 1 ; or if 
the action has been removed hy certiorari, commence with the form, 
ante, p. 33.) That the defendant, in a certain dwelling-house called 
, took the goods of the plaintiff*, that is to say, household furni- 


successful, shall be entitled to full costs of suit, and in case amends hare 
not been tendered as aforesaid, or in case the n!u<5nd3 tendered be insidlicient, 
the defendant may, by leave of the Court, at any tiim^ before trial, i>ny into 
Court, under plea, such sum of money as he may think proper, and (by the 
like leave) may plead the general issue or other plea or pleas. 

By the Local Government Act, 1858, 21 A 22 Viet. c. 08, s. 4, tliat Act is 
to be construed together with, and to be deenied to form j»art of, the Public 
Health Act, 1848, and therefore incorporates the provisions above cited. 

(a) i?ep/e?.'in.] — The action of replevin, it is said, lies wherever goods have 
been unlawfully taken out of the po8ses.^ion of the owner, ((’om. Dig. PI. 3, 
K. 1 ; Galloway v. Bird, 4 Bing. 2311; Mellor v. Leather, 1 E. k B. 613; 
George v. Chambers, 11 M. k W. 143; Allen v. Sharp, 2 Ex. 352 ; Gay 
V. Mathews, 4 B. k S. 425 ; 32 L. J. M. 58 ) But it is not usual to have 
recourse to this remedy, except in case.s of goods unlawfully distrained ; and 
it has been question<*d whether it was ever applit’uhle in any other case. 
{Mennie v B/ake, 6 E, k B. 842 ; 25 L. J. Q. B. 333.) 

Replevin consists in t))c rc-dclivcry of the goods taken to tlie owuier. This 
was formerly made by the shcritf, who took the goods from the di.struinor, 
and re-delivered tlieni to tiie owner npon the extention of a rc)>levin bond 
by the owner and tw’o surctie*^, conditioned to prosrente hih suit with effect 
and without delay against the di.-t minor, and to rctijrn the goods if a return 
should be awarded. Stat. Marlbridgc, 52 Hen, HI. e. 21 ; Slat. Westm, 2nd 
13 Edw. I, c, 2 ; 11 Oeo. H. c. 13, s. 23. By the Act 

amend the Acts relating to tl»e county courts), s». 63-66, tlie powers and 
responsibilities of the alieriff with respect to rejilevin bonds and replevins 
were taken away ; and the same or similar ]»ower8 were transferred to the 
registrar of tlie couifty court, who now grants replevin upon security being 
given for prosecuting the suit, under ss. 64, 65, and 66 of the above Act. 
(See ante, p. 235 ) 

Formerly the action of replevin could not be commenced in the superior 
courts. It wjis coiiim<*nced in the old county court, from which it might 
be removed by either party into a superior court. Upon the establishment 
of the new county courts, by the statute 3 & 10 Vi(4. c. 35, s. 113, all 
actions of replevin in cases of di.slrcss for rent in arrear and damage feasant 
were transferred to those courts, subject to a power of removing the action 
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ture ; [and in a certain close called took other goods of the 

plaintiff, that is to say, horses, carriages, and ploughs], and unjustly 
detained the same against sureties and pledges until, etc., whereby 
the plainiid* has sustained damage. 


Revebsion. 


General Form of Count for an Injury to the Plaintiff" s Reversion 

in Landy etc, (a). 

(Venue local.) That certain land \_or a dwelling-house] was in the 
possession of G. H. as tenant thereof to the plaintifl’, the reversion 


into the superior courts. But now, by the above statute, 19 & 20 Viet. c. 108, 
8s. 65, 66, an action of replevin may be commenced in any superior court, 
or in the county court at the option of the plaintiff, upon liis giving the se- 
curity requiretl by the Act. Ami by s. 67 the action may be removed into 
any sujicrior court by writ of certiorari upon application by the defendant 
to the Court or a judge for such writ, and upon his giving the security re- 
quired by that section. By s. 70 the security required to be given for the 
above purposes is to be in the form of a bond, with sureties to tiie other 
party in tlie action or proceeding. (See “ Replevin Bonds f ante, p. 235.; If 
the defendant does not remove the action by certiomri into the superior 
court, the County Court has full jurisdiction, though title come in question, 
notwithstanding 9 & 10 Viet. c. 95, s. 58. (Fordham x. Akers^ 4 B. & S. 
578; 33 L. J. q. B. 67.) 

By tin' C. L. B. Act, I860, s. 22, the provisions of the above Act, 19 & 20 
Viet. c. 108, which relate to replevin sliall be deemed and taken to ap^dy to 
all cases of rej)levi.i in like manner as to the replevin of goods distrained for 
rent or damage feasant. 

In tlu* declaration in this action tlie place where the goods were taken, 
and also the goods taken, must he described with suflieient particularity to 
inform the defendant. (1 Wins. Sauml. 347 (1) ; Bank's v. Anqelly 7 A. & 
K. 855.) Tlie place .slionld be dt‘scribed by name or abuttals as in tres- 
pass, pasty p. llj), and the goods slioultl be tleseribed as in trover. (2 Wms. 
Sauml. 74 (1), 74 5; ante, p. 293.) Causes of action in ivplevin cannot 
be joined in the same suit with any other. (C. L. P. Act, 1852, s. 41.) 

(«) An action lies f>r an injury done to the reversionary riglit of tlie 
plaintiff in land, etc. Tlie declaration must either state something wdiich is 
necessarily an injury to the reversion, as the cutting down timber trees or 
the like , or, if it state something which may or may not be an injury to 
the reversion, it must go on to aver that the rever.»ionary interest of the 
plaintiff is thereby injured. Where that which is stated cannot bo injurious 
to the reversion, the ullegntion that the revei'sion is thereby injured will not 
help the phiintitf ; where it must be an injury to the reversion, that con- 
cluding allegation i.s uimeeessarv. (Per VVilles, J., Metropolitan Ass. x. Fetchy 
5 C. B. S. 504, 513 ; Jackson x. Fesked, 1 M. & S. 234; Kidgill v. 
MooVy 9 C. B. 36 1.) Tlie nllegatioii may be supported by proof of any 
act injurious to tlie land of a i>crinanent cliaraeter, although the damage 
might be remedied before tlie reversion came into possession ; thus, opening 
a new door in a house (Young x. Spencei\ 10 B. & C. 145), obstructing a 
right of way (Kidgill v. MooVy 9 C. B. 364 ; JBell v. Midland Rg, Co. 10 
C. B. N. S. 287), obstructing ancient liglits {Jessei' x. Oiffordy 4 Burr. 2141 ; 
Metropolitan Ass. v. Felchy 5 C. B. N. S. 504 ; 27 L. J . C. P. 330), build- 
ing a roof with eaves wliioh discharge the rain-water on the land (Tfucker 

B 3 
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thereof then belonging to the plaintiff ; and the defendant injured 
the plaintiff’s said reversion in the said land \or dwelling house] hj 
"Wrongfully cutting down divers trees growing on the said land [or 
wrongfully pulling down the walls of the said dwelling-house stating 
the acts conijflained according to the facQ, 


A Jil'C count hg a trustee where the premises were let hg a cestui 
que trust : Yallance v. Salvage, 7 Bing. 595 ; hg a mortgagee against 
a mortgagor in possession : Uitchman v. If alton, i M. & W. 409. 


Yor an Injurg to the JReversitiu hg removing jFi.i'fures («). 

(71’nue local.) That a dwelling-house, with certain fixtures an- 
nexed and bt*longing thereto, uas in the possession of G. H. as 
tenant thereof to the plaintiff, the reversion thereof then belonging 
to the plaintiff ; and the defendant injured the plaintiff’s said rever- 
sion in the said dwelling-liou'je and fixtures by wrongfully nulling 
down and removing from the said dwelling-house divers of the said 
fixtures, and damaging the walls of the said dwelling-house, and 
converting to his own use and wrongfully depriving the plaintiff of 
the said fixtures so removed as aforesaid. 


For an injury to the reversion hg ohstrueting lights: j^Ietropolitan 
Association v. Fetch, 5 0. B. N. S. 50 1 ; 27 ll. J. C. P. 1^30 ; hg 

V. Newman, 11 A. & E. tO) may be injurious to the reversion, and will war- 
rant the jury in so finding. 

The action will not lie for an act which is necessarily of a tein]>orary 
character, as for a nuisance of mere noi-e. altliough less rent impair! by the 
tenant hi conseqnenee of the noi'-e {Mow ford t. Oxford n\ d* JY. lig. Co.^ 
1 H. A y. 3f) ; 25 h. J. Ex. 2<>r>) ; or for a nnisanee of smoke \Stnipson v. 
Savage, 1 C. B. N. S. .317 ; 2fi E, J. (\ P. 5U). 'J'he action w ill not lie fur 
an act which is not in fact injuriou.s to tlie nwersion, merely in respect of 
its being done witli the intent to e.*«t.‘ihlish an eu*:enu‘nl in and upon the 
laud by prescrijition, the exerci.se of a riglU of way {Baxter v. Tagfor, 4 
B. & Ad. 72; but see TJohsony. Btavkoiore, 9 B. 991, and 

Tucker v. Newman, 11 A. & E. ; such act would not he evidence 
against the reversioner wliere the right is claimed by ^ca^on of forty yeara* 
user under the Prescription A< t, 2 A 3 Will. IV. e. 71, which by s. 8 re- 
serves to tl»e reversioner tlircc years for re-»i*'ting an\ such claim after his 
e.state has come into po'^sessinn. although the full period of prescription has 
previously (‘lapsed. (See Bright v. JYalker, 1 C. M. A K. 220; Falk v. 
Skinner, 18 Q. B, 568.) 

The action by th«’ n-versioin'r is indcjiendent of the remedy whicdi the 
tenant may have for the same act In respect of tin* damage to In'* possession ; 
and the reversioner abo may bring rep(*ated actions fora continuing injury. 
{BaftishiU v. Reed, 18 C. B*. 696; 25 L. J, C. P. 290; Shad well v. Jlutck^ 
inson, 2 B. A Ad, 97 ) Damages for an antieipatt^d continuance of the 
nuisance cannot be recovered ; but if the defendant persists in continuing 
the nuisance after a verdict against him for nominal damages, the jury in a 
aeoond action may give vindictive damages to compel him to abate the nui- 
Banco, (75.) The reversioner might claim an injunction. 

{a) If the fixtures arc not the property of the reversioner, the action will 
still lie for the damage done in removing them. (Hare v. Horton, 5 B. A 
Ad. 715.) 
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ohstructing a right of way : Kidgill v. Moor, 9 C. B. 364 ; hy cutting 
down trees : Cotterill v. Hohhy, 4 B. & C. 465. 

For digging holes and spoiling the surface of the land, under an 
alleged riqht of working stone quarries : Itoqers T. Tavlor, 1 H. & 
N. 706 ; 26 L. J. Ex. 203. 

By a reversioner against his own tenant for opening a new door in 
the house: Young v. Spencer, 10 B. & C. 145. 

By a rnwrsioner against the occupier of the adjoining land for 
huilding a house with eaves which discharged rain-water on the 
land of the 2 >l aintiff : Tucker v. Newman, li A. & E. 40. 

By a reversioner for pulling down the eaves of a house and so pre- 
venting the rain-water from drop 2 )ing on the adjoining premises as it 
of right ought to have done: Bathishill v. Reed, 18 C. B. 696; 25 
L. J. C. P. 290. 

By a reversioner for an injury to the right to divert a stream for 
the purposes of irrigation hy removing a dam placed to divert it : 
Grecnslade v. Halliday, 6 379. 


For other counts hy reversioners: see Lights,'* ante, p. 347; 
“ Support," post, p. 407 ; “ Waste," post, p. 422 ; “ Watercourses," 
post, p. 424. 


For an Injury to a Reve^'sionary Property in Goods (rt). 

That the ])laintiir was the owner of certain goods, that is to say, 
household furniture, let to hire for a certain time to G, II., who had 
the possession thereof under such letting to hire, the reversionary 
property qnd interest in the said goods then belonging to the ]dain- 
tiff; and the defendant injured the plaintiff’s said reversionary 
property and interot in the said goods by wrongfully damaging 
and breaking the said goods, and converting the same to his own 
use. 

Like counts : Tancred v. All good, 4 H. A N. 438 ; 2S L. J. Ex. 
362 ; lancashire W<tggon Co. v. Fiizhugh. 6 H. Si K. 502 ; 30 L. J. 
Ex. 231 ; Mears v. London and South-Western By. Co., 11 C. B. 
K. S. 850; 31 L. J. C. P. 220. 


(a) The owner of a future or rtnt'rsionarv interest in goods cannot, in f 
general, sue as for a conversion of them, or for trespass to them, but must ' 
sue s]H,‘eially, on the ease, in re.speet of the injury to his reversioiTaryTn- 
fert'st. “ t^>ee “ Conversion,’’ ante, p. 291, and “ Trespass,” post, p. 414.) 
Actutd danmge to tlie rever.sionary interest of the ]>laintilf must be alleged \ 
and proved in order to supj)ort the action. {Tancred x. AUgood,4i H.&N. * 
43S ; 28 L. J. Ex. 362 ; Lancashire Waggon Co. v. Fiizhugh, 6 H. &N. 502; 

30 L. J. Kx. 231 ; Mears v. Liotdon and tSouth-Westeryi Ry. Co., 11 C. B. 

K. S. 850 ; 31 L, J. C. P. 220.) A more sale of tlie goods, not in market I 

overt, find without a delivery of them to the purchaser and user of them 1 
by him, is not an ininry to the reversimiarv property in the goods. {Ih.) ^ 

The mortgagee of goo(t8 >>here the mortgage conveys the absolute pro- 
perty, is not liable to an action by an a.ssignee of the inoi'tgagor for dealing ^ 
improperly with tlu* goods, as for selling them without taking reasonable 
cttrt> to obtain the best price. {Manghan x. Shat'jw, 17 0. B. N. S. 443 ; 34 ( 

L. J. C. P. 19 ; see Rogers x. Mutton, 7 il. & N. 733 ; 31 L. J. Ex. 276.) 
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Seduction. See “ Master and Servant f ante^ p. 359. 


Sheriff (a). 


Count against a Sheriff for not levying under a Writ ofFi. Fa. 
That the plaintiff, on the day of , a.d. , in the Court 

(a) Actions for default of duty in tlie otfn'e of sheriff must be brought 
against the high-sheriff, though tlie default is oecasioned by the under- 
sheriff or bailiff. {Cameron v. Megnoidfi^ Cowp. 4C)3.) 

The sheriff is liable for every irregularit y or default eonimitted under colour 
of process {Otxgorg v. Cotferelt, 5 K. & B. 571 ; 25 L. J. Q. B. 33), whctlicr 
by his bailiffs or their agents {Ib.) ; as for arresting tlie debtor under 
a writ of Ji. fa. {Smart y. Hutton, 8 A. & E. 5t>8 n ; and see liaphael v. 
Goodman, 8 A. & E. 5G5) ; but not for what is done irrespecti\ely of the 
process, unle.s» it is subse(juently adopted by the sheriff {C^nderhUl v. Wil- 
S071, 6 Bing. 6i>7 ; Cromder v. Long, 8 B. & (.'. 51)8) ; nor for wliat is done 
after the bailitFs authority is terininateil by a super.sedens [Broirn v. Cophy, 
7 M. & Gr. 558) ; nor is he liable at the .suit of th<‘ ext*eution creditor for 
what is done hv the bailiff witli the execution (Tcditor’s aiitlioritv {Crotrder 
V. Long, 8 B. & C. 5ys» ; nor for wliat is done by a bailiff specially a]>point<*d 
by the execution creditor {Aldersun v. JJarenporf, 13 M. A \V. 42 ; Ford 
V. Leehe, 6 A. & E. ()9‘J) ; nor is he liable at the suit of the cxeeidion 
debtor for wliat is done with the eonsont and authority of the latter. (8ea 
Wright v. Child, L. H. 1 Ex. 358; 35 L. J. Ex. 209.) 

Actions against the sheriff for breach of duty can in general only he main- 
tained in resjioct of actual damage, as an actual diday of the iilaiutitf’s suit. 
'{Wylie V. fiirch, 4 Q. B, oGG, 577 ; Wiltianis v, Mostgn, I, M. A \V. 145 ; 
Fandell v. Whidile, 10 A. A K. 710; aiul hce SAG Nhel. e. OS, s. 31 ; and 
as to the measure of liamages, .see Moore v. Moore, 25 Ih'uv. H ; 27 L. J. C. 
385 ; Hobson y. Thelluson, L. It. 2 B. GJ2 ; 3t) L. J. Q. B. 3U2.) 

An exception occurs in actions for an c.scupe on final proces.s, or for de- 
fault in arrc.sting on final [iroccss, in whicli action.s ilic plaintiff is entitled 
to nominal damages, altliough no actual damage lie pnoctl. (.See the eases, 
post, p. 401 n. (a).) 

An action wfU not lie against the sheriff for arrc.sting a pt‘i>on privileged 
from arrest by reason <jf )iis attending a court of ju>tiee or other similar 
ground. {Maynag v. Bert, 5 Q B. 381 ; ami see Wa/son v. Carroll, 4 
M. A W. 5li2 ; Phillips V. Saylor, 3 ll. A X. 14 ; 4 lb. 5G5 ; 27 L. J. 
Ex. 222; 28 lb. 225 ; and “ Ma(iriou.s Pro.seddion," ante, p, 350.) 

When the sheriff had juri.sdietiou to grant replmins, lie wa.s liable to an 
action for refusing to grant re]>ievin of goods at the suit of (he jierson 
whose goods were taken. [Sabourin v. Marshall, 3 B. A Ad. 440.) He was 
also liable to an action at the suit of the person who iiad takm the gooils 
for granting replevin without taking a replevin bond {R. v. Lends, 2 T. K. 
G17) ; and for taking a replevin f)ond with insuflieient .sureti'*.'^. {Tesseyman 
V. Gildart, 1 B. A P. X. R. 202.) But by the Act 10 A 20 V4et. e. li)8 (to 
amend the Acts relating to the County Courts), ss. G3, Gl, the powers and 
responsibilities of the sheriff with rcspt*ct to replevin bonds and replevins 
are taken away, an(k tlie registrar of the County Court is crnjiow'ered, ac- 
cording to the Act, to ajiprove of replevin bonds and to grant replevins. 
(See Replevin Bonds f ante, p. 235 ; “ Replevin f ante, p. 302.) The high 
bailiff of a County Court incurs a liability similar to tliat wliicli the sheriff 
was subject to before. (Burton v. Le Gros^ 3f> L. J. Q. B, 01.) 
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of at Westminster, by the judgment of the said Court recovered 

against G, H, £ ; and thereupon the plaintiff, on the day 

of , A.D. , sued out of the said court a writ of fieri facias 

upon the said judgment directed to the sheriff of , whereby 

her Majesty the Queen commanded the said sheriff that [he should 
omit not by reason of any liberty of his said county, but that he 
should enter the same, and] of the goods and chattels of the said 

G. H. in his bailiwick, he should cause to be made £ , which 

the plaintiff lately in the said Court of recovered against the 

said 6r. H., whereof the said G. H. was convicted, together with 
interest upon the said sum at the rate of £4 per centum per annum 

from the day of , a.d. , on which day the judgment 

aforesaid was entered up, and that he should have that money with 
such interest as aforesaid before her said Majesty \or her justices 
or her barons of the Exchequer] at Westminster immediate! v after 
the execution thereof to be rendered to the plaintiff, and that he 
should do all such things as by the statute passed in the second 
year of her said Majesty’s reign he w'as authorized and required 
to do in that behalf, and in what manner he should have executed 
the said writ he should make appear to her said Majesty [or her 
said justices, or her said barons of the Exchequer] at Westminster 
immediate!}' after the execution thereof, and that he should have 
there then the said writ ; and the said w rit was duly indorsed 

w'ith a direction to the said sheriff to levy £ and interest 

thereon at £1 per cent, fnnn the day of , a.d. , be- 

sides sheriff’.s poundage, ollicers’ fees, and other expenses of the 
execution; and the plaintiff caused the said writ so indorsed to be 
delivered to the defendant, as and being the sheriff of afore- 

said, to be executed ; and at the time of the delivery of the said 
w’rit as aforesaid and afterward.s during a reasonable time in that 
behalf, goods and chattels of the said G. IT. were within the said 
bailiwick of the defendant, and the defendant then had notice 
thereof, and could and ought to have levied thereout the money and 
interest soindor.scd on the said writ ; yet the defendant, being such 
sheriff as aforesaid, did not nor w’ould levy the said money and in- 
terest, and made default in the execution of the said writ ; whereby 
4he plaintiff was delaved in recovering the said money and interest, 
and is likely to lose the same. 

Like Counts : Lewis v. AlvtwJc, 3 ^f. Si W. 18S ; Hobson v. The!- 


luson, h. }l. 2 13. 042 ; 30 L. J. Q. B. 3<)2. 

A tike count stotine/ the suhsecfuenf hankruptcf^ of the e.vrcution 
debtor, whereby the plaint ff to.st the benefit of the e.vciution : Pike 
V. Stephens, 12 (J. B. 405. [ 117/ ere the writ itself is an act ofbank- 
ruptcy, under 2t ct 25 Viet, c. 134, s. 73. the plaintiff' would not he 
entitled to any damaaes : Hobson v. Theltuson, supra. ^ 

A like ('ount where there were other writs previous to the plain~ 
liff*^ • Cocker v. Husprovc, 9 (J. B. 223. 


Count against a Sheriff for a False Return of Hul Bona to a 

Writ of Fi. Fit. after Levging, 

That the ])laintiff, on the day of , a.d. , in the Court 

of at Westminster, by the judgment of the said court recovered 

against G, H. £ ; and thereupon the plaintiff, on the day 

sued out of the said court a writ of fieri facias 
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upon the said judgment directed to the Bheriff* of , wlierehy her 

Majesty the Queen commanded tlie said sheriff that [here set out the 
writ as in the prece(ti7ig form] ; and the said writ was duly indorsed 
[here set out the indorsement as in the f receding form] ; and the 
plaintiff caused the said writ so indorsed to be delivered to the de- 
fendant, as and being the sheriff of aforesaid, to be executed ; 

and the defendant, as and being such sheriff as aforesaid, by virtue 
of the said writ duly levied of the goods and chattels of the said 
G, H. in liis bailiwick the money and interest so indorsed on the 
said writ; yet the defendant had not the said money and interest so 
levied as aforesaid before [the Queen herself, or the said justices, 
or the said barons, as the case mag he], according to the exigency of 
the said writ, nor has the defendant paid the said money and interest 
to the plaintiff ; and the defendant, as and being such sheriff as 
aforesaid, falsely returned to the said Court upon the said writ that 
the said G. 11. had not any goods or chattels in the defendant’s 
bailiwick whereof he could cause to be made the money and interest 
so indorsed on the said writ as aforesaid, or any part tliereof ; 
whereby the plaintiff is deiirived of the means of obtaining the 
said monej’ and interest, ana the same are still unpaid. 

Like counts: Sfuhhs v. Lainson, 1 M.tk W. 72S ; Dreu'c v. Lain- 
son, 11 A. A K. 52'.); Wright v. Lainson^ 2 A W. 73J) ; Heenan 
V. Evans, 3 M, G. 33S ; Botfomleg v. Hvgwardy 7 H. A N. 502 ; 
31 L. J. Ex. 500, 


Count against a sherijf for terging onig a part of the debt after 
seizing goods suffieieni to Jevg the lehoh y and for (( falsr return of 
the amount <f the h vg : Slade v. Ilaiett g^ 13 . A AV. 757. 

Count for not setting, and for a Jatse return atteging that the 
sherijf had seized the goods, and that iheg remoiued in his hands 
for leant of hngers: Pitcher v. King, 5 (^. B. 75S ; ptare v. Ames, 
6 M. & AV. 747 ; W ///e v, Birch, 4 Q. B. 500 ; Levy v. Hate, 29 L. 
J.C. P.127. 


For a fatse return that rent teas dne to the fandford of the pre- 
mises where no4)ds were seized, and that the en'icntion creditor had^ 


notice thereof, hut had not paid it: Cocker v. Musgrovc, 9 Q. B. 

223. 


Count against a sherijf for negtfding to sett goods seized within a 
reosonahte time after a writ (f renditioni cwponas : Jacobs v. Hum- 
ph reg, 2 C. & AI. 413. 

For neglecting to sett the grtods seized unfit the Judgment debtor 
became bankrnjj (under the former bankrupt taw): At reton v. 
Davis, 9 Bing. 7iA; Gore v. fjogd, 12 AI. A AV. 403. 

Count bg the judgment debtor agamst the sherijf J or a toss occa- 
sioned by the iiegligcnt sale of the plaintijj" s goods taken under a fi, 
fa. : Phillips v. Bacon, 9 East, 298. 

A likr nmnt tty the assiffnres in bankrupteg of the judgment 
creditor : Wright y. Child, L. H. 1 Ex. 358; 35 L. J. Ex. 209. 


Count t>g the judgment debtor against the sherijf for seizing and 
setting more goods than were necessarg to satisfg the irrit, and for 
setting them for fvss than thf y ought to have been sold for : Gawler 
V. Chaplin, 2 Ex. 503. 
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Count against the sheriff for delay in exeouting a writ of possession 
in ejectment: Mason v. Paynter^ 1 Q. B. 974. 

Count hy the judgment debtor against the sheriff for a trespass hy 
remaining in a leasehold house an unreasonable time after execution 
and sale under the writ .* Playfair v. Musgrove, 14 M. & W. 239. 


Against the Sheriff for not arresting on Mesne Process (a). 

That G. H. was indebted to the plaintiff in a sura exceeding £20, 

and the plaintiff brought an action against him in the Court of 

at Westminster for the recovery of the said debt; and thereupon 
the plaintiff, according to the statute in such case made and pro- 
vided, and all things necessary in that behalf having happened and 
been done, procured from a judge of one of the superior courts at 
Westminster a special order of the said judge in the said action di- 
recting the said G. H. to be held to bail for £ ; and in pursuance 

of the said order tlie plaintiff sued out of the said Court of in the 

said action a writ of capias directed to the sheriff of , whereby 

her majesty the Queen commanded the said sheriff that he should 
[omit not by reason of any liberty in his baliwick, but that be should 
enter the same and] take the said G. 11. if he should be found in the 
said bailiwick, and him safcl}^ keep until he should have given to the 
said sheriff bail, or should have made deposit with the said sheriff'ac- 
cording to law in the said action at the suit of the plaintiff, or until he 
should by other lawful means be discharged from the custody of the 
said sheriff, and that on execution of the said writ the said sheriff 
siiould deliver a copy thereof to the said G. H.. and that immediately 
after the execution thereof the said sheriff sliouhi return the said 
writ to her Majesty’s said Court of Queen’s Bench [or Common 
Pleas, or Exchetpier of Pleas], together with the manner in which 
he should have executed tlie same and the day of the executinn 
thereof, or if tlie same should remain unexecuted, then that he 
should 80 return the same at tin* expiration of one calendar month 
from the dale thereof, or sooner, if lie sliould be thereto required by 
order of the said ('ourt or.b}' any judge tliereof ; and the said writ 

was duly indorsed for bail for i' ; and the })hiintiff caused the 

said urit so indorsed to be ilelivered to the defendant as and being 

the sheriil’of aforesaid, to be executed ; and at the time of the 

delivery of the said writ as aforesaid, and afterwards during a rea- 
sonable time in that behalf, the said G. H. was within the said 
bailiwick of the dcfeiulant. and the defendant then had notice thereof, 
and could and ought to have taken the said G. IL by virtue of the 
said writ ; yet the defendant, being such sheriff as aforesaid, did not 
nor would take the said G. 11., and made default in the execution of 
the said writ ; and the said G. H. did not cause special bail to be 
put in for him in the said action according to the exigency of the 
said writ ; wbereb}’ the plaintiff nas and is delayed in the recovery 
of bis said debt and the costs of bringing tlie said action, and is 
likely to lose the same. 

Like counts : IVilliams v. Griffith, 3 Ex. 58 t ; Pandell v. Wlicble, 
10 A. & E. 719 ; Brown v. Jarris, I INI. A W. 704. 

(a) This action cannot be nmintained without stating and proving actual 
damage consequent upon the negUgenee of the sheriff. {Brown v. Jarvis, 1 
M. & W, 704 j Randell v, Whehle, 10 A. &; E. 719 ; and see ante, p. 396 {a)) 
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Against the Sheriff for not An*csting on Final Process (a). 

That the plaintiff, on the day of , a.d. , in the Court 

of at Westminster, by the jndj?ment of the said Court recovered 

against 6r. P. £ ; and thereupon the plaintiff, on the day 

of , A.D. , sued out of the said Court a writ of capias ad 

satisfacictidum upon the said judgment directed to the sheriff of 
— ' , whereby her Majesty the Queen commanded the said sheriff 

that he should [omit not by reason of any liberty in his said county, 
but that he should enter the same and] takethe said 6r. //. if he should 
be found in the bailiwick of the said sheriff, and him safely keep so 
that the said sheriff should have his body before her said Majesty [or 
her justices, or her barons of the Exchequer] at Westminster im- 
mediately after the execution thereof, to satisfy the plaintiff the 

said £ , which the plaintiff lately in the said Court recovered 

against the said G. i/., whereof the said Q. II. was convicted, to- 
gether with interest upon the .‘jaid sum at the rate of £4 per centum 

per annum from the day of , a.d. , o?i which day the 

judgment aforesaid was entered un, and that the said sheriff should 
have there then the said writ; and the said writ was duly indorsed 

with a direction to the said sheriff to levy £ and interest thereon, 

at £4 per cent, from the da}' of , a.d. , besides sheriff’s 

poundage, officers’ fees, and other expenses of the said execution ; 
and the plaintiff caused the said writ so imlorsed to he delivered to 
the defendant, as and being the sheriff of aforesaid, to be exe- 

cuted ; and at the time of the delivery of the said writ as aforesaid, 
and afterwards during a reasonable time in that behalf, the said G, 
J/". was within the said bailiwick of the defendant, and the defendant 
then had notice of, and could and ought to have taken the said 
G. H. by virtue of the said writ ; yet the defendant, being such 
sheriff as aforesaid, did not nor would take the said G. 7/., and made 
default in the execution of the said writ ; whereby the ])laintifl* was 
and is delayed in the recovery of the money and interest so indorsed 
on the said writ as aforesaid, which are still unjiaid, and the plaintiff 
is likely to lose the same. 

Like ronnfs : Clifton v. Hooper^ 0 Q. 13. IdS ; llmper V. Lane.^ 
6 H. L. C. 443 ; 27 L. J. Q. 13. 75. 


For an Escape on Mesne Process (b). 

That G. H. was indebted to the plaintiff in a sum exceeding £20, 

and the plaintiff brought an action against him in the Court of 

at Westminster for tlie recovery of the said debt ; and thereu])on 
the ])laintiff, according to the statute in such ea.se made and ]>ro- 
vided, and all things ne(*es.sary in that behalf having hajipeiied and 
been done, procured from a judge f>f one of tin* siqiorior courts of 
law' at Westminster a special order of tiie said judge in the said ac- 

ia) Thf ]»laintiff i.** entitled to recover n_pnunal da mages in this ac- 
tion, although no actual loss or daiimgc can be proved. C^ee the cases 
refe rred iopost, p. 401 n. (e?).) 

{h) An action agahist the sheriff for an escape on ^jcsne ]iroce8 s can be 
maintained only in rcspe(4 of the actual danu^e 8u!itaine(l"*ttu*reby, os 
where the plaintiff has been delayed of^f ej udunffTn bis suit by thecscfqie. 
{Planck V. Andernon, 5 T. R. 37 ; Williams v. Mosign., 4 M. Sc W. 1^15.) 
And such damage must he stated in the declaration. (See llandell v. Wheble, 
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tion directing]; the said G. II. to be held to bail for £ ; and in 

pursuance of the said order the plairitiffsuedoutof the said Court of 

— in the said action a writ of capias directed to the sheriff of , 

whereby her Majesty the Queen commanded the said sheriff that 
\_here set out the writ as in the form ante, p. 4i(X)] ; and the said writ 

was duljr indorsed for bail for £ ; and the plaintiff caused the 

said writ so indorsed to be delivered to the defendant, as and being 

the sheriff of aforesaid, to be executed ; and the defendant, as 

and being such sheriff as aforesaid, bv virtue of the said writ took 
the said G. H. and had and detained nim in the custody of the de- 
fendant, at the suit of the plaintiff in the said action; yet the de- 
fendant, without the consent and against the will of the plaintiff, and 
without any legal cause or authority, voluntarily suffered the said 
G. H. to escape out of the said custody of the defendant, and the 
said G. II. did so escape ; and the said G. II. did not cause special 
bail to be put in Tor him in the said action according to the exigency 
of the said writ ; and by reason of the premises the plaintiff was 
and is delayed in the recovery of his said debt and the costs of bringing 
the said action, and is likely to lose the same. 

Like counts: Rogers v. Jonesy 7 B. & C. 86 ; Contanf v. Chap- 
many 2 Q. B. 771. 


Again.st the Sheriff for an Escape on Final Process (a). 

That the plaintiff, on the day of , a.d. , in the Court 

10 A. & K. 719.) As to the amount and measure of damages, see Moore 
T. Moorcy in re 3Iozteg, 25 Bear. 8 ; 27 L. J. C. 385. In this action the 
declaration must allege the pendenev of a suit at the time of the making 
of the judge's order to hold to bail. ( IViltiams v. Griff 3 Ex. 581 ; Barnes 
v. KeanCy 15 tj. B. 75.) The defendant is entitled to a particular of the 
eseajje sued for. {Jjavis v. Chapman^ 1 N. A P. 699 ; Webster Jones y 7 
D. & R. 771.) 

(rt) By the 5 fi Viet. c. 08, s. 31, it is enacted that “ if any debtor in 
execution shall esc!ij)e <)ut of cu.stodv, the shcrilf, bailin’, or oilier person 
having the custody of such tlebtor, shall be liable only to an action u]>oi]^the 
tor damages sustained by the j>ei*son or persons at whose suit siicli 
debtor was taken or imprisoned, and shall not be liable to any achon of 
debt in eon.sequence of such escape.'’ Belure ihis'stat ute ^ action oTHeBr 
lay a gain. st the shoritf for an escape on final ])roces8, to recover the sum for 
wliich the ])risoner was arrested. (See Jones v. PojfCy 1 Wins. Saund. 37.) 

An action against the sheriff for an escape on thial process is inaintAinable 
wj ^oq t s peeiaj damage b eing alleged or p ro v t^, nioTi glTif fs oilierv^se in 
the caseoiTne.'.iie proce.ss. (See antCy^f. 400; Williams x . MostgUy 4 M. & 
W. 1 to ; Clifton v. Hooper y 6 Q. B. 1(18 ; Arden v. Goodaercy 11 U. B. 
371 ; per Blaekburn, J., Hobson v. Tkellnsony L, R. 2 Q. B. 642, 651.) 

It is an esc:i})e if the shenff liberates the debtor, except after payment to 
the creditor, or with his authority, or wiih a written order under the hand 
of his attorney. {Slarkfbrd v. Ausleiiy 14 East, 468.) The creditor is 
liable to an action for not authorizing the discliarge upon tender of debt 
and costs. (Crozer v. PiUingy 4 B. & C. 26 j see antey p. 353.) The ere- \ 
ditor’s attorney had no authority to discliarge his debtor (Ct>»Mop v. ChaUiSy ' 
2 Ex. 484) before the C L. P. Act, 1852, s. 126, which enacts that “a 
written order under the hand of the attorney in the cause, by whom any 
writ of enpirts ad satisfaciendum shall have been issued, shall justify the 
sheriff, gaoler, or person in whose custody the party may be under such 
writ, in discharging such party, unless the party for whom such attorney . 
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of at Westminster, by the judgment of the said Court, re- 
covered against G, II. £ ; and thereupon the plaintilF, on the 

— - day of , A.D., , sued out of the said Court rit of capias 

ad satisfaciendum upon the said judgment, directed to the sherifl'of 

, whereby her Majesty the Queen commanded the said sheriflf 

that Inhere set out the icrit as in the fornuantc^ p. 401] ; and the said writ 
was duly indorsed \Jtere set out the indorsement as in the form^ ante, 
p. 401] ; and the plaintiff caused the said writ so indorsed to be de- 
livered to the defendant as and being the sheriff of aforesaid to 

be executed, and the defendant, as and being sxich sheriff as afore- 
said, by virtue of such writ took the said G. H. and had and de- 
tained him in the custody of tlie defendant in execution for the said 
sum and interest so indorsed on the said writ, and for the said costs 
and expenses ; x'ot the defendant, without tlie consent and against 
the will of the plaintiff, and without any legal cause or authority, 
voluntarily suflered the said G. II. to escape out of the custody of 
the defendant ; whereby the plaintiff lost and has been deprived of 
the said sum and interest, and the costs of execution so indorsed on 
the said writ as aforesaid, and nas otlieruise injured. 

Like counts : BromficM v Jonc.s', 4 B. & C. 3SO ; Merry v. Chap^ 
man., 10 A. & E. 51G ; Lane v. Chajanan, 11 A. A K. 9<>G ; Thomas 
V. Hudson, 1 1 M. & W. 3o3 ; Diynam v. Bailey, 37 L. J. Q. B. 71. 

A like count against the sheriff of Middlesex : Hemming v. Hale, 

7 C. B. N. 8. 48/ ; -29 L, d. c. B. 137. 

Count against the sheriff for an e, scape and for a false return 
that the prisoner ?cas entitled to proteclion from arresl by a cerfiff 
cate under the liankruptcy Act, ISGl, s. 178 ; lAoyd v. Harrison, 
L. K. 1 Q. B. 502 ; 34 L. Q. B. 97. 

Count against the bailiff of an ancient liheriy for an escape on 
final process : Jackson v. Hill, 10 A. A K. 477. ’ 

Count for a icronr/ful discharge of the debtor : Hodges v. Pater- 
son, 26 L. J. Ex. 223. 


Hy a Landlord against the Sheriff for the Removal of Goods taken 
in Execution against the Tenant, without the Rent due being 
paid (8 Anne, c. 1 1, 1 ) {a). 

That G. II. was tena/it to the j)l:iintiff of n messuage leased by 

tu act, shall have written luHicc to tlie contrary to such 

stiei’iir, gaoler, or pt*r»on in wiione custody the opiio.'^ite jinrty intiy he ; but 
such discluirge shall not be a sat fact ion of the delit uult‘ss made by the 
authority of the creditor ; and notiiing herein contained sliall justifx any 
attorney in giving ^ucll order lor lUscJiargc witliout tlie consent of Itis 
client.” And see as to what constitutes uu escape. 1 Chit. J*rac., 12lh 
ed., p. 703. 

The measure of damages in tliis action is tlie value of the custody of the 
debtor at the time of the escape, without deduction on account of anything 
whicli the plaintiff might have obtained by diligence after the escape (Arden 
V. Goodacre, C. B. 371 ; Hemming v. Hale, 7 C. B. N. 8. 487 ; 29 L. J. 
C. P. 137 ; but payment of the debt and costs after the escape may be given 
ill evidence in mitigation of damages (Hemming r. Hale, 7 0. B. N. 8. 487, 
5CW)). Tlie position in life of thedebtor, and all the surrounding circurnetaircos 
niay be considered by tlic jury in estimating the value of the custody ; that 
Ls to «ay, the probability of obtaining payment by the pressure of iiupri- 
. fiorimeiit, (Jfacrae v. Olarke, L. K. 1 C. P. 403 j 35 L. J. C. P. 247.) 

V (d) As to this action, sec Woodfail’s Lund, and Ten. 9th ed. by Cole, pp. 
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the plaintiff to the said G. H, for [a term of years, or from year to 
year, as' ike case may he,'] at the yearly rent of £ , payable quar- 
terly, and £ of the said rent for one year of the said tenancy 

was due and in arrear ; and thereupon the defendant, as and beiu^ 

the slierifF of , under a writ of fieri facias against the goods and 

chattels of the said G. H., sued out of the Court of at the suit 

of J. K., and directed to the sheriff of , took the goods and 

chattels of the said G. H. being in the said message [and being of 
greater value than the said rent so in arrear as aforesaid] ; and after- 
wards and before the removal of the said goods and chattels, the 
plaintiff gave notice to the defendant, as and being such sheriff as 
aforesaid, of the said rent being so due and in arrear, and requested 
him not to remove the said goods and chattels from the said messuage 
unless the said arrears of rent should be first paid ; yet the de- 
fendant afterwards, under colour of the said writ, wrongfully re- 
moved the said goods and chattels from the said messuage without 
the said arrears of rent being first paid or satisfied, contrary to the 
statute in such case made and provided, and the said arrears of rent 
are still un])aid. 

Like counts: Thuryood v. Hichardson, 7 Bing. 428; JRced v. 
Thoyts, b & W. 410; Liseley v. Ityte, 11 M. & W. 16 ; Smalh 
man v. Pollard, 0 M. G. 1001 ; Forster v. Cookson, IQ.B. 


Count hy a sheriff ar/ainst his deputy for a difault of duty in the 
ejcecution of the office, for ichirh the phdutff was sued and had to 
p>ay damayes : Powdon v. Hall, 4 Q B. 810. 


Count hy a sheriff against an attorney who had sued out a writ of 
ca. sa. for franduientty directing him to take the tcrong person : 
Frans v. Collins, 5 Q. B. SOI. 

By the sheriff against the exeriifion creditor for pointing out the 
wrong goods to he taken under a fi. f<f. : Humphreys v. Pratt, o 
Bligli, Js. kS. 151: Childers v. ]Vooier, 29 L. J. Q. B. 129. 


Shooting ( a ). 

Count for JDisturhance of a Right of Shooting. 

(T^enue local.) That tlie plaintiff was possessed of and entitled to 
the exclusive right and liberty of shooting and killing game by bim- 


442-448 ; 1 Chit. Pr. 12th eil. 619; and see 7 & 8 Viet. c. 96, s. 67 (by which 
in case of a tennney at a weekly rent the l andlord’s _ claim is limi ted when 
there is an execution to four weeks’ arrcar-^^Y ancrvvTu^ the” tenement is let 
for any other term less than a year, to arrears accruing during four such 
terms or times ofj)aynient). By 19 & 20 Viet. e. 108, s. 75,“ S Ahne 
redoes hot apply 16 goods taken in execution under the warrant of a 
County Court. Tlie coui*se of proceeding in such case is regulated by that 
section. As to the course of proceeding where a claim in respect of rent or 
otherwise is made to goods taken in execution under process of the Court 
of Adminilty, sec the Admiralty Court Act, lvS61, (24 Viet. c. 10) s. 16. 

{a) The right of shooting can be granted only by deed {Bird v. Higgin- 1 
son, 2 A. & £. 696 ; Thomas v. Fredricks, 10 Q. B. 775) j but an hide- j 
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self and hia servants in upon and throughout certain land called 
, and the defendant disturbed the plaiutitr’a said right by shoot- 
ing and killing game on the said land. ^ t t 

Like counts: JSart of Lonsdale v. 11 155 1; 25 L. J, Ex. 

73 ; Bruce v. HelliweU, 5 H. & N. (509. 

Count for a tre^ass to plaintiff's rtglit qf free tvarren : Lord 
Dacre x.'^Tehh, 2 W. BI. 1151. 

Cotint for disturbing plaintiff's deeon hg f ring at uahlfotrl near 
to the devog : Carrington v. Taglo)\\\ Phi'll, 571 ; fnd see llannam 
V. HkfoehetU 2 B. & C. 931, lehere it teas held that an action would 
not lie for disturbing plaintiff's rookerg.^ 

Count for a nuisance on adjoining lauil which disturbed and 
frightened away plaintiff s game : Ihbotson v. Beat, 3 11. ik C. 014 ; 
34 L. J. Ex. liS. 


Slander. See “ Defamation f ante, p. 301. 


Slander of Title (a). 


Count for advertising that mines about to he sold by the plaintiff 

bitutus count lic8 for the use and enjoTinent of such right to ivcorer the 
money dvie uj>on the executed considoniti4»n, without a convcyani*c by deed. 
(fb. ; ante, p. 199.) A reservation or exception in a conveyanee of the right 
of shooting operates as a grant creating tlie rigiit by tin' part\ taking the 
land under the conveyance. (See Wickham v. Hawker, 7 M. & \V. 03 ; Doe 
V. Lock, 2 A, A E. 795, 74d.) Trt'spass lies for the di>turbance of plaint ilEs 
right of free warren in alleno solo. (See Ilolfbrd v. Badeu, 8 (). B. 1000, 
1017 ; 13 Q. B. 426, 145.) 

^ (a) Slander of title.'] — This action lies to recover compensation for spe- 

cial damage sustained by roa.son of the sj)cuking or writing and pnblisbiiig 

- slander of the plaintifr’s title to proj>erty. No action he.s unless special 
.damage has been sustained. {Malachy v. Soper, 3 Bing. N. C. 371.) 

Tlie statement con.stltidiiig the slander mu^t he false; it must have been 
spoken or published nmliciously, and ni ustHTirve oLvu'-ioned the damage. 

^ A”§Ti^*ment made bond fide and under a rea‘'om»T)lc‘tyctt(TT>r dTsTfufT^ iiy 
^ a person liaving an interest in the matter, i.s not uetiouahle. {Ttowe v. 
Roach, 1 M. A 8, 301 ; Vitt v. Jjonnrau, 1 M. A S. 039 ; Smith Spooner, 
3 Taunt. 210; Valet v. Raker, 3 C. B. 831, 808 ; Brook v. Raw!, 1 Ex. 
521.) But a person is respoiiiihle for mistak<*.s in law in making assertions 
\ respecting title in whicli he is not concerned. {Mild may's Case, 1 Co. Hep. 

Tiie declaration must set out the exact words containing the slander, with 
proper innuendoes, if necessary, to point out their meaning, ns in actions for 
' libel or slander of character. {Gulsole v. Mathers, 1 M. A VV. 495 ; see ante, 
p. 305.) As tliis action is brought in respect of Mj>cciul damage only, it is 
immaterial wliether the words are written or spoken. {Malachy v. Soper, 3 
Bing. N. C. 371 ; see -also as to tlie particularity required in stating the 

- special damage, Ih. )>. 384.) 

A statement depreciating the quality of goods oflered for sale by a person, 
altliough not convening any iiiipiitation of fraud or misrepresentation 
against him, is likewise actiona ble in respect of any s])ocial damage occ a- 
sioned thereby, but not olherwTse. {Means v. Harlow, 5 1^. B 024.) ' ^ 
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were suhjeci to au adverse claim, whereby he was prevented from 
selling them : JRoioe v. Roach, 1 M. & S. 304. 

Ror writing a letter impugning the plaintiff's title to an estate, 
whereby a purchaser refused to complete a contract to purchase ; 
Pitt V. Donovan, 1 M. & S. 639. 

Par claiming title to an estate put up to auction, whereby the sale 
was prevented : Smith v. Spooner, 3 Taunt. 246. 

Por slander of title to estates put up to auction, whereby the sale 
was prevented : Millman v. Pratt, 2 C. & B. 486; Pater v. Baker, 
3 C. B. 831. 

por asserting of leasehold premises pul up for sale that the rore- 
nants were broken, whereby persons were deterred from bidding : 
Brook V. Raid, 4 Ex. 521. 


Count for asserting that goods offered for sale by auction were 
stolen, whereby persons ivere deterred from bidding: Gutsole v. 
Mathers, 1 M. W. 195. 

Por publishing that goods of the plaintiff advertised by him for 
sale by (t net inn belonged to the defendant, whereby the sale was pre* 
vented : Carr v. Duckett, 5 H. & N. 783 ; 29 L. J. Ex. 468. 


Stock («). 


Count by a holder of public st(tck against the Bank of Pngland 
for refusing to pay the dividends thereon : Poster v. Bank of Png- 
land, 8 Q. B. (?89 ; Partridqe v. Bank of Pnqland, 9 Q. B. 396. 

% a holder of public stock against the Bank of Pngland for re^ 
fusing to transfer the stock to a j)urchaser : Stracy v. Bank of Png • 
land, 6 Bin^. 754. 

Against the Bank of Pngland for transferring the plaint iff' s stock 
without his anfliorify, and refnsinq to pay the dividends : Davis v. 
Bank of Einihiod. 2 Bin!,'. 302 ; 5 B. & C. 185. 

B,/ the e.reeutor of a deceased proprietor of stock against the 
Bank of Pngland for refusing to transfer the stock, and for md pay- 
inq the dividends due thereon : Coles v. Bank of P/igland, 10 A, & 
E; 437. 

Count against the Past India Company for refusing to transfer 
stock as required by the holder : Oreqory v. Past India Co,, 7 Q. B. 

199. 

By an administrator dc bonis non with the ivill annexed against 
the Past India Company for not transferring stock standing in the 
name of the deceased, and for not paying dividends : Venables v. 
Past India Co., 2 Ex. 633. 

Count against a joint-stock company for refusing to register stock 
in the name of a pHrcha.scr : see “ Company f ante, p. 289. 


(a) In notions for refusing to tmnsfer stock or to pay dividends, a claim 
of a mandamus under the C. L. P. Act, 1854, may in general be added. 
(See ante, “ Mandamus f p. 356.) 
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Counts in Actions for Wrongs, 
Support of Land (a). 


For taking away the Subjacent Support of the Plaintiff^s Land 

by Mining (b). 

(T€?in€ local.) That the plaintiff was possessed of certain pasture 
and arable land ; and the defendant wrongfully excavated and 
worked certain coal-mines under the said land, and dug for and got 
and took away coals and earth out of the said mines without leaving 
proper or sullicient support for the said land of the plaintiff, whereby 
the said land of the plaintiff sank and gave way. 


I (a) Where the surface of land belongs to one person and the subjacent 
i soil and minerals to another, the owner of tlu' surface is entitled to a natural 
j riglit of support bv the subjaeent strata, {liifmphrie.s' v. Broyden^ 12 Q. B. 
739 ; Smart v. AJorton, 5 E. & B. 30 ; 24 L. J. Q. B. 200.) The owner of 
land is also entitled to a right of support for his land by the adjacent land 
as a natiind incident to his j)ropertv, indejiendtMitly of grant or prescrip- 
tion. {Sicl tin V. in/iiatn/t, 10 Ex. 259 ; 23 L. J. Ex. 335 ; Bonomi v. 
Backhouse^ E. B.& E. 622; 27 L. J. Q. B. 378 ; 28 Ib. 378.) Tliese rights, 
liowcver, may be qualified or altogether abandon(*d by express grant, re- 
servation or covenant, or by prescription, {ttuwhotham y. lilffton, G E.&B. 
593 ; 8 Jb, 123 ; 8 H. L.‘C. 348; 3(» L. Q. B. 19 ; Murchie y. Black, 
19 C. B. X. S. 190; 31 L. J. C. P. 337.) Appreciable damage is necessary 
to support an action for a disturbance of these rights. (Smith v. Thackerah, 
L. K. 1 C. P. 561 ; 35 L. J. C. P. 276,; 

The natural right of the owner of land to sup)>ort from the adjacent land 
only extends to the land in its natural unencumbered state, and not with 
the additional weight of buildings erected thereon. {Dodd y. llohnTj\ A. & 
p]. 193; Humphries v. Brogden, 12 Q. B. 7 13 ; Wyatt v. Harrison., 3 B. & Ad. 
871 ; Smith v. Thackernh, supra.) But a right to su])]»ort for tlie additional 
weight of buildings on the land may, it is said, he ae(piirt‘d as an easement, 
by twenty yeur.^’ uninterrupted enjoyment or otluTwise (lb. ; Parfridye v. 
Scott, 3 il. A W. 220 ; Brown v. Bobins, III. A X. 186 ; 28 L. J. Ex. 250 ; 


Hunt y. Peake, 1 Jolnis. 705 ; 29 L. J. C. 785 ; North-Pastern By. Co. v. 
Hllioit, 29 L. J. C. 808) ; and mere ]>osses.**ion is sullicient to supjiort an 
action against a stranger >^lio interferes with th(‘ support of a budding by 
the adjacent land. (Bihhy v. Carter, 4 11, A X. 153; 28 L. J. Ex. 182; 
Jeffries Williams, 5 Ex. 792 ) .Similar right of su]»port by the subjaeent 
strata may he acquired for buildings. (Boyers v. Taylor, 2 II. A X. 828; 

27 L. J. Ex. 173 ) But although the owner of land may be entitled to a 
right of support for the natural surface, w ithout any right of support for 
additional buddings, he lainnot acquire a prescriptive right to 8U})port 
for buildings independently to a right of support for tlie surface. (Bow- 
lolham y. Wilson. 6 E. A B. 593 ; 8 Ih. 123 ; 8 IJ. L. C. 348 ; 25 L. J, Q. 
B. 362; 27 lb. 61 ; 30 Ib. 49.) The owner of the land may maintain an 
action for a disturbance of the natural right to support for the surface, not- 
witlistandirig buildings have been erected thereon, provided the weight of 
tlie buildings did not cause the injury, (Brown v. Boldns, 4 H. A N. 186 ; 

28 L. J. Ex. 250 ; Stroyan y, Knowles, Hamer v. Knowles, 6 II. A X^. 454 ; 
30 L. J. Ex. 102.) 


As to the right of support for buildings from the adjoining buildings, sec 
post, p. 407, n (a.) * 


(h) In this count it is not necessary to state expressly the right to sup- 
port, because it is naturally incident to the right to the surface. An ac- 
quired right to support for buildings, etc., must be expre‘»8ly stated, as in 
the above precedents. (Jeffries y, Williams, 5 Ex. 792 ; Peyton v. London, 
9 B. A C. 725.) 
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Support of Land. 


Lil'C counts : Humphries v. Broaden, 12 Q. B. 740; Smart y. 
Morton, 5 E. & B. 30 ; 24 L. J. Q. B. 200 ; Adams v. Lloyd, 3 H. A 
JN.351; 27 L. J. Ex. 499. 


For taking atoay the Adjacent and Subjacent Support of the 
Plaintiff's Land and of the Buildings thereon. 

( Yenne local.) That tlie plaintiff was possessed of land ith houses 
and other buildinus erected and standing thereon, and was entitled 
to have tlie said land, houses, and buildings supported by the land 
adjacent thereto, and by the soil and minerals under the said land, 
houses, and buildings of the plaintiff; and the defendant wrongfully 
duj away and removed the said land adjacent to the said land, houses, 
and buildings of the plaintiff, and the said soil and minerals under 
the same, without leaving ])roper and sufficient support for the said 
land, htmses, and buildings of the plaintiff ; whereby the same sank 
and gave vn ay, and the said houses and buildings were weakened, 
cracked, and injured. 

Like counts : S^trklin v. \Yilliams, 10 Ex. 259 ; Rogers v. Taylor, 
2 H. Is. X. 828 ; 27 L. *1. Ex. 173; Richards v. Rose, 9 Ex. 218 ; 
Smart v. Jfortun. 5 E. & B. 30 ; 24 L. J. Q. B. 2(10; . 

Robins. 4. H. & N. 1S() ; 28 L. J. Ex. 250; Richards v. 

L. II. 1 Ex. 199 ; 35 L. J. Ex. 130. 

Like counts at the suit of a rerrrsioner : Harris v. Rydinq, 5 M. 

6 W . GO ; Hilton V. Granville. 5 Q,. B. 70l ; Roberts v. Haines, 

7 E. B. G2o ; 25 L. d. B. 353 ; Bonomi v. Backhouse, E. B. & 
E. G22 ; 27 L. J.(i. 13. 378; Libby v. Carter. 4 H. & X. 153; 28 
L. J. Ex. 182 ; Hat 'iner v. Knowles, 6 H. ife X» 454; 30 L. J. Ex. 
102 . 


Broicn V. 
Harper, 


Count for digging the support from the foundation of wine-vaults 
of the plaintiff, whei'chy they fell In. and the wiue-raults and the wine 
were destroyed : Trower v. Chadwick, 3 Bing. X. C. 334 ; C Ih. 1. 


For taking atvay from the Plaintijf s House the Support to whieh it 
was entitled from the adjoining House (u). 

( Venue local.) That the plaintiff was possessed of a house adjoining 
a certain other house and ccrtuiii^valls thereunto belonging, and was 

(a) As between adjoining houses, tliere is no obligation towards a neigh- 
bour east by law on the owner of a house, merely as sueh, to ket'p it stand- 
ing and in repair ; his oiil^ duty being to pre\eut it from being a nuisance, 
and from falling on to his neighbour’s jiropcrty. {Chauntler v, Robinson, 4 
Ex. 1G3.) Wliere liouses arc built by tlie same owner adjoining one an- 
ollier, and depending upon one anotlicr for support, and are afterwards con- 
veyed to dilferent owners, there exists by a presumed grant and reservation 
a right of sup]>ort to each house from the adjoining ones. {Richards v. Rose, 
9 Ex. 218.) Where adjoining houses are built by the separate owners of 
adjiK'ent lands, a similar right, it is said, may be acquired by twenty years* 
user. {Hidey. Thornhorough,2,C. lk.K. \ but see Solomon v. Vintners^ 
Co., 4 II. & N. 585 , 28 L. J. Ex. 370.) No such right can be thus acquired 
^by the owner of a liouse against the owners of the houses beyond the ad- 
joining one. {Solomon v. Vintners' Co., supra.) 
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entitled to support for his said house from the said adjoining house 
and the said walls ; and the defendant deprived the ^aintiff of the 
said support for his said house from the said adjoining house and 
the saia walls [bv wrongfully taking down and removing the last- 
mentioned house and walls without shoring or propping up, or other- 
wise securing or taking reasonable and proper precautions to support 
and secure the said liouseofthe plaintiff ] ; w’hereby the said house of 
the plaintiff fell in and was destroyed, and the goods of the plaintiff 
then being therein were damaged and broken, and the plaintiff in- 
curred expense in procuring another house, and in removing and 
repairing his said goods, and in removing tlie ruins of his said house, 
and in rebuilding the same. 

Like counts : Langford v. JCoods. 7 jM. & G. 025 ; Brown v. 
Windsor, 1 C. & J. 20 ; Hide v. Thornhorou(fh, 2C. & K. 250 ; SotUh 
Metrop. Cemetery Co. v. JEden, 10 C. B. 42 ; lfy<tttv. llarrisonf 3 
B. & Ad. 871 ; Solomon v. Vintners' Co., 4 H. N. 585 ; 28 L. J. 
Ex. 370. 

Count.s'for injuries to hfiildinrfs arising from neffliffenre in pulling 
down an adjoining house ; negligvnil y making sewers in the adjoining 
ground., etc. : see “ yeglhjencef ante, p. 374. 


Tbade Marks ((7). 


Count hg a Manufacturer again.s't the Defendant ftr Manufacturing 
and Selling Good.s marked with the Plaintijf's Tnfde-mark, 

That the plaintiff, before and at the time of tlie committing of the 




(a) “The Merchundi>e Marks Act, lh02,” 25 & 20 N’ict. c. 88, tMmcts, 


by 8. 19, tliat in every case in wiiicli any person shall sell, or contract to 
sell (whether by writing or not), any article with any trade-mark thcr(‘on, 


or upon any ca'^k, bottle, st(»ppcr, vesuri, case, cover, wmpper, haiul, reel, 
ticket, label, or other thing, together with which such article shall be sold, 


or eontracted to be sold, the sale or eoiitraet shall he (ha ined to have been 


made with a warranty or contract that every such trade-mark was genuine 
and true, and not forged or counterfeit, and not wrongfully used, unless the 
contrary sball l)e ^xpressed^ in some writing si gned b y or on beli^oTtho 
venTlor, and delivered to and accepfed Tiy^the veTKh*e. 

By 8, 20, in every easi^ in which any person shall ^ell, or contract to sell 
’(whether by writing or not), any article upon wlmdi, orupon any such 
’ cask, etc., any description, statement, or other imlicution of or respecting 
the number, qinantity, measure, or weight of such article, or the place or 
‘ country in which it was made, manufactured, or produced, the sale or con- 
tract shall be deemed to have been made with a warranty or contnict tlmt 
no such description, etc., was in any respect false or untrue, unless the 
, contrary shall he expressed in some writing signed hy or on belialf of the 
• vendor, and delivered to and accepted by the vendee. 

By s. 21, in any suit at law or in equity, for forging or counterfeiting, 
j etc., any trade-marks, etc., or for preventing sucli acts, wljcn the fdaintiff 
obtains ajudgment or decree, the Court may direct any counterfeit articles 
^to be destroyed or otherwise disposed of; a court of law on giving judgment 
may award an injunction j and in any such suit at law or in equity the 



Trade-marha. 


409 


crievancefl hereinafter mentioned, carried on the business of a [cut- 
ler], and manufactured and sold for profit larjgfe quantities of [knives], 
which he was accustomed to mark with a certain trade-mark of the 
plaintiff, that is to say, with the words ” [or with a figure of 

, descrihing the trade-mark used hy the plaintiff according to the 


Court or a judge may order an inspection as particularly provided for by 
this section. 

By 8. 22, in every case in which any person shall do, or cause to be done, 
any oftlie wronghil acts following ; (that is to say) shall forge or counterfeit 
any trade-mark, or for the purjiose of sale, or for the purpose of any manu- 
facture or tnide shall apply any forged or counterfeit trade-mark to any 
article or to any cask, bottle, stopper, vessel, case, cover, wrapper, band, 
reel, ticket, label, or thing in or with which any article shall be intended to 
be sold, or shall be sold or uttered, or exposed for sale, or for any purpose 
of trade or niunufacturo ; or shall enclose or place any article in, upon, 
under, or with any cask, etc., to which any trade-mark shall have been 
falsely applied, or to which any forged or counterfeit trade-mark shall have 
been applied ; or shall apply or attach to any article any case, cover, red, 
wrapper, banti, ticket, label, or other thing to w’hich any trade-mark sh.'Ul 
have bet*n falsely applied, or to wljich any forgi*d or counterfeit trade-mark 
shall have been applied ; or shall enclose, place, or attach any article in, 
upon, under, with, or to any cask, etc., having thereon any trade-mark of 
any other person ; every person aggrieved by any such wrongful act shall 
be entitled to maintain an action or suit for damages in respect thereof 
against tlie ])erson wlio sliall be guilty of having done such act, or causing or 
procuring the same to be done, and for preventing the re))etition or cx)u- 
tinuance of the w rongful act, and the committal of any similar act. 

The right to use a trade-mark is a right of property, and the jurisdiction 
to restrain the infringement is founded upon the invasion of such property, 
and not upon the ground of fHe frau'd committed upoii tlie pubTTcr'(Xe«?^^ 
Cloth Co. V. American Leather Cloth Co., 11 H. L. C. 523 ; 32 L. J. C, 199; 

35 Ih. 53 ; IJall v. liarroivs, 33 L. J. C. 201 

As to what constitutes a trade-mark, and how the right to it may be ac- b 
quired, see M ^And reir x. Bassett, 33 L. J. C’. 561 ; A insivorth v. Walmesley^ 

L. R. 1 Eq. 518 ; 35 L. J. C. 352. Tlie announcement of an intention to ' 
use a trade-mark, before actually using it, does not give any right to such ^ 
trade-mark. (See Maxtcell v. Hogg, L. R. 2 Ch. Ap. 307 ; 36 L. J. C. 433.) 

If a trade-mark contains any material misrepresentation, as by representing : 
an article to be jiatented w hen in fact it is not, the person using such mark 
is not entitled to any ))rotection in respect of it. {Leather Cloth Company v. . 
American Leather Cloth Co., 11 II. L. C. 523 ; 35 L. J. C. 53 ; Mo7yan v. 
M^Adam, 36 L. J. C. 228.) As to what trade-marks are assignable, see ' 
Leather Cloth Co. x. American Leather Cloth Co., snpra ; Malt x. Bor- 
rows, supra : Bury v. Bt'dford, 32 L. J. C. 741 ; 33 Ib. 465. 

As to wliat constitutes an inf^riiigenicnt of a trade-mark, and what degree 
of resemblance is allowable, see Leather Cloth Co. x. American Leather Cloth 


Co., supra ; Blackwell x. Crabb, 36 L. J. C. 504 j Seixo x. Frovezende, L. R. 

1 Ch. Ap. 192. 

An acti on for infrmgii!ta.trad£rraaEy« majntajiia ble njtluMitoMkl>lle ga- 

lio ^gTnr ^^of n. {kudgers S C. SlTO ; ^ 

vrFay ne, 4 B. & Ad. 410.) Proof of the defendant having sold goods under 

the forged trade-mark, does not entitle the plaintiff to recover as damages 

the profits which he would have made by the sale of the same amount of 

goods, as it cannot be assumed that he would have sold them if the de- ^ 

lendant had not. {Leather Cloth Co. v. Hirschfield, L. R. 1 Eq. 299.) In 

^1 
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fact'] in order to denote that they were manufactured bv him, and 
to distinguiah them from articles of the same kind manufactured by 
other persons ; and the plaintiff enjoyed great reputation with the 
public on account of the good quality of his said [knives], and made 
great profits by the sale of them ; and the defendant thereupon wrong- 
fully and fraudulently, and without the consent and against the will 
of the plaintiff, manufactured a great quantity of [knives], and 

caused them to be marked with the words “ [or with a figure 

of , describing the mark used by the defendant] in imitation of the 

said trade-mark so used by the plaintifi‘ as aforesaid, and in order to 
cause it to be believed that the last-mentioned [knives] were manu- 
factured by the plaintiff, and the defendant wrongfully and fraudu- 
lently sola the last-mentioned [knives] as and for [knives] manu- 
factured by the plaintiff ; whereby the plaintiff was prevented from 
selling a great quantity of the said [knives] manufactured by him, 
and was injured in his reputation in his said business by reason of 
the said [knives] so manufactured and sold by the defendant being 
inferior in quality to those manufaetured by the plaintiff. 

Like counts : Sykes v. Sykes. 3 B. & C. 541 ; Btufcld v. Pagne^ 4 
B. & Ad. 410 ; Crau'shay v. Thompson, 4 M. G. 357 ; Mortson v. 
Salmon, 2 M. & G. 385 ; JRodgers v. Nowill, 5 C. B. 109. 


Count for using the name or title of a hanking business which had 
been previously assumed by the plaintiff : Lawson v. Batik of Lon^ 
don, 18 C. B. 84 ; 25 L. J. C. P. 188. [As to the right to the name 
cfab usiness, see Colonial Idfe Ass. Co. v. Home and Colonial Ass. 
Co., 33 Beav. 51S ; 33 L. J. C. 741 ; to the name of a partnership : 
Banks V. Gibson, 34 Bear. 500 ; 31 L. J. C. 591 ; and see Ainsworth 
v. Walmsley, L. B. 1 Eq. 518 ; 35 L. J. C. 352.] 


Count for the penalty for using the name or marks of a patentee 
of a patented article without his consent (5 ^ 6 Will. IV. c. 83, s. 7) : 
Myers v. Baker, 3 H. & 802 ; 28 L. J. JEx. 90. 


Count for fraudulently procuring the plaintiff to manufacture 
goods with the trade-mark of another manufacturer, whereby the 

plaintiff was subjected to a Chancery suit for an injunction : 

V. Fatccus, 30 L. J. Q. B. 137. 


Trespass. I. to the Person (a). 


J. C. 56.) An injunction will lie against a person who innocently infringes 
another’s trade-mark. (Millington v. Fojr, 3 M. & Or. 338 *, and see Dixon 
V. Fatvcus,d0 L. J. Q. B. 137 ; Burgess v. Hills, 26 Bcav. 24*1; 28 L. J. 0. 
356.) 

One of the two joint owners of a trade-mark may sue separately in respect 
of the injury to his sejiarate interest by infringement. (Dent v. Ihtrpin, 2 
J. & H. 139 ; 30 L.'J. a 495.) 

(a) Trespass to the person .] — Trespass to the person consists in any di- 
■ rect injurj' to the person, as a battery, an assault, or an imprisonment. 

A battery is the unlawful beating of another. The least touching of an- 
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Count for an Assault and Battery, 

That the defendant assaulted and beat the plaintiff [state special 
damage, if any, which may he as fallows'] : whereby the plaintiff be- 

other*B person hostilely or against his will is a battery. {Rawlings v. Till, 

3 M. & W. 28 ; 3 Bl. Com. 120.) It includes the striking another with a 
missile. {Pivrsell v. Horn, 8 A. & E. 602.) The act may be a trespass al- 
though unintentional {Coveil v. Laming, 1 Camp. 497) ; but if it be the re- 
sult of accident or of some agency over winch the defendant had no con- 
trol, so as not to be his act, it is not a trespass. {Qihhons v. Pepper, 1 L. 
Raym. 38 ; Hall v. Fearnley, 3 Q. B. 919 ; Wakeman v. Robinson, 1 Bing. 
213.) Touching a person for the purpose of calling his attention is not a 
Ijattery. {Wijfin v. Kincard, 2 B. & P. N. R. 471; Coward v. Baddeley, 

4 H. & N. 47S ; 28 L. J. Ex. 260. 

An assault is an attempt at a battery ; a menacing attitude, as holding up 
a hand or stick to strike a person who is within reach thereof at the time, 
constitutes an assault. (3 Bl, Com. 120 ; Stephens v. Myers, 4 C. & P. 349 ; 
Read v. Coker, 13 C. B. 850.) A mere verbal threat, if followed by actual 
damage through fear thereof, as by the interruption of a man’s business,- 
will, it is said, support an action of trespass. (3 Bl. Com. 120.) 

An imprisonment consists in the restraint of the liberty of a person, as 
by confining him in a prison or within walls, or by forcibly cletaniiiig him 
in an open place. (3 Bl. Com. 127.) It must amount to a total restraint of 
his liberty for some period, however short. A partial obstruction of his 
will, as the prevention of his going in one direction or in all directions but 
one, does not constitute an imprisonment. {Bird v. Jones, 7 Q. B. 742, 
Lord Denman, C.J., dissentienie.) A restraint by authority submitted to 
may be an imprisonment, although the person is not actually touched. 
{Grainger v. Hill, 4 Bing. N. C. 212 ; per XVilles, J., Warner v. Ruldiford, 
4 C. B. N. S. 180, 204.) If a person order another, as a policeman, to take 
a third person, it is an imprisonment by the first as well as by the police- 
man, and tlie ground for an action of trespass against him. {Wheeler y, 
Whiting, 9 C. A P. 262 ; Sfonehouse v. JEUiott, 6 T. R. 315.) If he merely 
states the facts to a policeman (or other person), who takes tlie person on his 
own responsibility {Oosden v. Elphick, 4 Ex. 445 ; Qrinham v. Willey, 4 
H. & N. 496 ; 28 L. J. Ex. 242, where signing the charge sheet by direc- 
tion of the police-constable was held not to amount to giving in charge) ; 
or if he procures a magistrate to issue a warmnt for taking tlie person {Brown 
v. Chapman, 6 C. B. 365), it is no imprisonment or trespass b> him. XVliere 
however, a person puts the law in motion maliciously and without reason 
able or probable cause, it is the ground of an action (on the ea.se) for mali- 
cious prosecution. {Ih. : Barber v. Rollinson, 1 C. A ]Vt. 330 ; see ante, p. 
350.) As to the distinction between an action for a trespass and one for a ma- 
licious proseeutioji, and tlie counts for eaeli, see Chivers v. Savage, 5 E. A B. 
697 ; 25 L. J. Q. B. 85 ; Brandt v. Craddock, 27 L. J. Ex. 314 ; Guest v. 
Warren, 9 Ex. 379. 

An action will lie for false imprisonment under colour of legal process 
where tlie process has been set aside for irregularity, etc. (See post. Chap. 
VI, Trespass.**) Both the party and his attorney are in general liable 
for the trespass committed in such cases. {Bates v. Pilling, 6 B. A C. 38 ; 
Codrington v. Lloyd, 8 A. AE. 449; Jarmain v. Hooper, 6 M. A G-. 827 ; 
Collett V. Foster, 2 H. A N. 356 ; 26 L. J. Ex. 412 ; and see Sowell t. 
Champion, 6 A. A E. 407 ; see such actions, Ih. ; and Blanchenay. v. Burt, 
4 Q. B. 707 ; Prentice v. Harrison, 4 Q. B. 852.) So also an action will 
lie for a trespass committed under legal process where the judgment and 
execution have been set aside as against good faith. {Brown v. Jones, 15 
M. A W. 191 ; and sec Cash v. Wells, 1 B. A Ad. 375.) 

An act done by the command of the Crown is not a trespass {Buron y. 

X 2 
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came siclr and wounded, and was for a lon^ time unable to transaci) 
Ills business, and incurred expense for nursinj^ and for surgical and 
medical attendance. 

Counts for a trespass in, driving against the plaintiff with a car^s 
riage: Lea me v. Lrag^ 3 East, 593 ; Wakeman v. JRobhison, 1 Bing,) 
213 ; Hall V. Fearnlcg, 3 Q. B. 919 ; M'Laughlin v. Pryor, 4 M. 
& G. 48 ; and see ** Negligence,*' ante, p. 369. 


Counts agahist corporations for trespasses to the person : Chilton 
V. London if'' Croydon Py. Co,, 16 M. & W. 212 ; lutsfern Counties 
Py, Co., V. Broom, 6 Ex. 314; Hanning v. Eastern Counties Py, 
Co., 12 M. & W. 237 ; see *' Corporation^' ante, p. 299. 

Count for an Assault, Battery, and Eahse Imprisonment. (C. L. JP. 

Act, 1852, Sched. B. 26.) 

That the defendant assaulted and beat the plaintiff, gave him into 
custody to a policeman, and caused him to be imprisoned in a police 
olfice. 

Count for an Assault and False Imprisonmenl , stating special 

Damage. 

That the defendant assaulted the plaintiff, and imprisoned him, 
and kept him in j)riaon for a long time ; whereby the plaintiff suffered 
great pain of body and mind, and was ex]>osed and injured in his 
credit and circumstances, and was prevented from carrying on his 
business, and from providing for his family by his personal care and 
attention, and incurred expense in obtaining his liberation from the 
said imprisonment. 


Count for a False Imprisonment on a Charge of Felony. 

That the defendant assaulted the plaintiff and gave him into cus- 
tody to a policeman upon a false charge then made ]»y the defendant, 
that the plairitifl' had committed a felony, and coin})eIled him to go 
to a police station, and there caused him to be imprisoned, and to 
be kept in prison for a long time, until he was brought before a 
police magistrate uf)on the said cliarge ; [if the plaintiff was re- 
manded by the magistrate, state the facts as ante, p. 355] {a) ; W' hereby, 
etc. [state any special damage as in last count j. 

Like counts : Brandt v. Craddock, 27 L. J. Ex. 314 ; Huntley v. 


Denman, 2 Ex. 167) ; nor is the act of n judge acting judicially within his 
jurisdiction. (Dicas v. Lard Brougham, 6 O. i P. 249.) 

By the C. L. P. Act, 1852, s. 49, the statements of acta of trespass having 
been committcePwith force and arms, and against the peace of our lady the 
Queen, fonnerly inserted in declarations in trespass, are to be omitted. 

(a) A remand l>eing tlie act of the magistrate cannot be charged as a 
substantive trespass, but would form the ground of a count for malicious 
prosecution ; see ante, p. 355 ; lloltum v. Loiun, 6 C. A P. 726 ; Lock v. 
Ashton, 12 Q. B. 871. 
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Simson, 2 K. & N. 600; 27 L. J. Ex. 134; Grinham v. Willey^ 4 
H. & N. 496 ; 28 L. J. Ex. 242 ; charging handcuffing : Wright v. 
Courtf 4 B. & C. 596. 


Count for a false imprisonment on a charge of obtaining goods by 
false pretences^ tohereby the plaintiff lost his situation : Mathews v. 
Biddulph, 3 M. & G. *390. 

Count for detaining plaintiff in custody^ when he was protected 
from arrest under the Banhrupt Act: Bancroft Mitchell, L. B. 
2 Q. B. 519 ; 36 L. J. Q. B. 257. 

Count against a justice of the peace for false imprisonment: 
Groome v. Forrester, 5 M. & S. 314 ; Mogers v. Jones, 3 B. & C. 
409 ; Davis v. Capper, 10 B. & C. 28 ; Cave v. Mountain, 1 M. & 
G. 257 ; Mills v. Collett, 6 Bing. 85; see Justice of the Peace,** 
ante, p. 345. 


For assaulting and imprisoning the plaintiff as a lunatic : Fliot 
V. Allen, 1 C. B*. 18 ; Fletcher v. Fletcher, 1 E. & E. 420; 28 L. J. 
Q. B. 134. 

Count by Husband and Wife for an Assault on the JFife (a). 

(Commence ivith the form ante,\i. 22.) That the defendant as- 
saulted and beat the said C,, then being the wife of the said A. B . ; 
V hereby slie beeame sick and woundc^d, and for a long time suflered 
great pain of body and mind. 


Count by Husband alone for Loss occasioned by an Assault on his 

Wife. 

That the defendant assaulted and beat C., then being the wife of 
the plaintill’; whereby she beeame sick and wounded, and the 
plaiutiflT was deprived of her comfort and services for a long time, 
and incurred expense for nursing and for surgical and medical at- 
tendance. 


Count against Husband and Wife for an Assault by the Wife. 

(Commence with the form ante, p. 22.) That the defendant G. as- 
saulted the plainlifF [and threw boiling water upon him, and scalded 
him and injured his clothes]. 

A like count : Piirsell v. Horn, 8 A. & E. 602. 


Trespass for assaulting and taking away the plaintiff*s son : 
Gilbert v. Srhwenck, 14 M. & W. 488. 


(a) The husband cannot in this count claim any damage which in law 
accrues to himself alone, as the loss of tlie comfort or services of his wife, or 
the expenses incurred in curing her. (Dengate v. Gardinei\ 4 M. & W. 5.) 
To recover these he must formerly have brought a separate action in his 
own name alone, hut he may now add a count on such causes of action as in 
the next form. (C. L. P. Act, 1852, s. 40 ; ante, p. 340 ; see Stone r. Jack^ 
son, 16 C. B. 199.) 


Counts in Actions for Wrongs, 

Count hg a woman for an assault, charging a rape: Welhclcv, 
Cmstantine, 2 H. & C" 140 ; 32 L. J. Ex. 285. [J/i this case it was 
held that as such action will not lie until after prosecution for the 
felony, and as it appeared at the trial that there had hemi no pro- 
secution, the plaintif was rightly nonsuited : Ib,, per bollock, C. B., 
and B ram well B., Martin, B., dissent iente.^ 


Tbespass. it. To Goods (a). 

Count for a Trespass in taking and carrying away Goods. 

That the defendant seized and took tlie plaintiff’s goods, that is 

(rt) Trespass to Ooods.^ — Th»' ground of this aotion is an oetual taking 
of, or any direct and iinmediute injury to, goods. {Leame v. Bray, 3 East, 
593; Fouldes v. JVUhmghhg, 8 M. & \V. 5t0.) An indirc'ct interference 
witli the owTTier’s possession, as preventing him from havin*! necess to his 
goods, or lockitJg tlie door of the defendant’s room in whieli they are, will 
not support the action. {Hartley v. Moxham, 3 Q. B.TtH ; and see Thoro- 
good V. liuhinson, 6 Q. B. 7(59.) In onler to constitute a trespass, it is not 
necessary that the act should be intentional. {Covell v. Laming, 1 Camp. 
497 ; Cohrill v. Beeves, 2 Ca?np. 575, 57d.) Trespa.ss will lie for goods 
taken under an illegal distress, as where no nmt is due, or where the goods 
were privileged, but not for iiTt‘gulnrities in dealing with goods under a 
distress, sec Distress ]>. 310. Trespass will lie for beating the 
plaintiff’s dog or borsi'. ilJand x. Se.rton, 3 T. R. 37; and see Slater T. 
iSwann, 2 Str. 872.) If a bailee of goods fora special pnrjiose destroys them, 
it is a Ire^pa-^s. (Co. Lit. 57 a ; see Counfess of Salop v. Crompton, Cro. 
Ehz. 777, 781; and see “ (’on version," ante, p. 292.) One tenant in corn* 
nion of a chattel may maintain trespass against another for a destruction of 
it, .‘!ee “ Conversion," ante, p. 292. 

The plaintiff in thi.s action most at tlie time of the trespass hare the pre- 
sent po-o^eshioii of the goods {IVard v. Macauley, 4 T. R. 189; Young v. 
Jlichens,xi Q. 11, 000: and .see ante, p, 291), cither actual or const nictire 
{Smith V, Milles, I 1'. R. 475, 480) ; or a legal right to tlie immediate pos- 
session, whieli is said in the case of jH*r«onaI property to draw to it the 
po.ssession. {Balme v. Button, 9 Ring. 471, 477 ; 2 Wins. Saund. 47 b.) A 
trustee having the legal property may sue, though the beneficial interest 
and possession are in another. ( Wooderman v. Baldock, 8 Taunt. 070 ) 
A special or temporaiw right to the jiresent posses.sion, as that of a hirer of 
goods, or of a carrier, or bailee who has had aidnal ]) 0 >se 8 sion, is sufficient 
to supjKirt ail action of tre>pa.s.s. (Col wilt x, /?ce/-es, 2 Camp. 575; 2 Wins. 

[ Saund. 47 e.) And tlie jierson having such special pro)>erty in the goods, may 
Itnuintain an a<*tion of tn^spass even against the absolute owner for a wrong- 
ful taking of the goods by the latter, and recover dairingi'S in respect of his 
‘limited interest. {Brierleg v. Kendall, 17 Q. R. 937 j and see Turner'^. 

' Bardcasfle, 11 C. R. N. 8. 083 ; 31 L. J. C. P. 193.) 

The fact of possi»ssion is primd facie evidence of the right to possession,*' 
and therefore snflhdcnt to maintain the action agaiiust a wi*ongdocr who 
cannot show a better right, or authority under a Ixdter title. {Elliott r, 
Kemp, 7 M. & W . 312.) Henw it is not ojHm to a defendant in an action 
of trespass to set u}) a Jus tertii, under which he cannot justify, to rebut 
the title of the plaintiff who was in actual possession at the time of the in- 
jury complained of. Rut where the plaintiff relies upon a mere right of 
property without actual po.asession in fact, the defcmiant may rebut his 
title by showing a jus tertii. (Sec aw/e, p. 292.) As to the distinction 
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to say, iron, bops, and household furniture [or as the ease may 
and carried away the same, and disposed of them to his own use. 


Count for talcing the plaintiff* s goods, being his stock in trade, 
stating special damage : Brewer v. Dew, 11 M. & W. 625. 


Count for a Trespass in taking and impounding Cattle. 

That tlie defendant seized and took the plaintiff's cows and 
bullocks and im}>ounded them, and kept them impounded for a 
long time; whereby the plaintiff was aeprived of the use of the 
said cows and bullocks during that time, and incurred expense in 
feeding them, and in getting them restored to him, and was also 

prevented from selling them at fair, as he otherwise would 

nave done, and the said cows and bullocks are diminished in value 
to the plaintiff. 


Count for a trespa.<ts in taking and distraining sheep, and putting 
them in an improper pound, whereby some died: Gates v. Bayley, 
Wils. 313 ; Wilder v. Speer, 8 A. & E. 547 ; Bignell v. Clark, 
6 K 485 ; 29 L. J. Ex. 257. 

T'or taking and ill-using the plaintiff* s dog, whereby it died: 
Bunch V. Kennington, 1 Q. B. 679 ; Dand v. Sexton, 3 T. R. 37. 

For taking the plaintiff's game : Churchward v. Studdy, 14 East, 
219. 


For takiny the plaintiff's slaves in a foreign country : Buron v. 
Denman, 2 l^x. 167. 

For stopping and driving away the plaintiff's waggon : JELolding 
V. Pigott, 7 Bing. 465. 

For taking atcay a tomhsto7i€ from a churchyard, erected by the 
plaintiff : Spooner v. Brewster, 3 Bing. 136. 

For taking and carrying away the matei'ials of a bridge: Har- 
rison V. Pai'ker, 6 East, 154. 


Counts for Tt'espasses to Goods by or against Executors, Adminis- 
trators, Husband and Wife, Assignees of Bankrupts, etc. 

Counts by or against such parties may bo readily framed from the 
declarations given ante, Conversion,** pp. 295, 296. 


Tbkspass. III. To Land (a). 

Count for Trespass to Land. {C. L. P. Act, 1852, Sched. B. 25.) 
{Venue local.) That the defendant broke and entered certain land 


between this action and that for wrongful conversion, see at7te, p. 291. 

By the 3 «Sc 4 Will. IV. c. 42, s. 29, in all actions of trespass de bonis as- 
portatis the jury may, if they shall think fit, give damages in the nature of 
interest over and above the value of the goods at the time of the seizure. 

(a) Trespass to A trespass to land is an entry upon or any direct t 

and immediate act of interference with the possession of the land ; it is com \ 
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Counts in Actions for Wrongs. 

of the plaintiff called the Big Field, and depastured the same with 
cattle. 


t 

i 


monly described by the terms “ breaking and entering.” A trespass may be 
committed by drinng a nail into the plaintiff’s wall {Laiorence v. Obee^ I 
Stark. 22) ; or by placing anything against his widl {Grecfory v. Piper^ 9 
B. & C. 591)7 br by sliobtmg into the pTamtilPsTiihd {Pickering v. Rudd^ 
1 Stark. 5(5, 58; where see also as to shooting over jdaintiff’s land, or placing 
anvthing above aruT overhanging the land). Where the plaint iff held upart- 
niLmts ill the defendant’s house as tenant of the defendant, and the defen- 
dant locked the outer door and refused the plaint iff access to the apartments, 
it was held that this was evidence of a breaking and entering of the apart- 
ments by the defendant. {Lane v. Dixon, 3 C. B. 779.) 

The owner of animals, as 1101*808, inittle, etc., in which properly exists, 
is bound to keep them from straiing into the land of another, and if they do 
so, it i.s actionable as a trespass, without any proof of negligence on the part 
of the owner ; and he is liable, to the person trespassed njion, for the ordinary 
consequein*es of th'e trespass, and for any damage not too remote; but he 
is not liable for damage caused by a peculiar mischievous di'^position of 
such animals, unless lie had a jirevious knowledge of such di<«position, or 
was guilt V of negligence {*ccSfnr\. I{ooke»hif 1 Salk. 335; Cnx \ linrbidge, 
13 C. B.’N. S. 430. 32 L. J. C. P. 89; Lie v. A/Zey, IS C. H. N. S. 722 ; 
34 L. J. C. P. 212 . and .“ce <7H/e, p. 309 ; (‘xeept in the ea*'e of injuries to 
cattle or sluvji by dogs, since tlie 28 cV 29 Viet, c, G(t, oa/e, p. 397. As to 
trespasses by dogs, see Read v. Kdteardfs^ 17 C B. X. .8. 21.5 ; 3t L. J. C. P. 


31.) So, if the owner of land colleets and keeps upon his land water or 
fdth, or anything which escapes into or upon the laud of another, it is ac- 
tionable witiiout proof of negligence. {Fletcher v. Ri/tands, L. R. 1 Kx. 295.) 
\^'hore the net is not directly injurious, hut only in its consequences, it 
must be wrongful or negligent, or no aetion will he. (See Ib,) 

An omission or nonfea>aiiee hv the liefendant doe.s not eonstitvite a tres- 

¥ 

pass, as an omi•.^io^ tt) take away hi.'* tithes from the plaintitf’s land iShap- 
coit V. Mvgfurd, 1 L. Ra^^m. 1S7 ; and >ec Lntrrence v. Obee^ 1 Stark. 22.) 
TJie contiimance of a trespas.s is a fre.sh tre.spa.ss, ami is actiomihle in the 
same manner as the original commission of it dTTo/tne.t v. Jf'ihon, 10 .'V. Sl 
E. 503) ; un(l_jiiitwith, standing a recovery for the original act. {/htetfer v. 
Cook, i C. B. 236‘; uiid PattlsJiUI v. Reed, IS C. B. 909 ; 2.5 L. J. C. 


P. 290.) 

A trespa.s.s is actionable though eonimitted miintentionally or by mistake, 
as where the defendant mowed t}i»* plaintiff’s grass i>y mistake for his own. 
{Jiaselg V. Clarkeon, 3 Lev, 37.) .A*- to when the a<*ts nf a servant may be 

charged as the R<’ts (>f hi*, ma.stcr, see onte.^ *• ^taster and S*-rrant'' p. 391. 
And as to the liahiJity of a principal for tin* iiels of his agent, sir Wihon 
T. Tumman. 9 M. A: fL 239 ; Woollen v. Wnght, 1 II. tl: C. 55 1 ; 31 L. J. 
Ex. 513 ; J$ird v. Jirotrn, \ Ex. 7^9, 799. 


The subject of the trespass must be real and corporeal property ; as land 
orhou.ses . or the vesture of land or herbage or jmsture, to the exclusive pos- 
iM'.ssion of which the pl;iinlill' i.s (mtitled, although he may have no other in- 
ter«*..*t in the land (C’o Lit \ h WardHV'orfh, 9 East, 902; Burt 
V. Moore, 5 r. R. 329, and we Cor v. Olne, 5 C. H. 533); an exclusive 
right of cutting turf ( B57#o>i v. 3 Burr. 1824); or u scvoml 

right of fiHliing or of free warren {Smith v. Kemp, Salk. 937 ; Lord Dacre 
v Tebb, 2 W. Bi. 1151 ; Hotford v. Bailrp, 8 Q. B. 1000 ; 13 Q. B. 426). 
I -^21 incorpon^al ri^ht is not the stiMoet of a tn'spuss ; iu» a right of com- 
I ; mon of pa.sture, or df-ffTsTmig, or dfiligglng turf, or of a right of way, or a 
liright to a pew* or any easement annexed to land. {Wihon v. Machreth, 
3 Burr. 182 1; Mninv'nrinp v. Gile^, 5 B. Aid. 359, 391 ; Brpan v. 
W hutiler, 8 B. & C, 288, 292.) The owner of the soil may maintain an 
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Count for Trespass to a River. 

{Venue local.) 'That the defendant [on div’ers days and times] broke 
and entered certain land of the plaintiff covered with water called 

the river , beinj? the bed and channel of the said river, anddu^ij 

holes in the said land and took and carried away stones, gravel, and 
earth therefrom, and drove and fixed piles and stakes in the said 
land, and placed pipes therein ; whereby the passage of the said 
river was obstructed and the water thereof was diverted. 


notion of trespass against a person entitled to rights over tlie surface for 
acts of trespass not justified by the exercise of such rights. {Stammers v. 
Dixon, 7 Kast, 200; JEarl Lonsdale v. 1 H. &. N. 924; 26 L. J. 

Kx. 196.) Thus the owner of land subject to a highway over it may main- 
tain an action of trespass for any act amounting to a trespass upon it other 
than a user of it as a highway. (Lade v. Shepherd^ 2 Str. 1004 ; and see 
Goodtitle v. Allcer^ 1 Burr. 133.) So the owner of land subject to a public 
market held thereon (Mapor of Northampton v. Ward, 1 Wils. 107.) And 
the owner of the subsoil of land of whicli the surface belongs to another, may 
maintain an action for a trespass to the subsoil. [Stammers Dixon, ^ East, 
200; Cox V. Glue, 5 C. B. 533.) The term “close” is often used to de- 
scribe the place trespassed upon, and is applicable equally either to suidace 
or subsoil, or to an open or an enclo-^^ed parcel of land ; if the plaintiff 
charging a tresjiass to Ins close proves a sufficient interest in the locus 
in quo to maintain an action of trespass, though he fails to ])rove exclusive 
posse.ssion of tlie soil for all purpose.s, heisentitliHl to recover. (Coj: v. Glue, 
5 C. B. 533, 551 ; and see Smith v. Ltoyaion, 8 M, & W. 381.) 

In order to maintain an action for this wrong the plaintiff must have a 
present po.*<sessory title. The owner legally entitled cannot maintain an ac- 
tion of tres[)ass before entry (Lilchfeld v. Ready, 5 Ex. 939 , Turner v. 
Cameron Coal Co., 5 Ex. 032) ; tlius, the assignee of a term cannot main- 
tain tresjiass helore entry {,Ryan v. Clark, J4Q. B. 65 ; Harrison v. Black- 
burn, 17 C. B. N. S. ()7s ; 34 L. J. C. P. lOO) ; but an actual entry will 
relate back to the time of the legal rigid to enter, so as to support an ac- 
tion for a preceding trespass [Barnett Guildford, 11 Ex. 19 . Anderson 
\ . Radctijf'e, E. B. E. : 29 L. J. Q. B. 128) ; and upon entry tlierigldful 
owner mav maintsiin an action against a p.arty previously in possession. 
[Butcher v. Butcher, 7 B. &, C. 300) Actual posse.'*sion as owner is pre- 
sumptive proof of ])roperty, and i.s .^ulllcient against a mere wrongdoer wlio 
eamiot show any better title or authority. [Graham v. Peat, 1 East, 241; 
Purnell v. Yotiny, 3 M. & W. 288; Puyh v. Roberts, 3 & W. 458; 

Matson V. Cook, 4 Bing. N. C. 392 ; Browne v. Dawson, 12 A. & E. 624; 
and sec Asher v. Whitlock, L. K. 1 Q. B, 1.) And it is not open to tlie 
defendant to set up a Jus terlii to rebut the mere possessory title of the 
plaintiff, unless he acted under the authority of such right. The possession 
of a servant or agent is tlie po.^^session of the owner {Bertie v. Beaumont, 
16 East, 33) ; and seems not to he sufficient to entitle the servant to main- 
tain trespass. \Per Byles, J., White v. Paitey, 10 C. B. 'S. S. 227, 235 ; 
30 L. J. 0. i*. 253, 256.) A jicrson wlio has contracted merely for board 
and lodging, and not for any interest in tlie premises, cannot maintain tres- 
pass. (See Wright v. St avert, 2 E. & E. 721 ; 29 L. J. Q. B. 161.) 

One joint tenant or tenant in common of land cannot maintain an ac- 
tion of trespass against anotlier in respect of the exercise of any acts of 
ownership on the land by tlic latter, consistent with the right *of the former 
(Martyn v. Knowlfys, 8 T\ R. 145 ; Cubit t v. Porter, 8 B. & C. 257 ; and 
see Co. Lit. 200) ; but trespass lies by one tenant in common against another 
for au actual expulsion of the plaintiff fi’om the land by the defendant 

t3 
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Counts in Actions for Wrongs, 

hike counts: Duke of Dcaufort v. T^ivian^ 21 L. J. Ex. 204; 
hAedu'ay N^avigation Co. v. £cirl <f Romney, 9 C. B. N. S. 575 ; 30 
L. J. C. P. 23G. 

Count for breaking and entering a landing stage moored to a 


{Murray v. Rail, 7 0. B. 411) ; or for digging up and carrying away the 
soil (WUkhmm v. Hay garth, 12 Q. B. 837) ; or for destroying buildings 
{Cresswell x. Hedges. 1 11. & C. 421 ; 31 L. J. Kx. 497) ; or for tl»e occu- 
pation of a party wall to tho delusion of the plaintilf (Stedman v. Smith, 
8 E. & B. 1 ; 2G L. J. Q. B. 314) ; but not for pulling down a party wall 
for the pur}>oso of rebuilding it. (Cubit f v. Porter, 8 B. & C. 257.) 

The venue in this action is local, and must be laid in the county where 
tlie land is situate, or the pluintifl* will be liable to a nonsuit (set' Richard^ 
son V. Locklin, 6 B. & S. 777 ; 3i L. J. Q. B. 225 j ante, p. 2) ; but the 
cause inav be tried in another eountv than that stated in the venue bv a 
judge’s order, a suggestion of w’hieh must be entered u]H)n the record. (See 
“ Change of Venuef ante, p. 3.) An action will not lie for a trespass to 
land out of the jurisdiction of tlie Court. (Doulson v. Matthews, 4 T. R. 
503.) By r. 18, T. T. 1853, “in actions for trespass to land, the close or 
place in whieli, etc., must be de.sigualed iii the declaration by name or 
abuttals or other description, in failure whereof the plaint iff may be or- 
dered to amend witli costs, or give sm*h ]mrticular8 a.s the Court or judge 
may think reasonable,” No other local description than (hat required by 
this rule is neeessurv in the body of the deelaralion. (See r. 4, T. T. 1853, 
ante, p. 2.) As to the degree of a<*euraey lu'cessary in the description of 
the close, see Webber v, Richards, 1 Q. B. 439; Lempriere v. Humphrey, 
3 A. & E. 181 ; Roberts v. Karr, 1 Taunt. 495. It is in general suilicient 
to show two abuttals of the close. (Xorth v. Ingnmelts, 9 M. k \V. 219.) 
It seems that an insutlleieut desi*npt ion cannot he objected to after ]>leading 
to it. {Lempriere v. Humphrey, 3 A. & E. IHl ; Ranis v. Augetl, 7 A. & E. 
843; Lethbridge y. Winter, 2 Bing. 49.) The de.-erijgion must meet the 
state of the close at the time of the tres]>ass. ilJumfrey v. London and 
Korfk-lC'estern Ry. Co, 22 L. J. Ex. 149.) See the nuxies of describing 
different kinds of property in tlie precedent** and rel’erences given above. 

Where, in a de<daration for tre^pa^s to land, the jdaiutill' describes his 
land by name and the di'fendant pleads that the iund .so desi’i’ihed in the 
declaration is his land, and it appears upon the evidem*e that both the 
plaint itf and the defemlant liave a piece of land of the same name, tho 
jilaintirt* is neverthele--* entitled to recover witlioiit a new assignment 
(Corker y. Crompton, 1 B. A C. 489), heeniHC the defendant by pleading must 
ho taken to know what close is meant, and (he question i.s wliet her theolo.so 
so described is or is not tin* close of the defendant. (Per Parke, B., 9 M. & 
W. 251.) I’he rule is tho same where the land is dt*seril>ed by abuttals, 
and both tlie plaintiff and the defendant have land answering to the 
same description. ( Lempriere Humphrey, 3 A. k E. 181 ; Lethbridge v. 
Winter, 2 Bing- 49.) If the ]dea hv further particularizing the close to 
whieli the ju.stilication reft'rv slows that it relates to a dillerent close from 
that intended hv the piaintitl’ then the plaintiff must new assign. iScepost, 
Chap. VI, ''' New Assiffnment”) 

If it IS probable tlml several trespasses may be proved, the declaration 
should allege “ that i!ie defendent on divers days and times” broke and en- 
tered the jilaintitf’s close, etc., charging several trespasses, and under such 
allegation the plaintiff* may give evidence of distinct acts of trespass at dif- 
ferent times. (I Wins. Saund. 24 (1).) 

Where the deelayation alleged that the defendant on a certain day broke 
and entered the house of the plaintiff and “ continued therein for a long 
space of time,” it was hehl that evidonee was admissible of distinct tres- 
passes on several days. (Percival v. Stamp, 9 Ex. 167 ; 23 L. J. Ex. 25.) 
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wharf on a river : Eastern Counties Ey, Co. v. Dorling, 6 C. B. 
K. S. 821 ; 28 L. J. C. P. 202. 

For a trespass to a bridge: Harrison v. Parker^ 6 East, 154. 
For a trespass on the sea shore with bathing machines : Blundell 
v. Catterallf 5 B. & Aid. 268 ; Mace v. Philcox.^ 15 C. B. !N. S. 600 ; 
33 L. J. C. P. 124. 


Count for Trespass to a Mine. 

(Venue local.) That the defendant [on divers days and times] broke 

and entered a close of the plaintiff called , and a mine of the 

plaintiff being under the surface of the said close, and dug shafts in 
the said close, and dug levels in the said mine, and dug and got out 
of the said mine a large quantity of coal of the plaintiff, and carried 
away the same and converted it to his own use. 

Like counts : Martin v. Porter ^ 5 M. & W. 351 ; Morgan v. 
Powelly 3 Q. B. 278 ; Keyse v. Powell^ 2 E. & B. 132 ; Brain v. 
Harris, 10 Ex. 908 ; and see “ Mines f ante, p. 365. 


Count for Trespass to a Party Wall. 

(Venue local.) That the defendant broke and entered a close of 
the plaintiff, called No. 401, Piccadilly, and a wall of the plaintiff 
then standing upon the said close, and broke down and destroyed a 
part of the said wall and took and carried away and converted to his 
own use a great quantity of the materials of the same, and built a 
house and chimney against and upon the said wall and deprived the 
plaintiff of the said wall, and kept him out of the possession and 
enjoyment thereof. 

Like counts : Cuhitt v. Porter, 8 B. & C. 257 ; Murly v. M'Ber^ 
mott, 8 A. & E. 138 ; Stedman v. Smith, 8 E. A 13. 1 ; 26 L. J. Q. B. 

314. 

Count for a trespass to a growing crop of grass of the plaintiff: 
Crosby v. Wadsworth. 6 East, 602. 

Aor a trespass to the jdaihfff*s c.rrlusive right of cutting turf 
from a close : Wilson v, Mackreth, 3 Burr. 1824. 

For a trespass to the subsoil of a close of the plaintiff where the 
possession of the surface was in another : Co.r v. Glue, 5 C. B. 533. 


Count for a trespass to a close of the plaint iff over which there was 
a highwaf/ : Lade v. Shepherd, 2 Str. 1004; and see Goodtitle y. 
Alker, 1 Burr. 133. 

Ahr a trespass on a piece of land enclosed from the side qf a high* 
way : Brownlow v. Tomlinson, 1 M. & G. 484. 

For a trespass on the toiving path qf a canal : Monhiouthshire 
Canal and By. Co. v. Hill, 4 H. &N. 421 ; 28 L. J. Ex. 283. 


Count for a trespass to an exclusive right of shooting over a close : 
see “ Shooting f ante. p. 403. 

Count for a trespass to a several fishery : see “ Fishery f ante, 

p. 332. 
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For a trespass in throwing down a weir of the plaintiff appurte 
nant to his Jishery : WtUiains v. TFilcoJc, 8 A. & 314. 


Count for a Trespass in Breaking and Entering the Plaintiff's 

DweUinq-house, and varrging away his Goods and Expelling the 

Plaintiff [a). 

(Venue local,) That tlie dofeiidant broke and entered a dwelling- 
house of the plaintiff called , and stayed and made a noise and 

Pleading matters of aggraration.'] — In declarations alleging Tnrious 
acts in the same count, as breaking and entering a lioiise, continuing there 
a stated period of time, taking and carrying away the plaiiitiir’s goods, and 
converting them, assaulting and beating the plaintiff, and expelling him, 
etc., it is sometimes a question of great nicety to determine what acts are 
substantive trespasses, and what are mere matters of aggravation. {Taylor 
V. Cole^ 3 T. K. 2l>2 ; 1 Snutlfs L. C. (5lli ed. 11.5 ; Pritchard v. Long^ 9 
M. & W. GGC) ; Kavanagh v. Otidge, 7 M. & G. 316 , Pratt r. Pratt, 2 Ex. 
413 ; Bush v. Parker, i Bing. N. 72.) The defemlant is compelled to 
answ'cr such parts (»nly of the declaration as arc material and the gist of 
the action ; but a plt‘a to tl»e whole eount, omitting to answer a material 
trespass or cause of action, would lx* bad in sub.stance. (1 Wins, Saund. 
2S h (/■).) 

If the plaintiff in a doubtful case wnhes to rely on particular aets as 
substantive causes of action, his Mifest eoui*se is to idwirge them in separate 
counts, as in Ticigg v. Potts^ 1 G. M. & K. 89; Poherts v. Tagfei% 1 B. 
117. If thi^ is not done, and the defendant in pleading treats ]iartieular 
acts as substantive trespasses, he will afterw'ards be b)und to consider them 
as such (Lane v. Dixon, 3 C. B. 77t> ; Roberts v. Tngler, supra) ; but if 
they are mere matters of aggravation, the plea may be met by a demurrer. 
(Griffiths v Dunneit, 7 M. <N: G. 1002.) If tbedeieiidant omits to plead to 
particular acts charged lu the deelaratioii, the }>laintiff may, by demurring to 
tlie }>lea, raise the question wbetlnT, on the eonsl ruetion of the ileelaratioii, 
those acts are substantive causes of action or niaifer of aggravation only ; or 
where the act in question is sulliciently charged a.s a .‘•uljslantive cause of ac- 
tion, but its im])ort is mistaken or rcstriete l by the ilefendant, the )>lainti£r 
may new-a-sigii the true cause of action or thccxccs>< for which he sues. (ISeo 
Taylor v. Cole, 3 T. K. 21*2 ; 1 .'smith's L. C. 6th ed. 1 15, notes ; and see post. 
Chap. VI, “ AV/c Assignment P) If the pica were to put in is.siie merely matter 
of aggnivatiun, tlu^ugh sueli plea would lx* had, an issue raised upon it must 
he di.spo'^t'd of at the trial and the verdict taken upon it. (See Lush v. 
Russell, 5 Kx. 2U3, 207.; Tlie defendant may perliup.s avoid the diirundty 
in pleading V) such a declaration, by an apjilieatiiui under tlie L. 1*. Act, 
1852, 8. 52, which enables the Court or a judge to amend any pleading so 
framed as to prejiidiee or emharm.ss tlie opjiosite party ; wlmra tlie defen- 
dant was embarrassed in thi» re*.jH?cl by the doubtful form of a count, it 
was ordered to he amended by dividing it into two counts, jyer Cockburn^ 
C. J., at Chambers, in Petch v. Dace, Mar. 11th, 1867. 

In a count clmriiing a tresjm.ss by entering the plaintitr s liouse and taking 
his goods, the taking is a substantive trespass and not mere matter of ag- 
gravation. (Pritchard v. Long, 9 M. & W. 666.) In a count for a trespass 
by entering a house, and taking and converting goods, tlie eonvt*rsion is 
mere matter of aggravation ; and a plea to the whole count, which justifies 
only the entering ajul taking of the goods, is a good plea. (Pratt v. Pratt, 
2 Ex. 413.) In a eounf for a trrapass by entering the plaintilf^s house, and 
expelling him therefrom, a plea justify ing tlu* entry is sufficient, and the ex- 
pulsion is mere matter of aggravation. {Taylor v. Cole, 3 T. R. 292; 1 
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disturbance therein for a loni? time, and broke open the doors of the 
said dwelling-house, and removed, took, and carried away the fix- 
tures and goods of the plaintiff therein, and disposed of the same to 
the defendant's own use, and expelled the x>laintiff and his family 
from the possession of the said dwellingdioiise, and kept them so 
expelled for a long time ; whereby the plaintiff was prevented from 
carrying on his business, and incurred expense in procuring another 
dwelling-house for himself and family. 


Count for a trespa-ts in hreahing and entering the plaintiffs 
apartments : Lane v. Lio'on, 3 C. B. 776. 

For a trespass in entering the plaintiff * s house and continuing 
therein, and hindering his business : Mayhew v. Suttle. 4 & B. 

317 ; Pereival v. Stamp. 9 Ex. 167 ; 23 li. J. Ex. 25. 

For entering the plaintiff's house to search for goods which the 
defendant charned the plaintiff tcith having stolen : Bracegirdle v. 
Orford, 2 M. & S. 77. 

For a trespass in entering the plaintiff^s house under an informal 
warrant ohtained under the Small Tenements Acts, 1 & 2 Viet. c. 47 : 
Delaney v. Fox. 1 C. B. N. S. 166. 

Count for hreaJciiig and entering the plaintiff*s house and pulling 
it down whilst he and his family were within : Perry v. Fitzhowe. 8 
Q. B. 757 ; Burling v. liead, 11 Q. B. 904; Jones v, Jones, 1 H. & 
C. 1; 31 L. J. Ex.’ 506. 

Count for a trespass in entering the plaintiff's house and taking 
away his stock in trade under an unfounded claim, stating special 
damage to his trade and credit : Brewer v. Dew. 11 ]M. & W. 625. 

Count by one tenant in common against another for a trespass in 
destroying the property : Cresswell- v. Hedges, 1 H. & C. 421 ; 31 
L. J. Ex. 497. 


Count for Mesne Profits and the Costs of an Ejectment (<t). 

(Venue local.) That the defendant broke and entered a messuage 
and laud of the plaintifl’ tliat is to say [// is usual to describe the pre- 


Smith’s L. C. 6tli ed. 115 ; ami see Karanagh Gedge, 7 M. & G. 316.) 
In a count c)inr«;ina: a tresjiass in pnllinir down a house, to which tlic de- 
fendant pleaded that tiie house was own, it was held to he immaterial 
a)id mere matter of aggravation that tlm count stated that the plaintiff was 
ii^ the house at the time. (Burling v. Bead, 11 Q. B, 90 1.) But to a similar 
count a idea that the defendant p\dled down the plaintiff's house because 
it was an obstruction to the defendant's right of common, was hold bad on 
demurrer, u))on the ground that it did not justity pulling down the house 
under the eireumstances of the ]»laintiff being in it. (Perry v. Fitzhowe, 8 
Q. B. 757 ; Jones v. Jones. 1 If. & C. 1 ; 31 L. J. Ex. 506.) The state- 
ment that an (mtrv was forcible is mere matter of aggravation. (Dai'ison 
V. Wilson, 11 Q. B. 890 ; and see Newton v. JJarland, 1 M. & G. 644; 
Harvey v. Brydges. 14 M. & VV. 437 ; Pollen v. Brewer. 7 C. B. N. S, 371.) 

(a) By the C. L. B. Act, 1S52, s. 214, damages for mesne profits may be 
rccovcnHl at the trial of an ejectment at the suit of a landlord against a 
tenant, wherever it shall appear at the trial that such tenant has been served 
with due notice of trial, whether the defendant shall appear upon such trial 
or not. The enaetment, however, provides that the claimant must first 
prove his right to recover possession of the premises, which he is not com- 
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mises os in the writ in ejectment^ huff this does not give o sufficient 
local description within the r. 18» T. 1853, the name or (wuttals 
or other description should be addedy antoy p. 418], find ejected the 
plaintiff from his possession thereof, and kept him so ejected for a 
long time, and during that time took and received to the use of the 
defendant all the issues and profits and the beneficial use and occu- 
pation of the said messuage and land ; whereby the plaintiff during 
all that time lost and was deprived of the issues and profits and the 
beneficial use and occupation thereof, and was prevented from let- 
ting the same, and incurred great expense in bringing an action to 
recover possession of the said land and messuage, and in recovering 
possession thereof. 


Trover. 


See Conversiotty* antCy p.290. 


Warranty. 

See antey p, 263; Fraud** antCy p, 333. 


Waste (a). 


Count for Voluntary Jf^tfste in a Dwelling-house. 

(Venue local.) That the defendant was tenant to the plaintiff of a 

pelled to do where he proceeds only for pos^seiision under the writ, and the 
defendant does not appear. No notice of tin? intended claim for mesne pro- 
fits need be given in the writ or issue. (Smith w Tetty P Ex. 307.) 

The landlord may recover po^-scssion and nh*8ne ]>rofits against his tenant 
in the County Court, when entitled to sue there. (IP & 20 Vtct. c. 108, 
8s. 50, 51 ; see Campbell v. LoadeCy 3 H. & C. 520 ; 34 L. J. E.x. 50.) 

In otlier cases than tliosc of landlord and tenant a separate aetion of 
trespass for mesne j>rofit.s must be brought; and ^^hen no defendant ap- 
peared in the ejectment this is tlie only means of recovering the costs. (As 
to this action see Cole on Eject. 634.) 

By the 6 Anne c. 18, s. 5, every person who, as guardian or trustee for 
any infant, and every husband seised in right of his wife only, and every 
other person having any estate determinable upon any life or lives, who after 
the determination of such estate, without the express consent of him who 
shall be next entitled, shall hohl over and continue in ])Ossession of any land or 
hereditaments, shall be adjudged to be trespassers ; and the p<?raon entitled 
to such lands and hereditaments nm 3 ' recover in damages against such per- 
son Beholding over, tlie full value of the profits reeeiv»*d during such wrong- 
ful possession us aforesaid. (See Caton v. Coles y L. R. 1 Eq. 681.) 

(a) Waste .] — There ore two kinds of wasjte : viz. voluntary or commissive 
waste, and ])ermissite waife ; fTie former consisting in^ncisras pulling down 
a house ; thcTalTer Tn omissions, as suffering a house to fall into decay. 
As to what acts and orni.ssions constitute waste, see Co. Lit. 53 a, 5 ; Cruise’s 
‘ Digest,’ tit. Waste. Where trees are excepted out of a Iwe and the tenant 
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dwelling-house, and during the said tenancy wrongfully committed 
waste to the said dwelling-house, by pulling down the fixtures, doors, 
and windows belonging to the same and affixed thereto, and carried 
away the said fixtures, doors, and windows, and disposed of the 
same to his own use. 

A like count : Kinlyside v, Thornton^ 2 Wm. Bl. 1111 ; hy husband 
and wife : see 2 Wms. Saund. 235 a, (n) 2. 

Count for waste in opening a new door : Young v. Spencer, 10 B. 
& C. 145. 


Count for Permissive Waste in a Dwelling-house, 

(Venue local,) That the defendant was tenant to the plaintiff of a 

cut^them down^ it is not waste, but a trespass. (Goodright y. Vivian, S 
iHTst, 190.) As to iTie disfinolTon bet we^ waste and trespass, see Lowndes 
V. Bettle, 33 L. J. C. 451 ; where see also as to granting an injunction. 

At common law the action for waste lay only against tlie tenant by cour- 
tesy, tenant in dower, or guardian ; but by the statute of Gloucester, 6 Ed. I. 
c. 5, the action or writ of waste was given against lessee for life or years, or 
tenant pur autre vie, or against the assignee of tenant for life or years for 
W’aste done after the assignment. (2 Wms. Saund. 252 ; Harnett y. Mait- 
land, 16 M. & W. 257, 262.) The writ of waste, however, as a distinct 
form of action, was abolished by the 3 & 4 Will. IV. c. 27, s. 36 ; and the 
action of waste is now in the form of an action on the case for damaces 

A tenant at will is not liable for permissive waste (Harnett v. Maitland, 
16 M. & W. 257) ; and a tenant for years seems to bo liable for such waste 
only according to the terms and obligations of his particular tenancy. 
(1 Wins. Saund. 323 (d) • Yellowtif v. Gower, 11 Ex. 274, 294 ; Jones v. 
Hill, 7 Taunt. 392 ; Gibson v. Wells, 1 B. & P. N. R. 290.) It is an im- 
plied term of a tenancy in the absence of express agreement, that the tenant 
shall use the premises in a tenant-like manner (Standen v. Chrismas, 10 Q. 
B. 135, and see“ Landlord and Tenant,^' ante, p. 200) ; and that a tenant 
of a farm shall use it in a hushand-like manner (Powleg v. Walker, 5 T. R. 
873 *, and see ante, ]>. 20^1 n. (a) ) ; but the tenant is not impliedly liable for 
reasonable wear and tear. (Torriano v. Young, 6 C. & P. 8 : and see Martin 
V. Gilham, 7 A. & K. 5 K).) A tenant may be sued in an action in the above 
form for waste for whieh he is liable, notwithstanding he has eovenanted with 
the plaintiff not to coniniit the wos^ste eomplained of and the plaintiff has also 
a remedy upon the covenant (Kinlyside y. Thornton, 2 Wm. Bl. 1111 ; Tor- 
riano V. Young, 6 C. & P. 8, 11) ; but an action for waste can lie only for that 
which would bo waste if there were no covenant, and theivfore proof of a 
mere breach of covenant not amounting to waste will not support the ac- 
tion. (Jones y. Hill, 7 Taunt. 392.) And the terms of the lease or covenant 
may restrict the liability for acts which would otherwise be waste. (Doe y, 
Jones, 4B. & Ad. 126; Yellowlg y. Gower, 11 Ex. 274; 21 L. J. Ex. 289.) 

Ill order to maintain this action, the plaintiff must have a vested iuterest 
in the reversion jit the Jiipj^wheii the waste was committed ; tliiis, aiiTieir 
can not si ie for "waste done in the life of his ancestor. (?Tnst. 305; 2 Wms. 
Saund. 252 ; and see Bacon v. Smith, 1 Q. B. 345.) It may be brought 
by him in the reversion or remainder for life or years, as well as in fee or in 
tail. (2 Wms. Saund. 252 (a.).) The action may lie at the suit of one tenant 
ill common against another, where one does w^aste against the will of the 
other (see per Littledale, J., in Cubitt v. Porter. 8 B. & C. 257, 268) ; but 
it does not lie where one cuts down trees which are fit to cut. (Martyn y. 
Knowllys, 8 T. R. 145.) An action will lie at the suit of the reversioner for 
any act of commissive waste whieh is injurious to his reversion, whether 
committed by a stranger or by the tenant in possession. If committed by 
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dvrelling-house for a term of years, from tlie day of . 

^ and during the said tenancy wrongfully permitted waste 
to the said dwelling-house, by suflTering the same to become and be 
ruinous and in decay in the doors, window's, and roofs of the said 
dwelling-house for the w'ant of needful and necessary repairing 
thereof. 

LiJ^e coufits : Gibson v. Wells, 1 B. & P. N. R. 290 ; Bacon v. 
Smith, 1 Q. B. 345 ; Harnett v. Maitland^ 16 M. & W. 257. 


For Voluntary Waste in Woods, Hedges, etc. 

(Venue local.) That the defendant was tenant to the plaintiff of 
a farm, lands, and woods, and during the said tenancy wrongfully 
committed waste to the same by felling, lopping, topping, and 
shrouding the trees of the plaintiff there grow ing and In'ing, and 
by rooting up, breaking dow'n, and destroying the bushes, hedges, 
and fences of the plaintiff there also growing and being ; and the 
defendant wTongtully took and carried away the said trees and 
bushes, and the wood of the said trees, hedges, and fences respec- 
tiveh', and disposed of the same to his own use. 

For rutting dutvn fruit-trees in a garden : Martin v. Gilham, 7 
A. Si. E. 540. 

For erecting fences and enclosing land, and ploughing up pasture 
land : Queen's College v. Hallctt, 14 East. 4S9. 

Count in the nature (f waste hy a reversioner against the lessee of 
mines for working them in an imp) roper manner ; Marker y. Kenriek, 
13 C. B. 188. 


Water and WATERcorRsEs (a). 


For an Injury to the Plaintiff's Fafural Bight to the Flow of a 

Stream of Wafer by di cert ing the IVafer. 

(Venue local.) That the jdaintiff' was pos.sessed of certain land, 
and was entitled to the flow of a stream or w atercoiirst* to and 


a stranger, lie must sue for the injury to Ins reversion in llu* form ante, 
UecersionC \i. 393. The action cannot be maintMiiied witlumt proof of 
some damage to tlie reversion. {Young v. Spencer, 10 B. & 1 15.) 

The declaration sboulrl slate tlie kiiul of waste wliieh is the 8id>je<’t of the 
action ; and the jilaiutitf will not he allowed to give evidence of a kind of 
waste different from that alleged. Tims, under a (‘liurgeof voluntaiw' waste, 
the defendant cannot give eviflence of a permissive waste (Martin v. Gilham, 
7 A. <k E. .510) ; and in like manner where a declaration, framed in cove- 
nant, charged a breach hy permitting wa.stc, it was held not to he .‘supported 
by proof of voluntary waste. (Edge v. Pemberton, Yd M. k W. 187 ; and see 
Harris v Mantle, 3 T. R. 307 ) 

8ee further as to the action of waste, 2 Wms. Saund. 252. 

(a) Watercourses.] — The proprietor of land has a light to linvc the na- 
tural streams of water which run tlirough his land run in their natural 
course and in their natural slate, acconling to the maxim of law aqua 
enrrit et dehet currere vt currere solehat. ( Wood v. Wand, 3 Kx. 748, 
775.) He has also a pght to use it as it pas.*ics. (Ib . ; Majtvn v. JJill,t)li. 
Sl Ad. 17 ; Emhrey v. Owen, 6 Ex. 369.) These rights arc not founded on a 
right of property in the water, nor on prescription, but they exist esr jure 
natures as incident to the property in the land. (lb. ; Dickinson v. Grand 
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through the said land, and the defendant obstructed and diverted 
the water of the said stream or w^atercourse from the said land of 
the plaintiff. 

Junction Canal Co.j 7 Ex. 299 ; Sampson Hoddinottf 1 C. B. N. 8. 590 ; 
26 L. J. C. P. 148.) All riparian proprietors have these rights, and the right 
of each is subject to the sMine riglits in the others. {Emhrey v. Owen^ 6 Ex. 
369.) As to the manner and extent of tlie use of running water to which the 
riparian proprietors are naturally entitled, see the cases of Wood v. Waud^ 
JEmhrey v. Oiccn^ Sampson v. Hoddinotl^ supra. The bed of a natural 
stream pHmd facie belongs in severalty to the respective riparian pro- 
prietors usque ad medium fUum aquas ; but such proprietors have not the right 
of using it in a manner to interfere with the natural flow of the stream. 
{Bivkett V. Morris. L. R. 1 Sc. Ap. 47 ; and see Crossley v. Lighiowler^ L. R. 
3 Eq. 279 ; Ih. 2 Oh. Ap. 478 ; 36 L. J. C. 584.) 

Besides tlie riglits to flowing water arising ex jure nature as above men- 
tioned, other riglits in excess of the natural rights of a riparian proprietor, 
and in derogation of the rights of the other riparian proprietors situated 
above or below the stream, may be acquired by grant or by prescription. 
{Bealey v. 6 East. 211; Acton v. Blundell^ 12 M. & W. 324, 353; 

Carlyon v. Lovei'iny^ 1 11. & N. 784 ; 26 L. J. Ex. 251.) Such rights are 
within the Prescrijition Act, 2 & 3 Will. IV. c. 71, s. 2. 

A rijmrian proprietor is entitled to an action for any injury to the above 
natural or aecjnired rights; as by diverting the stream, or by abstracting 
the water, or by fouling the water. And he is entitled to nominal damages 
in such an a<*tion, in order to ])revent the injury, although no aetual da- 
mage be in fact sustained, (H'ood v. If^tud, 3 Ex. 748; Mmhrey v. 0-iven., 
6 Ex. 369 ; Crossley v. Liqhiotidery L. R. 2 Ch. Ap. 478 ; 36 L. J. C. 584.) 

Defined streams of water tlof^ing underground are, it is said, subject to 
tlie same rules as streams on the surface. {Chasemore v. Bichards, 2 H. & 
N. 168 ; 7 11. L. C, 349 ; 26 L. J. Ex. 393 ; 29 Jb. 81, 85.) 

With respect to water, whether on the surface or underground, not run- 
ning in deiiiied streams, no similar rights subsist. Such water is tlie abso- 
lute property of the owner of the soil of wliieh it forms }>art, and no action 
will lie for alistraeting it. altliougli such ab-traetion may diminish the water 
under neiglibonring lands. {Actou v. Bluude/t, 12 M. & W\ 321 ; liatrstron 
V. Taylor, 11 Ex. 369; 25 E. tl. Ex. 33; Broadbeuf v. Bamshofham, 11 
Ex. 602 ; 25 L. J. Ex. 115 : Chasemore v. Richards, 2 H. & N. 168 ; 26 
E. J. Ex, 393; 8. C. in H. L. 29 E. J. Ex. 81 ; R. v. Meiropolitan Board 
of 11 orks, 3 B. & S. 710 ; 32 L. J. Q. B. 105.) But the owner of the soil 
is liable to an action for fouling the water under his land and allowing it to 
flow ill a foul state on to his neighbour’s land. {Hodgkiuson v. Ennor, 4 
B, k S. 229 ; 32 E. J. Q. B. 231.)^ And if the owner of a mine pumps up 
water to a higher level, so that it flows into an adjacent mine, he is liable 
to an action. {^Baird v. Williamson, 15 C. B. N.’ S. 376; 33 L. J. C. P. 
101 .) 

A right to discharge an artificial stream of water into another person’s 
land may he acquired by grant or prescription ; and the extent of the right 
will he determined by user or otherwise. A proprietor of land having ac- 
quired a right to discharge pure water into his neighbour’s land, has no right 
to discharge water in a polluted state, and would be liable to an action for 
80 doing. ( Wood v. Wand, 3 Ex. 748 ; Mayor v. Chadwick, 11 A. & E. 571.) 
Under tUis head may ho inelnded tlie right to discharge water and drainage 
througli channels, gutters, and drains, on to the adjacent property, as in 
IVtomas V. Thomas, 2 0. M. &. R. 35 ; also the right to discharge the rain- 
water from the eaves of buildings, as in Batiishitl v. Reed, 18 C. B. 696 ; 
25 E. J. 0. P. 290. In the case of an ariiiieial stream no right to compel 
the continuance of its flow is necessarily acquired by riparian proprietors 
against the person discharging it. {Atiwright v. (Jell^ 5 M. & W. 203 , 
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Taihe counts : Northam v. JhirJcy., 1 E. A B. 665 ; Insole v. James^ 
1 H. & N. 243 ; Hall v. Swift , 4 Bing. N. C. 381 ; Attorney-General 
V. Bristol Jlaterworl^s Co., 10 Ex. 884. 


Count for Penning hack the Water of a Stream on to Plaintiff* s 

land. 

(Venue local.) That the plaintiff was possessed of certain meadow 

land adjoining the river , and was entitled to have the said 

river flow by and away fi*om the said land ; and the defendant on 


Greatrex v. Hayward^ 8 Ex. 291; 22 L. J. Ex. 137 ; Gaved v. Martyn^ 19 
C. B. N. S. 732 ; 34 L. J. C. P. 353) ; nor against the proprietors through 
whose laud it flows. (JVood v. li'and^ 3 Ex. 74-8.) But an artificial water* 
course may have been made originally under such circumstances, and may 
have been so usetl as to give all the rights that tlie riparian proj>rictors 
would have Imd, if it had been a natural stream. {Sutcliffe v. Booths 32 L. 
J. Q. B. 136; Jriniey v. Stocktr, L. K. 1 Ch. Ap. 396.) 

A natural stream of water' flowitig in an ancient artificial channel is in 
general subject to the same rules of law as the natural stream in its natural 
channel. (Beeston v. Weate, 5 K. A B. 986 ; 25 L. J. Q. B. 115 ; Huttall 
V. BracewelU 36 L. J. Ex. 1 ; L. R. 2 Ex. 1.) 

By tlie Preserijdion Act, 2 A 3 Will. IV. c. 71, s. 5, tlie right may be 
stated in the declaration generally without setting forth the nature of the 
title, whether by grant or prescription. (Sec ante^ p. 286.) If, however, 
the title is set forth, it must.be stated accurately. (Fentiman v. Smithy 4 
East. 107 ; Cory ton v. Lithehye, 2 Wins. Sauml. 113 p/) ; llewlins v. Ship- 
^pam, 5 B. & C. 221 ; Whaley v. Lainy, 2 H. A N. 476 ; 27 L. »7. Ex. 422.) 
A possc.5.sorj( title is in general sullicient evidence to support the right. 
i (Whaley v. Lniny, 2 H, A N. 476 ; 27 L. J. Ex. 422 ; Wortham v. Bowden^ 
11 Ex. 70.) Where the riglit was claimed by reason of tlie possession of a 
mill, and the evidence sliowetl only a natural right to tlic flow of the stream 
through the premises, the vuriauee w'as held to be material, as it might 
affect the defence. {Frankum v Earl Falmouth^ 2 A. A E. 452.) As to aban> 
clonment of the right, see Crossley v. Liyhtowlery L. K. 2 Ch. Ap. 478; 36 
L, J. C. 584. 

The right sliould be described accurately in respect of it.s extent, with all 
the restrictions and qualifications, if any, to which it is subject. It would 
be immaterial for the right to be stated more narrowly than it really exists, 
provided the statement is wide enough to cover the di^turbaiu'c complained 
of. {Duncan v. Louch, 6 Q, B. 901 ; Tf hhutt v. Selby, 6 A. A E. 786.) 
But if the right l>e stated too largely, the pluintitf will fail in supporting his 
count by the evidence, and cannot twithout an amendment) have a verdict 
on a traverse of the right, although he prove suflicieiit to maintuin an ac- 
tion (Brunlon v. //«//, 1 Q. B. 792); unii*ss the allegation of the right is 
divisible, when it would seem that the pluintilf may ln«'e a limited verdict 
for a divisible part of the right alleged, though ho fails to prove tlie residue. 
(See Giles v. Groves, 12 Q. B.721; and sw “ Comwio/i,” nnle, p. 287.) 
Where the right is exercised to a greater extent tlian the jmrty is entitled 
to, the other party is justified iii preventing the excess, though in doing so 
he prevents the entire exercise of the right ; as where the plaintiff has a 
right to use a drain for clean w-ater and discharges foul water therein, the 
defendant may obstruof the drain alt-ogetJier in order to preyeiit the passage 
of the foul water. (Catrkwell v. Russell, 26 L. J. Ex. 34.) So a right for 
the passage of water and soil does not include the refuse from manufactures, 
and the passage may be stopped. (Chadwick v. Marsden^ L. R. 2 Ex. 286 ; 
36 L. J. Ex. 177.) 


Water and Watercourses. 
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divers days and times penned back the water of the said river, and 
obstructeld the same, so that it could not flow by and away from the 
said land; whereby the water of the said river overflowed and 
flooded the said land, and remained thereon for a lon^ time, and 
spoilt the herbage thereof, and the plaintiff was deprived of the use 
of the said land, and incurred expense in removing the water there- 
from, and the said land was diminished in value. 


Counts for causing a watercourse to flow with unusual violence : 
Williams v. Morlarid, 2 B. & C. 910. 

For diminishing the force of the stream: Blagrave v. Bristol 
Waterworks 1 H. & 3(39 ; 26 L. J. Ex. 57. 

Against a icaterworks company for taking more water than they 
were authorized to take : Penarth Harbour Co. v. Cardiff Water* 
works Co., 7 C. B. N. S. 816 ; 29 L. J. C. P. 230. 

For throwing materials into the stream tchich lodged bn the bed of 
the stream in the plaintiff's lands : Murgatroyd v. Robinson^ 7 E. 
Sl B. 391 ; 26 L. Q. B. 233 ; Carlyori v. Lovering, I H. & N. 784 ; 
26 L. J. Ex. 251. 


Count for Fouling the Water of a Stream running through the 

Plaintiff's Land. 

(Venue local.) That the plaintiff was possessed of certain pasture- 
land, and was entitled to have the use of the water of a stream which 
flowed through the same for his cattle to drink and for other pur- 
poses, without the same being polluted and disturbed as hereinafter 
mentioned ; and the defendant wrongfully polluted and disturbed 
the water of the said stream by throwing and causing to flow into 
the same noxious substances and fluids, so tl)at it became foul, 
noxious, and unfit for the plaintiff's cattle to drink ; whereby divers 
of the pluintitf’s cattle became sick and disordered, and the plaintifl’ 
incurred exixmse in curing them, and he was compelled to drive his 
cattle to a aistance for water, and lost the use of the water of the 
said stream, and his said land was injured and lessened in value. 

A like count : Moore v. Webb, 1 C. B. S. 673. 


Count for fonlinq the tea ter of plaintiff's mill: Hall v, Lund, 1 
H. & C. 676; 32 L. J. Ex. 113; Hodgkinson v. Fnnor, 4 B. S. 
229 ; 32 L. J. Q. B. 231. 

Count for fouling the water of a stream, which the plaintiffs used 
to supply a town: Stockport Waterworks Co. v. Potter, 7 H. & N. 
160; 31 L. J. Ex. 9. 

Count for fouling the water under plaintiff*s land : see ante. 


p. 382. 

Count by a reversioner for discharging into the stream water im* 
preqnated with noxious mineral matter : Wright y. Williams, 1 M. 

&W.77. 

Count for polluting an arfifleial watercourse : Whaley v. Laing, 
2 H. & N. 476 ; 3 lb. 675 ; 26 L. J. Ex. 327 ; 27 Ih. 422. 

Count against a Board qf Works under “ the Metropolis Manage* 
went Act, 1*^55’' for polluting a stream by drainage: Cator v. 
Board of Works of Lewisham, 5 B. & S. 116 ; 34 L. J. Q. B. 74 ; 
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and as to granting an injunction in such case^ see Goldsmid v. Tun- 
bridge Wells Commissi otters^ L. It. 1 Kq. 161; 1 Ch, Ap. 349; 35 
L. J. C. 88, 382 ; Attorney -General v. Bradford Canals L. II. 2 Eq. 
71; 35 L. J. C. 619. 


For Diverting the Water from a Mill. (C. L. P. Act, 1852, 

Sched, B. 30 («.). ) 

(Venue local.) That the plaintiff was possessed of a mill, and by 
reason thereof as entitled to the flow of a stream for workinjij the 
same, and the defendant, by cutting the bank of the said stream, 
diverted the water thereof away from the said mill. 

Like count : Dudden v. Clutlon Union^ 1 H. & X. 627 ; 26 L. J. 
Ex. 146, 

Count for penning hack the ivater below so as to inqyede the plain- 
tiff 's mill : Saunders v. Newman^ 1 B. & Aid. 258. 


For Disturbing the Plaintiff's Bight to use the Water for 

Irrigation. 

(T cnue local.) That the plaintift'was possessed of certain meadows, 
and was entitled to take and use a portion of the water of a certain 
stream for w’atering the said meadows, and the defendant prevented 
the plaintiff’ from taking and using the 8ai<l portion of the said water 
as aforesaid, by obstructing and diverting tlie said stream. 

A like count : Beeston v. Weate^ 5 E. A B. 986 ; 25 L. »J. Q. B. 
415. 

A like count by a revet'sioner : Sampson v. IToddinott, 1 C. B. X. S. 
590. 

Count for disturbing the plaintiff in the use of a well : Tyler v. 
Bennett, 5 A. AE. 377 ; in the u,^e of a j^ond : Manning v. Wasdale, 
5 A. A E. 758. 


For disturbing the plaintiff's exclusive use of a covered sewer 
through the defendanf s land : Lee v. Stevenson^ E. B. A E. 512; 27 
L. J. Q. B. 263 ; Cooper v. Pegg. 16 C. B. 261. 

For obstructing a drain through which refuse water and drainage 
were discharged from the plaintiff's house : Fitzsimons v. fngtis, 5 

1 aunt. 531; licit v. Twentyman , 1 <2- E. 766; Thomas v. Ttannas, 

2 C. M. A K. 34; Cawkwelt v. Bussell, 26 L. rl. ICx. 35 ; Blagrare 
V. Bristol Waterworks Co., 1 H. A X'. 3(i9 ; Pyer v. Carter, 1 H. 
A X. 916 ; 26 L. J. Ex. 258 ; and see Chadwick v. Marsdcuy L. II. 
2 Ex. 285; 36 L. J. Ex. 177. 

For keep'ing a badly constmeted drain on the difendanfs land, 
whereby an overflow (f the content.s was discharged on to the plain- 
tff'spremi.ses: Alston v. Grant, 3 K. A B. 128. 

For obstructing a watercourse used, by plaintiff by leave of the 
owner of the land : Boheris v, Bose, 3 H. A C. 162 ; 33 L. J. Ex. 1, 
211 . 


(a) The right alleged in^this count is an acquired right, it being claimed 
in respect of the null ; it would not be supported by evidence of the mere 
natural flow of the water irrespective of on acquired right for the use of the 
mill. (Frankum v. Earl Falmouth, 2 A. & £. 452.) 
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Count for OhHructing the Plaintiff* s Piqht to discharge the Pain* 
water from the Eaves of a Building on to the adjacent Land. 

(Ventie local.) That the plaintiff was possessed of a dwellinp;- 
house, and was entitled to have the rain-water that did and niiglit 
from time to time naturally fall on a certain roof, part of the said 
dwelling-house, drop from the eaves of the said roof upon the land 
adjoining the said dw^elling-house, and to have the said eaves pro- 
ject over the said land ; and the defendant wrongfully removed the 
said eaves, and by building on the said land close to and higher than 
the said roof, prevented the said roof from having such eaves as 
aforesaid projecting over the said land, and prevented such rain- 
water as aforesaid from dropping from the said eaves upon the said 
land, and penned back the same upon the said roof ; whereby the 
plaintiff’s said dwelling-house was rendered w^et and unhealthy, and 
was permanently injured and lessened in value. 

Like count hy a reversioner : Battishill v. Beed^ 18 G. B. 696, 
698 ; 25 L. J. C. P. 290. 


Count against the Occupier of the adjoining Land for ivronqfully 
discharging Bain-water from his Eaves on to the Plaintiff'* s l^and. 

(Venue local.) That the defendant wrongfully erected and kept 
erected near to and abutting upon land of the plaintiff a certain 
building, w ith the eaves thereof projecting over the said land of the 
plaintiff, so as to cause and thereby caused the rain-water from time 
to lime falling on the said building to run therefrom and drop on 
the said hind ; whereby the same was rendered wet and useless to 
the plaintiff. 

Like count : Fay v. PrenticCy 1 C. B. 828. 

Like count hy a reversioner : Battishill v, Beed, 18 C. B. 696, 
698 ; 25 L. J. C. P. 290; Tucker v. Xewmany 11 A. & E. 40 ; and 
see antCf “ Beversionf p. 395, 


See ante., Ferry'* p. 831 Fishery** p, 332; “ Trespass '* p. 
417 ; post, “ JVays^' p. 430. 


Ways (a). 

For Obstructing a Private Bight of TTay. 

(Venue local.) That the plaintiff was possessed of a messuage, and 
was entitled to a right of way from the said messuage over a certain 

(a) Eights of way are public or private. An individual cannot 

maintain an action for the obstruction of a public way unless he has suffered 
a particular and special damage from the obstruction. (See “ 
ante, p. 377 ; Wilkes v. Hungerford Market Co., 2 Bing. N. C. 281 ; Rose 
v. Orores, 5 M. & Cl. 613 ; Simmons v. Lillystone, 8 Ex. 431) The owner 
of a private right of w ay w ould be entitled to maintain an action and recover 
nominal damages for an obstruction, although no special or substantial da- 
mage was suffered thereby. 

An action will lie at the suit of a reversioner for an obstruction to a right 
of way, wliere the obstruction is of a permanent character and injurious to 
his reversion {Kidgill v. Moore, 9 C. B. 364 ; Bell v. Midland Rg. Co., 10 
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close to a public highway, and back again from the said public high- 
way over the said close to the said messuage, for himself and his 
servants on foot and with horses, cattle and carriages at all times of 
the year ; and the defendant wrongfully obstructed the said wt^. 
Like counts : South Metropolitan Cemetery Co. v. Eden, 16 U. B. 
42; Benpe v. Swaine, 15 C. B. 784; Worthington y. Gimson^^^ 
L. J, Q. B. lie ; Dodd v. Burchell, 1 H. <& C. 113 ; 31 L. J. Ex. 
364. 

Count for obstructing a right of icay to which the plaintiff was 
entitled for special purposes, as taking in coals, repairing pipes he* 
longing to his house, etc. : Sinchliffe v. Earl Kinnoul, 5 Bing. N. 
C. 1. 

For ohsti'ucting a right of way over a close appurtenant to th( 
houses in a certain street, being a close appropriated as a pleasure* 
ground for the inhabitants : Duncan v. Louch, 6 Q. B. 904. 


Count for Obstructing a Eight of Way along a Watercourse mto a 

Navigable Elver. 

That the plaintiff was possessed of certain land, and was entitled 
to have a right of way from the said land to and along a stream or 
watercourse into a certain public navigable river, and so back again 
from the said river to and along the said stream or watercourse and 
thence to the said land of the plaintiff, for himself and his servants 
to go. return, pass, or repass in boats at all times of the year, at his 
and their free will and pleasure ; and the defendant wrongfully ob- 
structed the said wav. 

A like cou7it : Bower v. Hill., 1 Bing. N. C. 549. 


Counts for nuisances and obstructions to public highways, see 
Nuisance f ante, p. 324. 


C. B. N. 8. 287 ; and see ^'Reversion," ante, p, JiO.'i) ; hut an action will 
not lie at the suit of a reversioner for a mere exercise of a riglit of way not 
injurious to the reversion, altluuigh done with tlic intent to establish an 
easement upon the land. {Baxter v. Taylor, 4 B. & Ad. 72 ; and see ante, 
p. 394.) 

In pleading a private right of way, the right may be stated generally 
without setting forth tl»e nature of the title. (”2 & 3 Will. IV. c. 71, s. 6; 
see “ Commons f ante, p. 2St» ; “ Watercourses,'^ p. 426.) QualiOed rights 
of way must be pleaded a<‘eorcling to tlie facts. (Brunion v. Ball, 1 Q. B. 
792.) A risrlit of way to a piece of land is limited to the ordinary and rea- 
sonable use of such land, in the absence of evidence of a larger U8<*, and any 
larger use is an excess. {WiUtojns v. James, L. K. 2 0. P. 577 ; 36 L. J. 
C. P. 2.56.) If the declaration alleges the right too largely, and the plaintiff 
can only prove a part, he is not entitled to the verdict on a traverse of the 
right (Bjairiton v. Hall, 1 Q. B. 792) ; but if the allegation is divisible, he 
may have a verdict for such divisible part as he snce-ecds in proving, see 
Giles V. Groves, 12 Q. B.^21; and see ante, p. 287. In 

^’pleading sl private right of way it is necesBary to state the termini, but not 
jin the case of a public way. (Rouse v. Bardin, 1 H. Bl. 353.) Even in 
this former case it is not necessary to show the closes (if any) which inter- 
vene. [Duncan v. Louch, 6 Q. B. 904; Simpson v. Lewihwaite, 8 B. A Ad. 
226.) 
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Count against a Witness for not attending in pursuance of a 

Subpoena (a). 

That the plaintiff* commenced an action against G. H, in the Court 

of at Westminster, and such proceedings were thereupon had 

in the said action that certain issues joined therein were about to 
come on for trial by a jury of the country, and the plaintiff* on the 

day of , A..D. , sued out of the said Court a writ of 

subpoena ad testifivandum directed to the defendant, whereby her 
Majesty the Queen commanded the defendant that, all things set 
asiae and ceasing every excuse, he should be and appear in his proper 
person before [her justices assigned to take the assizes in and for the 
county of , at , in the said county, or as the case mag he ac- 
cording to the terms of the subpoena^ on , the day- of 

(a) This action is at common law, and is the usual mode of suing ; but 
the plaintiff may proceed under the statute 5 Eliz. c. 9, s. 12, which gives 
to the party grieved an action of debt for a penalty of £10, and such further 
recompense as by the discretion of the judge of the Court, out of which the 
said process, shall be awarded, according to the loss and hindrance that the 
party w hich procured the said process shall sustain by reason of the non- 
appearance of the witness. See a count framed on this statute : Pearson v, 
lies, 2 Doug. 556. The witness may also be proceeded against by attach- 
ment for contempt of court, (1 Chit. Pr. 11th ed. 318.) 

Where the declaration alleged tliat the plaintiff had a good cause of ac 
tion in the original suit, and that the evidence of the defendant was mate 
rial, it w’as held that these allegations were not. denied by the plea of noi 
guilty {Needham v. Fraser, 1 C. B. 815) ; but a good cause of action in tin 
original suit is not essential in all cases to maintain an action against a wit- 
ness for not attending, for where several is^ues were joined in the original 
suit, on some of which the plaintiff was entitled to succeed, although lie 
bad no cause of action, he may maintain an action against the witness in 
res|>ect of the issues lost through his absence. (Couling v. Coxe, 6 C. B. 
703.) 

The existence of actual damage fs essential to the action, as the law* will 
not imply a loss to the plaintiff from mere disobedience to the subjxeiia. 
{Coulim/ V. Coxe, 6 C. B. 703 ; and see Yeatman v. Dempsey, 7 C. B. N. 8. 
628 ; 29 L. J. C. P. 177.) Tlie plaintitfis entitled to recover all tlie costa 
he has been put to by the non-attendance of the defendant as a witness, 
if laid as damages in the declaration ; as wJiere he has been compelled to 
withdraw the record he may recover his owm costs of going to trial, and the 
costs he lias become liable to jiay to the opposite party. {Needham v. Fraser, 
1 C. B. 815, 823.) And as above stated, where there arc several issues, he 
may recover the costs of those wdiich would have been found for liiin upon 
the testimony of the defendant, though he ftiiled upon other issues which 
defeated the action. {Couling v. Coxe, supra.) 

Conduct money paid to a witness with a subpoena, if the witness does not 
attend, may be recovered back as money received to the use of the plain- 
tiff. {Martin v. Andretos, 7 E. & B, 1 ; 26 L. J. Q. B. 39.) 

An action for defamation will not lie against a witness for false and mali- 
cious statenicnts made in the course of judicial proceedings {Lake v. King, 
1 Wma. Saund. 131 h (1) ; Revis v. Smith, 18 C. B. 126 ; Henderson v. Broom- 
head, 4 H. k N. 569 ; 28 L. J. Ex. 360 ; and see ante, p, 303 ; but a qui 
tarn action to recover the penalty of twenty pounds is given by 5 Eliz. c. 9, 
aa. 6, 8 to the party grieved, against a jiersou committing wilful perjury. 
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tben instant [or next], by of the clock in tbe forenoon of tbe same 

day, to testify the truth according? to his knowledge in the said ac- 
tion then pending between the plaintiff and the said on the 

part of the plaintiff, and at the day aforesaid to be tried, and that this 
the defendant should by no means omit under the penalty of £100 ; 
and the plaintiff, a reasonable time before tlie time appointed for 
the trial of the said issues, caused the said writ to be made known 
and shown to the defendant, and a copy thereof to be left with 
him, and then paid him a reasonable sum of money for his costs 
and charges in and about his attendance as a witness according to 
the said writ, and the said issues in the said action afterwards in 
the place and at the time in the said suhptvna mentioned were 
called on for trial, and the ap|H»arance and testimony of the de- 
fendant were necessary and material on behalf of the plaintiff on 
the trial of the said issues, and would have enabled the plaintiff 
to obtain a verdict on the said issues, and the plaintiff could not 
safely proceed to trial w’ithout the appearance and testimony of the 
defendant ; yet the defendant did not appear as a witness accord- 
ing to the said writ of subpoena, w hereby the plaintiff was obliged 
to withdraw the record of the said issues, and to pay the said 6r. IT. 
his costs, and lost the expenses which he had incurred in preparing 
for the trial of the said issues and incidental thereto, ana was de- 
layed in his said action. 

Like counts : MvJletf v. Hunt, 1 C. & M. 752 ; Lamonf v. Crook, 
6 M. & W. (U5 ; yeedham v. Fraser, 1 C. B. Kl5 ; 3 D. & L. 
190 ; Coullng v. Coxc, 0 C. B. 703. 

Like counts where the plaintijf was nonsuited in consequence of 
the defendant not attending on his subpoena : Afasterman v. Judson, 

8 Bing. 224 ; Davis v. Lovell j 4 M & \V. 078. 


Count against a witness for not prod ueinq documents in obedience to 
a Suhptetui duces tecum : Amey v. Long^ 9 East, 473. 


Count {in contract) for breach of a promise to attend as a wif-^ 
ness at a trial, and give i ridence without a subpa na : Yeatman 
V. Dempsey, 7 C. B, S. 028 ; 9 Ib. 881. ; ante, p. 209. 


Count for preventing the service of a subpwna on a witfwss : 
Wigens v. Cook, 0 C, B/N. S. 784, 787. 
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CHAPTER IV. 

COMMENCEMENTS AND CONCLUSIONS OE PLEAS AND 

SUBSEQUENT PLEADINGS. 


Commencements of Pleas (a). 


Commencement of a Plea in Bar, (C. L. P. Act, 1852, s, 67/ 

Sched, B, 34.) 

In the Queen’s Bench [or Common Pleas, or Exchequer of Pleas]. 

The day of , a. d. . 

F, The defendant, by G, H. his attorney [or in person, as 
ats. > the case may he"] says [here state the substance of the plea : 
B, j no formal coyiclusion is necessary. C. L. P. Act, 1852, s. 67.] 


(a) Pleas: — Form of commencement.’] — By the C. L. P. Act, 1852, s. 
67, No formal defence shall be required in a plea, or avowry, or cogni- 
zance, and it shall commence as follows, or to the like effect : — 

“ The defendant by his attorney ” [or in person, or as the case 

may he] “ says that ” [here state tfiS first defence]. 

And it shall not be necessary to state in a second or other plea, or avowry, 
or cognizance, that it is pleaded by leave of the Court ora judge, or accord- 
ing to tlie form of the statute, or to that effect ; but every such plea, 
avowry, or cognizance, shall be written in a sepamte paragraph, and num- 
bered, and shall commence as follows, or to the like effect : — 

“ And for a second [e^c.] plea the defendant says that ” [here state 
second^ etc., defence.] 

Or if pleaded to part only, then as follows, or to the like effect : — 

“ And for a second [etc.] plea to” [stating to what it is pleadeA]^ 
“ the defendant says that,” [e^c.] 

And no formal conclusion shall be necessary to any plea, avowry, cogni- 
zance, or subsequent pleading.” 

Title and date.] — “ Every pleading shall bo entitled of the proper Court, 
and of the day of tlie month and the year when the same was pleaded, and 
shall bear no other time or date.” (C. L. P. Act, 1852, s. 54; and scean^, 
'p. 1, n. (flf).) Added, as well as amended pleas bear the date of the original 
pleas, and sliould not be dated of the day when actually pleaded ; see per 
vVilles J., L. R., 1 C. P. 250, n. (1). It is not usual to date added pleas 
when delivered ; 1 Chit. Pr. 12th ed. 298. They are copied in the issue 
and record os if they had been pleaded with the others. 

All the pleadings subsequent to the declaration (where the names of the 
parties appear in full in the body) are also entitled in the cause by the in- 
sertion of the surnames of the parties in the margin, the name of the 
party pleading being always placed iirst. Thus the plea is entitled F. ats. 

U 
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B. j the replication B. v. F. ; the rejoinder F. ats. B. ; etc. If dther party 
sues or is sued in a representative character, this description should 
added to the name in the margin ; see post^ p. 450. 

Time for pUadingJ] — The defendant having appeared may plead at once 
after the delivery or filing of the declaration ; but he is not obliged to plead 
in bar without a notice to do so. For the plaintiff cannot sign judgment 
for want of a plea unless notice to plead has been given. {Fenton v. Anstioe^ 
5 Dowl. 113 ; 1 Chit. Pr. 12th ed. 232.) Formerly a rule to plead and a 
demand of plea were also necessary ; but by the C. L. P. Act, 1852, s. 62, 

t “No rule to plead or demand of plea shall be necessary, and the no- 
tice to plead indorsed on the declaration or delivered separately shall be 
suflieient.” 

By s. 63, In cases where the defendant is within the jurisdiction, the 
time for pleading in bar , unless extended by the Court or a judge, shall be 
and a notice requiring the defendant to plead thereto in eight 
days, otherwise judgment may, whether the declaration be delivered or filed, 
be indorsed upon the declaration or delivered separately \ * and see s. 29. 

The proceedings in actions against defendants out of the jurisdiction are 
regulated by ss. 18, 19. (See Bates v. Bates, 9 C. B, N. S. 561 ; 30 L. J. 
, C. P. 191 ; and see 1 Chit. Pr. 12tii ed. 213.) 

' The time for pleading dates from the notice to plead, and is reckoned ex- 
' elusive of the first day and inclusive of tiie last day (r. 174, H. T. 1853). 
* Dilatory pleas, as pleas to the Jurisdiction and pleas in abatement, must 
be pleaded within four days . (fcITiTTPITTlh ed. 460, 471.) If the last 
day in any case is a Sunday, Christmas Day, Good Friday, or public &8t or 
thanksgiving, the time is to be reckoned exclusive of that day. And the 
days between Tliursday next before and Wednesday next after Easter Day, 
and Christmas Day and the three following days, are not to be reckoned 
(rr. 174, 175, H.T. 1853). 

I The notice to plead should mention the time allowed for pleading. 
I (Hifferman v. Langelle, 2 B. & P. 363.) And if it were to mention a 
longer time tlian necessary the defendant would, it seems, be entitled to the 
whole of it. {Solomonson v. Parker, 2 Dowl. 4<)5.) If it mentions no time, 
' or too short a time, it is irregular; see Chit. Forms, 10th ed. 97. 

By r. 21, H. T. 1853, ** A defendant shall be allowed the same time for 
pleading after the delivery of particulars under a judge’s order which he 
had at the return of the summons, unless otherwise j)rovided for in such 
order.” If the defendant requires further time to plead, he must apply for 
a judge’s order (1 Chit. Pr. 12th ed. 245), which, if granted, is generally 
made subject to what are call-d “the usual terms these are “ pleading 
issuably, rejoining gratis, and taking short notice of trial.” {Ib. p. 247.; 
As to what is an issuable plea, see post, p. 2 If). Rejoining gratis means re- 
joining within four days after replication, without a notice to rejoin. “The 
expression * short notice of trial ’ shall in all cases be taken to mean four 
days.” (R. 35, H. T. 1853 ; see 1 Chit. Pr. 12th cd. 314.) If the defendant 
docs not plead within the time or extended time allow'ed, the plaintiff may 
sign judgment j see “ Judgment for want of a Plea,*' 1 Chit. Pr. 12th 
ed. 290. 

By the C. L. P. Act, 1852, s. 90, “ Where an amendment of any pleading 
is allowed, no new notice to plead thereto shall be necessary ; but the op- 
posite party shall be bound to plead to the amended pleading within the 
time specified in the original notice to plead, or within two days after the 
amendment, whichever shall last expire, unless otherwise ordered by the 
Court or a judge ; and in case the amended pleading has been pleaded to 
before anumdmont, ancU is not pleaded to de novo within two days after 
amendment, or within such other time as the Court or a judge shall allow, 
the pleadings originally pleaded thereto shall stand and be considered as 
pleaded in answer to such amended pleading.” 
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No plea (except a defence pleaded puis darrein continuance^ C. L. P. 
Act, 1852, s. 69) can be delivered between the 10th August and 24th Oc- 
tober (2 Will. IV. c. 39, 8. 11), and a plea delivered within that time is a 
nullity. By r. 9, H. T. 1853, In case the time for pleading to any de- 
claration, or for answering any pleadings, shall not have expired before the 
10th day of August in any year, the party called upon to plead, reply, etc., 
shall have the same number of days for that purpose after the 24th day of 
October, as if the declaration or preceding pleading had been delivered or 
filed on the 24th of October.” 


Substance or body of the plea."] — The plea is a statement by the defen- 
dant of his answer to the plaintiff’s declaration. 

Pleas are commonly divided into pleas dilatory and pleas peremptory or 
in bar : the former are not pleaded to the cause of action, but are pleaded 
either to the jurisdiction of the Court in which the action is brought, or in 
abatement of the action in its present form ; the latter are pleaded to the 
cause of action alleged in the declaration. (Steph. PI. 7th ed. 45 ; 1 Chit. 
PI. 7th ed. 457.) 

As to pleas to the jurisdiction, see post, Chap. V, “ Jurisdiction f and as 
to pleas in abatement, see post. Chap. V, “ Abatements 

Pleas i n bar answer tlie alleged cause of action ; they either deny facts 
stat^i tHe declaration which are maferfal toTlie cause of action, or^ ad- 
mitting the facts alleged in the declaration, they state some new ya t ter of 
which avoids their legal effect. The former are called traverses orpteas 
in denial ; the latter, pleas in cotfession and avoidance. 


Pleas in denial or traverses^ — Pleas in denial either traverse specifically 
and in terms sonic mnteriaraflegation in tlie declaration, and may be called 
specific traverses, or they deny in a general and appropriate form one or 
more of the facts, and are call^ general traverses or general issues. As to 
the scope of the general issue, and when it is necessary or proper to use 
a specific traverse, see post. Chap. V, “ General Issue, and Chap. VI, 
General IssueS 

Formerly, any defences which amounted to the general issue must have 
been pleaded in that form j but by the C. L. P. Act, 1852, s. 76, " A defen- 
dant may either traverse generally such of the facts contained in the decla- 
ration as might liave been denied by one plea, or may select and traverse 
separately any material allegation in the declaration, although it might have 
been included in a general traverse.” 

A specific traverse should be framed in the terras of the allegation denied 
antt it Will belh a negative or aflirmativo form, according to the form of th< 
allegation traversed. It^i^iould deny only the sul^stapce^of the allegation 
and must not include any Irnmalerial things” mvoTved init, as timei'^uan 
tity, or amount. If the denial covers several things, any of which woulc 
be sufficient to maintain the action, care must be taken to frame the tra- 
verse in the disjunctive. Traverses formerly denied the facts “ in mannei 
and form as alleged but these words were not essential, and the words 
in iiiannor and form ” are now omitted. (Steph. PI. 7th ed. 174.) 

There is one allegation which now frequently occurs in declarations, 
which cannot be traversed in terms. This is the general averment of the 
performance of conditions precedent which is allowed by the C. L. P. Act, 
1852, 8. 57. That section expressly provides that “ the opposite party shall 
not deny such averment generally, but shall specify in his pleading the con- 
dition or conditions precedent, the performance of which he intends to 
contest.” See “ Conditions Precedent,'^ ante, p. 147 (a), and post. 

The denial of the breach in counts in contract is sometimes framed like 
other specific traverses, in the terms of the allegation traversed, and some- 
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times iu the form of a general denial, thus, “ the defendant denies the 
alleged breach.” The practice at Judges’ Chambers differs as to the form in 
which the plea is allowed to be pleaded ; some of the learned judges re- 
quire a specific traverse in terms, whilst others allow the general denial (and 
see Coulson v. Attwood, 26 L. J. Ex. 244, 245, n. (1) ). Until a unifor- 
mity of practice is finally established, the safer course would seem to be to 
traverse the breach in terras. 


A plea in denial admits the truth of all the allegations in the declaration 
w hich are not denied by it, provided they are material and might be de- 
nied ; for it is an essential principle of ple ading that whatever is not denied 


is adrait^ ,~and each^plea is to ho cohsidered by itseT!^ as if i^wereHEKe^ 
oflb oil Uie record. Thus, a plea of the general issue admits the truth of all 
the material allegations which it does not cover ; and a specific traverse 
of a particular allegation admita the truth of all the other material alle- 
gations contained in tlie declaration. (Jones v. JBrown^ 1 Bing. N. C. 
484 ; Noel v. Boyd^ 4 Bowl. 415 ; Sanderson v. Collman^ 4 M. & Q-. 
209, 225 ; and see, as to the effect of the general issue, post^ Chaps. V, 
VI.) But an allegation is thus admitted only to the extent to which it 
would require to be proved, if traversed. (King v. Walker^ 2 II. & C. 384 ; 
33 L. J. Ex. 167.) As to admissions on tlie record, whether by traversing 
other matters, by pleading in confession and avoidance, by demurring, or 
by suffering judgment by default ; see I Taylor on Evid. 5th ed. 716-729. 

Al^tt^ rs of inducement which are explanatory only of the facts and 
nof^sentiaPlo“tlie“^U8e of action ciumot be traversed. (See ante^ p. 7 ; 
Steph. FI. 7th ed. 223.) 


Allegations of special dam^e cannot be ti*aversed or pleaded to : except 
where the s pecTal^mal^ constitutes the gist of tlie action, and there it is 
denied by the plea ot tli^ general issue (see anie^ p. 12). 

Mere mattere of agg ravation cannot be directly pleaded to. See ante^ 
p. 420, n. (a). 

Trj^ Igpces of law c annot be traversed or disputed by plea ; thus, allega> 
t ip 1 is^f duty w 1 iicirare the legal rgguJX of fa cts can not be travers ed. (Proper 
V. Chadw'ick^^ Biii^. "Jir. C. i^34 ; A^ey v . C H. Keates v. 

Earl Cadogan^ 10 C. B. 591 ; Catie v. Chapman^ 5 A. & E. 647 ; Seymour 
V. Maddox, 16 Q., B. 326; and see Duiton v. Powles, 2 B. & S. 174; 30 


L. J. Q. B- 169.) The proper mode of meeting such allegations is either to 
traverse the facta which raise the duty in law, or to dispute the legal in- 
ference drawn from the facts by demurrer. Allegations compounded of law 
and fact are traversable. {Lucas v. Nockells, 10 Bing. 157 ; Hansford v. 
Copeland^ 6 A. & E. 482 ; Stejih. PI. 7th ed, 176.) 

A traverse casts upon the plaintiff the burden of proving the allegation 
denied ; but it is not always advisable to traverse every traversable allega- 
tion, because the defendant has to pay the costs of the issues on which he 
fails (C. L. P. Act, 1852, s. 81, post, p. 441; ; and also because where the 
proof of any issue lies u})on the plaintiff lie has the right to begin, which 
involves the right of reply if evidence is adduced by the defendant. This 
may still be an imiiortant consideration notwithstanding the 0. L. P. Act, 
1854, 8. 18. 

In all actions for unliquidated damages, whetlier in contract or in tort, 
the plaintiff has the right to begin by reason of the proof of the damages 
lying upon him, though all the other issues lie upon the defendant ; but 
in actions for ascertained or nominal damages, the defendant, by omitting 
to traverse and pleading afllrmatively only, may gain the right to begin. 
(Mercer v. Wkall^ 5 Q. B, 447 ; and see, us to the practice at Nisi Prius, 
Koscoe ou Evidence, 10th ed. 218; Taylor on Evidence, 5th ed. 381-386; 
1 Chit. Pr. 12th ed. 383.) 

On the other hand, it is sometimes important to take a traverse in order 
to compel the plaintiff to call a particular witness whom the defendant may 
wish to cross-examine, or by whose evidence he may hope to prove a parti- 
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oular fact w^hich may be essential to his case ; and this may sometimee 
enable the defendant to dispense with calling witnesses. 

Pleas in confession an d avoidance .~\ — Pleas in confession and avoidance 
conleSs the ti^btli of UnT facts alleged in the declaration to which they are 
pleaded, and state new facts which avoid their legal effect. They have been 
naturally divided into two classes (Steph. PI. 7th ed. 183) : P leas in justi fi- 
c tion o r excuse^ stating facts which show that the plaintiff never had any 
cause of action \ as, to a declaration charging that the defendant assaulted 
the plaintiir, the plea that the plaintiff first assaulted the defendant, where- 
upon the defendant committed the alleged assault in self-defence; or, to a 
declaration upon a contract, the plea that the plaintiff and defendant re- 
scinded or altered it before breach ; and pleas in discharge^ stating facts 
which show a subsequent discharge of a cause of fiction once subsisting ; as, 
to a declaration for a breach of contract, the plea that the plaintiff after- 
wards by deed released the defendant ; or, to a declaration for a debt, the 
plea that the defendant discharged it by payment. Tha distinction de- 
pends upon whether the defence existed before the alleged breach or arose 
after it. 

If the new matter constituting the defence by way of satisfaction or dis- 
charge arose before action, it is pleaded in bar generally ; if it arose after- 
wards and before plea, it is pleaded in bar to the further maintenance of the 
action ; if it arose after plea, it may be pleaded fuis darrein continuance. 
(Sec post, p. 450, 451.) 

Replication s and sub seq uen t p leadi ngs m ay also be either traverses or in 
conlessidii and avoidance of the preceding pleading ; but the latter do not 
admit of the above classification into matters in justification or excuse and 
matters in discharge. 

By r. 8, T. T. 1853, In every species of on j^ontract all matters 

in confession and avoidan^ mcfucllng not only ilios^ by way o7 discharge, 
but those which show the transaction to be either void or voidable in point 
of law on the ground of fraud or otherwise, shall be specially pleaded ; 
e. g. iufancy, coverture, release, ]myment, perfomianee, illegality of con- 
sideration, either by statute or common law, drawing, indorsing, accepting, 
etc., bills or notes by way of aceoininodation, set-off, mutual credit, unsea- 
worthiness, misrepresentation, concealment, deviation, and various other 
defences must be pleaded.” By r. 12, T. T. 1853, the same rule is applied 
to actions on covenants anef specialties ; and by r. 17, T. T. 1853, in actions 
for uxgi igs iiidepe ndent of contract, all matters in confession and avoidance 
sliall be pleaxleasjiecially, as in aclions on contract. 

Maitens founded on tlie rules and practice of tlie courts, or being mere 
irregularities in procedure, are not in general pleadable. (1 Chit. PL 7th ed. 
486.) 

Matter of defence upon equitable grounds could not be pleaded at com- 
mon law, but may now be jileaded under the C. L. P. Act, 1854, s. 83. 
(See posty Cliap. V, “ Equitable P/eew.”) 

Provisions of the C. L. P. Act^ 1852, as to pleas^ etc.'] — The following 
provisions of the C. L. P. Act, 1852, in addition to those already noticed, 
and to some others w'hieh wdll bo found under the forms to which they 
more particularly relate, have simplified the mode of framing pleas, and 
have also dispensed with many formal requirements, such as express colour, 
special traverses, etc., which were formerly necessary or material in certain 
cases. 

By s. 49, All statements which need not be proved, such as the state- 
ment of time, quantity, quality, and value, where these are immaterial,’* 
** and all statements of a like kind shall be omitted.” 

By 8. 51, ” No pleading shall be deemed insutlicient for any defect which 
could heretofore only be objected to by special demurrer.” 




Pleas and Subsequent Pleadings. 


439 


to each count or cause of action, as the general issue pleaded to a declara- 
tion containing several counts. {Cox v. Thomason^ 2 C. & J. 498 ; Knight 
T. Brown^ 9 Bing. 643.) So the general issue pleaded to an indebitatus 
count is distributable, and the verdict may be entered for the plaintiff for 
the part of the debt proved, and for the defendant for the residue. {Cou- 
sins V. Paddon^ 2 C. M. & R. 547 ; Welby v. Broum, 1 Ex. 770 ; Gore v. 
Baker, 4 E. & B. 470 ; 24 L. J. Q. B. 94 ; Traherne v. Gardner, 8E. & B. 
161 ; 26 L. J. Q. B. 259.) In actions of trover the pleas of the general 
issue and that the goods were not the plaintiff’s are distributable, and 
the verdict may be entered for the plaintift* as to some of the goods, and for 
the defendant as to the others {Williams v. Great Western Ry. Co., 8 M. 
& W. 856 ; Freshney v. Wells, 1 H. & N. 653 ; 26 L. J. Ex. 228) ; so in tres- 
pass de bonis asportatis {Routledge v. Abbott, 8 A. & E. 592) ; and upon a 
declaration charging a trespass in entering the plaintiff’s house and taking 
his goods, the issue under not guilty might be found for the plaintiff as to 
tlie former, and for the defendant as to the latter cause of action. (See 
Pritchard v. Long, 9 M. A W. 666.) In trespass to land the issue under a 
traverse of the property may be found for the plaintiff as to certain closes, 
and for the deWdant as to others. {Phythian v. White, 1 M. & W. 216 ; 
and see Doe v. Errington, 4 Dowl. 602 ; Alcock v. Wilskaw, 2 E. & E. 
633 ; 29 L. J. Q. B. 143 ; Doe v. King, 6 Ex. 791.) Where the declaration 
stated one libel containing various charges, with several distinct innuen- 
does connecting the charges with the plaintiff, the plea of the general issue 
was held to be distributable in respect of the several innuendoes, as they 
made the different charges equivalent in substance to distinct libels. 
{Prudhomme v. Fraser, 2 A. & E. 645.) But in a count for a malicious 
prosecution by an indictment for peijury containing ten different assign- 
ments of jierjury, where tlie plaintiff proved as to one only that it was with- 
out reasonable or probable cause, the plea of not guilty was held not to be 
distributable, the cause of action being one and entire. {Delisser v. Towns, 1 
Q. B. 333.) And where a declaration against a carrier for damage to goods 
charged negligence in stowage and otlierwise, and the plaintiff obtained a 
general verdict on proof of negligence in unloading, the plea of the general 
issue was held not to be distributable, so as to entitle the plaintiff to a ver- 
dict as to the stowage, there being but one cause of action. {Anderson v. 
Chapman, 5 M. & W. '183, but see per Crompton, J., and Blackburn, J., 
in Paterson v. Harris, 2 B. & S. 814 ; 31 L. J. Q. B. 277.) 

But the doctrine of distributiveness does not apply to a plea setting up 
an entire defence, which, on issue joined, is found untrue in an essential 
matter. Thus, where to a declaration on a promissory note the defendant 
pleaded that it was given in consideration only of a sum less than the 
amount of the note, wliich sum had been paid, and the plaintiff traversed 
only the payment and obtained a verdict, he was held entitled to recover 
the full amount of the note. {Robins v. Maidstone, 4 Q. B. 811.) 

Again, pleadings are generally so far divisible as to make it enough to 
prove so much os will support the substance of the issue. W^'liere a plaintiff or 
defendant states a right more largely than is required for the purpose of esta- 
blishing his claim or his defence, as sometimes occurs in stating rights of com- 
mon, rights of way, and other similar rights, if the statement of his right is 
divisible it is sufficient for liim to prove so much as will support his case, and 
the verdict may be entered for the other party as to the residue. {Ricketts v. 
Salweg, 2 B. & Aid. 360 ; Knight v. Woore, 3 Bing. N. C. 3, 534; Giles v. 
Groves, 12 Q. B . 721 ; and see Drewell v. Towler, 3 B. & Ad. 735 ; Beadsworth 
V. Torkington, 1 Q. B. 782 ; Bninton v. Hall, 1 Q. B. 792 ; Higham v. Bahett, 
5 Bing. N. C. 622; Bailey y. Appleyard, 8 A. & E. 161; and see “ Common,** 
ante, p. 287 ; post, Chap. VI. ; “ Ways,** ante, p. 429; post. Chap. VI.) 
On a declaration on a policy of insurance claiming for a total loss, the issue 
raised by a traverse of the loss is distributable, and may be found for the 
defendant as to all the claim except such partial loss as the plaintiff may 
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prove. {Benson v. Chapman^ 8 C. B. 950 ; Paterson v. Harris^ 2 B. & S. 814 ; 
31 L. J. Q. B. 277 ; King v. Walker, 2 H. & 0. 384; 3 Ih. 209 ; 33 L.' J. Ex. 
167, 325.) Upon a declaration against charging a breach by not, 

carrying and delivering the goods, wheroDythey were wholly lost to the 
plaintiff, the plaintiff is entitled to recover upon proof of a delay in the 
delivery. (Raphael v. Plckford, 5 M. & G-. 551 ; see “ Carriers,'* ante, p. 
124. See also Hoare v. Lee, 5 C. B. 754.) Where tlie defendant in an action 
of sland er pleaded a multifarious plea of justification setting forth several 
distinct aefenccs, and succeeded in proving one, but failed in the others, ho 
was held entitled to the verdict on the whole plea, but to the costs only of 
the part on which he succeeded, and the issue was held not divisible in 
favour of the plaintiff, because the seventy-fifth section applies only to cases 
where the pleading answers in part the previous pleading, and miglit have 
been properly limited to that part. (Reynolds v. Harris, 3 C. B. N. S. 267 ; 
28 L. J. C. P. 26, but see BidduJph v. Chamherlayne, 17 Q. B. 351.) 

Ipima terial ave rments, whether in the declaration or any other pleading, 
which niight be struck out without affecting the substance of tlie })leading, 
need not be proved. (Williamson v. Allison, 2 East, 446 ; Wells v. Hop^ 
kins, 5 M. & W. 7 ; Butt v. Great Westei'n Ry. Co., 11 C. B. 140; Forman 
V. Wright, Ih. 481 ; and see Taylor on Evidence, 5th ed. pp. 247, 255.) But 
if an issue be taken on a pleading which is wholly immaterial or bad in 
substance, every averjuent in it is required to be proved. 

When tlie question arises on demu rrer, pleadings bad on the face of them 
are generally held not to be distnbutatle ; the rule being that a pleading 
(subsequent to the declaration) bad in part is bad altogether. Thus, a plea 
of accord and satisfaction showing only a partial performance of the accord 
was held bad on demurrer, and not available as a defence pro tanto. (Gabriel 
V. Dresser, 15 C. B. 622.) And “ a vast variety of cases show tliat a plea 
not answering the whole that it professes to answer is bad in tot o, whether 
it be pleaded to varTous facts in one count, or to various counts, or as a 
ground of defence for various persons” (per Holroyd, J., in St. Germains 
V. Willan, 2 B. & C, 216, 221) ; as, a plea of the Statute of Limitations 
pleaded to two counts, to one of which it ^vas inapplicable ( fVebb v. Martin, 
1 Lev. 48) ; a plea of illegality addressed to several claims in an indebitatus 
count, to one of wliich it could be no defence (Lyne v. Siesjield, 1 11. N. 
278) ; a plea in abatement for the misjoinder of parties pleaded to several 
counts, to one of which it was inapplicable. (Phillips v. Clagyetl, 10 M. & W, 

102. ) So, in an action for an irregular or illegal execution of process, 
brought against the slierifi' and the party who sued out the process, if the 
defendants Join in a plcu of justification which is imsutficient as a defence 
by the party, it is bad as regards the sheriff also. (Andrews v. Morris, 1 
Q. B. 3, 17 ; sec ” Process," post, (y’kap. Vi.) So in an action of trespass 
for false imprisonment brought ugaiiibt a constable and a private }>erson, a 
plea by them jointly, if bad as to one is bad as to both. (Hedges v. Chap^ 
man, 2 Bing. 523 ; sec also Wins. Saund. 28 a ; Sti'pli. on PI. 7th cd. 355 ; 
Trueman v. Hurst, 1 T. R. 40; Goodwin v. Cremer, 18 Q. B. 757 ; Ash v. 
Pouppeville, L. R. 3 Q. B. 86 ; 37 L. J. Q. B. 55 j Chappell v. Davidson, 18 
C. B. 194; 35 L. J. C. P. 225. But see Blag rave v. Bristol Waterworks Co., 
1 H. & N. 369; as to which see Qoldsmid v. Hampton, 5 C. B. N. 8., 94, 

103. ) 

Pen iprrerB may b e taken dist ribiitive ly wlion tlioy are aildrcssed to dis- 
tinct matters, some oT^ wTneh arc sufficient in law and others not. (8ee ” Z>c- 
murrer," post. Chap. VII.) > 


Issuable pleas .'] — An issuable plea is one which puts the merits of the 
cause in is.sue, either on the facts or the law, and upon which a deebion on 
demurrer or by a juiw would determine the action upon the merits (Mavkay 
V. Wood, 7 M. & W. 420, 421 ; Zulueta v. Miller, 2 C. B. 895, 901) ; it 
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does not mean necessarily a good plea {Steele v. Harmer^ 14 M. & W. 136, 
139) ; but a plea which has been already adjudged to be bad by the judg- 
ment of a Court is a non-issuable plea, and a party is not entitled to ques- 
tion such a decision after an undertaking to ple^ issuabiy {BeaucLerh v. 
Hook. 20 L. J. Q. B. 485) ; so also a plea which is manifestlv bad and 
frivolous {Brown v. rtustin^ 4 Dowl. 161 ; Humphreifs v. Bari Waldegrave^ 
6 M. & W. 622 ; Millett v. Browne^ 2 H. & N. 837) ; a plea in abatement is 
not an issuable plea, as a plea that the plaintiff is an alien enemy {Shejpeler 
V. Durant y 14 C. B. 582) ; nor is a plea of the bankruptcy of one of several 
joint plaintiffs. {Staples v. Holdsworthy 4 Bing. N. C. 144.) But a plea of 
the bankruptcy of tlie defendant is an issuable plea {Serle v. BradshaWy 2 
C. & M. 148) ; so is a plea of tlie bankruptcy of a sole plaintiff before ac- 
tion { Willis V. Halletty 5 Bing. N. C. 465 ; and see Watkins v. BensusaUy 
9 M. & W. 422) ; and a plea of the Statute ot Limitations { Rucker y. Hannapy 
3 T. B. 124; Maddocks v. HolmeSy 1 B. & P. 228) ; and a plea of tender 
( Noone v. Smithy 1 II. Bl. 369) ; and a plea in bar of defendant’s coverture 
{Burch V. Leakey 7 M. & G. 377) ; and of the defendant’s infancy {Delajield v. 
Tannery 5 Taunt. 856). A plea pleaded to several counts, which in substance 
applies to one of them only, is not issuable. {Parratt v. Goddardy 1 Dowl. 
N. S. 874.) A general demurrer is an issuable pleading (although a special 
demurrer was not so); and therefore a defendant does not now preclude 
himself from demurring by being put under terms to plead issuabiy. If 
the defendant, being under terms to plead issuabiy, pleads a non-issuable 
jilea, eitlier alone or witli otliers, the plaintiff may treat the plea or the 
w'hole of the jjleas, if several, as a nullity, and sign judgment for want 
of a plea ; but he waives the objection if ho takes any subsequent step 
which recognizes tlie pleas, as obtaining time to reply {Stead v. Carey y 7 
M. & G. 616), or obtaining particulars of set-off {Scott v. Watsony 1 0. B. 
827 ; Verhisl v. De Keyser, 3 D. & L. 392) ; but the judgment cannot be 
signed before the time for pleading has expired. {Macher v. Billingy 1 C. M. 
AH. 577 ; Dakins v. Wagner y 3 Dowl. 535.) A defendant who is under 
terms to plead issnahly is not justified in pleading a non-issuable plea by a 
judge’s order to jilead sevond mutters {Humphreys v. Earl WaldegravCy 6 
JV[. & W, f>22), nor can it be su])]>ortcd by an affidavit of the defendant that 
it was fileaded bona fide. {Bateson v. Xee, 1 D. & L. 224.) 

See further as to issuable pleas, 1 Chit. Pr. 12th ed. 247 ; Dixon’s Lush’s 
Pr. 447. 

Pleading several matters.'] — By the common law the defendant was 
not allowed to plead more than one plea to the same part of the declaration, 
altliough he might plead several pleas when each answered a different part. 
So the jiliiintitf was confined to a single replication. (Steph. PI. 7th ed. 328.) 
This strictness was first relaxed in favour of the defendant by 4&5 Anne, c. 
16, 8. 4, w'hich enabled him with leave of the Court to plead to the declara- 
tion as many several matters as he should think neeessn^}^ The same right 
has now been extended to the plaintiff in his replication, and to both parties 
in the subsequent pleadings, by the following enactments of the C. L. P, 
Act, 1852, and the rules of II, T. 1853. 

By the C L. P. Aet, 1852, s. 81, “ The plaintiff in any action may by leave 
of tlie Court or a judge plead, in answer to the plea or the subsequent 
pleading of the defendant, as many several matters as he shall think neces- 
sary to sustain liis action ; and the defendant in any action may, by leave of 
the Court or a judge, plead in answer to the declaration or other subsequent 
pleading of the plaintiff, as many several matters as he shall think necessary 
for his defence, upon an affidavit of the party making such application or 
his attorney, if required by the Court or a judge, to the effect that he is ad- 
vised and believes that he has just ground to traverse the several matters 
proposed to be traversed by him, and that the several matters sought to be 

V 3 
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pleaded as aforesaid by way of confession and avoidance, are respectively 
true in substance and in fact ; provided that the costs of any issue, either 
of fact or law, shall follow the finding or judgment upon such issue, and 
be adjudged to the successful party, whatever may bo the result of the other 
issue or issues.” 

By 8. 83, “ All objections to the pleading of several pleas, replications, or 
subsequent pleadings or several avowries or cognizances, on the ground 
that they are founded on the same ground of answer or defence (see r. 2, 
T. T. 1853, infra)^ shall be heard upon the summons to plead several 
matters.” 

By 8. 84, '^The following pleas, or any two or more of them, may be pleaded 
together as of course, without leave of the Court or a judge ; that is to 
say,— 

A plea denying any contract or debt alleged in the declaration. 

A plea of tender as to part. 

A plea of the Statute of Limitations. 

Set-off. 

Bankruptcy of the defendant. 

Discharge under an Insolvent Act. 

Plen^ administ'ravit. 

Plen^ admiiiistravit prater. 

Infancy. 

Coverture. 

Payment. 

Accord and satisfaction. 

Release. 

Kot guilty. 

A denial that the property, an injury to which is complained of, is the 
plaintiff's. 

Leave and licence. 

Son assault demesne. 

And any other pleas which the judges of the superior Courts, or any eight 
or more of them, of whom the chief judges ot the said Courts shall be 
three, shall, by any rule or order to be from time to time by tlicm made in 
term or vacation, order or direct.” 

IS^o other ])lea8 have been added to the above list. 

By s. 86, “ Except, in the cases herein 8])eeiticalJy provided for, if cither 
party plead several pleas, replications, avowries, cognizances, or other plead- 
ings, without leave of the Court or a judge, the opjiosite party shall be at 
liberty to sign judgment ; provided that such judgiucnt may be set aside by 
the Court or a judge, upon an affidavit of merits, and such terms as to costs 
and otherwise as they or he may think fit.” (See Harvey v. 4 Ex. 

43.) 

The necessity for obtaining leave to }>lead several matters does not arise 
when no tw*o or more pleas, or no pleas except those mentioned in s. 81, 
are pleaded to the same part of the declaration or debt or cause of ac- 
tion (Archer v. Qarrard^ 3 M. & W. 63 ; 1 Chit. Pr. 12th ed. 279, 286) ; 
nor where several defendants sever in pleading, and each pleads only such 
plea or pleas as be alone might plead without leave. (Cazneau v. Morrice^ 
25 L. J. Q. B. 126.) 

It is further provided by r. 2, T. T. 1853, that “ Several pleas, replications, 
or subsequent pleadings, or several avowries or cognizances, founded on the 
same ground of answer or defence, shall not bo allowed ; provided that, on 
an objection take^ befort? the judge on a summons to plead several matters 
on the ground of such pleadings being in violation of this rule, the Court or 
the judge may allow such pleadings founded on the same ground of answer 
o** fi®f©nce as may ap|)ear to such Court or judge to be proper for the deter- 
mining the real question in controversy between the parties on its merits, 
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subject to such terms, as to costs and otherwise, as the Court or judge may 
think fit.” By r. 3, “ When no such rule has been made as to costs, and on 
the trial there is more than one pleading founded on the same ground of 
answer or defence, and the judge shall, at the trial, certify to that effect on 
the record, the party so pleading shall be liable for all costs occasioned by 
such pleading, in respect of which he has failed to establish a distinct ground 
of answer, or defence, including those of the evidence as well as those of 
the pleading.” 

The words used in the repealed r. 6, H. T. 4 Will. IV., were *‘one and 
the same principal matter,” for which the above expression, “ same ground 
of answer or defence,” has been substituted ; in the same way as with refer- 
ence to declarations in r. 1, the words “ the same cause of action ” are 
substituted for “ subject-matter of complaint so that where a single state 
of facts produces several legal results, the latter may be made the ground 
of several counts, pleas, etc., without a violation of the rules ; and the Court 1 
or a judge has a discretion to allow even a violation of the rules when it ' 
appears necessary for determining the real question in controversy on its i 
merits. Where there is a reasonable doubt whether the pleas are founded 
on the same ground, they will be allowed together ; lest otherwise the de- 
fendant should be deprived of his defence. (Shropshire Union Co. v. 
Anderson., 3 Ex. 401, 405.) 

The following are instances of pleas which the Courts have refused to 
allow to be pleaded together : — 

-nPleasoTI tluTgel^rarissue' w'ith special pleas of matter which might be 
proved under the general issue (Norton v. Scholefield, 1 Dowl. N. S, 638 ; 
Mattheirs v. Matthews, 7 C. B. 1024) ; and in actions on the indebitatus 
counts the plea of nunquam indebitatus, with a plea setting up the pen- 
dency of a sjK'oial contract (Gardner y, Alexander, 3 Bowl. 146) ; in an 
action by a railway company for calls, nunquam indebitatus, with pleas that 
tlio defendant was not a proprietor, and that notice of the calls was not 
given ; the company being bound to prove these facts under the general 
issue (London and Brighton Rg. Co.v. Wilson, 6 Bing. N. C. 138) ; to an ^ 
action on a policy non assxmpsit and a special plea setting up the terms of 
a memorandum annexed to the policy (Heath v. Durant, 12 M. & W. 
438) ; a plea of the general issue “ by statute,” together with a special 
plea amounting to the general issue at common law (Ross v. Clifton, 11 
A. E. 631 ; Legge v. Boyd, 1 M. & G. 898 ; but see Langfoi'd v. Woods, 

7 M. & G. 628, and see post. Chap. VI.) ; in an action for malicious prosecu- 
tion, not guilty, and a special plea of an absence of probable cause (Cotton 
T. Browne, 3 A. & E. 312) ; in an action for polluting plaintiff*’s well, not 
guilty, and a plea denying that the water was polluted (Norton v. Schole- 
field, 9 M. & W. 665) ; in an action of libel, a plea of the general issue, 
with a special plea of circumstances showing that it was privileged. (Lucan < 
V. Smith, 1 H. & N. 481, 26 L. J. Ex. 94.) 

Pleiis sub.stantially founded on the same ground, though varied in state- \ 
ment, are objectionable ; thus, four pleas, each amounting to an allegation 
of the same fraud, only stating it with various circumstances, were disal- , 
lowed. (Reid v. Rew, 2 Dowd. N. S. 543.) 

Also, whenever the statement in one plea is included in the wider state- 
ment of another, they are considered as founded on the same ground.^ 
(Thomson v. Bradbury, 1 Bing. N. C, 326.) As in an action on a bill, a 
plea that the bill was not duly stamped, and a plea traversing the acceptance. 
(Dawson v. Macdonald, 2 M. & W. 26.) So in an action for infringement 
of a patent, pleas to the whole patent, with pleas of the same matter to the 
undisclaimed part of the patent (Clark v. Kenrick, 1 D. & L. 392) ; or a plea 
that the patent was not a new manufacture, with a plea that it was not an 
invention in respect of which a patent could be granted ( Walton v. Bate* 
maiif 3 M. & G. 773) ; or a plea that the plaintiff* was not the first inventor , - 
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with pleas that other persons were the first inventors ; but a plea that the 
invention was not new was allowed together with a plea that part of the 
invention was not new, because the invention eolh’(*tivt‘ly might be new, 
though parts of it were not, v. Keiffhhtf^ 6 M. & (I. 10.19.) In 

trover bj the assignees of a bankrujd, the plea of not )>ossesse<i, and a plea 
that the goods were taken in execution without notiee of a prior act of 
bankruptcy, wore not allowed together, In'caiise the latter was contained in 
the former. {Turquami Hatvirn/^ 9 M. h W . 727.) In actions of trespass, 
pleas that the close is not the plaint and liberum ivncmentum^ and a 
justification under a iertii, are allowed together {Morse v. jipjierle^^ 
0 M. & AV. 1 15 ; Slocomhe v. Ltfnlh 5 although under the first 

the defendant might prove both the other defences. {Jones v. Chapman^ 
2 Ex. 803.) 

The Court or a judge, in the ex erei.se of their di^civtion, would not 
formerly allow any pleas to be pleaded together which wort? grossly repug- 
nant and ineonsisteiit ; but at pn'sent this objection is substantially limited 
to not allowing any otlicr pleas to be pleaded to the same jiarts of (he de- 
claration with a plea of tender {Maclellan v. IZoivardy 4 T. R. 19 1; Orgill 
V. Kemshead^ 4 Taunt. 459 ; set* “ Tender jmst) ; or jjaymont into Court 
{Thompson v. Jaelsonj 1 M. tk G. 242 ; Hart v. Denny y 1 II. k N. 009 ; 
Gales V. Holland, 7 E. & 1?. 330; O^Brien Vlemenf, 15 AI. Sc \V. 
435, see Payment into Courts' post) ; and to not allowing together such 
pleas as would produce an incongruity on the record. (See 1 Chit. Pr. 12th 
ed. p. 282 ) 

In an action against an executor, the defendant has boon allow'ed to plead 
ne vnques executor &nd plene adminisirarit. {Tyson v. Kendall y 19 L. J. Q. 
B. 431.) A defendant, sued as a inen)l)er of a eonipan^v, niay plead that he 
was not a member of the company, witli a plea of payment. {Phil Upson v. 
Tempest, 1 D. & L. 209.) 

In replevin, a defendant was allowed to plead two avowries, justifying 
under different and iiiconsixtent titles. (Erans v. Davies, 8 A, tk E. 302.) 

Formerly pleas in bar and pleas in bar to tin? further maintenance of tlio 
action were not allowed to be pleaded togetljcr; but now by r. 22, T. 
T. 1853, “ a plea containing a defojiee arising after the ccnumvucvmont of 
the action may be pleaded togetlier witli jilea.*. of defences arising before the 
commencement of the action ; provided that the ]>laintifr may eoufess such 
plea, and thereupon sliall be entitled to the costs of the cause up to the 
time of the ph*ading sueli first -jnentioned plea,” But tl»i», by r. 23, does 
not ap]>Iy to the case of such jdea ])leade(l by one or more only out of 
several defendants. (ScHi post, p, 452 n.) 

Leave will be refused to jilead manifestly bad or immaterial pleas 
{London and Briyhton By. Do. v. Wiison, 0 Bing. N. C. 1 J3 ; Murray v. 
Boucher y 9 Dowd. 537) ; us a plea of tlie defendant’s bankruptcy in an 
action against him as the public ofiicer of a eo!nj>any {Stev'ard v. Dunn, 11 
M. A W. 63) ; but not if tln're be any reasonable doubt on the subjtvt. 
{BuUey v. Foulkes, 7 Dowl. 839; Bailey v, ('nthrey, 1 Dowl. N. 8. 45t).) 
Leave w ill also he refused to jilead pleas w hieli, tliough not bad or imma- 
terial on the face of them, are in fact beside the merits, and only pleiidt*d 
to embarm.ss the opjionent. (Gully v. Jip. Kxetei'y 4 Bing. 525 ; 5 Jh. 42 ; 
and »oc Loudon and Brighton By. Co.v. WilsoHy OBing. C. 137 ; Coating 
V, Gt. Northern By. Co., 15 Q. B. 486; South' Eastern By. Co. v. Hebble* 
whit€y 12 A. A E. 497.) 

A plaintiff lias bt*cn allowed to plead a special replication, together 
with a general denitil of the plea, altbough it does not raise a distinct 
defence, wdierc the «)>eeial replication enables the defendant to rtiise the 
question in dispute by demurrer. ( Williams v. African Steam Narination 
Co., 1 H. AN. 19.) 

A new assignment and a replication t6 the same plea, when admissible, 
may be pleaded together without leave. 

See further as to pleading several pleas, 1 Chit. Pr. 12th od. p. 278. 
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Order of Pleas in — There is no rule or uniform practice as to the 
order (^1 placing Beveral pleas in bar on the record ; but there is a natural 
order which in well-drawn pleadings is generally observed, subject to such 
modifications as the circumstances of each particular case may render ex- 
pedient. IJms, traverses are yilaced before pleas in confession and avoid - 
ance ; the g^crar Tssue b eing iJfeaclc d first, and then sp eci tic traverses m 
t he order cn ilie a ilcgatioiis aciried Of pleas in confession and avoidance 
those m .i ^stiiicat ion or excuse are placed before those in satisfaction 
or discharef^ rbut Cfie^'ost cbWHion pleas, as inenfetatute of LimitaiionSj 
iWFr^^a Ticcn ce, ]) ayment. ac cord and, satisfa ction, or r^aTOJ’afC flrei{Ji!lL5nflj 
plSUdOd Bfflr?more special oiics. ' ^ei-off, whicn is in liie nature of a cross* 
action, IH phhied alter the'^nore direct answers to the plaintiflTs claim 
Payiiicnt into Court is generally pleaded last, as an issue is seldom raised 
upon it (at least, wdien it is pleaded to an indehif atus co\xr\t). Where there 
are several counts, if the same general issue is applicable to more than on< 
of them, it is usually pleaded first to all those to which it will apply ; anr 
after tliat, the traverses and pleas in confession and avoidance to the par 
ticular counts in tlicir order. But if there is any other plea applicabh 
to the whole or to several counis of the declaration, as payment, release, etc. 
it should he pleaded once for all (either before or after the more limitet 
pleas according to its character) ; and the same plea should not be unneces 
sarily repeated to diflerent parts of the declaration. Equitable pleas an 
generally placed afte r legal d ef ences ; and wlien a defeii danf “pleads and de 
murs, either to the same or to different parts of the record, all the pleas an 
most frequently placed first. 

Ahfiiracf of 'pleas .'] — In order to obtain leave to plead several matters 
an ITbstract of the proposed pleas has to be served with the summons am 
laid before the judge. This is usually drawn by counsel or pleader oi 
settling the pleas. Care must be taken that it represents the substaue 
of the pleas correctly, as otlierwisie they would be ]>leadod without leav( 
and the plaint ilf might sign judgment. (IHUs v. Haifmen^ 2 Ex. 323 
Fli<jht V. Svidfe^ 4- C. B. 76(1 ; Hoffidatf v. Bohn^ 3 Sc. N. R. 496 ; W^iU 
V. Jiohinson, 5 Ex. 3d2 ; C’orX* and Bandon Bif. Co. v. Goode^ 13 C. B. 618 
Oahardi v. Ilannerj 3 Ex. 239.) The defendant is not bound to plead all 
the pleas allowed ; and he may limit to part of the declaration a plea which 
he has obtained leave to plead to the whole. {Fryer y. Andrews^ 1 Ex. 471 ; 
see 1 Chit. Br. 12th ed. 289.) 

]— Sec C. L. P. Act, 1852, s. 80; and 

see CliapTYll, ^nJnmirrer:^ 

Amendment of plea s.'] — As to amendment of picas and as to adding and 
witJutriiw lU^nsTsec I Cliit. Pr. 12th ed. 297 ; and see Chap. YI, 
“ Jielinquishinent of plea 

Particulars of pleas.^ — Particulars of pleas are sometimes ordered upon 
application ol tiie lilaTuf iff, sec Marsltall v. Emperor Life Ass. Soc.y L. 
R. 1 Q. B. 35 ; and this is frequently doue at Cliamliers where a plea of 
fraud is pleaded in general terms. In some actions the defendant is re- 
quired by statute to deliver particulars with his pleas; as in actions for 
the infringement of letters patent, the defendant on pleading thereto 
must deliver with his picas particulars of the objections on which he 
means to i*oly. (15 & 16 Viet. c. 83, s. 41, see posty “ Patents.*') So in an 
action for infringing a cojiyright the defendant on pleading must give a no- 
tice of objections. (5 k i) Viet. c. 45, s. 16, see posty “ Copyright.") 

“ With every pica of set-off containing claims of a similar nature as those 
in respect of which a plaintiff is required to deliver particulars (see antey 
p. 55), the defendant shall in like manner deliver particulars of his set-oft?* 
(K. 19, U. T. 1853, see posty “ $et-oJ^. ’) 
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Commencement of a Second Plea in Bar (C. L. P. Act, 1852, 
s. 67, Sched. B, 35 ; see ante, p. 441). 

2. And for a second plea the defendant says [^here state the sub- 
stance of the plea\ 


Plea to one of several Counts (a). 

In the . 

The day of , a. d. — . 

P. 1 1. The defendant, by G. H. his attorney [or in person], as 

ats. >to the first [or second, or as the case may 5e] count of the 
B, J declaration, says [het^e state the substance of the plea, limiting 
it to the count pleaded to]. 

2. And for a second plea the defendant (h), as to the first [or se- 
cond or as the case may he] count of the declaration, says [here state 
the substance of the plea, Umitmg it to the count jAeaded to]. 


Plea to a part of an Indebitatus Count (specifying the amount 
pleaded to) and Plea to the Besidue (a). 


In the 


The day of , a.d. . 

F, 1 1. The defendant, by G. H. his attorney [or in person], as 

ats. >to £ , parcel of the money claimed, says [here state the 

B. ) substance of the plea, limiting it to the part, which may he 
referred to throughout the body of the plea as the claim herein 
pleaded to]. 


{d) The defendant must answer the whole dcelamtion, either by one plea 
to the whole, or by several pleas to several j^arts of I lie declarat ion where it 
is divisible. If any count of the declaration, or any part of any count of the 
declaration, forming a distinct cause of action, is left unansivered, tlie plaintitT 
may sign judgment for want of a plea as to that count or part of a count. 
(1 Wins. Saund. 28 « (3j ; 1 Chit. Pr. 12tii cd. 2ti2.) A plea to one of seveml 
counts or to part of a count must be expressly limited in tin* eommencemeiit 
to the count or part to which it is pleaded ; and if not so limited, it is taken 
to be pleaded to the whole declaration. 

Every plea must in substance answer the whole matter to which it is 
pleaded ; and if it does not give a sufticient answer to the whole, it is bad 
in substance, and the plaintiff may demur, hut he cannot in that ease sign 
judgment for the matter insufficiently answered. (1 Wms. Saund. 28 a (3) ; 
Thomas v. Heathorn, 2 B. & C. 477 ; Eddison v. Pigram, 16 M. & W. 137 i 
Ash V. Pouppeville, L. R. 3 Q. B. 86; 37 L. J. Q. B. 55.) 

(6) By the C. L. P. Act, 1852, s. 67 (cited ante, p. 433,) every plea shall 
be written in a separate paragraph, and numbered. Where there are se- 
veral pleas it is usual in practice both to state the number in the body of 
the plea, and also to number the pleas with figures in the margin as above. 
It should be remembered that tlie number of the plea only marks its place 
in the numerical succession of the pleas, without any reference to the 
matter to which it is pleaded. Hence it is ambiguous to say, os is some- 
times done, for a {jccond, third, etc., plea to tlie first, second, etc., count,*’ 
for the ])lea may be the first pica to the count to which it is pleaded, whilst 
it is the second, third, or fourth, etc., plea in the order of succession. This 
ambiguity is avoided by the form given above, which interi^oses tlie words 
** the defendant” between the number of the plea and the statement of what 
it is pleaded to. 
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2. And for a second plea the defendant, as to the residue of the 
money claimed says [here state the substance of the plea, limiting it to 
the part as above. If it is required to plead separately to other 

parts of the claim, plead the second or other plea as to £ , other 

parcel of the money claimed, and plead a third or other plea as to 
the residue of the money claimed]. 

A like form: Rhodes v. Turner, 3 Ex. 607. 


Plea to a Part of an Indebitatus Count (excepting the Amount 
not pleaded to), and Plea to the Part excepted. 


In the , 

The day of — , a.d. . 

-F. I 1. The defendant, by G. H. his attorney [or in person], 
ats. > except as to , parcel of the money claimed, says [here 

B. J state the substance of the plea, limiting it to the part, which 
may be referred to as the claim herein pleaded to]. 

2. And for a second plea the defendant, as to the said £ , 

parcel of the money claimed, says [liere state the substance of the 
plea, limiting it to the part as ahov€\ 

Plea to part of a claim under an indebitatus count which accrued 
due before a certain event: see the eleventh plea in Sprye v. Porter, 
7 E. & B. 58 ; 26 L. J. Q. B. 67. 

Plea to a particular claim in an indebitatus count, except as to 
a sum parcel thereof: Lofft \. Dennis, 1 E. A E. 474 ; 28 L. J. Q. B. 
168. 


Pleas to particular Breaches assigned. 

In the . 

The day of , a.d. . 

jP. 1 1. The defendant, by G. H. his attorney [or in person], 

ats. > as to [or as to so much of the count as relates to] the 

B. J breach first [or secondly, or as the case may he~\ above assigned, 
says [here state the substance of the plea, limiting it to the bt'each 
pleaded /o]. * 

2. And for a second plea the defendant, as to [or as to so much 

of the count as relates to] the breach first [or secondly, or 

thirdly, or as the case may be] above assigned, says [here state the 
substance of the plea, limiting it to the breach pleaded to]. 

Plea as to so much of a brecudi as relates to matters before a cer^ 
tain time : see Winstone v. Linn, 1 B. & C. 460. 


Plea to part of a Special Count, and Plea to the Residue (a). 

In the . 

The day of , a.d. . 

F. 1. The defendant, by G. H. his attorney [or in person], 
ats. f as to so much of the declaration [or first or other count] as 
B. J alleges that [or, as charges the defendant with, or as relates 


(a) It is sometimes doubtful whether a particular allegation in the deela- 
tion is or is not material, and therefore traversable, and it may be thought 
advisable to traverse it in order to avoid the risk of admitting it on the 
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to, here state the part pleaded to'] says [here state the substance 
of the pleOf Umiting it to the part pleaded to, which mag he done by 
referring to that part as the cause [or causes] of a(‘tion herein 
pleaded to]. 

2. And for a second plea the defendant, as to the residue of the 
declaration [or first or other count], says [here state the substance 
of the plea, limiting it to the part as abotw]. 


Plea as to two sums of Money claimed under different Counts, 

identifying them. 


In the 


The day of , a.b. . 

F. ^ 1. The defendant, by G. H. his attorney [or in person], 

ats. > as to the first count of the declaration, and as to £ , parcel 

B. j of the money claimed under the second count of the declara- 
tion, says that the money claimed under the tirst count is the same 

identical £ as the said £ parcel of the monej" claimed under 

the second count, and that [here state the substance of the plea, 
limiting it to the matters phaded ^ _ 

A hke form : Bittlestony. Timmts, 1 C. B. 389. 


Plea repeating what has been pleaded in a former Plea by 

nference thereto («). 

And for a plea the defendant as to [here state the part of the 

claim or the count to which the plea is pltaded], repeat^ the several 

allegations contained in the pica [ excejit so much ther(*of as 

alleges or relates to, etc., stating anything not intended to he re- 
peated] and says that they are respectively true in substance and 
fact ; and the defendant further says that [here state the additional 
matter of defence]. 

See like firms: Hammond v. Dayson. 15 ]M. A W. 373; Shand 
y. Sanderson, 4 H. A N. 381 : 28 L. J. I'Jx. 278 ; Manning v. Phelps, 
10 Ex. 59 ; Moraut v. Chamberlain, t> il. A rs\ 511 ; 3t) 1^. »J. Ex. 
299, 303 ; Lewis Grrat Western Hy. Co., 5 11. A ^ . 8(>7, 8(.>8 ; 
Card V. Carr, 1 C. B. »S, 197. 


record. In such case the foll(»wing fonn of cornmeiKM'tnonl may be used in 
the pica; — “As to so inueli of the alleged cause of artion ns depends upon 
the allegation that [here state the allegation traversed ] says tlint ” [here tra- 
verse ike allegation]. As to traverses of such allegations, see Cults v. Sur- 
ridge, 9 Q. B. 1015 ; Tallis v. Tallis, 1 K. A B. 397 n. (o). 

{a) Thi.s form will Ije found useful in actions on tiilU ofcxcliange between 
remote purti<*s, where a long statement of facts forms the jirincipal ground 
for several distinct defences, and in other cases wliere it is neccs.sary to rcjjeat 
the same facts as parts of ditferent pleas. (See post. Chap. VI, “ Commonf 

ts are sometimes also, for the sake of brevity, limited at the com- 
mencement by reference to former pleas, tlius, “And for a [soeondj plea 
the dehiidant, os to th<* same causes of action to wliich the [first] pica is 
pleaded, says,” etc. This form of roininencernent is objectionable, and 
should not be used without Bulficient cause, as it makes it mn'essary to refer 
to previous pleas to ascertain what the parti<’ular plea is ph*aded to, and in 
case of a demurrer may encumber the demurror-book with irrelevant matter, 
(See r. 17, H. T. 1853.) 
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Plea repeating an Agreement set out in a former PUa, 

And for a plea the defendant says that by an agreement 

made by and between the plaintiff and the defendant, it was agreed 

and provided as in the plea mentioned; and the defendant 

further says that [^here state the additional matter of defence"] ; see 
Thorhum v. Barnesy L. R. 2 C. P. 384, 388. 


Plea hy one of several Bfendants (a). 

In the . 

The day of , a.d. . 

P. and another [or others] ((^) 1. The defendant, JS. F.y by G. H. 

ats. vhis attorney [or in person], says 

B. J [here state the substance of the plea], 

2. And for a second plea the defendant E, F. says [here state 
the substance of the plea]. 


Plea hy an infant Defendant who defends by Guardian (see 

ante, p. C). 

In the . 


The day of , a.d. . 

F. The defendant, by G. H.y who is admitted by the Court 
ats. >hcrc as the guardian of the defendant to defend for him, he 
B. J being an infant within the age of twenty-one years, says [here 
state the substance of the plea]. 


Plea hy Husband and Wife sued jointly (c). 

In the . 

The day of , a.d. . 

The defendants, by H. K. their attorney [or in 
person], say [here state the substance of the plea]. 


(a) Sevci’al d efen dants inoj, at their discretion, cither join in one defence, 
and plead jointly, dr sever in tlieir defences and plead distinct pleas. Tims 
one may plead in abatement, another in bur, and a third may demur. Single 
pleas by several defendants are not several pleas, requiring leave of the Court, 
either for the purposes of costs or other purposes. (Cazneau v. MorricCy 25 
L. J. Q- B. 126.) If several defendants join in a defence which upon the face 
of it is a suflicient justitication for one, but no justification for the others, 
the plea is bad as to all. (Wm. Saund. 28 a.) In such case, therefore, it is ,, 
necessary for the defendant who lias a justification to sever in his defence j 
from the others. (See anfcy p. 440; and “ Process,” Chap. VI.) De- 
fendants may sever at any stage of the proceedings, but when they have 
once done so they must continue to plead separately. (See as to pleas by * 
several defendants, 1 Chit. PI. 7th ed. 592.) 

(b) This is the title of the cause, and should not be altered, although the 
particular defendant pleading alone does not happen to be that one who 
gives his name to the cause as being the first named on the record. 

(c) A married woman cannot appoint an attorney, but where a husband t | 
and wife sue or are sued jointly, the husband may appoint an attorney for^, ‘ 
both. A married woman sued alone must appear in person, and may then 1 s 
plead ln*r coverture in abatement ; or if the action is founded Upon a con- j 
tract made during coverture, the coverture may be pleaded in bar. (See * 
ante, p. 6.) 
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Plea hy an Executor or Administrator, 

In the . 

The day of , a.d. 

E, 

executor, etc. (a) The defendant, by I. K, his attorney \_or in per- 

ats. son], says [here state the substance of the plea\ 

B. 


In the 


Plea in Abatement (6). 


The day of , a.d. . 

F. 1 The defendant, by O. H. his attorney [or in person], prays 
ats. > judgment of the writ and declaration herein, and that the same 
B. J may be quashed, because he says [here state the substance of 
the plea^ and conclude :] and this the defendant is ready to verify ; 
wherefore he prays judgment of the said writ and declaration, and 
that the same may be quashed, etc. [^4 plea in ahatemeyiti like a 
plea in bar^ may he pleaded to ,some counts only of the declaration^ or 
to a sum parcel of an indebitatus count : in such cases it must be 
limited in the commencement ^ as in the forms an((\jp. 446 ; (Powell 
V. Fullerton, 2 B. <& P. 420; Rhodes v. Turner, 3 Ex. 607).] 


Plea of Matter of Fstoppcl (h). 

In the . 

The day of , a.d. . 

F, ') The defendant, by G. 1£. his attorney [or in person], says 
ats. Vthat theplaintiflf ought not to be admitted to say [here state 
B. J the allegation or matter to tchich the estoppel applies"^, because 
he says [here state the matter of estoppel, and conrlnde and this 
the defendant is ready to verify ; wherefore he prays judgment if 
the olaintifiT ought to be admitted against his own acknowledgment 
[or deed, or whatever the matter of estoppel may ic] to say that [here 
repeat the allegation or matter to which the estoppel applies^ 


Plea on Equitable Grounds (c). 

In the . 

The day of , a.d. . 

F. The defendant by G. H. his attorney [or in person], for 
ats. > defence on equitable grounds, says [here state the substance 
B, J of the pl€a\ 


(a) The character in which the party sues or is sued should be stated in 
the marginatTilfeW the pleading. 

(ij The better opinion seems to be that pleas in abatement are not within 
the sects. 66, 67, of the C. L. P. Act, 1852, and consequently that the 
formal commencement and conclusion should still be preserved. (Chit. 
Forms, 10th ed. 447 n. (b).) Picas and replications in estoppel are also still 
pleaded with a fomikl commenceinont and conclusion. 

As to the nature of picas in abatemeni, see Abatement f post, p, 468. 

(c) The C. L. P. Act, 1854, s. 83, which allows equitable defences to be 
j pleaded, provides “thatsutdi plea slmll begin with the words * for defence on 
\ equitable grounds/ or words to the like effect/’ ^ 
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Pleas and Subsequent Pleadings. 

Plea in Bar to the further Maintenance of the Action (d), 

A plea in bar to the further maintenance commences and concludes 
in the ordinary form, without any formal commencement or conclu- 
sion. (See G-resty v. Gibson, L. It. 1 Ex. 112; 35 L. J. Ex. 74; 
Brooks V. Jennings, L. R. 1 C. P. 476.) The body of the plea must 
show that the defence arose after action, or it will be deemed to have 
arisen before. (C. L. P. Act, 1862, s. 68, infra.) 


Plea Puis Darrein Continuance. (See p. 450, n (d),) 

In the . 

The day of , x.d. . 

F. The defendant by G. BE. his attorney \or in person], says 
ats. > that after the last pleading in this action \_here state the 
B. ) substance of the 'plea\. 


Plea Puis Darrein Continuance at Nisi Prius, in a Town Cause. 

In the . 

The day of , x.d. . 

F. 1 And now at this day, before the Right Honourable , 

ats. > her Majesty’s Chief »fustiee, assigned to hold Pleas in her 
B. j Court of Queen’s Bench [or Common Pleas, or in the Ex- 

(d) Pleading defences which have arisen after the commencement of the mit 
and pleas is darrein continuance.'] — Throughout the ordinary pleadings 
in an action the rights offlie parties are considered to remain the same as 
they were at the commencement. If they are subsequently altered, the new 
matter must be pleaded by the party desirous of obtaining'the benefit of it. 
{Jtundlex. Little, 6 Q. B. 174, 178.) Tlius, payment after the commence-* 
ment of the action cannot be proved even in nntigation of damages without 
a plea to that effect, {lb.; Nosotti v. Page, 10 C. B. 643 ; see such plea,' 
Cook V. Hopewell, 11 Kx. 555 ; and Chap. V, “ Payment^) Any plea of a 
defence arising after the commencement of the action, from which time costs 
constitute a ])art of the danuiges, must answer the costs or it would be bad, 
unless limited at the commenceinciit so as to except the costs. {Ooodwin v. ; 
Crerner, 18 Q. B, 757 ; Ash v. Pouppeville, L. R. 3 Q. B. 86 ; 37 L. J. Q. B. 
55.) And a plea so generally pleaded as to answer the costs could be sup- 
ported only by evidence of a payment, releiise, or other defence involving a 
satisfaction or discharge of the costs. {Thame v. Boast, 12 Q. B. 808 ; Cook 
V. Hopewell, 11 Ex. 555 ; 25 L. J. Ex. 71 ; see Tetley v. Wanless, L. R. 

2 Ex. 21, 24 ; 36 L. J. Ex. 25, 27 n (5) ; and see post. Chap. V, "'‘Payment'' 

Formerly defence which arose after the commencement of the suit, if it'*^ 
arose before plea, must liuve been pleaded formally in bar to the further 
maintenance of the action, with an allegation of actiotiem ulterius non ; 
and if after plea, then puis darrein continuance. (1 Chit. PI. 7th ed. 688.) 

With respect to matter pleaded in bar to the further mainteuance of the 
action, it is now provided by the C. L. P. Act, 1852, s. 68, that “ any defence 
arising after the commencement of any action shall be pleaded according to 
the fact, without any formal commencement or conclusion ; and any plea 
which docs not state v?hether the defence therein set up arose before or after 
action sliali be deemed to be a plea of matter arising before action.” It is p 
enough if the pica discloses matter of defence which upon the face of itl 
appears to have arisen after action, without an express allegation to that^ 
enect. Brooks v. Jennings, L. R. 1 C. P. 476 ; but the Court may ameud j 
a plea by adding such allegation, if necessary. (Tetley v. Watdess, L. R. ‘ 
2 Ex. 21, 24 ; 36 L. J. Ex. 25, 27 u. (5).) 
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% the Chief Baron of the Court of Exchequer of our Lady 
the” Queen, or if the trial is before a puisne judge, before Sir — 

, one of the Judges of her Majesty’s Court of Queen’s Bench, 

or Common Pleas, or Barons of her Majesty’s Court of Excheq^uer, 

in the absence and stead of the Eight Honourable , the Chief 

Justice or Chief Baron of the said Court], comes the defendant by 

, esquire, his counsel, and says that after the last pleading in 

this action fiere state the substance of the plva\ 


Plea Puis Darrein Continuance at Nisi Privs, at the Assizes. 

In the . 

The day of , a d. . 

F. I And now at this day, before and , Justices of 

ats. >our Lady the Queen, assigned to take the assizes in and for 

B. j the county of , comes the defendant by , esquire, his 

counsel, and says that after the last pleading m this action [here 
state the substance of the j>lea\ 


Plea to Count against Garnishee. (P. G. M. J\ 1854, Schcd. 26.J 

See ante, p. 34. 


In the 


The day of , a.d. . 

F. ') The said F. F.. by N L. his attorney, says that he never 
ats. > was indebted to the said G. H. as alleged [or plead such 
B. ) other dfence or several dtfences as mag he retjuired, see 
** Attachment of Debt f post, p. 40 i.] 


With respect to matters j)lended pnh darrein ronfinunnee, the practice of 
entering coiitiniiaiices has been abolished (see now r, T. 1S53); but 

a plea pleaded at the same staije of the proeeedings is still known by the 
former name. And by s. (50 of the C. L. 1*. Aet, 1852, it is provided tliat 
“incases in which a ])leu puis darrein continuance lias hendoforc been 
pleadable in banc or at Nisi i*riiis, the same defence may be pleaded, with an 
^legation tliat tlie matter are.^e after the last pleading ; and such plea may, 
when necessary, be jdeaded at Ni**! Prius, between the lUth of August and 
2Uh of October ; but no such jdea slmll be allowed unless aeeomjaiuied by 
an affidavit timt the matter thereof arose within eight days next before the 
pleading of such plea, or unless the (’ourt or judge shall otherwisi* order.” 

A plea puis darrein continuance may be plea<led a^ of right (Todd v. Bmig, 
9 M. A W. 60(5) ; and iu such ea.st! it is a waiver of all plea.s previously 
pleaded. {Dunn v. Hill, 11 M. & W. 470; Wagner v. Imhrie, 0 Ex. 380.) 
So a plea puis darrein continuance after a demurnT operates as a retraxit 
of the demurrer. {iSutomon v. Graham, 5 E. & B. 300 ; 24 L. J. Q. B. 332.) 

Formerly it was never allowed to plead a plea in bar of tlie further main*^ 
tenance of the action, together with pleas in bar of the action generally. 
{Suckling v. Wilson, 4 D. & L. 1G7 ; Gahardi v. Banner, (> D. & L. 481.) 
But we have seen, ante, p. li-4, that now by r. 22. T. T, 1853, “a plea 
ooTitaining a defence arising after the commencement of ibo action may be 
pleaded together with pleas or defences arising before the eominenccinent 
of the action, provTded that the plaintitf may confess such plea, and there- 
upon shall bfj entitled to the costs of the cause uj> t<» tlie time of the plead- 
ing such first-rnentioned plea.” And by r. 23, T. T. 1853, “ When a nlea 
is pleaded with an allegation that the matter of defence arose after the last 
pleading, the plaintiff shall be at liberty to confess such plea, and shall be 
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III the . 

The day of , a.d. . 

JB, 1 The plaintiff takes [or joins] issue upon the defendant’s 

V. Vplea [or all the defendant’s pleas or first, second, and third 
F» ) pleas, as the case may be^, 

entitled to the costs of the cause up to the time of pleading such plea ; pro- 
vided that this and the preceding rule shall not apply to the case of such 
plea pleaded by one or more only out of several defendants.” "Upon a plea 
puis darrein continuance pleaded, the plaintiff may now, therefore, confess 
the plea, and sign judgment for his costs under the above rules ; and it is 
immaterial that the plea does not expressly allege that the matter of de- 
fence arose after the last pleading, if in substance it appears to have done 
so. {Howarlh v. Brown, 1 H. & C. 694 ; 32 L. J. Ex. 99 ; Brooks v. 
Jennings, L. R. 1 C. P. 476.) The rule applies to a plea of the plaintiff’s 
conviction of felony pleaded puis darrein continuance. {Barnett v. London 
and North- Western By. Co., 5 II. «& N. 604 ; 29 L. J. Ex. 334.) The plaintiff 
may reply to the plea or demur, or, with leave of a judge, do both. (Prince 
V. Nichotson, 5 Taunt. 665 ; Hill v. Dunn, 11 M. & W. 470.) 

Instead of pleading puis darrein continuance by way of substitution for 
the former pleas, the defendant might now apply for leave to add the new 
defence as a plea in bar to the further maintenance. If the existing date 
of tlie pleas would lead to any inconsistency, the application should be to 
withdraw the previous jdcas and plead de novo. This course was allowed 
by Willes, J., at Chambers, in Bateman v. The Contract Corporation 
Limited, 23rd March, 1866. 

As to ti>c mod« and time and place of jdeading matter wliich lias arisen 
after the last pleading, see further, 2 Chit. Pr. 12t}i ed. 919 ; and Chit. 
Forms, 10th ed. 478 ; where see also the form of affidavit required. 

(a) Replications and suhsej^^nf pleadings : — Title and date^ — Tliere- 
plication'aiuTsiib^seqirenf i^iuTuigsmusl'FiFenirt of the pro})er Court, and 
of the day of tlie iiiniith and the year when the same was pleaded. (C. L. P, 
Act, 1852, 8. 54 ; ante, p. 1, n. (b).) They are also entitled in the cause by 
the insertion of tlie surnames of the parties in the margin, see ante, p. 433. 

Tjniefor replt/in g^ f(c.] — By C. L. P. Act, 1852, s. 53, “ Rules to reply and 
pleaff siibsecpTenT ph^uirngs shall not be necessary, and instead thereof a 
notice sliall be substituted requiring the opposite party to reply, rejoin, or 
as the case may be, w ithin four days, otherwise judgment ; such notice to be 
delivered separately or indorsed on any pleading to which the opposite 
party is required to reply, rejoin, or as the case may be.” If this notice be 
not given, the opposite party (unless under terms to do so) is not bound to 
reply, rejoin, etc., within any specified time. (1 Cliit. Pr. 12tli ed. 300 ; see 
further as to time of replying, rejoining, etc., and as to obtaining further 
time, Jb, ; and ante, p. 434.) 

Substance or body of the replic ation, etc,'] —The replication is the answer 
of the plaintiff to the aefendaWs plea. The replication, like the plea, either 
denies some material fact alleged in the plea, or, confessing the matters of 
fact alleged, states new matter which avoids their legal effect. 

The defendant may, in like manner, answer the replication by nr^oinder. 
And BO the pleadings proceed by rebutiei', surrebutter, etc., until the parties 
arrive at an issue of fact, or, by a demurrer and joinder at any stage, at an 
issue of law. 
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Commencements and Conclusions of 


By the C. L. P. Act, 1852, s. 77, “ A plaintiff Bhall be at liberty to tra- 
rerse the whole of any plea, or subsequent pleading of the defendant by a 
general denial, or admitting some part or parts thereof to deny all the rest, 
or to deny any one or more alle^tions/’ 

By 8. 78, “ A defendant shaU be at liberty in like manner to deny the 
whole or part of a replication or subsequent pleading of the plaintiff.** 

By s. 79, “ Either party may plead, in answer to the plea or subsequent 
pleading of his adversary, that he joins issue tliereon, which joinder of 
issue may be as follows, or to the like effect : — 

“ The plaintiff joins issue upon the defendant's first ’* [etc.^ 9pec\fy^ 
ing n'hat or what part"] “ plea.** 

“ The defendant joins issue upon the plaintiff’s replication to the 
first ” [efc., itpecifying whaf] “ plea.** 

And such form of joinder of issue shall be deemed to be a denial of the sub- 
stance of the plea or other subsequent pleading, and an issue tliereon ; and 
in all cases where the plaintiff’s pleading is in denial of the pleading of the 
defendant, or some part of it, the plaintiff may add a joinder of issue for 
the defendant.’* 

These three sections (77, 78, 79) have made a great alteration in the 
previous mode of replying, rejoining, etc. Before these enactments only one 
material averment in a pleading could, as a general rule, be traversed, with- 
out infringing the rule against duplicity in pleading. (Steph. PI. 6th ed. 306.) 
Tiie strictness of this rule was, indeed, obviated in some eases by the tech- 
nical device called the replication de injuria, whereby the whole of the 
facts stated in the plea were collectively put in issue. {Crogate^s 
8 Co. 67 ; haacy. Farrar ^ 1 M. A VV. 65.) But tliis replit‘ation was restricted 
to cases where the plea consisted of matter of excuse, and (except in the limited 
fonn of de injuria absque residuo eauste) where the excuse did not involve 
title or interest in landorgoods, commandment or authority of the plaintiff, 
or matter of record ; it was wdiolly inapplicable w'here the plea consisted of 
matter of satisfaction or discdiarge. The use of it was consequently often 
questionable and dangerous, as the great number of cases on the subject in 
the reports show'. It has now' become so entirely obsolete that the learn- 
ing concerning it is rendered wholly superfluous. Ail the advantages of 
this replication may now be obtained in every case at this stage of the 
pleadings, and a like advantage at all subsequent stages, by joining issue as 
provided by the above enactments. At the same time the issue under the 
new form of replication does not include any matters which could not have 
been separately traversed before, as not forming a s\ibstantial part of the 
defence ; it only enables the party to put in issue collectively all the matters, 
any one of which he could previously have traversed separately. {Glover v. 
Jjixon^ 9 Ex. 159.) 

At any stage of the pleadings, whenever the party pleading has to reply, 
rejoin, etc., to a traverse properly taken, he muei join issue u}K>n it. (Stepu. 
PI. 7th ed. 212.) 

As to replying several matters, see anie^ p. 441. A plaintiff has been 
allowed to picafl a special replication together with a general traverse of the 
plea, though it does not raise a distinct defence, where the B(>ecial replica- 
tion enables the defendant to raise the question in dispute by demurrer. 

( Willianis v. African Steam Navigation Co., 1 II. & N. 19.) 

As to replying and demurring together, see C. L. P, Act, 1852, s. 80 ; 
post^ Chap. VII, ** jUemurrer.'* 

It will be observed that the C. L. P. Act, 1852, uses the terms take and 
join i.s8uo indifferently ; the one in the body of the Act, the other in the 
schedule ; and in practice it is not uniumal to join issue on traverses and to 
take issue on pleas in confession and avoidance. (Chit. Forms, 9th ed. 118, 
(b).) But this is an useless distinction (see 1 Smith L. C., Gth ed. 124) ; and it 
is better to adopt one or other expression only, and apply it to the whole of 
the pleas at once, as in the above form, partic^arly when some of them are 
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Commencement of a Second [or Thirf\ Replication to the same 

Plea (a). 

And for a second [or third, or as the case may be'] replication to 
the defendant’s plea [or first or second plea, or as the case may 6e], 
the plaintiff* says [here state the matter in answer to the plea]. 


Replication traversing the Plea in Terms or answering it by new 

Matter in Confession and Avoidance, 

In the . 

The day of , a.d. . 

— plea says [here 


7 The plaintiff*, as to the defendant’s 
C state the matter in answer to the plea]. 


Replication to Part of a Plea, 

In the — . 

The day of , a.d. . 

B. The plaintiff, as to so much of the defendant’s plea [or 

V. I plea] as relates to [or as alleges that, here state the part replied 
F, ) to] takes [or joins] issu^ thereon [or says, as the case may 


Replication expressly admitting Part of the Plea, 


In the 


The day of , a.d. . 

B. ') The plaintiff*, as to the defendant’s plea, admits so 

V. >much thereof as [here state the part admitted in the terms of 
F. ) the plea], and for a replication in this behalf says [here state 
the substajice of the replication^. 


Replications in an Action by Husband and Wife with a Count by 
Husband alone, {Sec C, L. P, Act, 1852, s, 40.) 

In the . 

The dajr of , a.d. . 

B, and Wifel The plaintiff’s, as to the deiendant’s plea, say 

V. > [here state the matter of the replication to the plea to 

G. j the count at the suit qf both plaintiffs]. 

And the plaintiff*^!. B. as to the defendant’s plea says [here 

state the matter of the replication to the plea to the count at the suit 
of the htisband alone]. 


traverses and others picas in confession and avoidance intermixed. By this 
moans the issues will be preserved in the same order as the pleas, which is 
more convenient in framing the postea and throughout the proceedings. 
The course sometimes adopted of first joining issue on the first, third, and 
last pleas, and then taking issue on the second, fourth, etc., pleas, may lead 
to confusion. 

(a) It is not usual to number replications in the margin, but if several ■ 
replications are pleaded to the same plea, the second and subsequent ones 
should be numbered at the commencement, as above, with reference to the 
particular plea to which they are addressed. 
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Meplication to a Plea in Abatement, 

In the . 

Xhe day of , i..D. 

P. The plaintiff says that the said writ and declaration ought 
V. > not to be quashed, because he says \here state the denial in the 
F. j terms of the plea traversed^ or the new matter jf in corfession 
and at>oidance^ see forms^ post, and conclude, tf the replication is by 
way of traverse f] and this the plaintiff prays may be inquired of by 
the country [or if the answer he by way qf confession and avoidance, 
and this the plaintiff is ready to verify ; wherefore he prays judg- 
ment if the said writ and declaration ought to be quashed]. 

Replication to d Plea of Matter of Estoppel. 

In the . 

The day of , a.d. — . 

R. ^ The plaintiff, as to the defendant's plea, says that the 

V. > plaintiff ought to be permitted to say [here state the allega- 
F. ) tion or matter to which the plea is pleaded^, because he says 
[here state the matter of the replication, and if the replication is a 
traverse conclude] and of this the plaintiff puts himself upon the 
country ; [or if the replication is by n^ay of confession and avoidance 
conclude thus: and this the plaintiff is ready to verify ; wherefore 
he prays judgment that he ought to be permitted to say here re* 
peat the allegation or matter to which the plea is pleaded.] 


Replication of Matter of Estoppel. 

In the . 

The day of , a.d. . 

R, 1 The plaintiff, as to the defendant’s plea says, that the 

V. > defendant ought not to be admitted to plead the said plea, be- 
F. J cause he says [here state the matter of estoppel, and con* 
elude :] and this the plaintiff is ready to verify ; wherefore he prays 
judgment if the defendant ought to be admitted against his own 
acknowledgment [or deed, or whatever the matter of estoppel may 
be] to plead the said plea. 

Rejoinder to replication of matter of esUyppel : Doe v. Wright, 10 
A. & E. 763 ; Darlington v. Pritchard, 4 M. & G. 7S3, 787. 

Replication on Equitable Grounds (a). 

In the . 

The day of , a.d, . 

R. The plaintiff, as to the defendant’s plea for replication 

V. > on equitable grounds, 8ay.s [here state the substance of the re* 
F. J plication.'\ 


(a) The C. L. P. Act, 1854, s. 86, enacts that “The plaintiff may reply, 
m answer to any plea of the defendant, facts which ovoid such plea upon 
equitable grounds ; provided that such replication sliall begin with the 
words, ‘ fw replication on equitable grounds,’ or words to the like effect.** 
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Commencements of New Assignments (a). 


mo Assignment of other Causes of Action than those Pleaded to. 


In the 


The day of , a.d. . 

B, 1 The plaintiff, as to the defendant’s plea {or and 

V. > pleas], says, that he sues not for tne [trespasses or 

F, ) grievances or debts or breaches or causes of action] therein 
admitted, but for {here state the causes of action intended to he 
newly assigned,'] 


New Assignment where the Plaintiff' also replies to the same Pleas, 

{A^ter the replication add:] And the plaintiff, as to the defen- 
dants plea {or and pleas], further says, that he sues 

not only for the [trespasses or grievances or debts or breaches or 
causes of action] therein admitted, but also for {here state the causes 
<f action intended to he newly assigned.] 


New Assignment to two Pleas, one ^ which is also replied to and 

the other not. 

{After the replication add :] And the plaintiff, as to the defen- 
dant’s and pleas, further says, that he sues not for the 

[trespasses or grievances or debts or breaches or causes of action] 

in the plea {the plea not replied to] admitted, but for the causes 

of action in the plea {the plea replied to] admitted, and also 

for {here state the causes of action intended to he newly assigned.] 


In the 


Plea to a New Assignment. 


The 


day of 


A.D. 


F. The defendant, as to the plaintiff’s new assignment to the 
ats. y plea {or and pleas], says {here state the suh» 




B. ) stance of the plea.] 


Second New Assignment after a Plea in Confession and Avoidance 

to a previous New Assignment. 

The plaintiff, as to the defendant’s plea to the plaintiff’s new 

assignment to the plea, says, that he sues not for the [trespasses 

or grievances or debts or breaches or causes of action] therein ad- 
mitted, but for {here state the causes qf action intended to he newly 
assigned.] 


(a) As to new assignments, see New Assignment,'*' post; and as to the 
forms given above, see 0. L. F. Act, 1862, sched. B} 65-57 . 
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Comm EI9 CEMENTS OF Eejoindebs. 


Rejoinder talcing or joining Issxie, 

In the . 

The day of , a.d. . ' 

F, The defendant takes \or joins] issue upon the plaintiff's 

ats. > replication [or replication] to the defendant s plea [or 

B. ) plea]. 


Joinder of issue when added hy the Plaintiff for the Defendant, 
And the defendant joins issue thereon (a). 

Rejoinder traversing the Replication in tet'mSi or answering it hy 
Few Matter in Cotftssion and Avoidance. 

In the . 

The day of , a.d. . 

F. ^ The defendant, as to the replication [or replication] to 

ats. > the plea [or plea], says [here state the traverse or the 

B. j new matter in answer to the replication^. 


Commencements of Subbejoindeks. 


Surrejoinder taking or joining Issue. 

In the . 

The day of, , a.d. . 

B. The plaintiff takes [or joins] issue upon the defendant's 

V. > rejoinder [or rejoinder] to the plaintifl ’s replication [or 

F. J replication] to the defendant’s plea [or plea]. 


Surrejoinder traversing the Rejoinder in Terms, or anvwering it by 
Few Matter in Confession and Ai'oidance. 

In the . 

The day of , a.d. . 

B. The plaintiff, as to the rejoinder [or rejoinder] to bis 

> replication [or replication] to the plea [or 

J says \_here state the traverse or the new matterl. 


EeBUTTEBS and SuBBEBrTTEBS. 


The rebutters and surrebutters^ should the pleadings extend to 
that length, follow the same forms as the rejoinders and surre* 
joinders. 


(a) By the C. L. P. Act, 1852, s. 79, ** in all actions where the plaintifTs 
pleading is in denial of the pleading of the defendant, or some part of it, 
the plaintiff may add a joinder of issue for the defendant.'* This is a sub- 
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Form of an Issue in general (P. -ST. T. 163, Sched, No. 1). 

In the Queen’s Bench [or Common Pleas or Exchequer of Pleas, 
as the case mag be"]. 

The day of a.d. [date of declaration']. 

{The Venue.) A. B., by U. B. his attorney [or in person, as the 
case mag be and as in the declaration]^ sues F. F. who has been 
summoned to answer the said A. B. by virtue of a writ issued on the 

day of , A.D. Hhe date of the first writ] out of her 

Majesty’s Court of Queen’s Bench [or Common Pleas or Exchequer 
of Pleas, as the case mag be]. For [etc. copg the declaration from 
these words to the end^ and all the pleadings^ with their dates, wri- 
ting each plea or pleading in a separate paragraph, and numbering 
them as in the pleading delivered, and conclude thus .* j ’ 

Therefore let a jury come, etc. 


Issue where there are Issues in Law and in Fact, and the Issues in 

Fact are to be tried first. 

[Commence as in the preceding form, and copg the declaration and 
all ike pleadings including the demurrer and joinder, writing each 
plea or pleading, and the demurrer and joinder in a separate para- 
graph, and numbering those which are numbered as in the pleadings 
delivered, and conclude thus :] 

Therefore, as well to try the issue [or “ issues ”] above joined 
between the said parties to be tried by the country, as to inquire 
of and assess the damages which the plaintiff has sustained by 
occasion of the premises whereof the said parties have put them- 
selves upon the judgment of the Court, in case judgment shall be 
thereon given for the plaintiff, let a jury come, etc. 


For other forms of issue see Chit. Forms, lOth Ed. 124. 


stitution for the former practice which allowed the plaintiff, when his 
own pleading w'as by way of traverse and he therefore prayed that the 
matter miglit be inquired of by the country, to add the similiter (as it was 
called) for the defendant. This joinder can be added only where all the 
other issues (if any) are complete. It is added on a new line at the end 
of the replication or surrejoinder, etc., without any separate date. But it , 
is not often used, because, according to the present practice, the plaintiff’s t 
pleading in denial generally assumes the form of a joinder of issue, which 
under tlie above section is a complete issue in itself, without any additi<m. ’ 
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CHAPTEB V. 

PLEAS AND SUBSEQUENT PLEADINGS IN ACTIONS ON 

CONTRACTS. 


The Gbnebal Issue (a). 

(a) The General — There are three pleae usuahj spoken of as ge- 

net^ issues in actions on contracts. When the action is brought to recover 
a simple contract debt and the declaration is framed in an indebitatus count, 
the plea is n^^u^m Mjpifatus ; when it is brouglit for the breach of a 
simple contract alleged in Hie declaration, the plea is assum^psit ; when 
founded on a specialty contract, the plea is non est factum. Besides these, 
when the action is on a contract of record there is IlTe "plea of nul tielj^ 
cord ; and when it is founded on a bill or note, to which non assumpsit 
cahiiot be pleaded, the most analogous plea to it is the denial in terms of 
the contract of the defendant, namely, that he did not accepiy or did not 

indorse^ etc. 

'"“’“Tliere'are now no general issues in the sense in which the term was un- 
derstood before the pleading rules of II. T. 1834. The general issue was 
then not strictly a traverse. It amounted in eflect to a general denial of 
the defendant’s liability, under w’hich it was competent for him not only to 
put the plaintiff to tlie proof of Die whole of his case, but also to raise in 
answer to it almost ev'ery sort of defence on his own part. The practice of 
thus pleading at large, and leaving the particular questions in dispute to 
appear for the first time on the evidence, was highly inconvenient. The 
plaintifiT was obliged to come to trial prejiarcd with evidence to prove liis 
whole case, whether really disputed or not, and after all he might be sur- 
prised by a defence of which he had no distinct notice, and be wholly un- 
prepared to meet it ; or it might appear for the first time at the trial that 
the point in dispute was a question not of fact but of law. 

The new rules of II. T. 1834, were framed with the view to obviate these 
inconveniences, and to carry out more efficiently the real obj egjA pf pleadi ng ; 
nam ely^ to s eparate qu estions of law from qucHt ions of Tact, so as to refer 
eaclTatonce to its pio^eFTriBmial narrow Tfi^issiRTW pdlnt 

in dispute ; and fo give noTico tol^'h party of llic case relied on by his 
adversary, so that he may come to trial prepared to meet it. The new rules 
of H. T. 1834, were substantially the same in tliis respect as the present 
rules of pleading of T. T. 1853. Under these rules the general issue bennime 
properly a traverse. All matters in confession and avoidance must be spe- 
cially pleaded (r. 8, 12, 17, T. T. 1853). And moreover the effect of the 
generai issue as a traverse was materially restricted. 

It is no longer a denial of the defendant’s liability to the action generally, 
but is limited to a tmrverse of the most essential or characteristic allegation 
in the declaration according to the particular form of the action ; although 
m some cases it assumes a conventional form of denial, and is not a traverse 
in terms of any express allegation. 

It will be seen that some forms of general issue are adapted to travene 
the right and some to traverse the injoiy. And it wae one chief policy of 
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PZea of the General laatie to Indebitatus Counts. ( C. It. P. Apt^ 

1852 , Sched. B. 36 ) (a). 

That he [or they] never was [or wore] indebted as alleged.- [This 


the new rules, that the alleged right and the alleged wrong should be sepa- 
rately pleaded to. {Per Crompton, J., Kenrich v. Homer ^ 7 E. & B. 628 ; 
26 L. J. Q. B. 214.) In actions for breaches of contract the general issue 
traverses the right or contract only, and not the breach. {Smith v. Parsons^ 

8 C. & P. 199 ; Warre v. Calvert, 7 A. & E. 143.) In actions for wrongs 
independent of contract, the general issue traverses the injury only and not 
the right. (As to a denial of the breach in actions on contracts, see ante, 
p. 435.) , 

It is sometimes doubtful whether a declaration is founded upon a con- 
tract, or upon a wrong independent of a contract. (See “ Carriers f ante, 
p. 120, n. (a).) Such cases are provided for by the O. L. P. Act, 1852, s. 74, 
which, after reciting that certain causes of action may be considered to 
partake of the character both of breaches of contract and of wrongs, and 
doubts may arise as to the forms of pleas in such actions, and that it is ex» 
pedient to preclude such doubts, enacts “ that any plea which shall be good 
in substance, shall not bo objectionable on the ground of its treating the 
declaration either as framed for a breach of contract or for a wrong.” In 
such a case, tlierefore, the defendant may, without objection, plead either 
non assumpsit or not guilty ; but the effect of these pleas would not be the 
same : the one would deny the contract, retainer, or bailment, and admit 
the broach j whereas the other would admit the contract, etc., and deny the 
breach. 

Before the C. L. P. Act, 1852, it was informal and wrong to use a traverse 
in terms where the general issue was applicable, and would have included 
the common traverse. {Sutherland v. Pratt, 11 M. & W. 296 ; Cleworth v. 
Pickjord, 7 M. & VV. 314.) But by sect. 76 of that Act, “ a defendant may 
either traverse generally such of the facts contained in the declaration as 
might have been denied by one plea, or may select and traverse separately 
any material allegation in the declaration, although it might have been in- 
cluded in a general traverse.” So, formerly, a defence amounting argumen- 
tatively to the general issue must have been pleaded in that form. {Suther- 
land V. Pratt, 11 M. & W. 296; Aylesbury Ry, Co. v. Mount, 7 M. & G. 
898; Lyall v. Higgins, 4 Q. B. 528; Nash v. Breeze, 11 M. & W. 352.) 
The abolition of special demurrers (C. L. P. Act, 1852, s. 51) has removed 
this ditficulty. No objection can now be made to an argumentative plea of 
the general issue, unless it is so framed as to prejudice, embarrass, or delay 
the fair trial of the action, in which case the plaintiff may apply to have it 
struck out or amended under sect. 52 of the C. L. P. Act, 1852. The 
learning, however, which is to be found in the books since the rules of H. T. 
1834, on the applicability and effect of the general issues, is scarcely less 
important now than it was before the late Act. Whenever a defence is ad- 
missible under the general issue, it is still clearly the interest of the defen- 
dant to plead it in that form. By this means he may avoid disclosing his 
particular ground of defence prematurely to, })erhap8, a dishonest plaintiff; 
he will gain the advantage of throwing the greatest burden of proof on his 
adversary ; and lie may avail himself, not only of the particular defence he 
proposes to rely on, but also of any other ground which may arise at the 
trial, and which falls within the scope of the general issue. It must be 
borne in mind that the defendant will not, in general, be allowed to plead 
the general issue, together with an argumentative plea amounting to it, or 
a particular traverse comprised under it. {Ante, p. 448.) 

Nevei' indebted.l--The plea of nunquam indebi tatus is now the on ly 
ffeuorat tssuTto l^ebitatus counts. iJormerly, when a irimedTiis 
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Pleas, etc,, in Actions on Contracts, 

plea is applicable to declarations like those numbered 1 to 14 in 
Sched. B. to the C. L. P, Act, 1852. It is generally applicable to 
all indebitatus counts,] 

declaration to recorer the amount of a debt in indebitatus assumpsit^ alle- 
ging the debt aa inducement, and the prouiiso to pay it implied by law aa 
tiie gist of the action (ante, p. 35, n. (a)), the plea of non assumpsit was 
the general issue to such a count ; and tlie scope and effect of it according 
to the rules of H. T. 1834, were analogous to those of nutiquam indebitatus 
under the same rules and under those of H. T. 1853. It is important to 
notice this as the cases decided on the general issue in actions of debt on 
simple contract and of indebitatus cLssumpsit mutually illustrate each other. 

It is also proper, as a guide to the present effect of the general issue, to 
advert to the change of form from nil dehet to nunquam indebitatus, which 
was first effected by the rules of II. T. 1834. The old general issue was 
nil debet, and the form of expression necessarily suggests how comprehen- 
sive it vras as regards the defences included under it. In order at once to 
put an end to this, and to mark the more limited effect of the plea by the 
form of it, the present general issue, nunquam indebitatus, was substituted 
for nil debet. 

The form of this plea is given by the schedule to the C. L. P. A.ct, 1853, 
and is thereby made applioible to indebitatus counts. And by r. 6, T. T. 
1853, it is provided, that “ to causes of action to which the plm of * never 
was indebted* is applu^able, as providtKl in the above sehetlule, and to those 
of a like nature, the pica of non assumpsit shall be inadmissible : and the 
plea of ‘ never was indebted ’ will operate a.s a denial of those matters of 
fact from which the liability of the defendant arises ; ex. gr. in actions for 
goods bargained and sold, or sold and delivered, the plea will operate as a 
denial of the bargain and sale, or sale and delivery, in point of fact ; in the 
like action for money had and received, it will operate as a denial both of 
the receipt of the money and of the existence of those facts winch make 
such receipt by the dofciuinnt a receipt to the use of the plaint ifl?* 

By r. 11, T. T. 1853, “the jdea of nil dehet shall not be allowed in any 
action.” The new rules of Will. IV. contained a rule in precisely the same 
terms as the above, which was held not to B])ply to the plea of nil dehet by 
statute given in penal actions by the 21 Jiu;. T. c. 4, s. 4; because the sta- 
tute 3 & 4 Will. IV. c. 42, 8. 1, giving authority to tlie judges to make 
those rules, expressly provided tliat no .sueli rule sliould deprive any person 
of the power of pleading the general issue by statute. {Earl Spencer v. 
Swannell, 3 M. & W. 15 1 ; Jones v. Williams, 4 M . & W. 375.) The present 
rules were made under the authority given by the .statutes 13 1 1 Viet, 

c. 16, and the C. L. P. Act, 1852, s. 223, w hich contain no Hiniilsr provi'^o. 
Hence it seems that the present rule relating to the plea of nil dehet is uni- 
versal, and abolishes sucii plea in all actions. 

The indebitatus counts arc applicable whenever a simple eont ract, whether 
exprcas or implied from circumstances, results in a present debt or liqui- 
dated demand in money due on an executed consideration (see ante, p, 36). 
The plea of “ never indebted ” denies tlie original existence of the d(‘bt, and 
under an issue raised upon it tlie plaintifi’ is bound to prove by an express 
contract, or by matters of fact from wdiieli it may be implied, that a debt 
existed as alleged. The indebitatus counts are only apjdicablc to simple con- 
tract debts ; therefore the plaintiff cannot maintain this issue by proof of a 
contract made bynJeed {Edwards v. Bates, 7 M. & G. 590) ; and the defen- 
dant may show under it that a deed wtxs executed or a bond given at the 
time of the contract : but the defence that the contract subsequently merged 
in a specialty must l)o specially pleaded. ( Weston v. Foster, 2 Bing. N. <3. 
693; Fdmer v. Burnbq, 2 M. & G. 529; Mathew v. Blackmore, 1 H. & N. 
762; 26L. J. Ex. 150.) 
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If the plaintiff relies on an express contract which was subject to any con- 
ditions before the absolute liability of the defendant attaches, he is bound 
to prove under an issue raised by this plea the happening or performance of 
those conditions {Alexander v. Gardner^ 1 Bing. N. C. 671; Hudson v.| 
Biltony 6 E. & B. 565 ; 26 L. J. Q. B. 27) ; and on these points the defen- 
dant may, under the same issue, give in evidence any facts tending to rebut 
the proofs of the plaintiff. If the plaintiff relies on matters of fact from 
which the debt is implied, as the delivery and acceptance of goods, the per- 
formance of work, etc., he may under this issue prove any circumstances 
material to support the implication ; and the defendant may give in evi- 
dence, under the same issue, any matter tending to alter the legal effect of 
such circumstances. {Greff ortf v. Hartnolly I M. & W. 183.) Thus, he may 
show that the goods accepted, the work done, etc., were the subject of an 
express contract, and that, according to the terms and conditions of that 
contract, no present or absolute debt has accrued due. 

It may be considered as a general rule, that whenever the facts are such 
that an indebitatus count will not lie (see ante^ pp. 35-54)', and such count 
has, notwithstanding, been adopted, nunquam indebitatus is the proper plea 
to raise the defence. 

So where an indebitatus count is used, and the action is brought by a 
wrong plaintiff or against a wrong defendant this is the proper form of plea. 

By r. 8, T. T. 1853, “ In every species of actions on contract, all nmtters 
in confession and avoidance, including not only those by way of discharge, 
but those which show the transaction to be either void or voidable in point 
of law on the ground of fraud or otherwise, shall be specially pleaded ; ex, 
gr. infancy, coverture, release, payment, performance, illegality of conside- 
ration, either by statute or common law', drawing, indorsing, accepting, etc., 
bills or notes by way of accommodation, set-off, mutual credit, unseawor- 
thiness, misrepresentation, concealment, deviation, and various other de- 
fences, must be pleaded.'’ 

The effect of mtnqtiam indebitatus is illustrated by the above examples 
given in the ruk^ of II. T. 1853, and by numerous decisions, to some of 
which it will be convenient to refer. 

In actions for goods so/d^ it has been held that under this issue the de- 
fendant may j)rove that the goods were sold on terms of credit which has 
not expired {Broomfeld v. Smith, 1 M.& W. 542), or were delivered under 
a contract of barter {Harrison v. Luke, 14 M. & W. 139), or were to be 
paid for from a particular source, out of moneys passing through the plain- 
tiff’s hands, to which he has not resorted {Garey v. Byice, 10 A. &E. 512) ; 
that the goods were sold with a warranty, and did not agree with it, and 
W'ere of no value or of no more value than a sum already paid {Bicken 
V. Neale, 1 M. & W. 556) ; that the goods w'ere altogether worthless or did 
not accord with the contract in quality and description {Cousins v. Paddon, 

2 C. M. & 11. 647 j Dawson v. Collis, 10 C. B. 523) ; and if the defendant 
has accepted the goods notwithstanding their deficient quality, he may un- 
der the general issue give in evidence the deficiency in value in abatement 
of the contract price. {Mondel v. Steel, 8 M. & W. 858.) In an action for 
the price of a machine sold and delivered, the defendant was allowed to 
prove under the general issue that it was sold on the condition that if it 
did not work properly nothing should be paid for it, and that it did not, 
{Orounse/l v. Lamb, 1 M. & W. 352.) 

Under “ uever indebted ” to the common count for goods sold, or to any 
other common counts, the defendant may prove that the plaintiff was his 
partner in the transaction. {Payne v. Hales, 5 M. A W. 598 ; Brown v. 
Tapscoiti 6 M. A W. 123 ; Worrcdl v. Grayson, 1 M. A W. 166.) Where 
the plaintiff proves that the goods were supplied to the defendant’s wife, 
the defendant may prove under the general issue that she waa living in 
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adultery at the time that the goods were supplied, as this disproves 
the agency of the wife in pledging his credit. v. OoodfelloWt 4 

]>owl. 642.) 

The defence that the plaintiff had no title to the goods at the time of the 
jsale, where available at all, must be specially pleaded. ( Walker t. Mellor, 
11 Q. B. 478 ; and see ante, p. 264, n.) Payment of a debt actually accrued, 
must be specially pleaded, and cannot be proved under the general issue 
(r. 14, T. T. 1853). But where a transaction is for ready money, and the 
article bought is paid for eo inetanti on the purchase being made, there is 
no debt and therefore no occasion to plead payment. {LHvken v. Neale, I 
M. & W. 556 ; Buesey v. Barnett, 9 M. & W. 312 ; Wood v. Bletcher, 4 
W. R. Ex. 566 ; but see Littlechild v. Banks, 7 Q. B. 739 ; and per Lord 
Campbell, Timmins v. Gibbins, 18 Q. B. 722, 726.) So, where there has 
been a prepayment, or where an antecedent debt from the defendant to the 
plaintiff is by the agreement taken os part of the price of the goods sold 
or work done, such defence may be proved under tlie general issue (Smith 
T. ff'inter, 12 C. B. 487) ; so, wliere the execution of a transfer or convey- 
ance is the consideration for the payment of money, which by the deed it- 
self is acknowledged to be paid. (Baker v. Heard, 5 Ex. 950 ; Baker v. 
Bewe^y 1 B. C. 70tj and see per Parke, B., llaUen v. Bunder, 1 C. M. 
& R. 266, 271 ; ante, p. 246, n. (a).) 


In actions J'or work done, under the general issue tlie defendant may 
prove that the work was done by the plaintiff on an express contract to do 
it without fee or reward {Jones v. Nanney, 1 M. & W. 33H ; 5 Dowl. 90 ; 
Jones V. Reads, 5 Dowl. 216), or under a contract to take payment in goods 
(Collingboume v. Mantell, 5 M. & W. 289), or in other work to be done 
by the defendant (Bracegirdle v. Hinks, 9 Kx. 361) ; tliat it was done 
under an express contmet that the defendant should be entitled to deduct 
for the plaintiff’s negligence in the work iCleicorfh v. Bickford, 7 M. & W. 
314) ; that the work was do ie in an unsuccessful attempt to cure a chimney 
from smoking, on tlie terms that the plaintiff’ sliould not be paid unless the 
work was successful (Hayselden v. S(ajf\ 5 A. & K. 153) ; that it was done 
under an expre!»s contract that the plaintiff should not be paid until tlie de- 
livery of a certificate (not delivered before action) of the works having 
been performed according to a specification (Milner x. Field, 5 Kx. 829 ; 
and see Morgan v. Birtiie, 9 Bing. 672 ; Grafton v. F'asfern Co. By. Co., 
8 Ex. 699 ; Batferhury v. Vyse, 2 H. & C. 42 ; 32 L. «T. Ex. 177 ; ante, p. 
271 ; that the work was done so unskilfully as to be useless (Hill Alien, 
2 M. A VV. 283; Bracey v. Carter, 12 A. A E. 373 ; Symes v. Nipper, ib. 
377 (n.) ; Lewis v. Samuel, 8 Q. B. 68.5 ; Cox x. Leech, ] C’. B. N. S. 617 ; 
26L.J.C. P.125; Long i. Om, 180. B.610; 26 L. d. C. P. 127.) Under 
this plea to the common count for work done, the defendant may show' that 
he himself did a portion of the work. (Turner x. Diaper, 2 M. A G. 241 ; 
Newton v. Forster, 12 M, A W. 772.) 


In an action for money lent, the defendant may show under nunquam 
indebitatus that it was originally lent and sei'unHl on a covenant under seal 
(Mathew v. Blnckmore, 1 11. A N. 762 ; 26 L. J. Ex. 150) ; hut if the loan 
was originally a simple contract debt, which has been subsequently merged 
in a specialty, a plea in confession and avoidance is necessary. (Weston v. 
Foster, 2 Bing. N. C. 693.) 

In actions for ptoney paid, the defendant may, under the general issue, 
rebut any facts whicli tend to show that the money was paid at his request, 
either express or implied. (Ante, p. 34, n. (6).) lie may pix>ve that the 
money was paid by the plaintiff on the terms that it was not to be re- 
paid until a future time, which had not amved, (Maude v. Meesham, 6 
l>owl. 570.) He may show that the money was paid in respect of |>artiier- 
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Plea of the General Issue to Special Counts on Simple Contracts. 

{C. L. P, Act, 1852, Sched. B, 37) (a). 

That lie did not promise as alleged. [^The plea hy several defen- 
dants would he, that they did not promise as alleged ; the pled hy 
one of several defendants would he, that he did not promise as al- 
leged, or, that the defendants did not promise as alleged.] 

sliip transactions. (Brown v. Tapscott, 6 M. & W. 123 ; Worrall v. Gray- 
son, 1 M. & W. 166 j and see Morgan v. Pehrer, 3 Bing. N. C. 457.) 

In answer to the common count for money received, the defendant may 
under this plea prove any facts tending to show that the money sought to 
be recovered w'as never received or held by the defendant to the use of the 
plaintiff (Owen v. Challis, 6 C. B. 115 ; Coupland v. Challis, 2 Ex. 682) ; 
and ho may set up any contract inconsistent with the immediate liability 
charged in the count, as a contract made before or at tha time when the 
money was received, giving the defendant a lien on the money. (Williams 
V. Vines, 6 Q. B. 355 ; Brownrigg v. Rae, 5 Ex. 489.) 

To a count on accounts stated, the defendant may prove under wunquam 
indebitatus that the account stated was incorrect (Thomas y. Batches, 8 M. 
Sc W. 14B; and Baits v. Lloyd, 12 Q. B. 531 ) ; or that it was stated re- 
specting a debt for which there was no consideration (French v. French, 2 
M. & O. 64 1 ; Clarice v. IVebb, 1 C. M. & R. 29), or the consideration for 
which had failed (Jacobs v. Fisher, 1 C. B. 178; Wilson v. WiUon, 14 C. 
B. 616) ; or respecting a debt for which the defendant was not liable. (Fetch 
V. Lyon, 9 Q. B. It7 ; and see Welts v. Girling, 8 Taunt. 737 ; Pierce v. 
Evans, 2 C. M. & R. 29i.) The defendant cannot prove under this issue 
that a sub.'cqucnt account was stated in which the balance was in his 
favour, but in such case must plead the payment or set-off or other transac- 
tion by which the aecoimt has been altered. (Fidgett v. Penny, 1 C. M. & 
R. 180.) 

As to the effect of the plea of never indebted in other cases, sec also 
the various titles throughout the present cliapter. 

(a) Non assumpsit ,'] — The above plea is commonly called the plea of 
non asstnnpsit (ante, p. 400 n ). It is given in the schedule B to the C. L. 
P. Act, 1852, with a note stating that it is applicable to declarations on 
simple contracts, not on bills and notes, such as those numbered 19 to 22 
in that schedule, and that it would be unobjectionable to use “did not 
warrant,” “ did not agree,” or any other appropriate denial. 

By r. 6, T. T. 1853, “ In all actions on simple contracts except as herein*, 
after excepted” (that is to say, actions in the form of indebitatus coxmtB 
and actions upon bills of exchange and promissory notes, in which it is in- 
admissible), “ the plea of non assump.nt, or a plea traversing the contract 
or agreement alleged in the declaration, shall operate only as a denial in 
fact of the express contract, promise, or agreement alleged, or of the mat- 
ters of fact from which the contract, promise, or agreement alleged, may 
be implieci by law : Exempli gratid ; in an action on a warranty, 4Uoh 
pleas will operate as a denial of the fact of the sale and warranty having 
been given, but not of the breach ; and in an action on a policy of in- 
surance, of the subscription to tlie alleged policy by the defendant, but 
not of the interest, of the commencement of the risk, of the loss, or of 
the alleged compliance with warranties. In actions against carriers and 
other bailees, for not delivering or not keeping goods safe, or not returning 
them on request, and in actions against agents for not accounting, such 
pleas will operate as a denial of any express or implied contract to the 
effect alleged in the declaration, but not of the breach.” 

By r. 8, T. T. 1853, In every species of actions on contract, all matters 

X 8 
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in confession and avoidance, including not only those by way of discharge, 
but those which show the transaction to be either void or voidable in point 
of law on the ground of fraud or otherwise, shall bo specially pleaded ; ex, 
gr. infancy, coverture, release, payment, perfonnance, illegality of considera- 
tion, either by stature or common law, drawing, indorsing, accepting, etc., 
bills or notes by way of accommodation, set-off*, mutual credit, unseawrortlii- 
ness, misreiprosentation, concealment, deviation, and various other defences, 
must be pleaded.” 

Besides the above rules, numerous decisions have ilhistrnted the etreet 
of the plea of non aesumpsit^ to some of which it will bo convenient to 
refer. 

The inducement or prefatory allegations in the declaration arc not put in 
issue by non aasumpsit. Thus, in JJe Pinna v. Polhill, 8 C. & 1*. 78, whci*e 
the declaration stated that the plaintitf had composed an opera, and that in 
consideration tliat the plaintitf would sell his copyright in it, the defendant 
undertook to buy it, it was lield that under the general issue the defendant 
could not sliow that the plaintiff did not compose the opera. (And sec 
Skih'oek V. Passman^ 7 C. & P. 280.) But the |dainl iff must take care not 
to import tlie prefatory averment.s into the statement of the consideration, 
as by tlic words “ in consideration of the premises,” or they may by this 
means be put in issue by non assttmpsif. {Bell v. Welch, 0 C. B. 154 ) 
Prefatory' allegations which are immaterial are not admitted by this plea. 
{Bennion v, Davison^ 3 M. k VV. 170, sec ante^ ]>. 8.) 

The issue under non as/tumpsit is not supporti*d by proof of a promise 
under seal {Filmer v. Burnhy, 2 M. k G. 520; Ethcards v. Bates, 7 M. A 
G. 500); and under this plea the defendant may show tliat the alleged con- 
tract w'as so made (Ih. ; ire.¥/oa v. Easier, 2 Bing. N. C. 003) ; but where 
there was originally a valid simple contract, the defendant cannot under a 
ple^ of non assumpsit set up the defence that it lias been siibse«|uently merged 
in a contract by deed. {Filmer v. Burnhy^ 2 M. & G. 520 ; see ante, p. 40 1.) 

Non asisumpsil puts in issue both the promise and the consideration for it 
as alleged. {Haikes \ . Todd, 8 A. k K. 8 hi ; Beech v. White, 12 A. A K. (i7t^ ; 
Sutherland v. Pratt, 11 M. A W. 206; fi’eedvn v. B'oodbridge, 13 Q. B. 
462, 470.) It i.-» llicrefore inexpedient, and would formerly have been wrong, 
to traverse t lie consideration oepurutfly. {Li/all v. Higgins, 1- Q. B. 528; 
Wadey. Simeon, 2 C. B. 518 ; Raikeaw Todd,H A. A K. 8J6.) Piidcrthis 
plea the defendant may prove that the agreement signed by him was only 
signed on condition that it should not op«‘r,’ite as an agreement until theiiap. 
peniiig of an event which lia.s not oceiirreii, ns, tliat suiuetliird parl> should 
ap}>rovc (if the subject of th(‘ agivemcnt {Pgm v. Camjdfell, (» K. A B. 370 ; 
25 L, J. Q. B. 277) ; or that the other party should sign the ngn'cmcnt or 
a counterpart {Furness v. Meek, 27 L. J. Kx. 31 ; Liverpool Boroxigh Hank 
V. Fccles, 4 U. A ^ 1 . 130 j 28 L. J. ICx. 122) ; or, tliat some third party 
should join in signing the agrt*emcnt. {Baud v. Hind, 1 U. A N. 038 ; 25 
L. J. Ex. 216.) 

Any qualiiication or condition of the contnu t not stated in the declaration 
may be taken advantage of as a variance under this is**ue. (liri)ul v. Date, 
2 M. A W, 775 ; Nash v. Breeze, 11 M. A W. 352 ; Kemble v. Mills, ] M. 
A Ot 757 ; Sharland v. LieJ'child, 4 C. B. 520 ; Weedon v. U'oodbridi/e, 13 
Q. B. 462 ; Waltis v. Littell, 1 1 C’. B. N. 8, 360 ; 31 L. J. C. P. 10(>; and 
not post, Carriers.*') 8o also the defence that the real contract waa 
inconsistent with the one alleged. {Morgan v. Pebrer, 3 Bing, N. C. 457 ; 
Mounsey v. Perrolt, 2 Ex. 522.) As in an action on a policy that there 
were terms restrictive of the risk as stated in the declaration contained ilia 
memorandum annexed to the policy, {Heath v. Durant, 12 M. A W. 438.) 
So also the defendant may show that the contnict alleged was in fact modi- 
fied by an usage of trade. (Smith v. Dixon, 7 A. A E. 1 ; Whittaker v. 
Mason, 2 Bing. N. C. 359 ; Meizner v. Bolton, 9 Ex. 518.) But it is not 
Sufficient for the defendant to prove terms of the contract omitted in the 
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P/<?a of the General Issue to a Count upon a Deed. (C. L. P. Act^ 

1852, Sched. B. 38.) 

That the alleged deed [or bond] is not his deed (a). 


declaration viliich do not affect the promise and liability charged ; as sucli 
terms being immaterial need not be stated in the declaration. (Clark v. 
Morrell^ 1 M. & Gl. 841.) 

Where tlic declaration states the contract according to its legal effect, and 
the defendant admits the contract in fact but disputes the construction put 
Uf)on it, it is often advisable to set out the contract verbatim in the plea, in 
order that the legal construction may be settled upon a demurrer to the 
plea. {8ee C. L. P. Act, 1852, a 56 ; anie^ p. 437 ; v. Edmands^ 15 C. B. 
240.) Where the count set out a written contract verbatim, and it was 
pleaded that the contract was made “ on the conditions and subject to the 
terms tliat,” etc., the plea was held bad as seeking to vary the terms of a 
written contract by extrinsic evidence. (Canham v. Barry, 15 C. B. 597 ; 
see Wallis v. LiHell, 11 C. B. N. S. 369; 31 L. J. C. P. 100. See bills 
of exchange pleaded vei'haiim, Yates v. Nash, 8 C. B. N. S. 581 ; 29 L. J. 
C. P. 306 ) 

It lias been seen above that all matters in confession and avoidance, as 
defined by the 8th rule, must be made the subject of special pleas. 

The iierformanee of tlie consideration when executory, or of any conditions 
j)recedent to the right of action, arc not put in issue by non assumpsit, and 
the non-[»erformance of tliem must be pleaded by way of traverse. (See 
C. L. P. uAct, 1852, s. 57, and see “ Conditions Precedent f post.) 

As to when llie defence tliat a WTitten contract has been altered hi a ma- 
terial part must be f^yeemWy plended, see post, p. 485, n. (a). The illegahty 
of the contract, wliether in respect of the consideration or of the promise, 
must be speeiallv pleaded. {Pentrick v. Laycock\ 1 Q. B. 414 ; Daintree v. 
Jfntchinson, 10 M. & W. 85 ; Bull v. Chapman, 22 L. J. Ex. 257.) And 
it makes no dilference tliough the illegality a]>pears on the plaintiff's own 
case at the trial. {Fenwick v. Lat/cock, 1 Q. B. 414.) But a defence on the 
ground lluit the eontraet was made in a foreign country, and was illegal and 
not liinding according to the law ol that country, may be set up under non 
assumpsit, because the foreign law is taken cogni/.anee of by Euglisli courts 
only us a matter of fact. {Hannuic v. Ooldner, 11 M. & W. 819.) 

The Statute of Frauds need not be specially pleaded, as the general issue 
thn»ws oil the jilaintiff the burden of proving a eontraet in fact. {Buttemere 
V. Hayes. 5 M. A W. -1-60 ; Eastwood v. Kenyon, 11 A. & E. 441 ; Fricker 
V. Thomlinson, 1 M. A G. 772 ; Lea/ x. Tnton, 10 M. & W. 397.) So ob- 
jections under the stamp laws are taken on the evidence {Mason v. Brad- 
tey, 31 M. A W. 59tl ; Walliss v. Broadhent, 4 A. A E. 877), and do not 
fonn the projHT subjeet of a jdea, unless tlie instrument is such that the 
stamp cannot subscipieiitly be applied (Bradley v. Bardsley, 14 M. & W^. 
873) ; 80 tluMlefenee that tlio eontraet was made without the proper formali- 
ties, 03 where it wiisiiiade by a body authorized to contract only under seal, 
and was not so madf‘. {Freml v. Dennett, 4 C. B. N. S. 576 ; 27 L. J. C. P. 
314 .) 

(rt) Non est /ne/fo«.]— By r, 10, T.T, 1853, “in actions on specialties and 
corcniuits^ (he plea of non eslfuctyjn^ shall opemfe as a denial of the execu- 
tion of the' ffoeci til poipt of (a^et only, and all other defences shall bo spe- 
cially pleaded, including matters which make the deed absolutely voidi as 
well 08 those which make it voidable.” And by r. 12, “ all matters in con- 
fession and avoidance sholl be pleaded specially, as above directed, in actions 
on simple oontract^i.” (See ante, p. 466.) 

The plea of non est factum puts in issue that the defendant executed the 
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Abatement, Pleas in (a). 


JPlea of the Non-joinder of a Co-contractor as Defendant. 

{Commence with the form antCy p. 450.) That the allef^ed pro- 
mise, if any, was made [or debt, if any, was contracted] by the 

deed alleged in the declaration. Under this issue therefore ho has the beno- 
jfit of any variance between the deed as alleged and the deed produced in 
evidence. {Troit v. Smith, 12 M. & W. 688.) Thus, where a deed is pleaded 
as a release, non est factum, puts in issue not only the execution of the deed, 
but also its effect as a release. {North v. Wakefield, 13 Q. B. 536.) And this 
is the proper plea, bv which to dispute the alleged effect of the deed. {Smith 
v. Scotty 6 C. B. N.‘S. 770 ; 28 L. J. C. P. 825.) 

Under this issue the defendant may show that he delivered the deed as 
an escrow, to hike effect upon an event which has not happened. {Millership 
V. Brookes, 7 H. & N. 797 ; 29 L. J. Ex. 369.) If the covenantee or obligee re- 
fuse to accept the deed, the deed is void ah initio, and the proper plea is non 
est factum. {Whelpdale' s Case, 5 Co. Bop. llOu ; and see per Holt, C.J., 
Wankfordx. Wankford,! Salk. 299,307.) One of two joint eoveiiantors or 
obligors sued severally cannot object to the non-joinder under non est factum, 
but must plead it in abatement. ( Whelpdale's Case, 5 Co. Hep. 1 19 a.) If the 
deed is voidaible, as by reason of itifaiicy, fraud, duress, etc., or if the deed 
be void for illegality, or has been avoided by a subsequent alteration in it, 
the defence must bespt'cially pleaded. ( Whetpdale's Case, 5 Co. Rep. 119a 
see “ Alteration of Written Contracts^ post, p. 485 ; and S(H3 r. 10, 12, T. 
T. 1853, supra.) Under this issue the defendants, a corporation, were 
allowed to show that the execution of a deed having their seal was void, be- 
cause not authorized by the provisions of their Act of Ineorp^>rution. {Hill 
V. Manchester and Salford Waterworks Co., 5 B. & Ad. 866 ; st^e Chambers 
V. Manchester and Milford Up. Co., 5 B. & S. 588 ; 33 L. J. Q. B. 208 ; 
see a spectal plead to the same effect, Roifal British Bank v. Turquand, 
6 E. & B. 327 J 24 L. J. Q. B. 327 ; 25 74. 317.) 

{a) 1 leas in abatement — A plea in abatcinont, without admitting or 
denying the cause of action, sets up some matter of fact, the legal effect of 
which is to preclude the plaintiff from recovering iqjon the writ and decla- 
ration as at present fram^. Of this kind are pleas stating that the plain- 
tiff or tlie defendant are under some personal disability of suing or being 
sued ; as pleas of the coverture of the plaintiff or of the defendant ; that 
the plaintiff is an alien enemy ; that the plaintiff or the defendant cannot 
sue or be sued alone, as being joint parties with the others to the cause of 
action, etc. Formerly, misnomer of the plaintiff or defendant could bo ob- 
jected to, by j>lea in abatement, but by 3 A 4 Will. IV. c. 42, s. 11, no pica 
in abatement for misnomer shall be allowed in any personal action, and see 
ante, “ Misnomer,** p. 4. 

Pleas in abatement must give the plaintiff a better writ, that is, they must 
state all such matters as may be necessary to enable the plaintiff to amend his 
proceedings or to frame them iiifire correctly in another action. Precedents 
of the pleas in abaU>ment of most common occurrence are given above. A 
plea in abatement must be pleaded within four days after the delivery or 
filing of the declaration, unless the time is extended by leave of the Court 
or a judge, and nuist be verified by affidavit. 

A plea in abatement is not an issuable plea (see ante, p. 440) ; and matter 
in abatement arising after the commencement of the suit cannot bo pleaded 
by a defendant who is under terms to plead issuably. (Shepeler v. Durant, 
14 C. B. 582.) A plea in abatement for the misjoinuer of parties pleaded to 



Abatement. 


469 


defendant jointly with G. jffl, who is still living, and who at the 
commencement of the suit was, and still is, resident within the 
jurisdiction of this Court, and not by the defendant alone. [ Conclude 
as ante^ p. 450. 

[A like plea as to some counts of the declaration only : Powell v. 

Fullerton^ 2 13. & P. 420 ; as to £ parcel of an indebitatus count ; 

Rhodes y. Turner, 3 Ex. 607. 

Plea by a defendant sued as the assignee of a lease, that the lease 


several counts, if bad as to any of them, is bad altogether upon demurrer, and 
there must be a general judgment of respondeat ouster, although it would 
have been good if pleaded separately to the other counts. {Phillips v. 
(Jlaggett, 10 M. & W. 302 ; and see ante, p. 440.) 

As to the practice relating to pleas in abatement, see 2 Chit. Pr. 12th ed. 
909 ; Chit. Forms, 10th ed. 474. 

The misjoinder or nonjoinder of parties to actions on contracts.'] — If 
parties suing or sued in their own right Src improperly joined or omitted as 
plaintiffs or defendants, and the objection appears on the pleadings, it may 
generally be taken advantage of either by demurrer, or by motion in arrest 
of judgment, or by error. 

If the objection does not appear on the pleadings, and the action pro- 
ceeds to trial with the wrong parties as plaintiffs or defendants, upon an 
issue traversing the contract, there would appear a variance between the con- 
tract made in fact and that alleged in the declaration which, unless amended, 
would bo a ground of nonsuit or adverse verdict {Chanter v. Leese, 4 M.' 
& W. 295) ; except in the case of the omission of a person jointly liable 
with the dehmdant sued, in wdiicli case proof of a joint contract is sufficient 
to sustain the allegation that the party sued contracted {Whelpdale's Case, 
5 Co. Rep. 119 a ; Richards v. Heather, 1 B. & Aid. 35) j and except also 
in the case of the addition of a plaintiff who ought not to be joined. (See 
C. L. P. Act, 18(50, 0 . 19, infra.) The sect. 222 of the C. L. P. Act, 1852, 
giving general powers to amend all defects and errors in any proceeding in 
civil causes does not apply in causes of misjoinder or non-joinder of parties. 
( Wickens v. Steel, 2 C. B. N. S. 488 ; 26 L. J. C. P. 241 ; Robson v. Hoyle, 
3 £. & B. 396.) And where a husband is sued alone, it gives no power 
to amend by adding the wife as a defendant. {Oarrard v. Qiubilei, 11C,JB. 
N. S. 616; is ]b. 832 ; 31 L. J. C. P. 131,270.) But there are now' certain 
means provided for amending the proceedings before trial, and even at the 
trial, which may be conveniently considered in the following order : — 

-If a plaintifi' be joined who has no right as 

co-pGihlifr, it is provided by the C. L. P. Act, 1852, s. 34, that the Court 
or a judge may at any time before trial order that any person or persons 
originally joined as plaintiff or plaintiffs shall bo struck out from the cause, 
if it shall appear that injustice will not be done by such amendment, and 
that the person or persons to bo struck out were originally introduced with- 
out his or their consent, or that such person or persons consent either in 
person or by writing under his or their hands to be so struck out. And by 
s. 85, a similar amendment may be made at the trial. 

By the C. L. P. Act, 1860, s. 19, the joinder of too many plaintiffs is not 
to be fatal, but every action may be brought in the name of all the persons 
in whom the legal right may be supposed to exist. See the terms of Uid 
enactment, and the cases to wliich it applies, ante, p. 5. 

—If ft necessary oo-plaintiff is omitted with- 
out ^lom the others cannot sue, by the C. L. P. Act, 1852, s. 34, the Court 
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vested hy assignment in the drfendant jointly with another : JEfeap 
V. Livingston, 11 M. & W. 896. 

Plea that a hill of exchange was accepted hy the defendant jointly 
with another : JBleakley v. jay, 13 M. & W. 464. 


or a judge inaT, before the trial, order that any person or persons not joined 
as plaintiff or plaintiffs shall be so joined, if the person or persons to be 
80 added consent either in person or by writing under his or their hands to be 
BO joined ; and the liability of any person or persons so added as eo-plain- 
tilf'or co-plaintiffs shall be the same as if tliey had been originally joined 
in the cause. And by s. 35, if it shall apj)ear at the trial that some person 
or ]x?rson8 not joined as plaintiff or plaintiffs ought to have been so joined, 
and the defendant shall not at or before the time of pleading have given 
notice in writing that he objects to such non-joinder, specify ing therein 
the name or names of such person or persons, such non - joinder may be 
amended as a variance at the trial, in like manner as before the trial by s. 34. 
The defendant may also meet the non-joinder of a necessary eo* plaint ill’ by 
a plea in abatement (1 Chit. PI. 7th ed. 15) ; but, as tin* non-jt>indor would 
pi^ucc a variance at tlic trial and be a ground of nonsuit, the ohjectiou is 
never taken in this form. It is provided by s. 36, that upon a plea in abate- 
ment being pleaded, or u})on such notice being given as is prescribed by 
8. 35, the plaintiff .nhall be at liberty, without any order, to amend the writ 
and other proceedings before plea by adding the name or names of the per- 
son or persons named in the notice or plea in abatement, and to proceed 
in the action without any further appearance, and in sueli ea^e the defen- 
dant shall be at liberty to plead de novo. And by r. 6, II. T. 1853, uj>on 
such amendment the plaintiff must file a consent in writing of the party 
whose name is added, together with an affidavit of the handwriting, and 
give notice thereof to the defendant, unless the filing of such consent he dis- 
pensed with by order. 

JJisjoinder of a defendant. 1 — In the case of the joinder of too many 
defendants, the Court or a judge may hy the C. L. P. Act, 185li, h. 37, at any 
time heforMhe trial order that the name or name** of one or inoiv of such 
defendants be struck out, if it shall apjiear tliat injustice will not be done by 
such amendment, ujxin such tonus as the Court or judge shall tliiuk jiroper; 
and in ease it shall appear at the trial that then' has la‘en a misjoinder of 
defendants, such misjoinder may be amended ns a varijince at the trial in 
like manner as the misjoinder of plaintiffs. (Supra ; Robson v. JJoyle, 3 
1C. A B. 396.) Under this section tlie Court will amend by striking out 
the name of a defendant who has already suffered judgment by default 
{Greares v. lJumphregs, 4 E. A B. 851 ; 21- U. J. Q. B. UK)) ; or tlie name 
of a defendant where a co-defendant has suffered judgment by default. 
(.Johnson v. Qosfeii, 18 C. B. 728; 25 L. J. C. P. 274.) But the applica- 
tion to strike out the name of the defendant must be made b<*fore verdict. 
(Robson V. Doyle, 3 £. A B. 396.) No ameiulnuMit cnin be made after the 
jury have decided the qu(*s(ion of liability by verdict. (Wicketis v. Steel, 
2 C. B. N. S. 488 ; 26 L. J. C. P. 241 ; and sec Vanderhyl v. McKenna, 
L. R. 3 C. P. 252.) The Court has no power to review* the decision of a 
judge at the trial in refusing an amendment under this or under the 35th 
section. (Holden v. Ballantine, 29 L. J. Q. B. 148.) Where the name of 
one of two defendants has been struck out u|xm tlie terms of the plaintiff 
])aying the costs of such defendant, he is entitltxl to a moiety of the joint 
costs of the defence. fRedtmy v. Webber, 32 L. J. C, P. 84.) 

Nonjoinder of a defendani.\ — W^here a person is omitted who is jointly 
liable witnTTmseiBiicii, and the objection is not taken by plea in aliaUnnent, 
proof at the trial of a joint contract would sustain an allegation that the de- 
fendant or defeudants contracted, and would bo no variance. (I Wms. 8aund. 
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291 h ; Whel/pdale*s Case^ 5 Co. Hep. 119 a ; Richards v. Heather ^ 1 B. & Aid. 

35 ; Cross V. Williams^ 7 H. & N. 675 ; 31 L. J. Ex. 145.) If such plea be 
pleaded, the may enter a cassetur breve and commence another action 

against the original defendant jointly with those named in the plea, or may 
amend the writ and declaration under the 0. L. P. Act, 1852, s. 38, which pro- 
vides that where the non-joinder of any person as a co-defendant has been 
pleaded in abatement, the plaintiff shall be at liberty, without any order, to 
amend the writ of summons and the declaration by adding the name of the 
person named in such plea in abatement as joint contractor, and to serve the 
amended writ upon the person so named in such plea in abatement, and to 
proceed against tlie original defendant and the person so named in such 
plea. And by s. 39, if the joint liability of all is established the plaintiff has 
to pay tlio costs of the plea in abatement and amendment ; but he may re- 
cover against any original defendant whom he can fix, together with any new 
defendant, although he fails as against others ; in such case the successful 
defendants obtain their costs against the plaintiff, but he is ultimately allowed 
them, with the costs of the plea in abatement and amendment, as against 
the original defendant whom lie fixes. (Cazneau v. Morrice^ 25 L. J. Q. B. 
126.) A like provision as to judgment and costs is contained in the 3 & 4 
Will. IV. c. 42, B. 10, to meet the case w’ here after such plea in abatement the 
plaintiff shall commence another action against the original defendants 
jointly with those named in the plea. 

By 3 & 4 Will. lA". c. 42, s, 8, “ no plea in abatement for the non-joinder 
of any person as a co-defendant shall be allowed in any Court of common law, 
unless it shall be stated in such plea that such person is resident within the 
jurisdiction of the Court, and unless the place of residence of such person 
shall be stated w ith convenient certainty in anaftidavit verifying such plea.” 
So that a plea in abatement cannot be pleaded in respect of a joint contractor 
resident out of the jurisdiction {Ml v. Lord Curzon, 4 C. B. 249) ; nor 
can it where the co contractor is an infant, feme covert, certificated or dis- 
charged bankrujit or insolvent, or where he is protected by the statutes of 
limitation (see post, pp. 476, 477). The plea in abatement must state all 
the co-defendants who ought to be joined, otherwise the plaintiff has not a 
better writ. {Oodson v. Good, 6 Taunt. 587 ; CrelUn v. Calvert, 14 M. & 
W. 11.) It must he confined to the count or part of the claim in respect of 
which tlic liability is joint. {Hill v. White, 6 Bing. X. C. 26; Phillips v. 
Claggeit, 10 M. & W. 102.) 

Joint and several contracts.^ — Where a contract is made with several 
perSdtts jointly, they must join as oo-})laint ilfs in suing upon it. {Ecclesfon 
V. Clipsham, 1 Wins. JSauncl. 153 ; Petrie v. Burg, 3 B. & C. 353.) And 
where several persons contract jointly, tliey must be joined as co-defendants, 
(although in tin* latter ease the non-joinder would only be ground for a 
plea in abatement) ; where the eontnu’t is joint and several, an action or 
actions may be brought against the parties jointly or sevemlly. {Ih. ; Abbot 
V. Smith, 2 W. Bl. 949.) The County Court Act (9 A 10 Viet. c. 95, s. 68) 
enables a plaintiff to sue any one or more of joint debtors, without any objec- 
tion on the ground of non-joinder. 

A coutnict cannot he so made as to entitle several persons under it both 
jointly and se^ttllly ; they must be entitled under it either jointly only, or 
Beverully only, and must sue accordingly. {S/ingsbg's Case, 5 Co. 18 b ; 
Bradburne v. Botjidd, 14 M. & W. 559, 573 ; Keightleg v. Watson, 3 Ex. 
716, 723.) The construction of the contract in tliis respect depends pri- 
marily on the language used, but is a question of intention to be determined 
by considering, not only the language, but also the interests and relations 
of the parties. A contract will be construed to be joint or several according 
to the interests of the parties, if the words are capable of that construction, 
or even if not inconsistent with it. If the words are ambiguous or will 
admit of it, the contract will be joint if the interest be joint, and it will 
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Affidavit of the Truth of a Flea in Abatement (a). 

In the — , 

Between A, B,, plaintiff, and B. defendant. 

I, JE', B,, of , the above-named defendant in this cause, make 

oath and say, that the plea hereunto annexed is true in substance 
and fact \jf the plea is one of non-joinder of a co-defendant add : and 

that G, J£., in the said plea named, resides at in 

street, in the parish of , in the county of ]. 

Sworn, etc. 


Flea of the Nonjoinder of a Co-executor as a Plahitiff(h). 

(^Commence with the form^ anfe^ p. 450.) That the said G. IT. 
made his last will in writing, and thereby appointed the plaintiff 
and J. K. executors thereof, and after his death and before action 
the plaintiff duly proved the said will, and the said J. K. is still 
living. '^Conclude as anie^p. 450.] 

As to the non-joinder of an assignee of a bankrupt as a plaintiff 
see post^p. 47(> u. 


Flea of the Non-joinder of a Co-executor as a Defendant (c). 

(Commence with the form^ ante^ p. 450.) That the said G, IT. 
made his last will in writing, and thereby appointed the defendant 
and J. K. executors thereof, and after his death and before action 
the said J. K. and the defendant duly proved the said w ill, and took 
upon themselves the execution thereof, and administered divers 
goods whieli were of the said G. H. at the time of his d(*ath ; and 
the said J. K. is still living, and at the commencement of this suit 
was and still is resident within the jurisdiction of this Court. [^Con- 
clude as ante, p. 450.] 

A like plea : Byalls v. Bramall, 1 Ex. 731. 

be several if the interest be several. On tlie other hand, if the w'ords are 
unmistakably joint, then, although the interest be several, all the parties 
must be joined in the action ; if the wor<l8 are unnii.slakablv several, the 
action must be several, though the interest t>e joint. {Sorshw v. Park, J2 AI. 
&> W. 154 ; Bradhurne v. tiot field, 14 M. k W. 559 ; Kei^htley v. Watson^ 
3 Ex. 721 ; Pugh V. titringfield, 3 C. B. N. S. 2 ; 27 L. J. C. P. IU ; Beer v. 
Beer^ 12 C. B/tiO ; Foley v. Addenhrooke, 4 Q. B. 197 j Haddon v. Ayers, 28 
L. J. Q. B. 105; Thompson v. Ilakewill, 19 C. B. 8. 713; 35 L. J. C. P. 18.) 

{a) This affidavit is required by 4 Anne, c. 10, s. 1 1 ; and in case of non- 
joinder of a co-defendant by 3 & 4 Will. IV. c. 42, s. 8; and soe Chit. 
Forms, 10th ed. 475. It may be made by a third person. 

(b) In actions by executors they ought all to join, f bough some bo infants, 
or bare not proved the will. If one sue alone, the defendant can take 
advantage of it only by plea in abatement (I Wrns. Saund. 291 Ic, I ; 2 Chit. 
Pr. 12th ed. 1223; 2 Wins. £xs. 6th ed. 1724) ; but if the cause of action 
accrued wholly to the executors, there might be a variauce. (See Dixon’s 
Lush’s Prac. p. 58.) 

A plea that one of the executors joined as plaintiffs liad renounced was 
held bad (Creswick v. Woodhead, 4 M. A G. 811) ; but see now as to 
renunciation, 20 A SH. Viet. c. 11 y s. 79. 

(c) This plea must state, as above, that the executor not joined has adminis- 
tered, as it is only necessary to sue so many of the executors as have admin- 
istered. (1 Wins. Saund. 291 m ; 2 Wins. Exs. 6th ed. 1787.) The objection 
here pleaded is only matter for plea in abatement ; so also that defendant is 
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Plea of the Coverture of the Plaintiff (a). 

{Commence with -the form, ante,p. 450.) That the plaintiff at the 
commencement of this suit was and still is the wife of O. who is 
still living. [^Conclude as ante, p. 450.1 

A like plea : Pe Wahl v. Braune^ 1 H. & N. 178 ; 25 L. J. Ex. 343. 

Plea of the Coverture of the Dtfendant (h), 

(^Commence with the form, ante,p. 450, the defendant pleading in 
person, not by attorney, see ante., p. 6.) That at the commencement 
of this suit she was and still is the wife of G, J£., who is still living. 
[ Conclude as ante, p. 450.] 

Plea of another Action pending for the same Cause of Action (c). 

{Commence with the form, aw^e, 450.) That before this suit the 


administrator and not executor, or convereely ; or that defendant, sued as 
administrator generally, is administrator only during the minority of an 
executor. (See 2 Wms. Ex. 6th ed. 1794.) 

{a) As to when this plea is necessary, see ante, “ Husband and Wife^* 

р. 171 (a). Thecovertiire of the plaintiff when the husband should be joined 
with her can be pleaded in abatement only. {Bendix v. Wakeman, 12 M. 
& W. 97 ; Ouyard v. Sutton, 3 C. B. 153.) A replication that the plain- 
tiff’s husband was an alien enemy was held bad on demurrer. (i>e Wahl v. 
Braune, 1 H. & N. 178; 25 L. J. Ex. 343.) 

As to the position of a married woman who has obtained a judicial 
separation, or an order for the protection of her property under the Di- 
vorce and Matrimonial Causes Act, 20 & 21 Viet. c. 85, see ss. 21, 25, 26, 
ante, p. 173 n. 

By the C. L. P. Act, 1852, s. 141, “The marriage of a woman plaintiff 
or defendant sliall not cause the action to abate, but the action may not- 
withstanding be proceeded with to judgment, and such judgment may be 
executed against the wife alone, or by suggestion or writ of revivor pursuant 
to this Act judgment may be obtained against the husband and wife, and 
execution issue thereon ; and in ease of a judgment for the wife, execution 
may be issued thereupon by the authority of the husband without any w rit 
of revivor or suggestion ; and if in any such action tlie wife shall sue or 
defend by attorney ajipoiiited by her when sole, such attorney shall have 
authority to continue the action or defence, unless such authority be counter- 
manded by the husband, and the attorney changed according to the practice 
of the court.” 

Before tliis enactment it was necessary to plead the marriage pending the 
action ‘in abatement as a plea to the further maintenance or puis darrien 
continuance, as the ease might be. (^Morgan t. Painter, 6 T. R. 265; Walker 
V. OolUng, 11 M. & W. 78.) 

(fe) The coverture of the defendant when sued on a contract made before 
marriage, can be pleaded only in abatement. (MUner v. Milnes, 3 T. 
R. 631 ; Lovell v. IFalker, 9 M. A W. 299.) But where a married woman 
is sued upon a contract made during marriage, lier coverture is a defence in 
bar. (See Husband and Wife,'* ante, p. 171 (a), and po^f.) 

As to the effect of the marriage of the defendant pending the action, see 
the preceding note. 

The plea in abatement of coverture is not within the 3 & 4 Will. IV. 

с. 42, s. 8, and tliorefore does not require an affidavit of the residence of 
the husband {Jones v. Smith, 3 M. & W. 526) ; but it is a dilatory plea, 
requiring an affidavit of verification under the statute 4 Anne, c. 16, s. 11, 
ante, p. 472 (a). 

(c) The pendency of another action for the same cause may be pleaded 
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plaintiff issued a writ of summons out of the Court of 

at Westminster against the defendant in an action for the same 
causes of action as in the declaration herein mentioned, as by the 
record and proceedings thereof remaining in the said Court appears, 
and the parties in this and the said former suit are the same parties, 
and the said former suit is still depending in the said Court. [Cha- 
clude as antCy p, 450.] 

Like pleas : Laughton v. Taylor, 6 M. & W. 695 j Henry v. 
Goldney, 15 M. W. 494 ; Boyce v. JVehh, 15 Q. B. 84. 


Plea hy an Attorney of the Privilege of being sued only in the 
Court of which he is an Attorney (a). 

That at the commencement of this suit the defendant was and 

' in abatement, not in bar. (Per Bayley, J., Harley v. Oreenwoody 5 B. & 
Aid. 95, 101 ; and see Williamson v. Bissilly 7 II. & N. 391 ; 31 L. J. Ex. 131 .) 
The pendency of an action in an inferior Court (Laughton v. Taylor^ 6 M. 
& W. 695), or in a foreign Court (see Cox v. MitchelC 29 L, J. 0. P. 33 ; 
Scott V. Lord Seymour^ 1 H. & C. 219 ; 31 L. J. Ex. 457 ; 32 Ib. 61 ; Ostell 

V. LepagCy 16 Jur, 401), cannot be so pleaded. The pendency of an action 
in a superior Court is not a bar to proceeding in the County Court. 
(Williamson v. Bissitly 7 H.&N. 391 ; 31 L. J. Ex. 131.) 

The pendency of an action against the defendant jointly with another for 
the same demand may be pleaded in abatement (Earl of Bedford x. Bishop 
of Exeter^ Hob. 137) ; and conversely, an action against one defendant 
solely may be pleaded in abatement of an action against the defendant sued 
jointly with another for the same cause (Jb. ; RawUnson v. Orieiy 1 Show. 
72; where, liowever, it is suggested that the plea can only be pleatled 
severally by the one defendant who is sued in the first action). The jien- 
dency of an action for the same demand against a jierson jointly liable with 
tlie defendant cannot be pleaded in abatement {Henry v. Goldneyy 15 M. & 

W. 494) ; but where two separate actions were brought against two joint 
contractors in respect of the same demand, on payment of the debt and 
costs in one action, the Court made an order to 8ta^> proeeediugs in the other 
without costs, (Newton v. Blunt y 3 C. B. 675.) Judgment recovered in an 
action against one joint contractor may be pleaded in bar to an action 
brought against another co-contractor. (King v. Uoarty 13 M. & W. 49 1; 
and see post, '‘'’Judgment'') 

The pendency of an action by a banknipt brought before bankruptcy 
cannot be pleaded in abatement of an action by the assignees for the 
same cause. (Biggs v. CoXy 4 B. & C. 920.) As to the assignees con- 
tinuing the former action, see the C. L. P. Act, 1852, s. 142 ; and ^eepost, 
“ Bankruptcy N 

If the defendant has obtained judgment of non pros, against the plaintiff 
in the former action, he cannot afterwards plead its iMsndcncy in abatement. 
(Pepper v. Whatley, 3 Bowl. 579.) 

(a). This is not strictly a plea in abatement but a plea of privilege (see 
Hunter v. Neck, 3 M. & G. 181, 188). An attorney being a sole defendant, 
and sued in his own^right, has the privilege of being sued in the Court of 
which he is an attorney, and in no other. (South Stafordshire By. Co, 
V. Smith, 5 Ex. 472 ; Yeardley v. Roe, 3 T. R. 573.) if sued in any other 
Court, he may plead his privilege in abatement (Davidson v, Chilman, 
1 Bing. N. C. 297 ; 1 Chit. Pr. 12th ed. 79 ; 2 Jb. 913 ; “ Attorney,*' ante^ 
p. 82) J but by 12 & 13 Viet. c. 101, s. 18, it is enacted, ** that no privilege 
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still is one of the attorneys of the Court of , at Westminster, 

and during all that time prosecuted and defended suits and pleas 
in that Court for divers subjects of the Queen, as their attorney ; 
and the defendant and all other the attorneys of the said Court 
ought by an ancient custom of the said Court, from time immemo- 
rial used, to be free from being compelled, and have not at any 
time been used to be compelled to answer any plea in any action 
personal (pleas of freehold, felony, and appeals only excepted) be- 
fore any justice or minister of the Queen, or any judge in any Court, 

except before the justices [or barons] of the said Court of ; 

And this the defendant is ready to verify ; wherefore he prays judg- 
ment if the Court here will or ought to take cognizance of the said 
plea. 

Like pleas : Graham v. Inglehyt 2 Ex. 442 ; South Staffordshire 
Ity. Co. V. Smith, 5 Ex. 472. 

Plea that the Plaintiff is an alien Enemy (a). 

{Commence with the form, ante, p. 450.) That at the commence- 
ment of this suit the plaintiff was and is [an alien born (that is to 

say), born in the [empire of ]. of alien father and alien mother, 

and was not nor is a subject of our lady the Queen by naturalization, 
denization, or otherwise, and was and is] an enemy of our lady the 
Queen, and residing in this kingdom without the licence, safe-con- 
duct, or permission of our said lady the Queen. (Conclude as ante, 
p. 450.) 

Like pleas : Casseres v. Bell, 8 T. E. 166 ; Alcinous v. Nigreu, 

4 E. & 13. 217. 

Plea to the farther maintenance of the action that the plaintiff 
became an alien enemy after Us commencement : see Le Bret v. Pa^ 
pillon, 4 East, 502. 

Eeplication to a Plea of Non-joinder that the Defendant is solely 

liable (&). 

(Commence with the fin'm, ante, p. 456.) That the said promise 

shall be allowed to any attorney or other person to exempt him from the 
provisions of the County Court Acts.” Tlie statute 1 Viet. c. 56, s. 4, 
which enables an attorney admitted in one Court to pnictisc in any other, 
does not per se take away his privilege. (Prior v. Smith. 6 Dowl. 299.) 
An attorney of two Courts may be sued in either. (TPalford v. Fleet- 
wood, 14 M. & W. 449.) The plea may be pleaded in jierson or by at- 
torney (Chatland v. Thornley, 12 East, 544 ; Hunter v. Neck, 3 M. & G-. 
181) ; but the latter seems the more proper form. (Groom v. Wortham, 
2 Dowl. N. S. 657.) 

(a) If the plaintiff was an enemy when the contract was made, this de- 
fence may be pleaded in bar. If he has become so since action brought, it 
can only be pleaded in abatement (see Harman v. Kingston, 3 Camp. 150, 
163) ; and it must then be pleaded either to the further maintenance or, if 
he has already pleaded, puis darrein continuance, and this cannot be done 
if the defendant was under terms to plead issuably. (Shepeler v. Durant, 
14 C. B. 582.) A British subject, or the subject of a neutral state, volun- 
tarily residing in an enemy’s country, is considered as adhering to the enemy, 
and is incapable of suing. (WillUon v. Patteson, 7 Taunt. 4 j39; McConnell 
V. Hector, S B. & P. 113 ; see Leake on Contracts, 395-397.) 

(i) The plaintiff may either demur or reply to a plea in abatement (2 
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was not made [or the said debt was not contracted] by the defen- 
dant jointly with the said G. H, as alleged. [Conclude as ante, p. 
456.] 


Pej^lication to a Plea of Non -joinder denying that the Party not 
sued is resident within the Jurisdiction, 

(Commence with the form, ante, p. 456) That the said G. H. was 
not at the commencement of this suit resident within the jurisdic- 
tion of this Court, as alleged. [Conclude as ante, p. 456.] 


Meplication to a Plea of Nonjoinder that the Co-contractor was 
discharged by Bankruptcy and Certificate [or order of dis- 
charge'] (a). 


(Commence with the form, ante, p. 456.) That after the accruing of 
the causes of action in the declaration mentioned and before action, 
the said G, H, became bankrupt within the meaning of the statutes 
then in force concerning bankrupts, and was discharged from the 


Chit. Pr. 12th ed. 915.) If tlie plantiff cannot do either successfully, ho 
may enter a cassetur breve, and commence a fresh action ; or if the plea be 
one of non-joinder, he may atoend his writ and declaration os provided by 
the C. L. P. Act, 1852, ss, 36, 38, ante, pp. 479, 471. 

If the plaintitr denies the pica, it would be suflicient to take issue upon 
it, if the provisions of the C. L. P. Act, IS52, as to pleadings, are applicable 
to pleas in abatement ; but see ante, p. 450 (b). 

If issue in fact be joined after a plea in abatement, the judgment for the 
plaintitf upon verdict is final, //uott recuperet. I'pon demurrer, the judg- 
ment for the plaintiff is interlocutory only, respondeat ounter. Judgment 
for the defendant in both cases is that the writ be quuslied. (.See the prac- 
tice fully stated, 2 Chit. Pr. 12th ed, 916.) 

The plea of the non-joinder of a co-defendant cannot be sustained where 
tlie alleged Joint-contractor has been discharged from the debt under bank- 
ruptcy or insolvency (.see infra, n (a)), or where he was an infant at the 
time of contracting, and has since avoided the contract, (see post, p. 477), 
or where the debt as again.st him i.s barred by the Statute of Limitations. 
In the latter case the replication above given w suffieient, by virtue of the 
statute 9 Geo. IV. c. 14 (Lord Tenterdeii’s Act), s. 2, which enacts, “ Tiiat 
if any defendant or defendants in any action on any simple contract shall 
plead any matter in abatement, to the effect that any other person or per- 
sons ought to be jointly sued, and issue be joined on such plea, and it .shall 
appear at the trial that the action t^uld not, by rt^ason of tlie recited Acts 
or this Act, or either of them ” (that is, by reason of the want of an ac- 
knowledgment in writing, or now by the Mercantile Law Amendment Act, 
1856, 19 A 20 Viet. c. 97, s. 14, part-payment, see ^'Limitations* post), 
be maintained against the other person or persons named in such pica, 
or any of them, the issue joined on such plea sluill be found against the 
party pleading the same.*’ 

(a) By 3 A 4 Will, IV. c. 42, s. 9, “To any plea in abatement in any 
Court of law of the non- joinder of another person, the plaintiff may reply 
that such |>erson has lieen discharged by bankruptcy and ct^rtificate, or 
under an Act for the relief of insolvent debtors.” This enactment renders 
it unnecessary to join a bankrupt or insolvent co-contractor as a defendant ; 
but if a plea in abatement is pleaded, the bankruptcy or insolvency must 
be replied. (See Bovill v. If^ood, 2 M. A S. 23.) 
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laid causes of actiou by bankruptcy and certificate [or order of dis- 
charge]. [Conclude as ante, p. 466.] 

plication to a Vlea qf Non-ioinder that the Co- Contractor was 
discharged under the Insolvent Act (see ante, p. 476 n. (a ) ). 

(Commence with the form, ante, p. 456.) That after the accruing of 
the causes of action in the declaration mentioned and before action, 
the said G. H. was duly discharged from the said causes of action 
by an order of adjudication made by the Court for the Relief of In- 
solvent Debtors in England under the statutes then in force in that 
behalf, which said order still remains in force. [Conclude as ante, p, 
466.] 


Replication to JPlea qf Non-joinder that the Party not joined was 
an infant : Gihhs v. Merrill, 3 Taunt. 307 ; Burgess v. Merrill, 
4 Taunt. 468 (a). 


Replication to a Plea of Coverture of the Bqfendant denying it. 

(Commence with the form, ante, p. 456.) That she was not the wife 
of the said G. M. as alleged. \^Conclude as ante, p. 456.] 


Accobd and Satisfaction 


(a) It would seem that the fact of the alleged co-contractor being an 
infant and having repudiated the contract, might be shown under a traverse 
of the plea. If a special replication is adopted, it must allege both the in- 
fancy and the repudiation. (See per Patteson, J., Boyle v. Webster, 17 Q. 
B. 950, 956.) Upon an issue joined by the plaintiff on a plea in abatement 
of the non-joinder of a co-comractor, where it appeared upon the trial that 
the co-contractor was an infant and had not avoided the contract, the de- 
fendant was held entitled to succeed. (Oihbs v. Merrill, 3 Taunt. 307.) A 
replication to such a plea, of the infancy of the co* contractor, was held good 
on demurrer. (Burgess v. Merrill, 4 Taunt. 468.) Where in an action 
against two defendants upon a contract one pleaded his infancy, it was held 
that the plaintiff could not enter a Twlle prosequi to the plea of infancy and 
continue the action against the other defendant, because by the nolle pro- 
sequi lie admitted tliat there never was any joint binding contract. (Boyle 
T. Webster, 17 Q. B. 950 ; and see Chandler v. Parkes, 3 Esp. 76.) In 
such case he ought to discontinue the action and commence a fresh one 
against the defendant solely liable. 

(5) Accord and 8atisfaction.'\ — This defence consists, as the name im- 
ports, o^wo parts, accord and satisfaction ; that is to say, of something 
given or done by tlio defendant to or for the plaintiff, and accepted by the 
l^ter upon a mutual agreement that it shall be a discharge of the cause of 
action. The agreement is the accord, and the thing given or done is the 
satisfaction. Both parts are essential to the defence, lor accord without 
satisfaction, or satisfaction without accord, is no answer. An accord 5s- 
fbre breach, that is to say, an agreement varying or discharging the previous 
contract, if validly made, is a good answer to a subsequent breach of the 
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contract, without performance or satisfaction. (See posty '^Rescission'*) 
Bills of exchange and promissory notes may be discharged, after they are 
due, by mere waiver witliout satisfaction. {Foster y. Dawhery 6 Ex. 851 j see 
plea of waiver, “ Bills of JExchangCy^ post.) Accord and satisfaction must 
De pleaded specially, r. 8, T. T. 1853, anUy p. 437. 

Anything may be given and received by way of accord and satisfaction j 
and in the common case of a debtor paying his creditor a debt post diem, 
the defence is reaUy one of accord and satisfaction, although from the fre- 
quent recurrence of the transaction it is looked upon as a distinct defence 
under the name of payment. (See post, “ Fapment.**) In the case of pay- 
ment of an ascertain^ debt, however, a smaller sum is no satisfaction of 
a larger without some additional consideration ; whereas in other cases 
the value of the things done or given in accord and satisfaction is not in- 
quired into, as they are accepted as equivalent by agreement (PinneVs Case, 
5 Rt'p. 117 a ; per Parke, B., Curlettis v. Clark, 3 Kx. 375, 379 ; Down v. 
Hatchery 10 A. A E. 121 ; Sibreey. Tripp, 15 M. A W. 23 ; Cumber v. Wane, 
1 Smith's L. C. 6th ed. 301) ; but payment of a smaller sum may be a satis- 
faction of a larger ascertained debt where there is a new consideration to 
support the agreement to that eflTect, as where it is paid before the whole 
debt is payable, or where it is paid as a composition under an arrange- 
ment with creditors, or where it is paid by a third party. (Lewis v. Jones, 
4 B. A C. 506, 513 ; Welhg v. Drake, 1 C. P. 557 ; Wilkinson v. Byers, 1 A, 
A E. 106.) An account stated of the balance due between the plaintilf and the 
defendant and a payment of that balance by the defendant, being a smaller 
sum than the amount claimed, w’here all the items of the ac<?ount are on one 
side, is not a good plea in accord and satisfaction, but only an informal plea of 
payment pro tanto. {Perry v. AttwoodyQ E. A B. 691 ; 25 L. J. Q. B. 408 ; a 
like plea was held bad in Smith v. Page, 15 M. A W. 683.) A plea of an ac- 
count stated of cross demands and payment of the balance is good. (Cal* 
lander v. Howard, 10 C. B. 290 ; Sutton v. Page, 3 C. B. 204.) A statement 
of account in which all the items are on one side does not allect the rights 
of the parties, {Smith v. Forty, 4 C. A P. 126 ; Jones v. Ryder, 4 M. A W. 
32 ; and see ante, p. 52, n. (a).) 

A substituted agreement may be accepted in accord and satisfaction of 
an existing cause of action, the new promise only, and not the performance 
of it, being taken in satisfaction and discharge, (//ail v. Flockton, 14 Q. B, 
380 ; 16 lb. 1039 ; Ei'ans v, Powis, 1 Ex. 601.) 

The accord must be executed and satisfied. If the defendant has not per- 
formed it on his part, or if the plaintiflT has not accepted the performance 
in satisfaction, the accord alone is no defence. {Bayley v. Homan, 3 Bing. 
X. C. 915, 920 ; see Hardman v. Bellhouse, 9 M. A W. 596.) Thus, a 
pica that it was agreed that the defendant should secure the debt by a 
mortgage to be paid by instalments, and that the defendant hod always 
been ready to execute the mortgage, but hud never been called upon to 
do so, was held bad. (Allies v. Prohyn, 2 C. M. A It, 408.) So a plea 
that it was agreed that the plaintiff should take out his debt in beer, and 
that the defendant was always ready and willing to carry out the agree- 
ment on his part, was held a bad plea. (Collingbourne v . Mantell, 5 M. A W. 
289 ; and see Wray v. MilestoM, 5 M. A \V. 21.) So in an action upon a 
contract to deliver timber, the plea that the plaintiff agree to accept other 
timber instead of that contracted for, and that the defendant tendered such 
other timber, which the plaintiff refused to accept, was held to be an accord 
without satisfaction. {Oabriel v. Dresser, 15 C. B. 622 ; 24 L. J, C. P. 81.) 
So, pleas to the offcctrthat it was agreed that the defendant should give the 
plaintiff authority to collect the defendant’s debts, and satisfy the cause of 
action thereout, and that the plaintiff might have collected the debts, but 
through his negligence or default failed in doitig so, have been held to be 
bad pleas. (Qifford v. Whittaker, 6 Q. B. 249; Baillie v. Moore, 8 Q. B. 
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Plea of Accord and Satisfaction hy Work done^ Goods sold, etc, (a). 

That he satisfied and discharged the plaintiff *s claim by doing 
work and providing materials for the same for the plaintiff, jmd by 
delivering goods to the plaintiff, which work and materials and goods 
were so done and provided and delivered by the defendant, and were 
accepted by the plaintiff respectively in satisfaction and discharge 
of the said claim. 


Plea of Accord and Satirfaction, another Form {a). 

That by agreement between himself and the plaintiff he delivered 
to the plaintiff, and the plaintiff accepted ana received from him 
certain goods [or, a>s the case may he‘\ in satisfaction and discharge 
of the plaintm s claim. 


Plea of accord and satisfaction after action brought : Corbett v. 
Swinburne, 8 A. & E. 673. 

Plea of accord and sati faction made to one of three joint plaintiffs : 
Wallace v. Kelsall, 7 M. & W. 264. 


Pleas of accord and satisfaction, by delivery of goods : Sail v. 


489.) Until satisfaction under the accord, the original cause of action is 
not at all affected thereby, so that it remains liable to be barred by the 
Statute of Limitations. {Reeves v. Hearne, 1 M. & W. 323.) 

An accord and satisfaction made by a third party with the plaintiff, on 
the defendant’s behalf, may be subsequently adopted by him and enure to 
his benefit. { Jones v. Broadkurst, 9 C. B. i73, 193, and the cases there 
cited; sec Randall v. Moon, 12 C. B, 261.) .An accord and satisfaction 
made with one of several joint creditors is a good discharge as against 
all, and may be pleaded according to the fact or the legal effect. ( Wallace v. 
Kelsall, 7 M. & W. 264 ; Smith v. Lovell, 10 C. B. 6, 23 ; Alexander v, 
JDowie, 1 H. & N. 152 ; 25 L. J. Ex. 281.) So, an accord and satisfaction ac- 
cepted from one of several joint debtors is a discharge of aU. {Nicholson v. 
Revill, 4 A. &£. 675.) 

Accord and satisfaction after breach is in general a good defence to an 
action on any contract, whether made by parol or by specialty. (Blake's 
Case, 6 Co. 43 h ; Smith v. Trowsdale, 3 £. & B. 83. But see in cases of 
bonds and covenants for payment of present money debts, Peytoe's Case, 
9 Co. 79 a ; Massey v, Johnson, 1 Ex. 241, 253 ; Cumber v. Wane, 1 Smith, 
L. C. 6th ed. 301, 313. And as to equitable pleas of accord and satisfac- 
tion in such cases, see Webb v. Hewitt, 3 K, & J. 438.) By accord and sa- 
tisfaction the cause of action is entirely discharged, and no further claim 
can arise upon it, even in respect of damages which have accrued subse- 
quently, and were not foreseen at the time of the satisfaction. (Nicklin v. 
Williams, 10 Ex. 259.) 

(a) The accord may be stated briefly and inferentially, as in the above 
precedents, or it may be stated fully, with a distinct allegation of satis- 
raotion by performance of it. In the latter case it forms a separate allega- 
tion in the plea, and may be traversed separately. {Bainbridge v. Lax, 9 Q, 

819.) The former is the safest mode of pleading, because where the 
accord is pleaded separately, the precise execution of it must be pleaded ; 
end if it fails in any part, the plea is bad. (See Peytods Case, 9 Co. Rep! 
80 i.) 
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Poyser, 13 M. & W. 600 ; by a set-off of mutual debts : Wallace r. 
Kelsall, 7 M. & W. 264 ; Learmonth v. Grandine, 4 M. & W. 668 ; 
by giving a guarantee : Alexander v. Strong ^ 9 M. <& W. 734; by 
delivering goods to a third party for the plaintiff : Stead v. Poyer, 
1 C. B. 782 ; by an agreement to refer certain matters to arbitra- 
tion and performance cf the agreement: Williams v. London Com- 
mercial Exchange Co., 10 Ex. 669 ; by the settlement of a former ac- 
tion for the same cause on payment qf the debt and costs : Power v. 
Butcher, 10 B. & C. 329 ; Ross y. Jacques, 8 M. W. 135 ; by pay- 
ing a smaller sum and withdrawing a defence to an action and pay- 
ing costs: Cooper y. Parker, 14C. B. 118; 16 C. B. 822; by ike 
plaintiff satisfying the debt out qf goods deposited in his hands for 
that purpose : Ross v. Moses, 1 C. B. 227 ; by delivering posses- 
sion of a hou^e and a payment of money : Lavery v. Turley, 6 H. & 
N. 239 ; 30 L. J. Ex. 49 ; by a composition made by the defendant 
with his creditors, see post, “ Composition." 


Pleas of accord and satisfaction, to an action on a bill of ex- 
change, by delivery of other negotiable instruments : James v, 
Williams, 13 M. & W. 828 ; to an actimi for the breach of the con- 
dition of a bond : Field y. Robins, 8 A. & E. 90 ; to an action for not 
delivering goods under a contract of sale, by the acceptance qf other 
goods in accord and satisfaction : Gabriel y. Dresser, 16 C. B. 622 ; 
24 L. J. C. P. 81 ; to an action for use and occupation, that plaintiff 
ha wrongfully distrained defendant' s goods, and it M>as agreed that 
plaintiff should keep the goods distrained in satisfaction of the debt: 
Jones y. Sawkins, 6 C. 13. 142 ; to an action on an award to pay 
money by instalments : Smith v. Trowsdalc, 3 E. <& B. 83. , 


Ploa of Accord and Satisfaction by giving a Bond. 

That he satisfied and discharged the plaintifl^’s claim by deliver- 
ing to the plaintiff* the bond of the defendant, in the penal sum of 
£ , conditioned for the payment to the plaintiff* of £- , and in- 

terest for the same, which bond the defendant so delivered, and the 
plaintiff* accepted respectively in satisfaction and discharge of the 
said claim. 

Pleas of accord and satisfaction, by the grant of an annuity : 
Turner v. Browne, 3 C. B. 167 ; by giving a warrant of attorney : 
Fearn v, Cochrane, 4 C. B. 274. 

Plea to an action for debts incurred in respect of a ship, that 
plaintiff took a bottomry bond in accord and satisfaction : Weston v. 
Foster, 2 Bing. N. C. 693. 


Plea of Accord and Satisfaction by giving a Bill of Fxchange (a). 

That he satisfied and discharged the plaintifTs claim by indorsing 
and delivering to th§ plaintiff a bill of exchange dated the day 

(a) A negotiable bill or note may be given and accepted in complete sa* 
tisfaction and discharge of a cause of action, and the transaction then 
amounts to an accord and satisfaction, and is pleaded as above ; or it may 
be given and accepted merely for and on account of the cause of action, ana 
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Accord and Satisfaction, 

of , A.D. , drawn by the defendant on [and accepted by] J, 

-ST., whereby the defendant required the said J. K, to pay to the 

defendant or order £ , months after date, which said bill 

the defendant so indorsed and delivered to the plaintiff, and the 
plaintiff accepted and received in satisfaction and discharge of the 
plaintiff’s claim. 


Plea of Accord and Satisfaction hy indorsing to the Plaintiff 

a Promissory Note. 

That he satisfied and discharged the plaintiff ’s claim by indorsing 

and delivering to the plaintiff a promissory note dated the day 

of , A.D. , made by J. K., whereby the said J. K. promised 

to pay to the defendant or order £ , months after date, 

which said note the defendant so indorsed and delivered to the plain- 
tiff, and the plaintiff' accepted and received in satisfaction and dis- 
charge of the plaintiff’s claim. 


Plea of Accord and Satisfaction hy Payment of a smaller Sum hy a 

third Party. (See aiite^j). 478.) 

That the plaintiff’s claim was satisfied and discharged by J. 
pa3dng to the plaintiff, at the defendant’s request, out of the proper 
moneys of the said J. K. a sum of money which, by agreement be- 
tween him and the plaintiff and the defendant, the said J. K. 
so paid, and the plaintiff accepted and received in satisfaction and 
discharge of the plaintiff’s claim. 


then it amounts onlj? to a conditional payment, which suspends the right of 
action during the running of the security and until default in payment ; 
and before pa^'ment the di‘fence must be special!}’ pleaded according to the 
facts. (See “ JiiU taken for the Debtf post^ p. 540.) 

W^iere a bill or note is taken in accord and satisfaction and the defence 
is so pleaded, a replication that it was afterwards dishonoured is bad. (Sard 
V. Rhodes^ 1 M. & W. 153.) 

Where the bill or note is taken for and on account of a debt, if the instru- 
ment (or any renewal of it) is duly paid, it operates as payment of the debt, 
and the defence may be proved under the common plea of payment (see 
post^ “ Payment ”) ; if the bill or note is dishonoured, the original right of 
action revives. A bill or note for a smaller sum cannot be effectually given 
for and on account of a larger sum due, and a plea to that effect would bo 
bad (Thomas v. lleathorn^ 2 B. & C. 477) ; but such an instrument, if 
negotiable, may be given and accepted in satisfaction and discharge of a 
larger sum. (Sibree v. Tripp, 15 M. & W. 23 j and see Cumber v. Wane, 1 
Smith L. C. 6th ed. 301.) 

Whether the bill or note is given and accepted in accord and satisfaction 
or for and on account of the debt, is a question of fact depending on the 
actual agreement made between the parties. (Sibree v. Tripp, 15 M. & W. 
23 J Goidshede v. Cottrell, 2 M. & W. 20.) The allegation that a bill was 
taken “ in payment of” a debt does not necessarily mean that it was taken 
in satisfaction, but may meiin only that it was taken on account of the 
debt. (Maillard v. Duke of Argyle, 6 M. & G. 40; per Byles, J., Bottom- 
ley V, Nuttall, 5 C. B. N. S. 122, 134; and see Kemp v. Watt, 15 M. & W. 
672.) 


Y 




482 


^leas, etc,, in Actions on Contracts. 

Plea to an action hy the indorsee of a hill against the acceptor, 
that the plaintiff took the promissory note of the drawer in satisfac* 
tion and discharge of the hill : Sard v, lihodes, 1 M. & AiV, 153. 


Plea of an Agreement between the Plaintiff, the Defendant, and a 
third Party, that the Defendant should he dischxirged and the 
third Party he accepted hy the Plaintiff as his Debtor instead, and 
acceptance accordingly (a). 

That after the plaintiff’s claim became due, J. K. was indebted to 

the defendant in £ , and it was then agreed by and between the 

plaintiff and the defendant and the said J. K. that the defendant 
should relinquish his said claim against the said J. K. for the last- 
mentioned sum, and the said J. K. should pay the same to the 
plaintiff instead of to the defendant, and that the plaintiff should 
accept the said J. K. as his debtor in lieu of the defendant, in re- 
spect of the last-mentioned sum and in satisfaction and discharge of 
the plaintiff’s claim in the declaration mentioned ; arid in pursuance 
of the said agreement the defendant then relinquished his said claim 
against the said J. K., and the plaintiff then accepted the said J. K. 
as his debtor, in lieu of the defendant, on the terms aforesaid, and 
in such satisfaction and discharge as aforesaid. 

A like plea [^held had for not staling that the third party became 
hound to the plaintiff '\ : Kemp v. IFdtt, 15 M. & W. 672. 


Plea that the defendant was partner in a firm of A. ^ Co,, hy 
whom the debt was contracted, that the defendant Uft the firm and 
another person was taken info the firm itisfcad, and that the plaintiff 
accepted ike new firm as his dehUrrs and discharged the defendant * 
Sari V. Alexander, 2 M. & W. 484. 

Plea hy one of two defendants sued jointly that he incurred the 


(a) This precedent shows a debt due from the third party to the defen- 
dant which the defendant relinquished, but that fact is not essential to the 
validity of the defence. Where an affreement has been made between the 
plaintiff and the defendant and a third party, that the latter should become 
hable to the plaintiff instead of the defendant, and tliat the defendant 
should be discharged, and the phiiritifT has accepted the liability of the 
third party, and discharged the defendant according to the agreement, the 
transaction affords a good defence by way of accord and satisfaction. (See 
per Duller, J., Tatlock v. Harris, 3 T. K. 174, 180 ; Hodtfson v. Anderson, 
3 B. & C. 842, 855 ; Cuxon v. Chad ley, 3 B. & C. 501 ; and see ante, p. 45.) 
The accef)tance of the separate liability of one of several joint debtors in- 
stead of the joint liability of all is a sufficient consideration for the dis- 
charge of the joint liability, and may be pleaded in accord and satisfac- 
tion in an action brought upon it. {Lyth v. Ault, 7 Ex. 669 ; overruling 
Lodge v. Dices, 3 B. & Aid. 611.) 

So, where an agreement has bwn made between the plaintiff and the 
defendant and a third party, to whom the plaintiff was indebted, that 
the defendant sliould taKe upon himself the debt of the plaintiff', in con- 
sideration of the plaintiff discharging him from his debt, and accordingly 
the defendant has become liable to tlie third party, and the third party has 
discj)arg(?d the plaintiff from his debt, this may be pleaded as a valid plea 
in accord and satisfaction. (Cochrane v. Greene, 9 C. B. N. S. 448 ; 30 L. J. 
C. P. 97, 101.) 
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debt as partner with the other j and retired from the partnership upon 
the terms of the creditor accepting the separate liability of the other 
partner in discharge of the joint liability: Lyth v. Aulty 7 Ex. 669 ; 
and see Lodge v. DicaSy 3 B. & Aid. 611 ; Thomas t. ShilUheery 1 
M. & W. 124. 


Tlea of an Agreement he' ween the "Plaintiff, the Pffendant, and a 
third Party^ that the Defendant should he discharged in consi- 
deration of his being accepted instead of the Plaintiff as Debtor 
to the third Party^ and acceptance by the third Party accord^ 
ingly. 

That after the plaintiff’s claim herein pleaded to became due the 

plaintiff was indebted to J, K. in £ , and it was then agreed by 

and between the plaintiff and the defendant and the said J. K, that 
the plaintiff should be credited in his account with the said J, K, 

with the sum of £ , and should be allowed the same by him in 

such account as if it had been paid to him by the plaintiff, and that 
the defendant should become and should be accepted by the said 

J. K. as his debtor for the amount of the said claim herein pleaded 
to instead of the plaintiff, and that the claim of the plaintiff against 
the defendant, in respect of the last-mentioned sum, and the said 
claim of the said J. K, against the plaintiff respectively should be 
thereby discharged and satisfied ; and in pursuance of the said agree- 
ment the plaintiff was then credited in nis account with the said J, 

K, with the said £ , and was allowed the same by him in such 

account as though it had been paid to him by the plaintiff, and the 
defendant then became and was accepted by the said J, JK'., as his 
debtor for the amount of the said claim herein pleaded to instead 
of the plaintiff, on the terms aforesaid ; and the plaintiff then ac- 
cepted the said agreement and the performance thereof as aforesaid, 
in satisfaction and discharge of his claim herein pleaded to. 

A like }*lea [held had for not stating that the plaintiff ' s debt to J, 
K. was discharged ] ; Cochrane v. Green, 9 C. B. 1*^. S. 448 ; 30 L. J. 
C. P. 97. 


Replication to Pleas of Accord and Satisfaction, 

The replication may deny both the accord and the satisfaction, by 
taking issue on the plea ; or where the accord and the satisfaction 
are stated separately in the plea, the replication may traverse either 
or both in terms. {Bainbridge y, La<Cy 9 Q. B. 819.) 


Account («). 


(a) In the action of account there is no general issue. (1 Chit. PI. 7th 


ed. 515.) 

In the Statute of Limitations, 21 Jac. I. c. 16, an exception was made 
of “ such accounts as concern the trade of merchandise between merchant 
and merchant, and their factors and servants {Inglis v. Haigh, 8 M. & W. 
769) ; but this exception w^as repealed by the Mercantile Law Amendment 
Act, 1856, 19 & 20 Viet. c. 97, s. 9. 


T 2 



Pleas, eic., in Actions on Contracts, 


Ple.a that the defendant never was bailiff as alleged (a) : Wheeler 
T. Horne, Willea, 208 ; Baxter v, Hozier, 5 Biiifj. N. 0. 288. 

That the defendant did render a reasonable account : Baxter Y, 
Hozier, 6 Bing. N. C. 288 ; Beer v. Beer, 12 C. B. 60. 

Par other pleas see the above cases ; and see Gorely y, Gorely, 1 
H. & JSr. 144. 


AccorNTs Stated 
General Issue, 

NeTer indebted/* ante, p. 461. 


Action Pending. 


Plea of another action pending for the same cause : see “ Abate- 
ment,” ante, p. 473. 


Administrators. See ** Executors,” post, p. 577. 


Agent. 


General Issue (r). 

“ Never indebted,” see ante, p. 461. “ Non assumpsit,” see ante, 

p. 465. 


(a) In an action bj one tenant in common against anotlier, under the 4th 
Anne, c. 16, s. 27 {ante, p. 62) ; tlie plea denying that defendant was bailiff 
would be inauflicicnt ; tlie plea should deny that defendant was tenant in 
common. {Eason v. JUnderson, 12 Q. B. 086; 17 Q. B. 701 ; Beery. 
Beer, 12 C. B. 60.) 

{b) Ab to the effect of the plea of the general ii^sne, ‘‘never indebted’* to 
a count on accounts stated, see ante, p. 465. All defeinrs by way of con- 
fession and avoidance of tlie debt must be sjjecially jdended, see ante, p. 437. 
It often liappens that the accounts stated charged in tlie declaration were 
stated respecting debts also sued for in tiie declaration, and that the same 
defence applies to the original debts and to the claim on the accounts 
stated. In such cases tlic [dea may be addressed to both claims (see ante, 
p. 448) ; and if the claim under the accounts stated is not incidentally 
answered, it may be expressly pleaded to at the end of tlie plea, thus : — 
“ And the said accounts stated were stated of and concerning the said gdods 
sold and delivered for work done, or bill or note, or as the case may 6e], 
only, and not otherwise?.” 

(c) To the indebitatus counts by agents {ante, p. 64), the plea of never 
indebted puts in issue the retainer and contract of agency, the work, etc., 
done under it, and the reasonableness of the charges. And see further as 
to the effect of this plea, ante, pp. 40, 464. 

To the special counts by or against agents (aw/e, p. 64), the general issue 
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JPlea to an Action for not accounting for the Sale of Goods ^ that the 

Defendant did not sell. 

That he did not sell or dispose of the said goods or any of them. 


JPlea to a similar Action^ that the Plaintiff did not request the 

Defendant to account. 

That the plaintiff did not request the defendant to render to the 
plaintiff an account of the sale of the said goods or any of them, or 
of the moneys arising from such sale. \See Topham v. BraddicJc. 1 
Taunt. 572.] 

Plea to a similar Action^ that the Defendant did account. 

That he did render to the plaintiff a just and true account of the 
sale of the said goods and of the moneys arising from such sale. 


Plea on equitable grounds ^ that the defendant contracted as agent 
only^ and signed the contract so as to make himself liable as prin- 
cipal, contrary to the intentions both of the plaintiff and defendant : 
Wake V. Harrop, 6 H. & JM. 768 ; 1 H. & C. 202 ; 30 L. J. Ex. 273 ; 
31 lb. 451. 


Alien Enemy. See “ Abatement f ante, p. 475. 


Alteration of Written Contract (a). 


Plea that a Wri(te7i Co7itract was made t'oid by an Alteration. 

That the said contract was made in writing and signed by the 
defendant ; and afterwards and whilst the said contract in writing 
was in the possession and custody of the plaintiff it was rendered 


of non assiunpsit puts in issue the contract of agency as alleged in the 
declaration. Tlie inattcre performed under the contract, precedent to the 
cause of action, as the sale and disposal of goods, the request to account, 
etc., must be denied by eonnnon traverses, of which examples are given 
above. The denial in such pleas must be specific, whether the matters de- 
nied are alleged specifically in the declaration or are involved in the general 
allegation of the perfonnaiico of conditions precedent. The breaches of 
contract charged may be denied by traverses of the specific acts alleged. 

If an agent who contracted expressly as such fora disclosed principal is 
sought to be fixed with personal liability in an action brought against him, 
tliis defence will be admissible under the plea of never indebted or non 
ity according to the form of the declaration. 

(a) When a deed is altered in a material point by the plaintiff, or even 
by a stranger without the privity of the plainiifl’, it is thereby made void. 
{PigoVs case, 11 Co. Rep. 27 a; Sheppard's Touchstone, 68, 69 ; Davidson v. 
Cooper, 13 M. k W. 343, 352) ; and the same rule applies to instruments of 
contract not umler seal. {Davidson v. Cooper, 11 M. & W . 778 j 13 Ih. 343, 
352 ; Mollett v. Wackeiiarth, 5 C. B. 181, 194.) But if the instrument 
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void by being materially altered without the consent or knowledge 
of the defendant, that is to say, by [here state the alteration made, 
as affixing a seal by and near the signature of the defendant as and 
for the seal of the defendant, or altering the words twenty shillings 
per bushel into thirty shillings per bushel, or as the case may he, 
so as to show the materiality of the alteration. Jf the declaration 
shotvs that the contract was in writing, the first allegation may he 
omitted.^ 

A like plea : Mollett v. Wackerharth, 5 C. B. 181. 


is not in the possession of the plaintiff, and if he is not responsible for its 
safe custody, the alteration by a stranger, it seems, would not aroid it. (See 
Menfree v. Bromley, 6 East, 309 ; Davidson v. Cooper, 13 M. & W. 343, 
353.) The alteration vitiates the whole instrument, although not made in 
the part declared upon. {Mollett v. Wackerharth, 5 C. B. 181.) 

An alteration by a stranger without the privity of the plaintiff in a point 
not material does not avoid the instrument. {Pigofs case, 11 Co. Rep. 27 a ; 
Waugh v. Bussell, 5 Taunt. 707 ; Trew v. Barton, 1 C. & M. 533.) 

An alteration may be accounted for on the ground of accident, and the 
original state of the instrument shown by parol evidence (Sheppard’s 
Touchstone, 69), as that the seal of a deed had been torn off by a child 
{Argoll V. Cheney, Palm. 402, 403), or eaten off by rats. {Bolton v Bishop 
of Carlisle, 2 H. Bl. 259, 263). So, an alteration may bo show n to liave 
been made by mistake, without any intention of altering the instrument 
{Raper v. Birkhech, 15 East, 17 ; Wilkinson v. John.ton, 3 B. A C. 428 ; 
Novelli V. Rossi, 2 B. & Ad. 757) ; or to correct a mistake. {Fitch v. Jones, 
5 E. & B. 238.) 

An alteration made by consent of both parties amounts to a new contract, 
W’hicli supersedes the original contract {»oe j>os(, “ Rescission of Contract*^), 
unless it is made only for the purpose of correcting a mistake in the ori- 
ginal contract, and to carry out the original intention of the parties. (See 
Cole V. Parkin, 12 East, 471, 475.) In such case, if the original contract 
is sufficiently stamped, the amended contract does not require a new* stamp, 
tmless the amendment has so altered the nature of the contract as to make 
a different stamp necessary. {Robinsonv. Touray, 1 M. A S. 217 ; Jacob v. 
Mart, 6 M. & S. 142 ; Byrom v. Thompson, II A. & E. 31 ; and see post, 
“ Bills of Exchange f p. 532.) 

The defence that a written contract has been altered after it was made, 
must be specially pleaded wlien the instrument is declared upon in its ori- 
ginal form, and the plaintiff is able to prove it (which he might be, notwith' 
standing the alteration, e. g. if the alteration did not affwt the part de- 
clared upon) j but where the alteration is such as to jiroduce an insujH^rable 
variance between the contract as charged in tlie declaration in its original 
form and as it is produced in evidence, or when it makes tlie instrument 
inadmissible for want of a stamp, the defendant may take advantage of it 
under the general issue. Wherever the contract is declared on in its altered 
form, as the defendant did not in fact make the contract alleged, ho may 
raise the defence under non assumpsit or non esl faclum. {Waugh v. Bus* 
sell, 5 Taunt. 707; Hemming v. Trenery, 9 A. & E. 926 ; Davidson v. 
Cooper, 11 M. & Vif. 778; 13 ib. 343 ; Heath v. Durant, 12 M. A W. 438 ; 
Croockewit v. Fletcher, 1 H. A N. 893 ; 26 L. J. Ex. 153 ; Mason v. Brad^ 
ley, 11 M. A W. 590 ; and see 2 Taylor on Ev. 5th ed. p. 1567 j and post, 
“ Bills,** p. 533.) When a document is produced it is for the jury to 
say, upon an in8i>ection of the document, whether it has been altered or not ; 
and the party producing the document is bound to account for the altera^ 
tion, if any. ( Bishop v. Chambre, M. A M. 116; Knight v. Clements, 8 A. A 
E. 215 ; per Parke, B., Karl Falmouth r. Roberts, 9 M. A W. 469, 471.) 

As to alterations of contracts by new agreements between the parties, see 
post, “ Rescission of Contract F 
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"Plea that the agreement vools altered hy affixing a seal so as to 
mahe it purport to he a deed of the defendant : Davidson v. Cooper ^ 
11 M. & W. 778 ; 13 M. & W. 343. 

Plea that a charter-party was altered hy the insertion o /* material 
words : Croockewity. Fletcher , 1 H. & N, 893 ; 26 L. J. !lSx. 153 (a). 

Plea that a mortgage-deed was altered hy increasing the amount 
(f the debt secured : Stohart v. Dryden, 1 Wi. & W. 615. 

Plea that a bond of guarantee was altered hy inserting a condi- 
tion that the giving time to the principal debtor should not discharge 
the sureties : Harden v. Clifton^ 1 Q. B. 523. 

Pleas of alterations in hills and notes ^ post^ Bills f p. 531, 533. 

Pteplication to a plea of release^ that the deed was altered after 
execution^ hy inserting the amount : Fazakerley v. JI£^Fnight, 6 E. 
& B. 795 ; 26 L. J. Q. B. 30. 


AmBjLSSADOB. 


Plea to the jurisdiction^ that the defendant is an alien^ and is 
amhassador and jmhlic minister of a foreign state, and received as 
such hy the Queen : Magdalena Steam Nav. Co. v. Martin, 28 L. J. 
Q. B. 310. the authorities collected in Taylor v. Best, 14 C. B. 
487 ; and see Gladstone v, Musurus Bey, 32 L. J. C. 155.] 


Annuity. 

General Issue (h). 

Non est factum,” ante, p. 467. 


Pleas under the Statute 53 Geo. III. c. 141 : — That no memorial 
was enrolled : Cumberland v. Kelley, 3 B. & Ad. 602; Frost v. Frost, 


(а) In this rase, a replication that the alteration was made by a third 
party without the knowledge of the plaintiff, and that he offered to erase 
the alteration, and did erase it upon the defendant objecting thereto, w’as 
held a bad replication. 

(б) In an action on an annuity-deed, the general issue non est factum 
denies the execution of the deed, and obliges the plaintiff to prove a deed 
agreeing with that alleged in the declaration. 

The stat. 53 Geo. III. c. 141, requii*ed the enrolment of a memorial of 
annuity-deeds falling within the description contained in that statute. 
But it has been repealed by 17 & 18 Viet. c. 90, except as regards the rights 
and remedies or liabilities of any person in respect of any act done previ- 
ously to that Act. The want of the enrolment of a sufficient memorial, 
when required, is a defence to an action on an annuity-deed, and must 
be specially pleaded. {Mestayer v. Biggs, 2 Bowl. 695 •, Massy v. Nanney, 
3 Bing. N. C. 480.) But as such a defence can seldom occur in future 
it is deemed sufficient merely to refer, as above, to the pleadings arising 
upon it. 
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3 B. <& Ad. 612; Marriage v. Marriage, 1 C. B. 761 ; Howhim r. 
Bennett, 7 C. B. N. S. 507 ; 30 L. J. C. P. 193. 

That the deed was given for a pecuniary consideration, so as to he 
within the statute, and that no memorial was enrolled : Frost v. 
Frost, 3 B. & Ad. 612 ; Hick v. Keats, 4 B. <fe C. 69 ; Fvatt v. 
Hunt, 2 E. A B. 374. 

That the memorial enrolled u defective : Flight v. Buckeridge, 3 
Bing. 216 ; Darwin v. Lincoln, 5 B. & Aid. 445. 


Fleas of the redemption of the annuity, under the deed : Lane v. 
Driukicater, 1 C. M. & R. 599 ; Bostock v. Mume, 7 M. <& G. 893 ; 
Webber y. Granville, 30 L. J. C. P. 92. 


Apprentice. See ante, p. 69. 


Genei'al Issue. 

** Non est factum/’ ante, p. 467. 


Arbitration and Award. 


I. Pleas to Actions on Awards. 

General Issue (a). 

“ Never indebted,” ante, p. 461 ; “ Non assumpsit,” ante, p. 465; 
Non est factum,” ante, p. 467. 


Fleas denying a submission by judge's order : Hatton v. Boyle, 3 
H. A N. 500. 


(a) The general issue never indebted to an indebitatus count on an award 
or umpirage, denies the submission to arbitration ; the appointment of an 
umpire where required by the submission ; the enlargement of the time, 
when necessary, see Lord y. Lee, 37 L. J. Q. B. 121 ; L. R. 3 Q. B.404 ; 
and the making of an award according to Oie submission, in conformity 
with that alleged in the count. Notice of the award is not a condition pre- 
cedent to its validity, unless specially provided for, because it is equally 
witliin the notice of both parties. (2 Wms. Saund. 62.) 

The general issue non assumpsit to a special count on an award puts 
in issue the submission, where the reference is founded on a submission by 
agreement ; where th» reference is made by order of the Court or a judge, 
such plea is inapplicable, and the order should be traversed in terms. Tlie 
appointment of an umpire, the enlargement of the time and the making of 
an award agreeing with that alleged, must, if denied, be traversed in terms 
according to the allegations in the declaration. 



Arhitration and Award, 


I^lea denying the making of the Award {a). 

That the said G, H. did not make any such award of and con- 
cerning the said matters referred to him as alleged. 


Plea of no award under an arhitration bond : Fisher y. Pimhley, 
11 East, 188 ; Mitchell v. Staveley, 16 East, 58. 

Pleas that the award was not finals setting out the award and 
showing in what respect : Puckworth v, Harrison^ 4 M. & W. 432 ; 
Gisborne v. Part^ 5 M. & W. 53 ; Perry v. Mitchell^ 12 M. & W. 
792 ; Williams v. JVilson^ 9 Ex. 90. 

Plea that the award included matters which had not been referred : 
Charleto7i y. Spencer^ 3 Q. B. 693. 


Plea of revocation of the arbitrator' s authority ; Marsh y. JBulteelj 
5 B. & Aid. 507 ; Northampton Gas Co. v. Parnell^ 15 C. B. 638 ; 
Mills V. Bayley, 2 H. & C. 36 ; 32 L. J. Ex. 179 (/>). 


Pita of accord and satisfaction to an action on an award to pay 
money by instalments : Smith v. Trotvsdale, 3 E. & B. 83. 


(a) Under this plea advantage may be taken of the invalidity of the 
award, on the ground that ^ the matt^rejn diy'mj^e were not determined 
bv it {Mitchell v. Stavely, liTirost, 58 ; Dresser Slansjleldy 14 M. & W. 
822 ; Roberts v. Eberhardt, 3 C. B. N. 8. 482 ; 27 L. J. C. P. 70 ; Armi^ 
toge V. Coates^ 4 Ex. Oil) j or that other matters thjin those referred were 
involved in the determination {Fisher v. Pimbley^ 11 East, 188 ; King v. 
Boweu^ 8 M. A W. 625 ); or tlmt the award was not executed in pursuance 
of tljo submission {Jf^ade v, Dowling^ 4 E. & B. 44) ; but where the award 
w'as in fact duly made according to the submission and concerning the 
matters referred, the defendant cannot take advantage under this issue of 
its invalidity in point of law {Adcock v. Wood, 6 Ex. 814 ; 7 Ib. 468) ; nor 
show tliat it luis subsequently' been set aside {Roper v. Levy, 21 L. J. Ex. 
28, which sliould be speeiully pleaded). The defendant cannot show that 
the award was not in fact the judgment of the arbitrators, but that of a 
person to whom they referred tlie question {Whitmore v. Smith, 5 H. & 

824 ; 7 Jb. 5l)9 ; 29 L. J. Ex. 402 ; 31 L. »T. Ex. 107) ; nor that the arbi- 
trator w’as guilty of miseonduet for which the award ouglit to be set aside 
{Ib. ; ThoHjurn v. Barnes, L. K. 2 C. P. 384 ; 36 L. J. (J. P. 184) ; these 
matters only fonii ground for applying to set aside the award, but not for 
plea, {lb.) As to pleas to actions on aw’ards see Russell on Arbitration, 3rd 
ed. 526-534. 

If the terms of the award exceed tlie powders of the arbitrator and the 
defect a})peai*s on the declaration, the defendant may raise the objection by 
demurrer. (See Skipper v. Grant, 10 C. B. N. S. 237.) 

{b) Where the submission is by rule of Court, or contains an agreement 
that such submission may be made a rule of Court, the power of the arbi- 
trator is not revocable without the leave of the Court or a judge. (3 & 4 
WUl. IV. c. 42, 8. 39.) 

The pi*ovi8ion of the C. L. P. Act, 1854, s. 17, that every submission may 
bo made a rule ol' Court unless it contains w'ords pur]X)rting that the parties 
intend the contrary, does not alone render the submission irrevocable with- 
out the leave of the Court under the previous enactment. {Mills-y. Bayley, 
2 H. & C. 36 ; 32 L. J. Ex. 179.) 
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II. Pleas of Hbfebence to Arbitbation and Award (a). 

Plea of a reference by a Judge's Order and Award respecting the 

Cause of Action, 

That after the accniing of the alleged causes of action certain 
differences respecting the same were depending between the plaintiff 
and the defendant, and the plaintiff had commenced an action in the 

Court of at Westminster against the defendant in respect of 

certain of the said matters then in difference between them ; and 

thereupon by an order made on the day of , a.d. , in 

the said action, by one of the judges of the said Court, by the con- 

A stipulation in an agreement to refer disputes to arbitration does 
not oust the jurisdiction of the Court, and is no answer to an action for 
a breach of the agreement (Thompson v. Chamock^ 8 T. R. 139 ; Scott v. 
Avery, 8 Ex. 487 ; 25 L. J. Ex. 308 ; 5 H. L. C. 811 ; Horton v. Sat/er^ 
4 H. A N. 643 ; 29 L. J. Ex. 28) ; so a plea of an arbitration actually pend- 
ing touching the cause of action is no defence {Harris v. Iteynotds, 7 Q. B. 
71) ; nor is it matter of defence upon equitable grounds {Wood v. Copper 
Miners' Co., 25 L. J. C. P. 166) ; and it makes no difference in this respect 
that the submission has been made a rule of Court. {Cooke v. Cooke, h. R. 
4 Eq. 77 ; 36 L. J. C. 4S0.) If the award is made, it is conclusive as to 
the amount of damages. (Whitehead v. Tatfersall, 1 A. & E. 491.) And 
if the award is made and performed, these facts will afford an answer to an 
action for the subject -matter oftlie reference. {Alien v. Milner, 2 C. & J. 47.) 
The defence then api^ears to resolve itself into one of accord and satisfac- 
tion. As to when it may be a defence without performance, see Ih, 

Wiere an agreement makes it a condition precedent that the amount of 
damage or the time of paying it, etc., shall be ascortaintnl by a reference to 
arbitration, it is a bar to an action until the condition has been satisfied. 
(Avery v. Scott, supra ; Brown v Overhury, 11 Ex. 715 ; 25 L. J. Ex. 169 ; 
Scott V. Corporation of Liverpool, 3 De G. A J. 331 ; 28 L. J. C. 230 ; 
Braunstein v. Accidental Death Ins. Co., 1 B. & S. 783 ; 31 L. J. Q. B. 17 j 
Tredwen v. Holman, 1 H. & C. 72 ; 31 L. J. Ex. 398.) 

I the C.Jb. P. Act^ 1851, s. 11, “Whenever the parties to any deed or 
lienFln writing to be liereafler made or executtni, or any of thorn, 
shall agree that any then existing or future differences between them or any 
of tlieni, sliall be referred to arbitration, and any one or more of the parties 
so agreeing, or any person or persons claiming through or under him or 
then), shall nevertlieless commence any action at law or suit in equity against 
tbe other party or parties, or any of them, or against any person or persons 
claiming through or under him or them in respecit of the matters so agreed 
to be referred, or any of them, it shall be lawful for the Court in whieh the 
action or suit is brought, or a judge thereof, on a])plication by tlie defendant 
or defendants, or any of them, after appeanince and before plea or answer, 
upon being satisfied tliat no sufficient reason exists wliy such matters cannot 
be or ought not to be referred to arbitration according to such agreement 
as aforesaid, and that the defendant w-as at the time of the bringing of such 
action or suit, and still is ready and willing to join and coneur in all acts 
necessary and pro)>er for causing such matters so to bo decided by arbitra- 
tion, to make a rule or order staying all proceedings in such action or suit, 
on such terms as to costs and otherwise as to such Court or judge may seem 
fit ; Provided always, that any such rule or order may at any lime after- 
wards he discharged or varied as justice may require.” As to when this 
section is applicable, see Pennell v. Walker, 18 C. B. 651 ; 26 L. J. C.P. 9 ; 

Lafone, 1 E. & E. 435 j 28 L. J. Q. B. 164; 2 Chit. Pr. 12th ed. 1644. 
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sent of the plaintiff and the defendant, it was ordered that the said 
action and all matters in difference between the plaintiff and the 
defendant should be referred to the arbitration oi J. JBT., so as he 
should make his award in writing respecting the said matters re- 
ferred, ready to be delivered to the said parties on or before the 

day of , A.D. [or any further day to which the said 

arbitrator should enlarge the time for making the said award], and 
that the plaintiff and the defendant should in all things abide by, 
perform, and keep the said award ; and the said J. iT., in pursuance 
nf the said order, took upon himself the said arbitration, and [having 

duly enlarged the time for making the said award until the day 

of , A.D. ] duly made his award in writing respecting the 

said matters referred ready to be delivered to the said parties before 
the last-mentioned day ; and the alleged causes of action were mat- 
ters in diherence betw een the plaintiff and the defendant within the 
meaning of the said order, and were so referred and arbitrated upon 
as aforesaid ; and the plaintiff and defendant have duly abided by, 
performed, and kept the said award and all matters and things 
thereby ordered and determined. 

Plea of reference hy an order of nisi prius and award : Smalley v. 
Blackburn My. Co., 2 H. & N. 158 ; 27 L. J. Ex. 65. 


•Plea of a Meference by Agreement and Award respecting the Cause 

of Action. 

That after the accruing of the alleged causes of action certain 
differences respecting the same w^ere depending between the plaintiff 
and tiie defenaant ; and tliereu]X>n it was agreed by and between 
them, that the said causes of action, and all matters in difference 
respecting the same should be, and the same were thereby referred 
to the arbitration of J. K., so as he should make his award in 
wTiting respecting the said matters referred, ready to be delivered to 

the said ])arties on or before the day of , a.d. ; and 

the said J. K. took upon himstdf the said arbitration, and duly 
made and publi.shed his aw ard in writing respecting the said mat- 
ters referred, read}^ to be delivered to the said parties before the 
last-mentioned day, and thereby awarded that the defendant, in re- 
spect of the said mutters, should pay the plaintiff on the 

day of then next ; and the defendant on the day last 

aforesaid paid the said £ in pursuance and performance of the 

Q^aid award. 

A like plea : Allen v. Milner, 2 C. & J. 47. 

A like plea with payment into Court of the sum awarded : Moper 
V. Levy, 7 Ex. 55. 


Plea of an atcard respecting the cause of action, settling a sum to 
he deducted from the claim : Parkes v. Smith, 15 Q. B. 297. 

Pica to an action on a policy qf insui'anve, that by the conditions 
of the policy differences relative to the settling of the amount of loss 
should he referred to arhitration, and that no action shotild he brought 
until the award should have been obtained : Scott v. Avery, 8 Ex. 487 ; 
22 L. J. Ex. 287; S. C. in H. L. 25 L. J. Ex. 308. 

pleas under the Friendly Societies Acts, that by the rules qf the 
society all disputes should he referred to arbitration : see post, 
“ Friendly Societies f 
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Plea that other matters were in difference heitveen the plaintiff and 
the defendant, in respect of which another action was pcndin<ff and 
that in consideration that the defendant would aarcc to refer the other 
action to arbitration, the plaint iff accepted such agreement in satis^ 
faction of the cause <f action pleaded to : Williams y. Jjondon Cbw- 
mercied Exchange Co., 10 Ex. 6t>9. 


BepUcaiions to the Flea of an Arbitration and Award. 

The plaintiff may take issue on the plea, or special replications 
may be framed from the pleas to actions on awards, ante, p. 488. 


Assignees. 

Flea denying that the Plaintiffs are Assignees (a). 

That the plaintiff [or plaintiff<] was not nor is [or wore not nor 
are] assignee [or assignees] as alleged. 


Notice to be given with the above Flea (/>). 

In the . 

A. B. [and C. 7).j suing as assignee [or assignees] of 
E. F., an alleged bankrupt, plaintifl‘ [or plaintiffs], 
against J, A'’., defendant. 

Take notice that the above-named defendant intends on the trial 


(a) By r. 5, T. T. 1853, in all actions by assignees of a bankrupt or in- 
Bolvcnt, the character in which tlie plaint ill’ is stated on tla* record to sue 
shall not in any case be considered as in issue, unless speeiallv denied. 

The plea denying that the plaintilfs are as«»imu*cs puts in issue all the pro- 
ceedings in bankruptcy or insolvency necessary to estahlihh the title of the 
assignees, as, in bankruptcy, the trading (when necessary ), t lie act of bank- 
ruptcy, tJie petitioning creditor’s debt, and tlip atljuiliealion. {Butler v. 
Hobson, 4 Bing. N. C. 290 ; Buckton v. Frost, H A. 6 l K. 815.) 

If all the a.s.-»ignees do not join in suing, the defendant may [dead in 
abatement the non-joinder {Suelffrove v. Hunt, 2 Stark. 121); or he may 
traverse that the plaintifTs are assignees, and show under that i.ssue that an*» 
other assignee is not joined. {Jones v. Smith, 1 ICx. 831.) Whore the as- 
signees are suing without the leave of tlie Court of ilankruptcy (which is 
rociuired by the Bankrupt Law Consolidation Act, 1819, 12 &. 13 Vi(!t. e. 
106, 8. 153), tlie Court in which the action is brought cannot stay the pro- 
ceedings {Lee v. Songster, 2 C. B. N. 8. 1 ; 20 L. J. C. I*. 151) ; nor, it 
seems, can the objection be taken advantage of by plea. (See Hollis v. 
Marshall, 2 IT. & N. 755 ; 27 L. J. Kx. 235, 237.) 

{b) By tlic Bankrupt Law Consolidation Act, 1849, 12 & 13 Viet. c. 106, 
8. 234, “ In any action, other than an action brought by the assignees for 
any debt or demand for wliich tlie bankrupt might have sustained an action 
had ho not been adjudged bankrupt (as to which see s. 233), and whether 
at tlie suit of or against tlie assignees, or against any person acting under 
the warrant of the Court for anything done under such w'urrant, no proof 
shall be required at the trial of the i^etitioning creditor’s debt, or of the 
trading or act of bankruptcy respectively, unless the other party in such 
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Assignees. 

of this cause to dispute the trading, the act of bankruptcy, and the 
petitioning creditor’s debt, of the above-named M F. [or such only 
of these matters as the defendant intends to dilute']. Dated the 

day of , A.D. . X ours, etc. 

To A, B. [and C. 2>.] the above- L. JbT., the defendants attorney 
named plaintiff [or plaintiffs], [or agent], 
and to 6r. JT., his [or their] at- 
torney or agent. 


Flea to an Action hy Assignees for a Debt due to the Bankrupt, of 
a bond fide payment to the Bankrupt without Notice of a previous 
, Act of Bankruptcy. (12 13 Viet. c. 106, s. 133.) 

That after the accruing of the alleged causes of action, and before 
the filing of the petition for adjudication of bankruptcy under which 
the plaintiffs are such assignees as aforesaid, the defendant really 
and bond fide paid to the said E. F.., who then accepted and received 
from the defendant moneys to the amount of the claim herein 
pleaded to, in satisfaction and discharge of the said causes of ac- 
tion, and the defendant had not at the time of such payment no- 
tice of any prior act of bankruptcy committed by the said E. F. 
[This defence must he specially pleaded where the payment was made 
if ter an act of bankruptcy. {Kynaston v. Crouch, 14 M. <kW.266.)j 


plea that the bankrupt before bankruptcy had assigned the debt 
to a third party, with notice of the assignment to the defendant {a) : 
Teslie v. Guthrie. 1 Bing. N. C. 61*7. 

A like plea t(t an action hy the assignees of an insolvent debtor ; 
and a ri plication that the assignment was voluntary, made when the 
assig)ior was in insolvent circumstances, and within three months of 
the imprisonment : Peacock v. Harris, 5 A. Si E. 4i9. 


Plea by assignees of u bankrupt lessee sued as assignees of the 
lease, that they never elected to take the lease, under 12 Si 13 Viet. e. 

action shall, if defendant ut or before pleading, and if }>laintiff before 
issue joined, give notice in writing to such assignees or otlier person that 
he intends to dispute some and wlueli of sueh inattei’s ; and in case 
such notice shall liavo been given, if such assignees or other person 
shall ])rove tlie matter so dis})utod, or tlie otlier jiartv admit the same, 
tlie judge before whom the cause shall be tried may (if he think fit) grant 
a certiilcate of such proof or admission ; and such assignees or other per- 
son shall be entitled to the costs occasioned by such notice ; and sucli costs 
shall, if sucli assignees or other person sliall obtain a verdict, be added to 
the costs, and if the other party sliall obtain a verdict, shall be deducted from 
the costs sueh other party w’ould otherwise be entitled to receive from such 
assignees or other person.” 

As to the particularity required in this notice, and the practice relating 
thereto, see llernamann v. Barber, 15 C. B. 774 Trimley v. Unwm, 6 B. 
& C. 537 ; Porter v. Walker. 1 M. & G. 686 ; Chit. Forms, 10th ed. 733, 

(a) The notice is necessary, for without it the assignees would take the 
debt as remaining in the order and disposition of the bankrupt. (^Belcher v. 
Campbell, 8 Q. B. 1 ; and see Tibhits v. George, 5 A. & E. 107 ; Pott v. 
Lomas, 6 H. & N. 529 ; 30 L. J. Ex. 210 ; “ Bankruptcy,'^ post, p. 518.) 
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106, s, 145 ; Croodwin v. N^ohle, 8 !E. B. 587 ; 27 L« J. Q. B. 204 ; 
and see “ Landlord and Tenant,** post. 

Pleas of set-off and mutual credit in actions by assignees : see 
Set-off,*’' post. 


Assignment of Debt. 


See ante, p. 75 ; and see ** Equitable Pleas f post, p. 573. 


Attachment of Debt. 


Plea to Declaration against Garnishee. {P. O. M. V. 1854, 

Svhed, 20.) See ante, p. 452. 


Plea to a declaration against a garnishee, that the plaintiff 
took the judgment debtor in execution: Jauraldev, Parker, OH. 
A y. 431 ; 3(J L. J. Ex. 237 (<#)• 


Plea of Payment to a Judgment Creditor of the Plaintiff, or of 
Execution levied, under an order of Attachment tender the C, X. P, 
Act, 1854 (6). 

That after the aceruinc: of the plaintiff’s claim, J. K. obtained a 

judgment in the Court of , at Westminster, for £* , against 

the now plaintiff, and was a judgment creditor of the now plaintiff 
within the meaning of the Common Law Procedure Act, 1854, to 
that amount ; and afterwards in pursuance of tlie said Act, the said 
J. AT., as and being such judgment creditor as aforesaid, made an ex 


{a) A judgment creditor, liolding the debtor in execution, cannot attach 
his debts, {Javraide Parkf'v, supra.) A judgment creditor may attach 
a debt owing to the judgment debtor, notwith.Htanding thi* judgment debtor 
has taken his debtor in execution fur it. (Hartley v. Hhetnwell, 1 J3. A 8. 1 ; 
30 L. J. Q. B. 223.) 

In pleas by tlie garnishee of satisfaction or diseliarge, wd-off, etc., the 
defence must point to the period before or to the lime of the serrice 
or notice of tlie garnishee order. (See C. 1,-. P. Act, 18C4, s. 62 ; infra.) 

(h) By the C. L. P. Act, 1854, ». 61, it is enacted that “ Jt shall be law- 
ful for a judge, upon the ex parte application of a judgment creditor, and 
upon adidavit by himself or his attoniey stating that judgment has btH!>n re- 
coTered, and that it is still unsatisfied, and to what amount, and that any 
other person is indebted to the judgment debtor, and is within the lurimiic- 
tion, to order that all debts owing or accruing from such third person 
(hereinafter culled the garnishee) to the judgment debtor shall l)e attached 
to answer the judgment debt ; and by the same or any subst*quent order it 
may be ordered that the gamisliee shall appear befon* the judge, or a master 
of the Court, as such judge shall appoint, to show cAuse why he should not 
pay the judgment creditor the debt duo from him to the judgment debtor, 
or BO much thereof as may be sufilcient to satisfy the judgment debt.** 
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Attachment of Debt. 

parte application to a jud^e of the said Court [or of the Court of 
at Westminster] upon affidavit by himself [or his attorney] duly 
made, stating that such judgment had been recovered, and that it 

was still unsatisfied to the amount of the said £ [or of £ ], 

and that the defendant was indebted to the now plaintiff*, and was 
within the jurisdiction of the said Court ; whereupon it was in pur- 
suance of the said Act duly ordered by the said judge that all debts 
owing or accruing from the now defendant to the now plaintiff* 
should be attached to answer the said judgment debt, and tliat the 
now defendant should appear before the said judge to show cause 
why he should not pay the said J. K. the debt due from the now 
defendant to the now plaintiff*, or so much thereof as might be suffi- 
cient to satisfy the said judgment debt, and the said order was duly 
served on [or notice of the said order was duly given in such manner 
as the said judge directed to] the now defendant ; and the now de- 
fendant did not forthwith pay into Court the amount due from him 
to the now plaintiff*, or any part thereof, and did not dispute the 
debt due from him to the now plaintiff* ; whereupon it was in pursu- 
ance of the said statute duly ordered by the said judge that execu- 


By 8. 62, Service of an order that debts due or accruing to the judg- 
ment debtor sliall be attached, or notice thereof to the garnishee, in such 
manner as tlie judge shall direct, shall bind such debts in his hands.** 

Bys. 63, “ If the garnishee does not forthvnth pay into Court the amount 
due from linn to tlie judgment debtor, or an amount equal to the judgment 
debt, and does not dispute the debt due or claimed to be due from him to 
the judgment debtor, or if he docs not appear upon summons, then the 
judge may order execution to issue, and it may be sued forth accordingly, 
witliout any previous writ or process, to levy the amount due from such 
garnishee towards satisfaction of the judgment debt.’* 

By s. fit, “If the garnishee disputes his liability, the judge, instead of 
making an onler that execution shall issue, may order that the judgment 
creditor shall be at liberty to proceed against the gamislu^e by writ, calling 
upon him to show cause why there sliould not be execution against him for 
the alleged debt, or for the amount due to the judgment debtor, if less than 
the judgment debt, and for<josts of suit ; and the proceedings upon such 
suit shall be the same, as nearly as may be, as njxm a writ of revivor issued 
under the Common Law Procedure Act, 1852.'* (See aa/e, pp. 34, 82.) 

Bye. 05, “ Payment made by or execution levied upon the garnishee under 
any such proceeding as afoivsaid, shall be a valid discharge to him as against 
the judgment debtor to the amount paid or levied, although such proceed- 
ing may be set aside or the judgment reversed.” 

In the case of the bankruptcy of the judgment debtor, or the execution 
by him of a deed of assignment under the 192iidsect. of the Bankruptcy 
Act, 1861, which, when registered, is equivalent in some respects to an 
adjudication of bankruptcy, the judgment creditor, having at the time of 
adjudication obtained an order of attachment, is in the position of a cre- 
ditor having security only for his debt (within s. ISI of the Bankruptcy 
Act, 3849), and not a lien, and can receive only a rateable part of his 
debt, and cannot enforce the attachment as against the assignees in bank- 
ruptcy. (Holmes v. Tutfon, 6 E. & B. 65 ; 24 L. J. Q. B. 346 ; Cooper v. 
BrafnCy 27 L. J. Ex. 446; Tilburp v. Brown^ 30 L. J. Q. B. 46; JFoodv. 
Dunn, L. R. 2 Q. B. 73; 36 L. j. Q. B. 27 ; see re United English and 
Scottish Life Ins. Co., It. R. 5 Eq. 300.) 

In such case the garnishee, having notice of the bankruptcy, is not dis- 
charged by paying the judgment creditor, but is bound to show cause against 
the order (Turner v. Jones, 1 H. & N. 878 ; 26 L. J. Ex. 262 ; and see 
Wood V. Bunn, supra). But if the garnishee has paid under the order, witli- 
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tion sliould issue to levy the amount due from the defendant as afore- 
said, being the amount of the claim herein pleaded to, towards satis- 
faction of the said jtidgraent debt IJbllowinq the terms of the order'\ ; 
and the last-mentioned order was duly served on the defendant, and 
afterwards the defendant paid to the said J. K., under such proceed- 
ings as aforesaid, the amount of the claim herein pleaded to [or if 
execution issued, instead of alleging 'payment say : and such pro- 
ceedings were thereupon had that afterwards the amount of the claim 
herein pleaded to was duly levied by execution upon the defendant 
under such proceedings as aforesaid]. 

Like pleas : Lockwood v. Nash, 18 C. B. 536; Wood v. Dunn, 
L. R. 2 Q. B. 73 ; 36 L. J. Q. B. 27. 


Pleas of foreign attachment in the Jjord Mayor s Court, and exe^ 
cittion had of the debt against the defendant as garnishee {a) : Ma~ 
grath r. Hardy, 4 Bing. N. C. 782; Crosby v. Hetherington, 4 M. 
i G. 933 ; Wehb v. Jlurrell, 4 G. B. 287. 

out any notice of the bankruptcy, he is discharged (see 17 & 18 Viet. c. 
125, 8. 05 ; Wood v. Dunn, L. R. 2 Q. B. 73, 83) ; and then the only 
claim of tlie assignees is against the judgment creditor for money received 
to their use (see Ih.) \ so, if the garnishee is coTuj>elIed to pay under execu- 
tion, notwithstanding notice, he is discharged, and the remedy of the as- 
signees is against the execution creditor. {Wood v. Dunn, supra.) Payment 
into Court under a judge's order has the same rtfeet as })ayinent under s. 65 
in discharging the gannshee. {Cuherhouse v. Widens, 37 L. J. C. P. 107 ; 
L. R. 3 C. P. 205.) 

An order for execution under s. 63 has no operation n|>on debts n.ssigned 
by the judgiueut debtor previously to the first order (Jlirsch v. Coates, 18 
C. B. 757 } 25 L. »1. C. P. 315) ; and so it scein.s, notvMthstanding tin* gar- 
nishee had no notice of the previous u^signinent . (Pirkeriny v. Ilfracombe 
Jty. Co., L. R. 3 0. P. 235 ; 37 L. J. C. P. 118 ; Robinson v. Nesbitt, L. R. 
3 C. P. 264 ; 37 L, J. C. P. 124.) As to the eireet of nii order under s. 61 
against debts already under notice of attachment a tliird party, hce New- 
man v. Rook, 4 C. B. N. S. 434. The statute applit‘s when* the judgment 
debtor is an executor or administrator, in re>pccl of debts due to liiin in his 
representative capacity. {Burton v. Roberts, 6 11. & N. 93 ; 29 L. J. Ex. 
484.) As to wliut debts may be attached under the above j)rovisions, and 
further as to the proceedings, see 1 Chit. Pr. 12th ed. 712. Rent in arrear 
is a debt wliich may be attached. (Miichetl v. Lee, L. R. 2 Q. B. 259 ; 36 
L.J.Q.B. 154.) 

(a) A garnishee in a foreign attachment in the Lord IVlayor’s Court is 
discharged from the debt attached, after judgment against him and execu- 
tion executed. (Locke on j^ttueliinent, 20 ; Newmaif v. Hook, 4 C\ B. N, S. 
434; 1 Chit. Pr. 12th ed. 717.) A foreign attachment may be pleaded as a 
defence arising after action brought, or jtuis darrein continuance. {Webb v. 
Hurrell, 4 C. B. 287.) As to tlie liiiiits of jurisdiction in foreign attach- 
ment in the Lord Mayor's Court, se<‘ Cox v. Mayor of London, L, R. 2 
II. L. 239 ; 32 L. J. Ex. 64, 282 ; 36 Jh. 225. 

The garnishee in the Ixird Mayor’s Court may ajiply to a superior Court 
for a writ of prohibition where there is no jurisdiction in the original suit 
{Cox V. Mayor of London, L. R. 2 IL L. 239 ; 32 L. J. Ex. 61, 282) ; the 
defendant in the original suit can object to the jurisdiction only by pltm in 
the Lord Mayor’s Court. (Ih. ; Manning v. Parqvharson, 30 L, J. Q. B. 22 ; 
see '‘'‘Jurisdiction,'' post ; and see Wesiohy v. Day, 2 E. <&. B. 605 ; Frith 
V. Quppy, L. R. 2 C. P. 32 ; 36 L. J. C. P, 45.) 
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A nice 'plea ^ and replication that the plaintiff sued as trustee ^ and 
that the custom did not extend to debts held upon trusts ff which 
the garnishee had notice : Westohy v. Z)ay, 2 £). <& B. 605. 

A like plea j to an action by an administrator^ and replication that 
the proceedings in attachment were instituted offer the death of the in- 
testate: Matthey v. Wiseman^ 18 0. B. N. S. ; 34 L. J. C. P. 216. 


Plea that the debt was fenced and arrested in Scotland by the law 
of Scotland : M'Leod v. Schulize, 1 D. & L. 614. 

Plea of attachment of the debt in the State of New York by the 
law of that State : Qould v. Webb, 4 E. & B. 933. 

Plea of attachment of the debt in France by the law of France : 
Simian v. Miller, 1 C. B. N. S. 686. 


Attaindeb. See “ Conviction of Felony f post, p. 565. 


Attorneys. 


General Issue (a). 

T^ever indebted,*’ ante, p. 461 ; “ assumpsit,” ante, p. 465. 

Plea to a Special Count against an Attorney, denying the Retainer. 

That the plaintiff did not retain the defendant, nor did the defen- 
dant accept the said retainer as alleged. 


Plea that the Plaintiff was not admitted [or enrolled^ as an Attor- 
ney, (6 7 Viet. c. 73, 35 ; 23 & 24 Tict, c, 127, 5. 26 (5).) 

That this action was brought and is maintained and prosecuted 
for the recovery of fees, reward and disbursements on account of 


(a) The general issue never indebted to the indebitatus coimfc for an 
attorney’s bill, denies that the plaintiff was an attorney, that the defen- 
dant retained him, that the work charged was done under the retainer, 
and that the charges are reasonable and pro])er. {Jones v. Nanney, 1 M. & 
333 ; Hill V. A lien, 2 M. & \V. 283.) The general issue non assumpsit 
to a special count ttgainst an attorney for negligence, puts in issue the pro- 
mise, and that the plaintiff retained the defendant to do’ the work in ques- 
tion, when the retainer is alleged as the concurrent consideration for the 
promise; the retainer may be specifically traversed where it is alleged as 
an executory consideration. The negligent performance of the work must 
be specifically traversed. When the action is framed as upon a wrong (see 
ante, p. 275), tlie proper mode of denying the neghgence is by the general 
issue not guilty. 

(&) The defences under 6 7 Viet. c. 73, that the plaintiff was not ad- 

mitted an attorney, that he had not taken out a certificate, that he did not 
deliver a bill a mouth before action, must be specially pleaded {Lane v. 
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the prosecuting and defending, by the plaintiff for the defendant, 
of certain actions, suits and proceedinijs in Courts of law and equity 
in the plaintiff’s own name [or in the name of another personj 
after the passing of the statute passed in the seventh year of the 
reign of Queen Victoria, for consolidating and amending several 
of the laws relating to attorneys and solicitors practising in Eng- 
land and Wales, without the plaintiff being admitted [or enrolled] 
as required by the said statute, or being himself the plaintiff or de- 
fendant in such actions, suits and proceeding, or any of them ; which 
are the supposed causes of action herein pleaded to. 

Like pleas : Middleton v. Chambers, 1 M. & G. 97 ; Williams y, 
Jones, 2 Q. B. 276. 


Plea that the Plaintiff had not taken out a Certificate. (G 4’ 7 

Viet. c. 73, s. 26 (a).) 

That this action was brought and is maintained for the recovery 
of fees, rew’ard and disbursements for business, matters and things 


Glenn^, 7 A. & K. 83 ; Hill v. Sydney, 7 A. A E. 956 ; Robinson x. Roland, 
6 Dowl. 271) ; tliey are issuable pleas {Wilkinson x. Page, 1 1). AL. 913). 

If the declaration charges the defendant in re8|>ect of work done by the 
plaintiii' as an attorney “and otherwise” (sec ante, pp. 82 ), the pleaa 
setting up the above defences must be limited to the work done as an at- 
torney. The eonimenccment of the pleas should then be as follows, “ex- 
cept as to 80 much of the deola ration as relates to work done by the plain- 
titf otherwise than as an attoriiev and solicitor;’* and the reference in the 
body of the pleas to what the action is brought for should be limited thus, 
“ this action, so far as relates to the causes of action herein pleaded to.** 
As to applying these pleas to the claim on acK'Ounts stateti, see ante, p. 484, 
n. (b). 

By 6 A 7 Viet. c. 73, s. 35, it is enacted, “ That from and after the pass- 
ing of this Act, in case any ]>er8on shall in his own name or in the name of 
any other person sue out any w rit or jirocess, or coininenc<% prosecute or de- 
fend, any action or suit, or any proceeding in any Court of law or equity, 
without being admitted and enrolled as afon^said, or being liimself the 
plaintiff or defendant in such proceeding respectively, ever}- such person 
shall and is hereby made incapable to maintain or jirusecute any a<iion or 
suit in any Court of law or equity for any fee, reward, or disbursements, 
on account of prosecuting, carrying on or defending any such action, suit 
or proceeding, or otherwise in relation thereto ; and such offence shall be 
deemed a contempt of the Court in which such aetion, suit, or proct»oding 
shall have been prosecuted, carried on or defended, and shall and may be 
punished accordingly.’* 

(a) By the 6 A 7 Viet. c. 73, s. 26, it is enacted, “ That no jierson who 
as an attorney or solicitor shall sue, prosecute, defend or carry on any action 
or suit, or any proceetlings, in any of the Courts aforesaid (?. e. those men- 
tioned in s. 2), without having previously obtained a stamped certificate 
which shall be then in force, shall be capable of maintaining an action or 
suit at law or in equity for the recovery of any fee, reward, or disbursement 
for or in resjiect of any business, matter, or tiling done by him aa an attor- 
ney or solicitor as aforesaid, whilst he sliali have been without such oertifi- 
cate as last aforesiii^.” 

This section only disables an unccrtificated attorney from suing for feea 
or disbursements for any business done Iw him as an attorney or solicitor 
in some suit or proceeding in one of the Courts mentioned in the Act (aoe 
s. 2), and not for business done by him wliioh bad no reference to such suiti 
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done by the plaintiff as an attorney and solicitor for the defendant 
in suing, prosecuting, defending, or carrying, on actions, suits, or 
proceedings in some or one of the superior Courts at Westminster 
after the passing of the statute passed in the seventh year of the 
reign of Queen Victoria for consolidating and amending several of 
the laws relating to attorneys and solicitors practising in England 
and Wales, without the plaintiff having previously obtained a 
stamped certificate then in force, authorizing him to practise as an 
attorney or solicitor ; which are the supposed causes of action herein 
pleaded to. 

Like pleas : 'Richards v. Lord Suffieldt 2 Ex. 616 ; Greene v. 
Reecey 8 C. B. 88. 


Rlea that the JPlaintiff did not deliver a Rill a Month before 
Action. (6 7 Viet. c. 73, s. 37 (a).) • 

That tliis action was commenced and is maintained for the reco- 
very of fees, charges and disbursements for business done by the 


or proceedings. {Richards v. Lord Svfieldj 2 Ex. 616 ; Greene v, Reecey 8 
C. B. 88.) As to limiting the plea, see the preceding note. 

By the 23 & 24 Viet. c. 127, s. 26, it is enacted that “ Every person who 
acts as an attorney or solicitor contrary to the enactment in section 2 of the 
first hereinbefore-mentioned Act (6 & 7 Viet. c. 73), or who in his own name, 
or in the name of any other person, in anywise acts as a proctor in or with 
respect to any proeet*ding in tlie Court of Probate or the Court of Divorce 
and Matrimonial Causes, without being duly qualified so to act, shall be 
deemed guilty of contempt of the Court in which the action, suit, cause, 
matter or proceeding in relation to which he so acts is brought, had or taken, 
and may be punished accordingly, and shall be incapable of maintaining 
any action or suit for any fee or reward for or in res])ect of anything done, 
or any disbursement made by him in the course of so acting ; and shall, in 
addition to any other ])enalty or forfeiture, and to any disability to which 
he may be subject, forfeit and pay for every such offence the sum of £50.” 

(a) By the 6 A 7 Viet. c. 73, s. 37, it is enacted, “ That from and after 
the passing of this Act, no attorney or solicitor, nor any executor, adminis- 
trator or assignee of any attorney or solicitor, shall commence or maintain , 
any action or suit for the recovery of any fees, charges or disbursements^ 
for any business done by such attorney or solicitor, until the expiration of 
one month after such atlorney or solicitor, or executor, administrator, or 
assignee of such attorney or solicitor, shall have delivered unto the party to 
be charged therewith, or sent by the post to or left for him at his counting- 
house, office of business, dwelling-house, or last known place of abode, a 
bill of such fees, charges and disbursements, and which bill shall either be 
subscribed with the proper hand of such attorney or solicitor (or, in the ! 
case of a partnership, by any of the partners, either with his own name or \ 
with the name or style of such partnership), or of the executor, adminis- 
trator, or assignee of such attorney or solicitor, or be enclosed in or accom- 
panied by a letter subscribed in like manner referring to such bill.” As to 
limiting the plea, see antcy p. 498 ; and as to applying it to the account 
stated, see antCy p. 484, n. (6), to which it is an answer. (Scadding v. JEgleSy 
9Q. B. 858.) 

An attorney may set ofiT the amount of his costs, although he has not de- 
livered a bill of costs before tlie action. {Brown v. Tibbits^ 11 C. B. N. 8. j 
855 ; 31 L. J. C. P. 206.) An agreement with an attomev to do business 
for a fixed sum does not dispense with the necessity of his delivering a pro- { 
per bill of costs within the statute {Pkilbg v. Hazle^ 8 C. B. N. 8 . 647 ; 29 
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plaintiff as an attorney and solicitor for the defendant within the 
meaninfj of the statute passed in the seventh year of the reign of 
Queen Victoria for consolidating and amending several of the laws 
relating to attorneys and solicitors practising in England and Wales, 
which are the supposed causes of action herein pleaded to ; and the 
plaintiff did not one calendar month before action deliver to the 
defendant, being the party to be charged tlierewith, or send by the 
post to, or leave for him at his counting-house, office of business, 
dwelling-house, or last known place of abode, a bill of such fees, 
charges and disbursements subscribed with the proper hand of the 
plaintiff, either with his own name, or with the name or style of any 
partnership of which he was at any time a member, or enclosed in 
or accom])anied by a letter subscribed in like manner referring to 
such bill, as required by the said statute. 

Like pleas : Engleheart v. Moore., 4 D. & L. 60 ; Lrooks v 
Lockett y 9 Q. 13. 847 ; Scadding v. Eyles, 9 Q. 13. 858 ; lilandy v. 
Le Burgh, 6 C. B. 623 ; Lewis v. Primrose, 6 Q. B. 265. 

A like plea by joint defendants : Mant v. Smith, 4 H. & N. 324 ; 
28 L. J. Ex. 234. 


Beplication that the Plaintiff did deliver a Bill, 

That he did one calendar month before action deliver to the de- 
fendant [or send by the post to the defendant, or leave for the de- 
fendant at his counting-house or office of business or dwelling-house 
or last known place of abode, as the case may he} a bill of the said 
fees, charges, and disbursements subscribed [or enclosed in or ac- 
companied by a letter subscribed] with the proper hand of the 
plaintiff, with his own name [or the name and style of a partner- 
ship of uhich the plaintiff was a member] as required by the said 
statute. 

Like revHcations : Engleheart v. Moore, 4 D. & L. 60 ; Mant v. 
Smith, 4 H. & 324 j 28 L. J. Ex. 234. 


Plea to a Special Count against an Attorney for y^egligcnce 

denying the Kegligence. 

That he did conduct the said action [or defence] with due and 
proper care, skill, and diligence, as such attorney as aforesaid. 


Plea to an action for negligence, that the negligence consisted in 
compromising an action which defendant was retained to defend 
vdthout any express instructions not to compromise: Chown v. Parrott, 
14 C. B. jV. S. 74; 32 L. J. C. P. 197. [-^4.v to the authority of an 

attorney to compromise an action, see ante, p. 84.] 


L. J. C, P. 370) ; buf if tho defence is not pleaded it cannot be raised at 
the trial, and the attorney may recover the agreed sum in full. {Scarth v. 
JluUand, \j. R. 1 C. P. 642.) An attorney employed ns clerk to s public 
body and y>aid by a salary may sue for it without delivering a bill. (Bush 
V. MaHin, 2 U. A C. 311 ; 33 L. J. Ex. 17.) 
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JPlea to an Action for Abandoning the Prosecution \or Befence"] of 

a previous Action^ that the JDefendant was not supplied with 

Funds by the Plaintiff, 

That the retainer in the declaration mentioned was given and 
accepted as therein alleged upon and subject to the condition that 
the plaintiff should, within a reasonable time after a request to be 
made by the defendant to the plaintiff for such reasonable funds as 
should be necessary for the purpose of carrying on \_or defending] 
the action in that count mentioned, supply the defendant with such 
reasonable funds as aforesaid or that the defendant should be at 
liberty to abandon the further prosecution [or defence] of the said 
action ; and afterwards, and before the alleged breach, such reason- 
able funds as aforesaid became and were necessary for the purpose 
of carrying on \or defending] the said action, and the defendant 
then requested the plaintiff to supply the defendant with such funds 
as last aforesaid, for the purpose aforesaid, and gave the plaintiff 
notice that if he did not do so the defendant would abandon the 
further prosecution [or defence] of the said action, and a reasonable 
time for the plaintiff to have supplied the defendant with such funds 
as last aforesaid elapsed after the said request and before the al- 
leged breach ; yet the plaintiff neglected and refused to supply the 
defendant with such funds as last aforesaid, wherefore the defen- 
dant abandoned the further prosecution [or defence] of the said ac- 
tion, as he lawfully might for the cause aforesaid, which is the 
alleged breach. 


Plea by an attorney of the privilege of being sued in the Court of 
which he is an attorney : ante, p. 474. 


Award. See “ Arbitration and Award f ante, p. 48S. 


Bail Bond (a). 

General Issue. 

Non est factum,” ante, p. 4G7 

Plea that the Boy.d was not assigned by the Sheriff. 

That the said sheriff did not duly assign the said bond to the 
plaintiir according to the form of the said statute as alleged. 


(a) T he pic a of non est factum djmies the execution pf th^ b9*^d. The 
parties excl^drng {Tu'l)6ndafe esfopped from deir^ng the facts recited in it. 
Any circumstances tending to show that the bond is void, as on the ground 
of fraud or illegality, must be specially pleaded. {Taylor v. C/oie, 1 B. & 
Ad. 223 ; Finch v. Cocken^ 2 C. M. & R. 196.) 
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!Plea8, eic,f in Actions on Contracts, 


"Plea that Bail was put in and perfected* 

That the said 6r. JST. did cause special bail to be put in for him to 
the said action in the said Court as required by the said writ, and 
O. P. and Q. P., according to the exigency of the said writ and the 
course and practice of the said Court, came into the said Court in 
their proper persons, and became pledge and bail {liere set out the 
recognizance of hail^ as by the record of the said recognizance re- 
maining in the said Court appears. 


Plea that the plaintiff prevfented the rendering hy talcing the 
debtor under a ca* sa. : Hayward r. Bennett , 3 C. B. 404. 


Beplication to the Plea that Bail teas put in, Hid Tiel Record. 

That there is not any record of the alleged recognizance remain- 
ing in the said Court here ; and the Court here will advise themselves 
upon the inspection of the record above alleged; and a day is given 

to the said parties here until the day of , A.D. , to 

hear judgment thereon. (See infra, note (a).) 


Bail, Eecoonizance of («)• 

Plea of Nul Tiel Record. 

That there is not any record of the alleged recognizance re- 
maining in the said Court. 


Replication to the plea of nul tiel record, see post, ** Judgments,' 


Plea that there was no Capias ad Satisfaciendum against the 

Principal. 

Tljat after the recovery of the said judgment and before this suit 
no \irit of capias ad satisfaciendum was sued out of the said Court 
here against tlie said J. K. upon the said judgment, and returned 
into the said Court. 


(a) The recognizance being matter of record is put in issue by the plea 
of nul tiel record. (See post, “ Judgment f) A recognizance is not a record 
until enrolled. (Glynn v. Thorpe, 1 B. & Aid. 153.; “ -- ^ 

The deferidants may plead that no writ of ca. sa. was issued against the 
principal, without which he is not required to render himself (tkindon v. 
Proctor, 7 B. A C. 800 ; Hinton v. Acraman, 2 C. B. 307) ; or they may 
plead that the principal did render himself accjording to the recognizance ; 
or that the plaint iif has been satisfied as to the judgment by payment or by 
execution under Skji.fa. j or that the principal died before the return of the 
ca, sa. 
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Like pleas : Sandon v. JProctor, 7 B. & C. 800 ; Biinton v. Acra^ 
inarit 2 C. B. 367. 


Beplication that there was a Ca» 8a. against the Brincipal. 

That after the recovery of the said judgment and before this suit 

on the day of , a.d. , tne plaintiff sued out of the 

said Court a writ of capias ad satisfaciendum upon the said judg- 
ment against the said J. K.^ directed to the sheriff of , by 

which said writ her Majesty the Queen commanded the said she- 
riff that he should [omit not by reason of any liberty in his said 
county, but that he should enter the same and] take the said J. K. 
if he should be found in the bailiwick of the said sheriff, and him 
safely keep so that the said sheriff should have his body before her 
said Majesty [or her justices, or her barons of the Exchequer], at 
Westminster, immediately after the execution thereof, to satisfy the 

plaintiff the said £ \the amount of the judgment], which the 

plaintiff lately in her said Court recovered against the said J. K. 
as aforesaid, whereof the said «7. K. was convicted, together with 
interest upon the said sum, at the rate of £4 per centum per annum, 
from the day of , a.d. , on which day tlie said judg- 

ment was entered up, and that the said sheriff should have there 
then the said writ ; and the said writ was duly indorsed with a 

direction to the said sheriff to levy £ and interest thereon, at 

£4 per cent, from the day of , a.d. , besides sheriff* s 

poundage, officers’ tees, and other expenses of the said execution ; 
which said writ afterwards and before the return thereof, w as de- 
livered by the plaintiff to the sheriff of aforesaid, to be exe- 

cuted ; and afterwards and before this suit, according to the 
course and practice of the said Court, the said sheriff returned to the 
said Court, on the said w rit, that the said J. K. w as not found in his 
bailiw ick, as by the said writ of capias ad satisfaciendum and the re- 
turn thereof remaining of record in the said Court more fully ap- 
pears, and the plaintiff prays that the said record may be inspected 
by the Court here ; and because the Court here are not yet advised 
what judgment to give in the premises, a day is given to the said 

parties here until the day of , a.d. , to hear judgment 

thereon. 

A like replication : Sandon v. 'Proctor ^ 7 B. & C. 800. 


Bailments. 

General Issue (a). 

“ Never indebted,” ante, p. 461 ; “ Non assumpsit,” ante, p. 465. 

(a) Tlie general issui* never Jj^tibte^ to an indebitatus count for the cus- / 
tody of goods under a bailment denies the ktH*ping of them at the defen- ! 
dant's request, and the reasonableness of tlie charges made. 

Tlie general issue assumpsit to a special count framed on a contract 
denies the contract alfegeffnmu pufs in issue tlie express contract, if there 
be one, or the bailment of the goods and the other circumstances from which 
the contract might be implied (r. 6, T, T. 1853). 

In actions framed on contracts, the breaches alleged must be specifically 
traversed. In actions framed on wrongs independent of contract, the general 
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jpleas, etc.^i in Actions on Contracts. 


Flea traversing the Bailment. 

That the plaiiitifi* did not deliver the said poods [or horse] to the 
defendant, nor did the defeodant receive and have the same for the 
purpose and on the terms alleged. 


Plea traversing the Bequest to redeliver the Goods. 

That the plaintiff did not request the defendant to redeliver to 
him the said goods as alleged. 


Plea traversing that a Beasonahle Time has elapsed. 

That a reasonable tiTiie for the redelivery of the said goods did 
not elapse after such request as aforesaid as alleged. 


Pica traversing the Breach in not redelivering the Goods. 

That he did redeliver the said goods to the plaintiff when he was 
so requested as aforesaid. 


Plea traversing the Breach in not taking care of the Goods. 

That he did safely keep and take care of tlie said goods while 
they were in his care and keeping as aforesaid. 


Plea hy a hailec to an action of trover, that the hailor's title had 
ddermirtcd hy the clai m of the rightful oirner : Thorne x. Tilbury, 
3 H. & y . 534 ; 27 L. J. Ex. 407 ; see Biddle v. Bond. 0 B. & S. 
225; 34 L. J. Q. B. 137 ; and see ante, p. 232, and post, Chap, VI, 
“ Conversion T 

Plea to a count for not redelivering a ship under a contract of 
hailment. that before the iimeftr re-delivery the bailors mortgaged it 
to a third party, irho took it from the defendant : Kuropean and 
Australian Mail Co. v. Boyal Mail *S’. 1*. Co., 30 L. 3. C. P. 247. 

plea by bailees that they received the goods upon the terms that 
they .should not he responsible Jor them if the value was above £10, 


issue not guilty puts in issue the breaches. It it sometimes doubtful wliother 
tt count on a bailmenl is framed in contract or in tort {Corbett v. Packing- 
Ion. 6 B. A: C. particularly since the introduction of a less technical 
form of declarations. To obviate the doubt which might in such arise 
as to tlie apjiropriate form of the general issue, the C. L. P. Act, 1852, 
s. 74, after reciting that “ certain causes of action nmv be ctmsidcred to par- 
take of the character both of breaches of contract and of wrongs, and 
doubts maj arise as to the form of j»lea« in such actions, and it is expedient 
to preclude sucli dotibts,” ]jrovidcH “ that any pica which shall bo good in 
substance shall not be objectionable on the ground of its treating the docla- 
f ration either as framed fora breach of contract or fora wrong.” As to the 
I different effects of non assumpsit and of not guilty in such cases, see ante, 
p. 4<51. 
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which it was : Van Toll v. South-JEastern By. Co,, 12 C. B. N. S. 
75 ; 31 L. J. C. P. 241. 


Bankers (a). 


Banker’s Checks. 

See pleas to “ Bills of Exchange, etc. f post, p. 520. 


Bankhcptcy. 


See “ Assignees,* ante, p. 492. 

Blea of the Bankruptcy of the Defendant under the 12 13 Viet, 

c. 106, s. 205, or the 24 4'’ 25 Vict.c. 134, s. 161 (h). 

That he became bankrupt w itbin the meaning of tbe statutes in 
force concerning bankrupts, and that the causes of action in the 


(a) To a count in assumpsit against bankers for not paying a check of 
their customer, the general issue will deny the promise alleged ; but if 
the defendants mean to deny that the check was drawn, or that it was pre- 
sented as alleged, or that they had sufficient funds of the plaintiff ’s in their 
hands at the time to meet it, specific traverses of these allegations must bo 
added. 

The Bankrupt Law Consolidation Act, 1849, 12 & 13 Tict. c. 106, s. 
205, enacts, ‘‘ That any bankrupt who shall, after his certificate shall have 
been allowed, be arrested, or have any action brought against him for any 
debt, claim or demand proveablo under his bankruptcy, shall be discharged 
uj>on entering an appearanci*, and may plead in general that the cause of 
action accrued before lie became bankrupt, and may give this Act and the 
special matter in evidence ; and sxieli bankrupt’s certificate shall be sufficient 
evidence of the trading, bankruptcy, fiat, or petition for acyudication and 
otlier proceedings precedent to the obtaining such certificate.” 

The Bankruptcy Act, 1861, 24 & 25 Viet. c. 134, substitutes for the 
certificate an “ order of discharge,” and the effect of the order of disphairge, 
as a defence to actions, is defined by s. 161, which is substituted for the 
above section of tbe Bankrupt Law Consolidation Act, 1849, aad which 
enacts as follows : — “The order of discharge shall, upon taking effect, dis- 
charge the bankrupt from all debts, claims, or demands proveable under 
his bankruptcy, save as herein otherwise provided (see s. 159) ; and if 
thereafter he shall bo arrested, or any action shall be brought against him, 
for any such debt, claim, or demand, he shall be discharged upon entering 
an appearance, and may plead in general that the cause of action accrued 
before he became bankrupt, and may give this Act and the special matter 
in evidence ; and the order of discharge shall be sufficient evidence of the 
bankruptcy, and the proceedings precedent to tlia order of discharge.” It 
will be observed that the language of this section, in giving the plea, is the 
•amc os that of the Act of 1849. So that^ in point ol fo^m, the plea of the 
bankruptcy of the defendant will remain as before, and it will be sup(>orted 

Z 



60G Fleas i etc,y in Actions on Contracts, 

declaration mentioned accrued before the defendant so became 
bankrupt. 


Flea of the defendant* s hanhriipfcy^ \tpon an adjudication and 
cejdijicaie granted upon his own petition and declaration of insolvency ^ 
setting out the proceedings: IVarhnrg v. Tucker, 5 E. <& B. S84>; 
28 L. J. Q. B. 56. 

Flea of the defendanf s hankiruptcy and certificate granted on the 
petition of a creditor, seitinq out the proceedings : Founq v. Winter, 
16 C. B. 404 ; 24 L. J. C. P. 214. 

Fleas of discharge hy foreign bankruptcy (a) 

Plea of the defendanfs discharge tinder the law of bankruptcy of 
the United States : Potter v. Broten, 5 East, 124. 

Under a Scotch sequestration : Sidaway v. Hay, 3 B. & C. 12. 
Zander the insolvent law of the Cape of Good Hope: Frith y. 
Wollaston, 7 Ex. li>4. 

Under the insolvent law of the colony of Tlctoria : Bartley v. 
Hodges, 1 B. & S. 375; 30 L. J. Q. B. 352. 


Flea, in an action for money paid as surety for the defendant, 
that the defendant became bankrupt, and the liability of the surety 
accrued before the bankrtqdcy : Jackson v. ^fagee, 3 Q. B. 48. 

Flea of defendant's bankruptcy, to an action by an accommodation 
acceptor of a hill, charging special damage: Van Sandau v. 
Corsbie, 3 B. & Aid, 13; to an action on a Judgment recovered for 
the debt : Naylor y. Mortimore, 17 C. B. S. 2U7 ; 33 L. J. C. P. 
273; and sec Southgate v. Saunders, 5 Ex. 565. 


in the one case by proof of tlie certificate, and in tlic other by proof of the 
order of discJiarge. 

The jdaiutitr may join issue upon the abore plea, and may prove any facts 
which invalidate the certificate or order of discharge without pleading them 
specially. {Hughes v. Morley, 1 B. & Aid. 22.) 

If the ])laintiti’ rolicH on causes of action accruing since the bankruptcy, 
he may do so under a joinder of issue, and it is not necessary for him to 
new assign ; for the plea is in the nature of a geneml issue by statute, and 
used to conclude to the country. (8ce Miles v. Williams, 1 P. Wms. 258, 
259.) 

A mere adjudication of bankruptcy and pr(x»f of debt, without a certificate 
or an order of discharge, cannot be pleaded in bar ns a legal or equitable 
defence to an action for tlie same debt, but is only ground for applying to 
stay proceedings. {Harley v. Greenwood, 5 B. & Aid. 95 ; Spencer v, Bemeti, 
L. K. 1 Ex. 123 ; 35 L. J. Ex. 73.) Proving a debt operates as an election 
to abandon proceedings by action, but the defendant must apply to the 
Court to stay the proceedings, {lb. ; 12 & 13 Yict. c. 106, s. 182.) The 
Court will not stay an action because the defendant has obtained protec* 
tion for person and property from the Court of Bankruptcy. {Naylor v. 
Mortimore, 10 O, B. N. 8. 566.) 

{a) This a good pica to a debt contracted within the jurisdiction of the 
foreign Court, but not to a debt contracted in another country {Smith v. 
Buchanan, 1 East, 6 j Lewis v, Owen, 4 B. & Aid. 654 ; Westlake’s * Inter* 
national Law/ p. 236 ; and see the cases cited above) ; except, perhaps, 
where the plaintfiT has taken the benefit of the foreign proceedings in bank* 
ruptcy. {Phillips y, Allan, S B. A C. 477.) 
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Plea of the Defendant's Bankruptcy pending Action (a). 

That after the accruing of the plaintiff’s claim, and after the 
eleventh day of October, 1861, the defendant being liable to be 
adjudicated bankrupt as hereinafter mentioned within the meaning 
of the statutes in force concerning bankrupts, and all things neces- 
sary in that behalf having happened and been done, was duly adju- 
dicated bankrupt by \jf under the Bankruptcy Act, 1861, s. 101, 

the Registrar ot] the Court of Bankruptcy for the District [or 

the County Court of ] having jurisdiction in that behalf ; and 

all things having happened and been done, and ail times having 
elapsed, necessary to entitle the defendant to the order of discharge 
hereinafter mentioned, the said Court afterwards, and after the 
commencement of this suit, duly allowed and granted to the defen- 
dant an order of discharge, whereby the defendant was discharged 
from the said claim of the plaintiff; and the said order of dis- 
charge is still in full force and effect. 


Plea of the Plaintijf's Bankruptcy (h). 

That after the accruing of the plaintiff’s claim, and after the 
eleventh d?iy of October, a.i>. 1861, the plaintiff being liable to be 
adjudicated bankrupt as hereinafter mentioned within the meaning 

(flf) The general form of plea of the defendant’s bankruptcy is ghen only in 
actions brought against the bankrupt after obtaining liis order of discharge. 
The order, liowever, discharges the bankrupt from all debts and claims 
proveablc under tlie bankruptcy. If the action is commenced before the 
order of discharge is obtained, the order, when obtained, may be pleaded as 
above : or if iiftcr plea pleaded, it must be pleaded puis darrein continue 
ance. (See anfCj p. 451, and see Todd v. Maxfeld^ 6 13. & C. 105.) 

If the bankrupt, ljuving the o})portunity, neglects to plead it, and the 
plaintifl* obtain.^* judgment, it cannot be pleaded to an action on the judg- 
ment. {Todd V. Maxfudd, supra ; see Braun v. Weller^ L. R. 2 Ex. 183; 
86 L, J. Ex. K'U ; Staffordshire Banking Co, v. Emmoit^ L. R. 2 Ex. 208; 
36 L. J. Ex. 105 ; and see post,, p. 514.) 

The above form is applicable where the defendant has been adjudicated 
bankrupt upon liis own i)etition, or upon the petition of a creditor, or 
upon a judgment debtor summons, or under sect. 101 of the Bankruptcy 
Act, 1861. 

(h) The haiikniptey of a sole ])laintitf is an issuable plea (JVillis v. Hal- 
leit, 5 Bing. C. 465), but tlie bankruptcy of one of two plaintiffs is 
not. {Stajjles V. Iloldsworth, 4 Bing. N. C. 144.) 

Where the bankruptcy of the jdaintiff occurs subsequently to the com- 
mencement of the action, it can only be pleaded as a defence subject to 
the provisions of the Common Law Procedure Act, 1852, s. 142, giving the 
assignees the choice of continuing the action commenced by the plaintiff. 
By that section it is enacted that “ The bankruptcy or insolvency of the 
plaintiff in any action which the assignees might maintain for the benefit of 
the creditors, shall not bo pleaded in bar to such action, unless the assignees 
shall decline to continue, and give security for the costs thereof, upon a 
judge’s order to be obtained for that purpose, within such reasonable time 
as the judge may order, but the proceedings may be stayed until such elec- 
tion is made ; and in case the assignees neglect or refuse to continue the 
action, and give such security within the time limited by the order, the de- 
fendant may within eight days after such neglect or refusal, plead the bank- 
ruptcy.” This section contemplates the bankruptcy or insolvency of the 
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of the statutes in force concerning bankrupts, and all things neces- 
sary in that behalf having happened and been done, was duly adju- 
dicated bankrupt by [if \indcr the Banlcruptcy Act. s. 101, the 

Registrar of] the Court of Bankruptcy for the District [or the 

County Court of ] having jurisdiction in that behalf; and one 

of the official assignees [or i/i the County Court the Kegistrar] of 
the said Court was then duly appointed by the said Court to be 
and became tlie assignee of the estate and effects of the plaintiff 
under his said bankruptcy, and all things necessary in that behalf 
having happened and been done, the said debts and causes of action 
thereupon became and were vested in the said assignee [or registrar]. 


Like pleas : Houghton v. Kccnig. 18 C. B. 235 ; 25 L. J. C. P. 218 ; 
Hodgson v. Sidnej/, L. R. 1 Ex. 313 ; 35 L. J. Ex. 182. 

Plea to an action hg husband and ndfc. of the bankruptcy of the 
husband and vesting of his right to sue in the assignees : Richhell V. 
Alexander, 10 C. fi. X. S. 321 ; 30 L. J. C. P. 268. 

Plea that the debt accrued after the hankn/pfei/ of the plaintiff, 
and before certificate, and was claimed hp his assignees ; Kitchen v. 
Bartsch, 7 East, 53 ; and see Herbert v. Sager, 5 Q. B. 963, 


Plea of Belcasc bg Deed (f Arrangement under 21 25 Viet. 

c. 134, 8. 192 (a). 

That after the accruing of the plaintiff ’s claim, and after the 
eleventh day of October, a.d. 1861, the defendant was indebted to 
the plaintiff* and to divers other persons, and thereupon a deed 

plaintiff after action broucht, and does not aj>)>ly to the previous defence 
of the bankruptcy of the plaintiff’ before the coin men cement of the action. 
(Stanton v. Collier, 3 E. k B. 271.) 

Tlie plea of the bankruptcy of the plaintilfaftcr action will he in tliesamo 
terms with that above given for tlic bankrupley of tlie ])Iaintill' before action, 
with this arldition, that it must be pleaded to the further maintenance of 
the action. 1 f tlie bankrupt cv occurred after the defendant has already 
pleaded in the action, it must be jdeaded puis darrein continuance. (See 
ante, p. 451.) 

(<z) The sections of the Bankrupt Law Consolidation Act, 1S19, which 
relate to arrangements with creditors are repealed by the Baukrut>tcy Act, 
1861. 

By the Bankruptcy Act, 1861, s. 192, “ Every deed or instrument made 
or entered into between a debtor and his creditors, or any of them, op a 
trustee on their behalf, relating to the debts or liabilities of the debtor, and 
his release therefrom, or the distribution, inspection, management, and 
winding up of hi** estate, or any of such matters, sh^I bo as valid and 
effectual and binding on all the creditors of such debtor as if tlioy were par- 
ties to and had duly executed the same, provided the following conditions 
be obsen ed ; that is to say : — 

** 1. A majority in number, representing three-fourths in value, of the 
creditors of such debtor whose debts shall respectively amount to ten 
pounds and upwards shall, before or after the execution tliereof by the 
.debtor, in writing as-teni to or approve of such deed or instrument : 

“ 2. If a trustee or trustees be appointed by such deed or instrumenti 
such trustee or trustees shall execute the same : 
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\Kere state the deed and the parties to it according to the fact"] bear- 
ing date the day of , a.d. , was made and entered into 

by and between the defendant of the first part, and J. K. and L, M.^ 
as and being trustees on behalf of all the creditors of the defendant 


** 8. The execution of such deed or instrument by the debtor shall be at- 
tested by an attorney or solicitor : 

** 4. Within twenty-eight days from the day of the execution of such 
deed or instrument by the debtor the same shall be produced and left 
(having been first duly stamped) at the office of the chief registrar for the 
purpose of being registered : 

“ 5. Together with such deed or instrument there shall be delivered to 
the chief registrar an affidavit by the debtor or some person able to depose 
thereto, or a certificate by the trustee or trustees, that a majority in num- 
ber, representing three-fourths in value, of tlie creditors of the debtor 
whoso debts amount to ten pounds or upwards have in writing assented 
to or approved of such deed or instrument, and also stating the amount 
in value of the property and credits of the debtor comprised in such 
deed : 

** 6. Such deed or instrument shall, before registration, bear such ordinary 
and ad valorem stamp duties as are hereinafter provided : 

“ 7. Immediately on the execution thereof by the debtor, possession of 
all the property comprised therein, of which the debtor can give or order 
possession, shall be given to the trustees.” 

By ^*the Bankruptcy Amendment Act, 1868,” 31 & 32 Viet. c. 104 
(commencing and taking effect on the 11th day of October, 3868, sees. 15), 
8, 1, “in addition to the conditions to be observed in accordance with the 
provisions of the Bankruptcy Act, 1861, the following conditions shall be 
observed ; that is to sav : — 

“ 1. Togctlier with such deed or instrument there shall be delivered to 
the chief registrar a list showing, to the best of the knowledge, information, 
and belief of the debtor or other person by whom the list is made, the debts 
and liabilities of every kind of the debtor, and the times when such debts 
and liabilities w'crc contracted or incurred, and the considerations for the 
same, the names, residences, and occupations of his creditors, and the re- 
spective amounts duo to them, and the securities held by them, and tlie 
estimated value of such securities : 

“ 2. A statement showing, to the best of the knowledge, information, and 
belief of the debtor or otlier person by whom the statement is made, the 
debtor’s property and credits, and the estimated value tliereof. 

“ The debtor or other person as aforesaid may from time to time, by leave 
of the Court, add to or amend such list or statement, and every such list, 
statement, addition, and amendment shall be verified by his affidavit, or 
by that of some other person able to depose thereto ; and when any addi- 
tion or amendment is made to any such list or statement, tlie affidavit shall 
contain tlic reason why such addition or amendment has been rendered 
necessary, and why the substance thereof was not contained in the original 
list or statement.” 

By 8. 3, “No creditor shall be reckoned in the computation of the requi- 
site majority in number representing thrcc-fourtlis in value of the creditors 
of the debtor executing such deed or instrument unless he proves his debt 
by affidavit or declaration in the manner and subject and according to the 
provisions to be prescribed by gencml orders ; and in the computation of 
the requisite value of such creditors, and for all other purposes of the deed, 
the amount due to each creditor, after deducting the value of the securities 
held by him on the debtor's property, shall alone be reckoned ; and not- 
withstanding anything in the Bankruptcy Act, 1861, the time for the pro- 
ductiou and leaving of any such deed or instrument at the office of the 
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of the second part, and all the creditors of the defendant of the third 
part, relating: to the debts and liabilities of the defendant, and his 
release therefrom [or the distribution, inspection, management, and 
winding up of his estate, or some of such matters, as the case may he"\. 

chief registrar as therein proviiled shall be twenty-eight da^ys from the day 
of the execution thereof by the debtor, or such mrther time as the Court 
may allow.” 

The following are some of the most important decisions upon the above 
sect. 192 — The word “ creditor ” in the Act includes any person having a 
claim wliich could be proved against the estate in bankruptcy {Woodv, 
J)e Mattos. L, R. 1 Ex. 91 ; re Penfon. L. R. 1 Ch. Ap. 158) ; but cre- 
ditors in resi>ect of claims for unliquidated damages, proveablc after as- 
sessment under s. 153, are not included in a composition dtHjd applying to 
debts only and not expressly including such claims, unless they have pro- 
cured their claims to be assessed. {Hoyparth v. Taylor, L. R. 2 Ex. 105 ; 
36 L. J. Ex. 61 ; Sharland v. Science. L. R. 2 C. P. -156 ; 36 L. J. C. P. 
230; Sohertson v. (toss. L. R. 2 Ex. 396; TCjc p. Wilmof. 36 L. J. B. 17 ; 
L. R. 2 Ch. Ap. 795.) In estimating the majority in numb«*r of creditors 
and the necessary proportion in amount of debt.s under s. 192, secured cre- 
ditors were reckoned as well as unsecured, and without dctluctingthe amount 
of their securities {Re Shef/le, 1 J). J. A* S. 260 ; 32 E. J. B. 37 ; Turquand 
v. Moss. 17 C. B. N. S. 15 ; 33 L. J. C. P. 355 ; W/iittaher v. Lowe. L. R. 
1 Ex. 71 ; 35 L. J. Ex. 44; re StarA'. L. R. 1 Ch. Ap. 150; 35 L. J. 
B. 15) ; but see now “ the Bankruptcy Amendment Act, 1868,” s. 3, above 
cited. In the ease of negotiable instruments the holders at the time of 
the registration of the deed are to he deemed the creditors in respect of 
such instruments, and the drawers wlio have then negotiated them arc not 
entitled to bo reckoned as creditors in respect of (heir contingent liability 
a.s drawers. (iiV p. Peirif\ L. R. 3 Ch. Ap. 232 ; 37 L. J. B. 13. Sec sect. 
200 of tlie Act for the jjrovixien.s wlien a delktor cannot o]>tain the assent of 
a majority in number representing three-fourths in valm* of liis creditors 
by reason of liis being unable to ascertain by whom bills and notes aro 
holden.) Tlic assents of the creditors to the deed may be obtained before 
the deed is executed, and before it is drawn u}>, provided tl»e deed agrees 
with what lias been asstnited to. {Ratfyy. Benthufl. L. R. 2 ('. P. 488; 36 
L. J. C. P. 195.) U lie registration and not the execution of the deed is the 
period at wliich tlie creditor.s are to be a.seertaiiied {Ex p, Petrie. L. R. 3 
Ch. Ap. 232), and swtiieient a^sent.s must b«* given before registration, 
though other creditors mav assent afterwards. {E.r p. Ralsfrick. 37 L. J. 
B. 12; Wood V. Slack, 37 L. J. Q. B. 130; L. R. 3 Q. B. 379.) The 
dt'cd need not contain a selierlulo of creditors. {Slone v. Jelticoe. 3 II. & C. 
263; 31 Ij. j. Ex. 11.) The appointment of a trustee is not necessary to 
the validity of a composition deed. {Dvwhursi v. Junes. 3 II. & C. 60 ; 33 
L. J. Ex. 291.) 

A deed of arrangement botw(*cn a debtor and his creditors witliiu the 
description in the Act, must satisfy the requirements of the Act as to re- 
gistration, stamps, etc., in orrler to be udm).Hsi}>h' in evidence even against 
the parties who execute it {Hodyson v. Wighiman, 1 II. & C. 810 j 32 L. J. 
Ex. 117) ; but a deed of a.Hsignmcnt for the benefit of creditors, in the 
form given in the Act, although not n.ssented to by the required majority 
of the creditors, was held to be valid at eoTumon law' to ]>ass the proper^ 
in trust for the creditors (Symonds v. iteurye. 3 If. A C. (JS, 906 ; 34 L, J. 
Ex. 187) ; and a similar doc*(l of assignment of the debtor’s property, 
thougli neither stamped nor registered, was lield to be admissible in evi- 
dence as proof of an act of bankruptcy. (Ponsford v. Walton. L. R. 3 0. P. 
167 ; 37L. J. C. 1M13.) 

The following arc some of the principal decisions as to the contents of 
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and the defendant thereby [conveyed and assigned all his estate 
and effects to the said trustees absolutely to be applied and admi- 
nistered for the benefit of all the creditors of the defendant or cove- 
nanted, etc.f according to the deed ~\ ; and the said persons, parties 


the deed : — The deed need not contain an assignment of all or of any part 
of the debtor’s property. {Clapham y. Aikinson, 4 B. &. S. 730 ; 34 L. J. 
Q. B. 49 ; JSx p. Fachiri^ L. R. 2 Ch. Ap. 368.) So a deed containing an 
assignment of the debtor’s property was held not invalid, although it con- 
tained a proviso that the debtor should remain in possession with the 
power of disposing of the property, until default in payment of the com- 
position. {Johnson v. Barratt^ 35 L. J. Ex. 15 ; L. R. 1 Ex. 65.) Under 
the Bankrupt Law Consolidation Act, 1849, s. 224 (replaced by the above 
section) it was hold that the deed of arrangement must provide for the dis- 
tribution of all the debtor’s estate, and was void if it excepted any part of 
the property {Tetley v. Taylor^ 1 E. & B. 529; Bloomer y. Darke^ 2 0. 
B. K. S. 165 ; Snodin v. Boyce, 4 U. & N. 391) ; a deed in which the cre- 
ditors gave the debtor a licence to carry on his trade without being sued or 
molested for twelve months, but not conveying any property nor x)roviding 
any composition, was licld not to be within the section. {Latham v. Lafone, 
L. R. 2 Ex. 115 ; 36 L. J. Ex. 97.) 

The deed must be for the benefit of all the creditors. A deed excluding * 
such of the creditors as should not execute the dce<l by a certain day is 
void {Beichurst v. Kershaw, 1 H. & C. 726 ; 32 L. J. Ex. 146) ; so, a deed . 
providing for the payment of the composition to those of the creditors 
only who signed the deed {Martin v. Grihhle, 3 H. k C. 631 ; 34 L. J. . 
Ex. 109) ; BO a deed made by one partner of a firm compounding with 
his separate creditors only, or by all the partners compounding with tl>o 
joint creditors only. {Tomlin v. Dutton, L. R. 3 Q. B. 466 ; 37 L. J. Q. B. 
153 ; lie Olen, L. R. 2 Cli. Ap. 670 ; 36 L. J. B. 51.) A deed in which the 
debtor covenanted to pay to his creditors the several sums of money placed 
opposite to their names in the schedule was held to be limited by its terms 
to tlie debts and creditors named in the schedule, and consequently not 
binding upon a creditor not named in the scliedule, {Buvelot v. Mills, 35 
L. J. Q, B. 3 ; L. R. 1 Q. B. lot; Hickmott v. Shnmonds, L. Rep. 2 Eq. 
462 ; 35 li. J. C. 580 ; but^ see Tetley v. IF (znless, 36 L. J. Ex. 25, 153 ; 
L. R. 2 Ex. 21, 275 ; where a deed was construed not to be so limited by 
a mere refei*cnee in the covenant to the schedule ; and sec Beel v. Jl'elster, 
36 L. J. Ex. 188 ; E,r p. King, L. R. 3 Ch. Ap. 10.) 

So, all the creditors must be made parties, or must be enabled to take 
the benefit of the covenant as parties. A deed cxpi*es8ed to bo made 
** with the persons whose names and seals were tliereunto subscribed and 
sot,” and dealing w itli such persons only, was held void against a non-exe- 
cuting creditor, as excluding him ( Walter v. Adcock, 7 II. k N. 541 ; 31 
L. J. Ex. 380 ; lUlerton v. Castriqne, I t C. B. N. S. 99 ; 32 L. J. C. P. 
206; 33 Ih. 148; and see Ex p. Cockburn, 33 L. J. B. 17; Benham v. 
Broadhurst, 34 L. J. Ex. 61) ; and even whci’c in a deed in that form the 
covenants were expressed to be made with the persons so described, and 
with all other the creditors of the debtor, the deed was held unequal and 
void against non-executing creditors, because they being excluded as parties 
to the deed, could not sue upon its covenants. {Chesterfield and Midland 
Silkstone Ry. Co. v. Hawkins, 3 II. & C. 677 ; 34 L. J. Ex. 121 ; and see 
Scott V. Berry, 3 II. & C. 966 ; 34 L. J. Ex. 193 ; ChinTin v. Kopera, 3 
n. & C. 694 ; 84 L. J. Ex. 128.) But wliere the deed was expressed to be 
made with all the creditors, and the covenants were made w ith all the cre- 
ditors, it was held that a non-exccuting creditor could sue and was bound 
by the deed {Oresiy v. Gibson, L. R. 1 Ex. 112 ; 35 L. J. Ex. 74; Reeves 
v* Wails, L.. R. 1 Q. B, 412 ; 35 L. J. Q. B. 171 ; and see Wells v. Bacon,^ 
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thereto of the third part, thereby severally and respectively re- 
leased and discharged the defendant from all debts and liabilities 
of the defendant to the said creditors respectively, and from all ac- 
tions and suits in respect thereof \staii'ng the release or other bar to 


5 B. & S. 196 ; 33 L. J. Q. B. 204) ; and where the deed was expressed 
to be made with the persons whose names' were subscribed “on behalf of 
themst'lves and all other creditors,” it was held that the deed might be 
construed as making all the creditors parties and capable of suing, and 
therefore the deed was valid against them. {hf'‘Laren v. Baxter^ L. R, 2 
C. P. 559 ; 36 L. J. C. P. 247 ; Isaacs v. Green, L. R. 2 Ex. 352 ; 36 
L. J. Ex. 253.) 

The deed must provide for the payment of all the creditors equally, and 
deal with all upon equal terms ; — A deed of composition containing a 
power in the trustees to })ny < reditors whose debts wei*e under £10 in full was 
held void against non-executing Creditors on the ground of inequality 
{Leigh v. Fendlehtn/, 15 C. B. N. S. 815 ; 33 L. J. C. P. 172) ; so, a deed 
giving immediate payjucnt of the composition to executing creditors, and 
merely covenanting to pay it to non-executing creditoi*s {Kx p. Cocklnirn, 
33 L. J. B. 17) ; and, a deed providing for the payment of the composi- 
tion by instalments, but empowering the trustees to pay those creditors 
who^e com|X)sitions did not exceed £10 in one sum at such time as they 
should think fit. {Thompson v. Knight, L. R. 2 Kx. 42; 36 L. J. Ex. 30.) 
But a deed in which one of the creditors joined with the debtor as surety 
ki covenanting with tlie trustee to pay the composition, to be paid by the 
t-i-ustee to the creditoi> on demand, and the debtor nuKle a separate covenant 
to pay the surety creditor his composition on registration of the deed, w’as 
held not to contain such inc(juality n.s to avoid tlic deed against a non-os- 
senting creditor ( Wells v. /lacon, 5 B. & S. 196 ; 33 L. J. 1}. B. 204) ; so, 
a deed })rovi(Ung for tlie payment of noii-assentiug (‘reditors upon u request 
in writimr, and not requiring any demand in writing from asaentiug cre- 
ditors. {llernuleu'icz v. Jay, 6 11. 8. 697 ; 31- L. J. Q. B. 201 ; Bailey 

v. Borven, L. R. 3 Q. B. 133 ; 37 L. J. Q. B. 61.) So, a deed providing for 
the payment of the com])o.siti<tu hy promissory notes to be delivered to 
assenting crcditoi>, and by similar notes to be delivered to the trustee to 
be handed hy liim upon demand to non-a.sseiding creditors. {lHumherg 
v. Hose, L. K. 1 Ex. 232; 35 L. J. Ex. 1 11.) So a deed jn-ovidiug for pay- 
ment of promissory notes to all tlic creditors, and containing a covenant 
by the debtor to give such Ilotc^, made directly wdth tlic executing creditors 
as covenantees, but with the trustee a.s to tlie notes to he given to non- 
executing creditors. (Sotrry v. Lair, L. K. 3 Q. B. 281 ; 37 L. J. Q. B. 96.) 
An additional burch'ii or hardship imposed exclusively tiii tlu*se creditors 
only wlio execute or assent to the deed, and not extending to the non- 
executing creditors who became bound only by force of the statute, will 
nut affect the validity of the deed. {Jlidson v. liarclaq, 3 11. A C. 361 ; 
3-4. L. J. Ex. 217 ; Me Tresalder, L. R. 1 Ch. Ap. 210 

It seems to be now H('tth‘d tluit no objection can be taken to a composi- 
tion de(id, which has been duly and honn fide UHst‘nted to hy the required 
majority of creditors, on the ground merely that the terms are such us the 
Court might think it u n reason alrle to enforce upon non-assenting creditors, 
provided they do not infringe the above princijile of equality (Kr p. King, 
36 L. J. C. 718, 721 ; L. R. 4 Kq. 566; 3 Ch. Ap. 10 ; per Chuiinell, B., 
Peel V. IVehster, L. J. Ex. 388, 191 ; Baileif v. Bowen, L. K. 3 Q. B. 
133 ; 37 L. J. (}. B. 61 ; Ex p. Cowen, h. R. 2 Ch. Ap. 563 ; 36 L. J. B. 
41; ; but for some lime after the passing of the Bankruptcy Act, 1861, 
the Courts entertain(‘d objections to deeds upon tliat ground, and nu- 
merous decisions w ere come to ns to the validity of the provisions of com- 
position deeds in respect of their reueouableucss, some of which it may still 
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the action shown hy the deed, as the case may ftc], and a majority in 
number, representing three-fourths in value, of the creditors of the 
defendant whose debts respectively amounted to ten pounds and 
upwards, did in w riting assent to or approve of the said deed ; and 


be found useful to notice, as some of the deeds which have been so held void 
may be void also on the ground of inequality, or of being otherwise not 
witliin the Act. (See Wigfleld v. Nicholson^ L. R. 3 Q. B. 450; 37 L. J. 
Q. B. 155.) 

Thus, a deed requiring the trustee’s certificate of the assent of the statu- 
tory number of creditors was lield void, as rendering the operation of the 
deed dependent upon a condition not required by the statute. {Boulnois v. 
Mann, L. R. 1 Ex. 28.) A provision that the trustees might require cre- 
ditors to verify their debts as the trustee might think fit, was held not 
unreasonable, because the trustee must ascertain in some way whether a 
party claiming was really a creditor, and the creditors had an appeal if dis- 
satisfied w'ith his decision ; but where such provision was accompanied by a 
clause of forfeiture in case of the creditor failing to make such proof, it 
was held unreasonable and void. {Coles v. Turner, L. R. 1 C. P. 373 ; 35- 
L. J. C. P. 169 ; explaining Leigh v. Pendlehurg, 15 C. B. N. S. 815 ; 33 L. 
J. C. P. 172 ; lliekmoit v. Simmonds, L. R. 2 Kq. 462 ; 35 L. J. C. 580 ; 
Oiddings v. Penning, L. R. 1 Ex. 325 ; 35 L. J. Ex. 191.) A provision that 
every creditor shall, if required by the inspectors, deliver a statement in 
writing of his claim, with all tlie particulars usual in a proof in bank- 
ruptcy, was held reasonable. {Slrich v. iJe Maitos, 3 11. & C. 22 ; 33 L. 
J. Ex. 276.) A covenant by each creditor wdth the debtor to indemnify 
him against all bills on which he had incurred liability, or which had been 
negotiated by the creditors (^Wood^ v. P'oote, 1 H. & 0. 841 ; 32 L. J.Ex. 
199; IngelOachr. Nichols, 14 C. B. N. S. 85) ; and a similar covenant, but 
restricted to creditors to whom bills Imd been given, and to the bills given 
to each {Balden v. Pell, 5 B. & S. 213 ; 33 L. J. Q. B. 200 ; see Oldis v. 
Armsion, 36 L. J. Ex. 181 ; L. R. 2 Ex. 406) ; and a covenant to indemnity 
the trustees {Wigfield v. Nicholson, supra) were held not within the Act. 
A covenant by the creditors not to sue the debtor, and that if any one of 
them did, the debtor and his estate should be absolutely released and 
discharged from all debts and demands of that creditor, was held to be an 
unreasonable covenant, whidi rendered the deed voitl against non-executing 
creditors {Dell v. King, 2 11. A C. 81; 33 L. J. Ex. 47 ; Lyne v. Wyatt, 
18 C. B. IS. 8. 593 ; 34 L. J. O. P. 179) ; but a mere covenant not to sue 
without the jienalty of forfeiture, and which did not deprive creditors of 
their rights against third parlies, was held not uni’easonable. {Uidson v. 
Barclay, 3 II. A C. 361 ; 34 L. J. Ex. 217.) A deed eoiitaining an unrea- 
sonable provision was held bad against a non-assenting creditor, not wit li- 
standing the circumstances showed that the unreas4)nable provision could 
have no opemtion against such creditor. {Oldis v. Armsion, 36 L. J. Ex. 
181 ; L. R. 2 Ex. 406.) It was held that a deed was not unreasonable 
on actcount of the smallness of the compusition, provided it was bond 
fide agreed to by tlie majority of creditors. {A> p. Cowen, L. R. 2 Cli. 
Ap. 563 ; 36 L. J. B. 41 ; and »vo Kx p. Boots, L. R. 2 Ch. Ap. 559; 
86 L. J. B. 38.) So also, a deed postponing the payment of the debts 
for two years, and giving to the creditors no other advantage beyond 
a covenant by the debtor to pay his debts, with interest, at the end of 
that time, was lield valid. {Ex p. King, 36 L. J. C. 718, 721; L. R. 4 
Eq. 666; 3 Ch. Ap. 10; see Ex p. Boots, supra.) Provisions giving the 
trustees a discretion as to selling and realiziug the debtor’s estate, and the 
manner of distributing it, were held not unreasonable {Coles v. Turner^ 
L. R. 1 C. P. 373 ; 35 L. J. C. P. 169) ; so, a provision that the trustees may 
sell any of the property to the debtors on credit, with or witliout security 
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the said trustees appointed by the said deed executed the same ; and 
the execution of the said deed by the defendant was attested by an 
attorney \_or solicitor] ; and within twenty-eight days from the day 
of the execution of the said deed by the defendant, the same was 
produced and left (having been first duly stamped) at the office of 


( Greenberg t. JTard, L. R. 1 C. P. 585) ; so, a deed empowering the trustees 
from time to time to determine the dividends payable to the creditors, and 
to pay the same at such place and in such manner as they should tliink fit, 
{Jacobson v. Lamert^ L. 11. 2 Ex. 394 j 36 L. J. Ex. 221.) So, a deed pro- 
viding that a majority in number and value of the creditors might efiectually 
pass the accounts of the trustees and discharge them from tlie trusts of 
the deed ; also that such a majority might choose a new trustee in , the 
place of any trustee natned in the deed who should die, or re fuse or become 
incapable to act. {Bond v. Weston, L. R. 1 Q. B. 169.) So, a deed 
charging the proceeds of the property assigned with the costs relating to the 
suspension of payment, of preparing the deed and carrying it into efiect 
{Slrick V. Be Mafias, 3 II. & C. 22 ; 33 L. J. Ex. 276) ; and with the 
costs of obtaining the creditor's assents to the deed {Jacobson v. Lamert, 
L. R. 2 Ex. 391; 36 L. J. Ex. 221.); and with certain costs incurred 
in carrying on the business under a former deed, re.Hpecting which there 
Wivs a rea.-'jonable doubt whether they were chargeable U})on tljo property. 
{Fitzpatrick v. Bourne, L. R. 3 Q. B. 233, 416.) A deed was held not to be 
bad against a non-executing creditor, merely because it (‘oiituincd no ex- 
press reservation of the riglits of the creditors against joint debtors and 
sureties, where it did not appear that there were any joint debtors or 
sureties against whom it deprived the creditor of his rem(‘dy. {Johnson 
T. Bnrratt, L. R. 1 Ex. 65 ; 35 L. J. Ex. 15 ; and ^ee Ketfes v. Elkins, 
5 13. & S. 216; 31 L. J. Q. 13. 25.) A release in a composition deed 
cannot be ]>leaded to an action by a non -executing creditor against a 
}>erson jointly liable witli the compounding dt*btor, because tlie operation 
of the statute does not extend beyond the liabilitie.s of the latter. {Anciretc 
T. Macklin, 6 B. & S. 201 ; 34 L. J. t^. B. 89.) 

A plea of a deed under tliis section must show the validity of the deed 
3k3 against the plaintif!*, and must state its contents as constituting a release, 
or otherwise showing a defence to the action. (See Tabor v. Edwards, 
4 C. B. y. S. 1 ; 27 h. J. C. P. 183 ; v. Cheesehorovyh , 5 C. B. N. S. 

711 ; 28 L. J. C. P. 209 ; Whitehead v. Porter, 5 B, & S. 193 ; Wells v. 
Macon, 5 B. A S. 190 ; 33 L. J. Q. B. 201.) A release, qualified by a 
reservation of rights against joint debtors and sureties, may he jileacled in 
an action at the suit of a non-assenting creditor. {Ketfos v. El/Jns,St B. A S. 
240 ; 34 L. J. Q. B. 25.) If tlie deed does not contain a rclca.*»e, or is not 
equivalent to a relea.se or satisfaction of the cau.se of action, it cannot be 
pleaded in bar, and can be made available only by an ap[>lication to 
stay execution under section 198. {Ipslones Park Iron Co. v. Paltinson, 

2 n. A C. 828; 33 L. J. Ex. 193; Kifre v. Archer, 16 C. B. N. S. 
638 ; 33 L. J. C. P. 296; Clarke y. Williams, 3 II. A C. 508; 31 L. J. 
Ex. 60, 189; Jones v. Morris, 6 B. A S. 198 ; 31 L, J. Q. B. 90 ; Lyne 
V. Wyail, 18 C. B. N. S. 593 ; 3 1 L. J. C. P. 179 ; and see Ex Thatcher, 
L. R. 2 Ch. Ap. 93; 36 L. J. B. 14.) A deed enntaining a covimant by 
the creditors not to sue before a certain dale, and that the deed might 
be pleaded in bar of any action brought contrary to the deed, is a good 
defence to an action brought before tlie time fixed. {Walker v. Eevill, 

3 11. A C. 403 ; J31 L. J. Ex. 73 ; and see Corner v. Sweet, L. R. 1 C. P. 
456; 35 L. J. C. P. 151 ; Bay r. Jones, 19 C. B. N. S. 116 ; 34 L. J. 
C.P, Zm , Bailey v. Bowen, L. R. 3 Q. B. 133; 37 L. J. Q. B. 61.) A 
deed containing a release, but proyidirig that in case the composition is 
not duly paid, the deed and release therein contained should bo at an end, 
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the chief registrar of the Court of Bankruptcy for the purpose of 
being registered ; and together with such deed there was delivered 
to the said chief registrar an affidavit by the defendant [or some 
person able to depose thereto, or a certificate by the said trustees] 


becomes void upon default in payment ; and such a deed cannot be pleaded 
to an action brought after the time of payment has elapsed, without an 
averment of payment or tender of the composition. (^JSaker v. Painter^ 
L. R. 2 C. P. 492 j Fessard v. Mugnier^ 18 C. B. N. S. 280 ; 34 L. J. 
C. P. 126.) But it is otherwise where the release is absolute, and inde- 
pendent of the covenant to pay. {Johnson v. Barrait^ L. R. 1 Ex. 65 ; 
35 L. J. Ex. 15 ; Tetleg v. Wanless, L. R. 2 Ex. 21 ; 36 L. J. Ex. 25.) 
A composition deed, witliout a release, followed by payment of the com- 
position, or tender of it according to the deed, constitutes a good de- 
fence. {Oarrod v. Simpson^ 3 H. & C. 395 ; 34 L. J. Ex. 70 5 see Scott v. 
Berrg, 3 II. & C. 9G6 ; 34 L. J. Ex. 193 ; and see “ Composition taken 
for the Bcht^' post^ p. 563.) Under the issue taken upon the plea, all the 
requisites to the validity of the deed must be proved. {Bramble v. Moss^ 37 
L.:J. C. P. 209.) 

By B. 197, “From and after the registration of every such deed or in- 
strument in manner aforesaid, the debtor and creditors, and trustees, par- 
ties to such deed, or wlio have assented thereto or are bound thereby, shall 
in all matters relating to the estate and effects of such debtor be subject to 
the jurisdiction of the Court of Bankruptcy, and shall respectively have 
the benefit of, and be liable to all the provisions of this Act, in the same or 
like manner as if the debtor had been adjudged a bankrupt and the cre- 
ditors had proved, and the trustees had been appointed creditor's assignees 
under such bankruptcy.’* 

Under this section the registration, and not the execution of the deed, is 
the event corresponding to the adjudication in bankruptcy, and is the 
date from wiiich the deed takes effect under the Act, and fixes the rights of 
the parties {Stanger v. Miller^ L. R. 1 Ex. 58 ; 35 L. J. Ex. 49) ; but the 
composition may bo made payable in tlie deed before the twenty-eight 
days allowed for rt'gistration. { Brooks v. Jennings^ L. R. 1 C. P. 476.) 

The cfftx*t of the arrangement as regards the liabilities of the bankrupt is 
provided for by section 198, uhich enacts that, “After notice of the filing 
and registration of such deed has bwn given as aforesaid (see s. 193), no 
execution, sequestration, or other process against the debtor’s property in 
resj^ect of any debt, and no pn^cess against his person in respect of any debt, 
other than such process by writ or warrant, n,s may be had against a debtor 
about to depart out of England, shall be available to any creditor or claim- 
ant, without leave of 4he Court ; and a certificate of the filing and regis- 
tration of such deed under the hand of the chief registrar, and the seal of 
the Court sliull be available to the debtor for all purposes as a protection in 
bankruptc 3 \” (See Baerselnian v. Langlands^^^ L. J. Ex. 3.) The sheriff 
is bound to discharge the debtor upon production of the certificate, though 
the deed be invalid. {Llogd v. Harrison^ 6 B. & S. 36 ; L. R. 1 Q. B. 502 ; 
34 L. J. Q. B. 97 ; 35 Ih. 153 j Ames\, Colnaghiy 37 L. J. C. P. 159 j 
L. R. 3 C. P. 369.) 

Special circumstances must be shown to obtain the leave of the Court* 
{Be Thatcher, L. R. 2 Ch. Ap. 93 ; 36 L. J. B. 14.) A non-assenting cre- 
ditor, who is bound only by the operation of tlie Act, must obtain leave 
to issue execution. {Ih.) A plaintiff who disputes the validity of the deed 
may apply for and obtain such leave, and is not obliged to incur the risk 
of proc.eeding without leave. {Be Tresidder, L. R. 1 Ch. Ap. 21.) 

It has been held in one case that the plaintiff in an action against a 
debtor who has executed a dc'cd within the Act, must obtain leave of the 
Court to issue execution, although the debtor might have pleaded tVie deed 
{Flarilcg v. Mare, 19 C. B. N. S. 85 ; 34 L. J. C. P. 187) ; but in another 



516 


Fleas, etc., m Actions on Vonfracts, 

that a majority in number, representing three-fourths in value, of the 
creditors of the defendant whose debts amounted to ten pounds and 
upwards, had in writing assented to and approved of the said deed, 
and also stating the amount in value of the property and credits of 
the defendant comprised in the said deed; and the said deed did 
before tlie registration thereof bear such ordinary and ad valorem 
stamp duties as were provided by the Bankruptcy Act, 1801, in that 
behalf ; and immediateh^ on the execution of tlte said deed by the 
defendant, possession of all the property comprised therein, of which 
the defendant could give or order possession, was given to the said 
tmstees [la ilie case of deeds registered after the Wth October, 1868, 
add, in like manner, allegations that the conditions 7'eqnired hy the 
Jdankruptev Act, 1808, have been satisfed, see ante, p. 500] ; and at 
the time of the execution of the said deed the plaintiff was a creditor 
of the defendant in respect of the claim herein pleaded to within 
the meaning of the Bankruj)tcy Act, 1861 ; and all conditions having 
been performed, and all things having happened necessary in that 
behalf, the ])laintitf became and was and is bound by the said deed 
as if he had been a party thereto, and had duly executed the same. 

A like plea, averring generally that the deed was in accordance 
with the statute : Corner v. Street, L. K. 1 C. P.450; 35 L. J. C. P. 
151. 

A like plea, of a deed c.vernfed after action brought : Johnson v. 
Farraft, L. B. 1 Px. 05; 35 L. J. Ex. 15; Gresfy v. Gibson, L. B. 
1 Ex. 112 ; 35 L. J. Ex. 71; Tetley v. Wanless, L. E. 2 Ex. 275 ; 
30 L. J. Ex. 25, 153. 


case where the defendant had the opportunity to plead the dct'd and did 
not do so, the Court refused to set a&idc an execution issued without Iea\c. 
GVhilmore v. Wakrriey, ,3 If. & C. 538; 31 Ij. J. ICx. 83.) In a subse- 
quent case, the Court of K.\c)ie(juer was ecpially cli\i(led upon the j)oint 
whether a defendant w ho has liad the opportunity of jileading the deed and 
has omitted to do so, can afterwards avail himself of it as a protection 
against the judgment. {Stnjford. shire Banking (Jo. v. IJrnmott, L. K. 2 Ex. 
208 ; 36 L. J. ICx. 105 ; and see Braun v. Weller, 30 L. J. Kx. 100 ; L. R. 

Ex. 1K3 ; Re Thalaher, L. li. 2 Ch. Ap. 03 ; 30 li. J. B. 14.) Under 
such cireuln^tanee8, tlie advi.>able course is to apply at Clmmbers to Jiave 
the judgment set aside on terms, and to be let in to plead the deed ; and 
orders to this effect have been granted by sevenil of the judges. The deed 
may be a valid deed under the Act, though not pleadable iu bur to an 
actiou. (See ante, p. 511.) • 

By ‘‘the Bankruptcy Amendment Act, 1808,” s. 8, “The Court which 
shall have and exendse all jurisdiction gm*n by the Bankruptcy Act, 1801, 
and this Act, under any deed or uistrument made by an arranging debtor, 
shall, if the debtor is a bankrupt, he the Court having jurisdiction in the 
bankruptcy, and if lie is not a bankrupt tlie Court in wJiich a petition by 
him for adjudication of bankruj)tcy against- liiniself w ould at I lie time of 
the execution or On ca«e of registration) of the registration of the deed or 
instrument be required to be filed ;. but the Court of Bankruptcy iu Uondotu 
may order all or any of tlie appheatioiis under any deed or instrument to 
be made and pro»ecuted in any C<mii, without reganl to the district in 
whieli the del)ior resided or carried on business or the amount of his 
debts; ]»rovidcd thai- any proceeding bond fide UxVew in any Court shall not 
be imjM.*uchahle by rcitsou of its appearing that the jurisdiction was in some 
other Court, but the Court in wdiieh such proceeding is pending may trans- 
mit the papers to the proper Court.” (8ee Skelton v. Svmor^s, 18 C. B. 
N. 8. 418 ; 34 L. J. C. P. 151.) 
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IPlea of a deed, of arrangement under 8. 192, hinding creditors to 
accept a composition upon their debts , and tender of the composition : 
Grarrod v. Simpson, B H. & C. 395 ; 3 !■ L. J. Ex. 70 ; Scott v. Berry, 
3 H. & C. 900 ; 34 L. J. Ex. 193 ; Clapham v. Atkinson, 4 B. & S. 
730; 33 L. J. Q. B. 81; Brooks v. Jennings, L. B. 1 C. P. 476, 
where the tender was after action. See “ Composition taken for the 
* post, p. 5G3. 

Plea of a Deed of Arrangement, annulling the Bankruptcy, under 
24 Sf 25 Viet, c. 134, ss. 185-187 : Fessard v. Mugnier, 18 C. B* 
N. S. 280; 34 L. J. C. P. 126. {_See “ the Bankruptcy Amendment 
Act, 1868,” s. 7, as to arrangements under the above sections.~\ 

Plea of an arrangement under the control of the Court, and certi- 
ficate under the Bankrupt Law Consolidation Act, 1819, 12 ^ 13 
Viet, c. 100, 211-223 : Allcard v. JVessoi, 7 Ex. 753 ; 8 Ex. 260 ; 

TUndall V. Hihberd, 2 C. B. N. S. 199; 20 L. J. C. P. 173; 
r V. Mortimore, 17 C. B. N. S. 207 ; 33 L. J. C. P. 273. 


Pleas of release by deed of arrangement, under the Bankrupt Law 
Consolidation Act, 1849, ss, 22l‘-229: Tetley v. Taylor, 1 E. & B. 
621 ; Macnaught v. Russell, 1 II. & N. 611 ; 20 L. J. Ex. 192; 
Bloomer v. Darke, 2 C. B. N. S. 105 ; 20 L. J. C. P. 214; Tabor 
V. Edwards, 4 0. B. N. S. 1 ; 27 L. J. C. P. 183 ; Irving v. Gray, 
3 11. & .N. 31; 27 L. J. Ex. 273; Jjeonard v. Sheard, 1 E. & 
E. 007 ; 28 L. J. Q. B. 183 ; Legg v. Cheeschrough, 5 C. B. N. S. 
741 ; 28 L. J. C. P. 209 ; Snodi?i y, Boyce, 4 H. & . 391 ; 28 L. 

J. Ex. 245 ; Gardner v. Chapman, 8 C. B. N. S. 317. 


^a of a composition after adjudication, under the Bankrupt 
Law Consolidation Act, 1849, ss. 230, 231 : Taylor v. Pearse. 2 H. 
& N. 30 ; 2r» L. J. Ex. 371 ; Hazard v. Mare, 0 H. & JN*. 434 ; 30 
L. J. Ex. 97. 

Plea of Illegality, under 24 4' 25 Viet. c. 134, ss. 101, 166 (a). 

That he [or J. Jf.], after thejelevouth day of October, a.d. 1861, 
became bankrupt within the meaning of the statutes in force con- 
cerning bankrupts, and the causes of action in the declaration men- 
tioned accrued pending proceedings in bankruptcy against the de- 
fendant [or the said J. E.]. 

A like plea, to the further maintenance of the action: Howarth v. 
Brown, 1 11. & C. 694 ; 32 L. J. Ex. 99. 


(ff) By the Bankruptcy Act, 1861, s. 164, it i» enacted that “ After the 
order of discharge takes ctfect, the bankrupt shall not be liable to pay or 
satisfy any debt, claim, or demand proveable under the bankruptcy, or any 
part thereof, on any contract, promise, or agreement, verbal or written, 
made alter adjudication ; and if he be sued ou any such contract, promise 
or ugreeineut, ho may plead in general that the cause of action accrued 
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Special plea to an action on a hill, that it was given hy the d^en- 
danty a bankrupt, to induce the plaintiff, a creditor, to forbear op- 
posing his certificate, under the Bayikrupt Law Consolidation Act. 
1849, s, 202 : Goldsmid v. Hampton, 5 U. B. N. S. 94 ; 27 L. J. C. 
P. 286. 

2o an action on a bond, that it was given by the defendant, a bank- 
rupt, for a debt barred by his certificate, under the Bankrupt Law 
Consolidation Act, 1849, s, 204 : Kidsoyi v. Turner, 3 11. & N. 681 ; 
27 L. J. Ex. 492. 


Plea to an action on a hill, that it was accepted by the defendant, 
a bankrupt, upon consideration that the plaintiff, the petitioning 
creditor, should abandon the proceedings in bankruptcy : Davis v. 
Holding. 1 M. & W. 159. 

Plea to an action on a promissory note that it was given by the 
defendant to a creditor of an insolvent, in order to induce him to for- 
hear from opposing the insolvent's petition ; and that it was indorsed 
to the plaintiff with notice : Hills v. Hitson, 8 E.>:. 751. 


Pleas in actions by assignees of bankrupts : see ante. p. 192. 


pending proeoedhiffs in bankruptey, and may give this Act and tlic special 
matter in evidence.” 

By 8. 166, it is enacted that ** Any contract, covenant, or security made 
or given by a bankrupt or otlier person, with, to, or in trust for any cre- 
ditor, for securing tlie payment of any money as a consideration or with 
intent to persuade tlie creditor to forbear opposing the order for discharge, 
or to forbear to petition for a rehearing of or to aj)j)cal against tlio same, 
shall be void, and any money tlicrcby secured or agreed to be paid sliall 
not be rt'coverable, and tlie party sued ou any such contmet or security 
may plead in general that the cause of action a(‘crued pending proceedings 
in bankruptcy, and may give this Act and the special matter in evidence : 
Provided always, that no such security, if a negotiable security, shall be void 
as against a bonti fide holder thereof for value without notice of the con- 
sideration for ^\llich it was given.” Sucli a negotiable security was pre- 
viously void absoluttdy, under tlie 12 & 13 Viet. c. 106, s. 202, and even a 
honri fide holder for value could not recover upon it. {Goldsmid v. llamp^ 
ton, 5 C. B. N. S. 94 ; 27 L. J. C. P. 286.) The ni'W cuaetment is nut re- 
trospective. (Heed V. Wiggins. 13 C. B. K. S. 220; 32 L. J. P. 131.) 

Tliese sections are similar to the repealed sections 201 and 202 of the 
Bankrupt Law Consolidation Act of 1819, in their subject -mat ter, but they 
differ in prescribing a new mode of pleading the defences thereby given. 
Under the corresponding sections of that Act the defendant miglit plead 
the general issue, and give the Act and the special matter in evidence; 
and non assumpsit by statute might thus be pleaded even to actions on 
bills of cichange and promissory notes. ( Weeks v. Argent, 16 M. & W. 
817 ; Goldsmid v. Hampton. 5 C. B. N. S. 94 ; 27 L. J. C. P. 2HG.) 

Before the B. L. CfAct, 1819, 8.204 (now replaced by the above s. 164), 
a debtor before or ajler certificate might validly promise to pay a debt pre- 
viously in<;urred notwithstanding his certificate, {Kirkpatrick v. Taitersall, 
13 M. & W. 766 ; Earle v. Oliver. 2 Ex. 71.) 



Bankruptcy. 619 

Pleas in actions on leases of bankruptcy of lessee : see post ^ “ Land^ 
lord and Tenant." 


Beplication to a Plea of the Plaintiff's Bankruptcy, that the Plain- 
tiff assigned the Debt before Bankruptcy, with Notice to the De- 
fendant, and now sues as Trustee (a). 

That before the plaintiff became bankrupt, he [by deed] assigned 
to T. K., for a good and valuable consideration, the said del)ts and 
causes of action [and appointed the said J. K. his attorney to sue 
for and recover tlie same] , whereof the defendant then had notice ; 
and this action was commenced and is prosecuted in the name of 
the plaintiff as a trustee for the said J. K. at his request, and for 
his solo use and benefit, and not otherwise. 

Plea of the bankruptcy of plaintiff and payment to the assignees : 
replication of assignment with notice before bankruptcy : Monk v. 
Sharp, 2 H. & N. 540. 

A like replication of assignment before insolvency: Bucky. Lee, 
1 A. &E. 801 ; and see Carvalho v. Burn, 4 B. & Ad. 382 ; 1 A. 

E. 883 Tihbits v. George, 5 A. & E. 115 ; ante, p. 493 (a). 


Replication to a plea of the bankruptcy of one of two joint plain- 
tiffs, that he assigned the debt to the other plaintiff before bank- 
ruptcy, and Joined in suing as trustee only : Dean v. James, 1 A. & 
E. 809. 


Replication (fa conditional assignment of the debt, tchich became 
subsequently absolute : D'Arnay r. Chesneau, 13 M. & W. 796. 

Replication, in an action on a policy of insurance on goods, that 
the plaintiff before bankruptcy had assigned the goods and the po- 
licy, and sued only as trustee : CastelU v. Boddington, 1 E. & B. 
66, 879 ; 22 L. J. Q. B. 5 ; 23 lb. 3. 

Replication, in an action on a bond, that the plaintiff had assigned 


{a) If the bankrupt has assigned the debt before bankruptcy, and the 
debtor lias notice of the assignment, the bankrupt remains the proper party 
to sue, as trustee for the assignee of the debt ; the assignees in bankruptcy 
take no interest in the debt, and cannot sue for it even for the benefit of 
the assignee of the debt. ( Winch v. Keeley, 1 T. R. 619 ; Carpenter Mar- 
nell, 3 B. & P. 40 ; Dangerfield v. Thomas, 9 A. A E. 292.) IVotice to the 
debtor is necessary to complete the assignment as against tlie assignees in 
bankruptcy, otlierwise they would become entitled to the debt as remaining 
in the order and disposition of the bankrupt. {Belcher v. Campbell, 8 Q. B. 
1 ; and see Tihbits v. George, 5 A. & E. 107 j Pott v. Lomas, 6 H. & N. 
629 ; 30 L. J. Ex. 210.) If the bankrupt has assigned the debt in part 
only, or as security for a debt of smaller amount leaving an interest in 
liinisolf, the right of action vests in the assignees in bankruptcy, partly for 
their own benefit and partly as trustees for the assignee of the debt. {D'Ar- 
nay v. Chesneau, 13 M. W. 796, 809 ; and see Parnham v. Hurst, 8 M. 
&.W. 743.) If there are severable claims under a contract and one only 
is assigned, the one vests in the assignee and the other vests in the assignees 
in bankrnptcv. {CastelU v. Boddington^ 1 E..& B. 66, 879 ; 22 L, J. Q.B. 
6 J 23 lb. 31.) 
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the bond as secu'i'ity for a larger dehty and sued for the benefit of the 
assignees of the bond : Dangerfield v. Thomas^ 9 A. <& !E. 292. 

ItepUcationy in an action by husband andtcife to plea of husband's 
bankruptcy y that before marriage the debt sued for was assigned to 
trustees for the separate use of the wifcy and that the plaintiff sued 
in order to recover the money for the trustees : Parnhani v. Hurst, 
8 M. & W. 743. 

Replication that the plaintiff had previously by deed assigned the 
debt to a trustee for the benefit of his creditors, and sued only for the 
benefit of the trustee : Smith v. Keating, 6 C. B. 130. 


Replication that the plaintiff sued for the rent of a house as trustee 
and had no beneficial interest : Houghton v. Koenigy 18 C. B. 235 ; 
25 L. J. C. P. 218. 

Replication to plea of plaintiff's bankruptcy, that his assignees 
sold the debts sued for (being hook debts of the plaintiff ) to the plain- 
tiff. under 24 & 25 Viet. c. 131*, s. 137 ; see ante. p. SO; Shipley v. 
Marshally 14 C. B. S. 500 ; 32 L. J. C. P. 258. 


Replication to a plea of the defendanfs bankruptcy, that the cer- 
tificate was obtained by fraud: Horn v. louy 4 B. A Ad. 78. 


Rejjlication to Plea of a Composition Peed, that the Consent of the 
required Hajorily of Creditors was obtained by Fraud. 

That certain of tlie creditors of the defendant who in writing 
assented to and approved of the said deed, as in the said plea 
alleged, were induced to do so by the fraud of the defendant, and 
without the said creditors, who were so induced to assent to and 
approve of the said deed, a majority in number re])resenting three- 
fourths in value of the creditors of the defendant whose debts 
respectively amounted to £10 and upwards did not in writing as- 
sent to or approve of the said deed, as renuired by the Bankruptcy 
Act, 18G1, in that behalf to make the saia deed valid and binding 
upon non-assenting creditors, and tJie ]>laintifr did not execute, or 
in writing assent to or approve of the said deed, or take or receive 
any benefit thereunder, and always repudiated the same. 


Bills of Exchangf., Pbomissoey Notes, etc. 

Traverse of the Prawing of the Bill (a). 
That he did not draw the said bill as alleged. 


(a) By r. 7, T. T. 1853, “in all actions upon bills of exchange and pro- 
missory notes, the plea of * non assumpsit * and ‘ never indebted * shall be in- 
admissible. In such actions, therefore, a plea in denial must traverse some 
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Traverse of the ’Making of the Note (a). 

That lie did not make the said note as aile^red. 


Traverse of the Acceptance (i). 

That he did not accept the said bill as alleged. 


matter of fact, ex. gr. the drawing, or making, or indorsing, or accepting, 
or presenting, or notice of dishonour of the bill or note.*’ 

The operation of this rule is confined to counts framed on the bills or notes 
oidy. Wliero tlie bill or note is introduced as a consideration for another 
contract, or as a fact which, in connection with other matter, produces the 
cause of action, the general issue may be applicable. Thus, where an executor 
sued upon a promise made to himself to pay a bill due to his testator, non 
assumpsit was held to be a proper plea. {Timmis v. Tlatt^ 2 M. & W. 720 ; 
RoVeston v. Dixon^ 2 D. & L. 892.) 

Wlicre counts on bills or notes are joined in the declaration with other 
counts, the general issue, when pleaded, must be limited to the latter only, 
and not applied to the whole declaration. (^Donaldson v. Thompson^ 6 M. & 
W, 316 ; Hughes v. Poo/, 6 M. & Q. 271 ; and see ITarveg v. Hamilton^ 4 
Ex. 43 .) Tf tln^ general issue only is pleaded to the count on a bill or note, 
the plaintitr may sign judgment {Kelly v. (lllesbois, 3 Jur. 1172 ; but see 
1 Chit. Pr. 12tli ed. 291) j and if it is pleaded to that count and others, he 
should enter a nolle prosequi as to the others. {Fraser v. Newton^ 8 DowL 
773 ; Eddison v. Tigrain^ 16 M. & W. 137.) If never indebted is pleaded 
to a count on a bill or note, and the plaintilf joins issue instead of object- 
ing, it would seem that the defendant may avail himself of any defence 
applicable to the extended issue. {Finleyson v. Mackenzie^ 3 Bing. N. C. 
82 1; but see Neale v. Proctor, 2 C. & K. 456.) Perhaps non assumpsit, 
under such circumstajices, might now be treated as an informal traverse 
of the acceptance or indorsement, etc. 

Whore tlie legal effect of a. bill or note is disputed, it may sometimes be 
convenient to set it out verbatim in the plea, leaving the plaintiff to dpmur. 
(See Yates v. Nash, 8 C. B. N. S. 581 ; 29 L. J. C. P. 306 ; and see ante, 
p. 467.) 

A defendant who has obtained leave to appear and defend under the 
Summary Procedure on Bills of Exchange Act (see ante, p. 92), is not 
restricted in liis defence to the matter disclosed in the alfidavit. {Saul v. 
Jones, 1 E. & E. 59 ; 28 L. J. Q. B. 37.) 

The above plea may be used by the drawer of a bill pay able to a third 
person. An acceptor or indorser cannot traverse the drawing of the bill ; 
so also an indorser is estopped from traversing any previous indorsement. 
Such traverses may be met by demurrer, as the acceptance or indorsement 
which creates the estoppel is necessarily admitted on the face of the decla- 
ration by tlio traverse {Sanderson v. CoUman,^ M. & C>. 209, 225 ; Beeman 
V. Duck, 11 M. & W. 251 ; Armani v. Castriqiie, 13 M. & W. 443; Afac- 
gregor v, Rhodes, 6 E. & B. 266 ; 25 L. J. Q. B. 318 ; Ashpitel v. Bryan, 
3 B. &..S. 47 1 ; 32 L. J. Q. B. 91 ; 33 Ib. 328) ; and wdiere the drawing is 
by procuration tlio procuration is admitted {Robinson v. Yarrow, 7 Taunt. 
455) ; so I ho acceptor or indorsor is estopped from alleging or proving that 
the drawing or previous indorsements are forgeries. {Phillips \. Im Thurn, 
L.K. 1 C. P. 463 ; 35 L. J. C. P. 220; 18 C. B. N. S. 400.) 

(a) An indorser is estopped from denying the toaking of the note or any 
previous indorsement. (See the preceding note.) 

(h) Under the traverse of the accepting of the bill or making of the 
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Traverse of the Indorsement ((/)• 

That he [or the said G. H.'] did not indorse the said bill [or note] 
as alleged. 

Trat'crse of the 'Presentment for Acceptance (h). 

That the said bill was not duly presented for acceptance as al- 
leged. 

Traverse of the Presentment for Payment (r). 

That the said bill was not duly presented for payment as alleged, 

note, the plaintiff is bound to prove a bill or note agreeinej witli that stated 
in his declaration ; so that whenever the defence is tliat the bill or note ac- 
tually accepted or made differs from that declared upon, such a traverse is 
tlie proper plcji, and a special plea would be incorrect. {Croiiy v. Uodyes^ 
4 M. & 0-. 5(11 ; Flight v. MacleaVy 16 M. W. 51 ; and sec post^ p. 531.) 
The plaintiff is bound to prove the acceptance of a bill which, ns described 
in the declaration, is overtlue at the tune of action brought. {Hinton v. Dnff, 
11 C. B. X. S. 721 ; 31 L. J. C. P. 199.) Under this traverse the defendant 
may give any evidence tending to disprove the fact tliat the bill was accepted, 
or the note made by him or by bis authority ; as that it was a forgery 
{Griffiths V. Payne^ 11 A. & E. 131) ; that the bill was, to the kuowleilge 
of the plaintiff, accepted by his partner in fraud of the partnership {Grout 
v. Enthoven^ 1 Ex. 382 ; Musgrave v. Drak'py 5 Q. B. 185), or in rt'spect 
of a debt not connected with the partnership. ( Wilson v. Lewis, 2 M. & 
G. 197.) 

The defendant may also take advantage of any objection to the stamp, 
because tlie bill or note thereby becomes inadmissible in evidence. {Dawson 
v. Macdonald^ 2 M. & W. 26; Field v. Woods, 7 A. it E. 114.) The de- 
fence that an accommodation hill has been jiaid by the drawer, and reissued 
by bini witliout a fresh stamp, may bo pleaded specially as amounting to a 
plea of illegality. {Lazarus v. Cowie, 3 Q. B. 459.) 

{a') An indorser cannot traverse the drawing or making, or any previous 
indorsen^rit of the bill or note ; such a pica would bo demurrable. (See 
ante, p. 521, n. (a).) As to tlie meaning of tlie term indorsement, see 
Marston v. Allen, 8 M. & W. 491 ; Jiarrop v, Fishpr, 10 C, B. N. S. 196 ; 
30 L. J. C. P. 283 ; and sec ante, p. 97, {h). An indorsement may l>c made 
conditionally. (See Robertson w 4 'l aunt. 30; Mitchell v. Smith, 

33 L. J. C. oiHL) The traverse of the indorsement of the bill or note puts 
in issue the transfer by indorsement, and involves, not only the fact of the 
signature on the back of the bill or note by the indorser or under his 
autliority, but also the delivery for the purjioso of transfer. {Brind v. 
Hampshire^ 1 M. A W. 371 ; Vunliffe v. Whitehead^ 3 Bing. N. C. 828.) 
And any matter disproving tliese facts may be given in evidence under this 
issue without being specially j»lcadtHl. {Adams v. Jones, 12 A. A Pw. 455 ; 
Ilallifajc V. I/yle, 3 Ex. 446 ; Steele v, Itarmer, 14 M. A W. 831 ; Bell v, 
Ingesire, 19 L. J. Q, B. 71 ; Law v. Parnell, 7 C. B. N. S. 282 ; 29 L. J. 
C. P. 17.) 

It has be<m licld that the defence that tlie defendant was drunk when he 
made the indorsement must he specially pleaded. (Gore v. Gibson, 13 M. 
& W. 623 ; and see fost, p. 565.) And in an action against tlic drawer a 
pica that the indorser was insane has been allowed to l>e pleaded. {Alcock 
V. Alcock, 3 M. & G. 268 ; and see “ Insanity,'' post.) 

(b) As to the presentment for acceptance, sec ante, p. 98, n. (b). 

(c) As to presentment for payment, eccante, p. 98, n. (6). Where a bill 



523 


of Exchange^ Promusory Notes ^ etc* 

Traverse of the Eefault in Acceptance, 

That the said 6r. N, accepted the said bill when the same was 
presented for acceptance as alleged [or that the said bill was not 
dishonoured as alleged]. 


Traverse that the Pill was returned to the Plaintiff, 
That the said bill was not returned to the plaintiff as alleged. 


Traverse of Notice of Dishonour (a). 

That he had not due notice of the dishonour of the said bill as 
alleged. 

Plea of a precious presentment for acceptance and dishonour ^ of 
which the defendant had not notice : Partlett v. Benson, 14 M. & 
W. 733 ; and see antc,p, 97, n. (e). 


Traverse of the Facts alleged as Excuse for Want of Notice of 
Dishonour [or of Presentment^ {see ante, p. 99). 

That at the time when the said bill became due and payable the 
said G, II, had edects of the defendant to the amount of the said 
bill [oe there was consideration and value for the j)ayment by the 
said G, U, of the said bill, or as the case may he']. 


Traverse of Facts alleged as Excuse for Want of Presentment 

(see ante, p. 99). 

That the plaintiff did not make diligent search and inquiry for the 
said 6r. II. [or as the case may he] as alleged. 


accepted payable at tlic plaintiffs’ bank cauie by indoi*8ement to the plain* 
tiffs, vrbo lield no assets of the acceptor wlien the bill became due, it was held 
that the jdaintiffs were entitled to recover on this issue. {Bailey y. Porter, 
14 M. & W. 41.) On a general acceptance, presentment is not necessary to 
charge the acce})tor. As to the effect of thi.s traverse in actions against the 
nccef)tor and against tlie drawer on bills drawn or accepted payable at a 
particular )>lacc, see ante, pp. 95, n. (5.), 98, n. (A). As to tlie issue raised 
by tins pica in actions upon checks, see ante, p. 107 (&). 

(a) As to the effect of this plea, and what is due notice of dishonour, see 
ante, pp. 97, n. (c), 99, n. (a). 

Ifo^rccise form of wo rds is necessary in giving notice of^dishono ur ; a 
notice is sunTciCTinf IF 'c^"b?lrea8biiablv liifcrred tliefefrom thatTlie bill 
has been presented and lias been dishonoured, as a letter to the indorser of 
a note informing him that it liad been returned unpaid, and requesting pay- 
ment {Hedger v. Steaven.son, 2 M. & W. 799) ; so a letter to the indorser 
of a bill informing him that the ivcccptance >vn8 unpaid, and requesting his 
immediate attention to it. (Bailey v. Porter, 14 M. & W. 44 ; Paul y, Joel, 
28 L. J. Ex. 143 ; 4 H. & N. 355.) But a letter to the indorser of a bill, 
threatening legal measures for the recovery, unless immediately paid, was 
held not to amount to a good notice of dishonour. (Solarte v. Palmer, 1 
Bing. N. C. 194.) Matters of excuse of notice will not support the issue, 
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Traverse of Averment that the Defendant dispensed with Present- 

ment {see ante, p. 100). 

' That he did not request the plaintiff not to present the said bill 
to the said G. JI. for payment, nor discharge the plaintiff from so 
presenting it, as alleged. 


Pha that the Plaintiff was not the Holder (a). 

That the plaintiff’ was not at the commencement of this suit the 
lawful holder of the said bill [or bearer of the said check]. 

A litre plea : Emmett v. Tottenham, 8 Ex. 884 ; Ancona v. Marks, 
7 H. jy. 686 ; 31 L. J. Ex. 163. 


Plea that the Plaintiff has indorsed away the Bill (h'). 

That after the said bill was indorsed to the plaintiff he indorsed 
it \^add, the same being payable to order and transferable by in- 
dorsement, if this does not appear on the declaration'\ to O. P. [or 
to a person to the defendant unknown], who tlicnceforth has been 
and still is the holder thereof. 

Like pleas : Fraser y. ^Veh'h, 8 M. & W. 029 ; Basan v. Arnold, 
6 M. & W. 559 ; Schild t. Kitpin, 8 M. & W. G73. 


Plea in an action hy the indorsee against the acceptor of a hill, 
that the drawer became bankrupt and indorsed it after bankruptcy^: 
Mackay v. ITood, 7 M. & W. 42<J ; Braithwaitex. Gardiner, 8 Q. B. 
473. 

Plea hy the maker of a note that the payee became bankrupt 
htfore he indorsed it to the plaintiff: Green v. Steer, 1 Q- 707. 


but should be arem'd in tlie declaration according to the fact. {Ante, p. 
99, n. 0/ ) ; Allen Edmundson, 2 Kx. 719; and sec u.h to notice of dis- 
lionoiir, **llylcs on Bills,” Pth cd. 261, 291.) 'J’lit* C ourt may amend by in- 
serting such averments. {Cordertf v. Colvin, It C. 11. N. S. 374; 32 jL. J. 
C. P. 210.) 

(a) The hol der i s a general term applied to tlic party in pos.HCssion of the 
bill, and enflfledat law to receive its etmtcnls from another. on 

Bills, 9th cd. p. 2 ; and set* Jenkins v. 7bw//«c, 29 L. d. Kx. 147 ; Ancona 
V. Marks, 7 II. & N. 686 ; 31 L. J. Ex. 163.) The above pica is a)>plica- 
ble in cases of hills, etc., payable to bearer. In other eases its meaning and 
effect an* ambiguous ; and although it has been not unfrequently UR<*d of late, 
leave to plead it with other pleas is sonictiiues refused, and in some instancoB 
particulars liave been ordered to be given of the defences iut4*nded to be re- 
lied upon under it. (See Agra and Masterman's Bank v. Leujhion, L. R. 
2 Ex. 56 ; 36 L. J. Ex. 33.) 

{b) The Hidhstance of an issue taken upon this plea is, whetlicr the plain- 
tiff wa.*» the holder at tlie time of action brought. {Fraser v. Welch, 8 M. 
& W. 629 ; Basan v. Arnold, 6 M. & W. 559 ; Mild v. Eilpin, 8 M. A W. 
673 ; Talbot V. Bulkeley, 4 1). & L. 306.) If the plaintiff has indorsed away 
the bill after the commencement of an action, the defence must be pliMided 
as arising after action. (Sec per Crompton, J., Venters v. Townsend, 5 B. 
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Plea that the Pefendant accepted the Bill for the Plaintiffs 

Accommodation {a). 

That he accepted the said bill for the accommodation of the plain- 
tiff, and there never was any value or consideration for the accept- 
ance or payment of the said bill by the defendant. 

A like plea : Burdon v. Benton, 9 Q. B. 843. 

Plea that a note was made for the accommodation of the payee : 
King V. Phillips, 12 M. & W. 705. 

Like pleas in actions hy indorsees : Easton v. Pratchett, 1 C. M. 
& R, 798 ; Thompson v. Cluhley, 1 M. & \V. 212. 


Plea that the Bill was accepted hy the Defendant for the Accommo* 
dalion of the Drawer, who indorsed it to the Plaintiff without 
value (h). 

That he accepted the said bill for the accommodation of the said 
G. H,, and there never was any value or consideration for the ac- 
ceptance or payment of the said bill by the defendant ; and the same 
was indorsed to the plaintiff, and he always held the same without 
any value or consideration. 

Like pleas : Mills v. Barher, 1 M. & W. 425 ; Parr v. Jewell, 
IG C. B. G81i ; Basan v. Arnold, 6 M. & W. 559. 


S. 613 ; 33 L. J. Q B. 301, 303.) It is not a good plea to an action by the 
indorsee that the bill was indorsed to him while a previous action was pend- 
ing upon it, of which he had notice, but it may afford ground for the equi- 
table interference of the Court with one or other of the actions. {Deuters 
V. Townsend, supra.) 

(a) By r. 8, T. T. 1833, drawing, indorsing, accepting, etc., bills or notes, 
by way of accoraniodatioii, must be specially pleaded. 

Absence of consideration is a good defenc^to an action on the bill be- 
tw'wh ihn\Tt>3Tafe^pafTre^anTa remote parties where the bill has 

passed without consideration through the intermediate parties ; but the want 
of I’onsideration at each step must s tated in the plea, and must b^roved 
if denied. (French v. Archer, 3 TJo^. 130 T Reynolds v. Trerney” 3X)6wl. 
453 ; Low V. Chifney, 1 Bing. JV, C. 267 ; Whitaker Edmunds, 1 A. 

638; Hunter v. ir/4yo», 4 Ex. *189; Masters v. Ihherson, 8 C. B. 100.) 
Pleas founded on absence of consideration should set forth the facts from 
which tlu' want of consideration appears, as that the bill was an accommo- 
dation bill, etc. ; without which particularity they were formerly bad on 
special demurrer, though suffieient after verdict. {Mills v. Oddy, 2 C. M. & 
B. 103 ; Stoughton v. Earl Kilmorey, 2 C. M. & R. 72 ; Stephens v. UrAer^ 
wood, 4 Bing. N. C, 655 ; Atkinson v. Davies, 11 M. & \V. 236.) And be- 
sides showing the circumstanecs under wdiich the bill or note was in fact 
given, they must distinctly allege that there never was any other considera- 
tion. (Boden v. Wright, 12 C. B. 445.) An acceptance originally for accom- 
modation, will cease to bo so, if value is given at any time during the cur- 
rency of the bill. (Burdon v. Benton, 9 Q. B. 843.) 

(b) A plea that the acceptance was an accommodation acceptance and 
that the bill was indorsed to the plaintiff when overdue, and with notice of 
its btung an accominodaiion bill, is a bad pica. (Charles v. Marsden, 1 
Taunt. 224 ; Stein v. Yglesias, 1 C. M. & R. 565 ; Sturtevant v. Ford, 4 
M. k Q-. 101.) So likewise is a plea that a bill was accepted as an accom- 
modation bill on the terms Hint it should bo negotiated before it became due 
only, and not afterwards, and tliat it was indor^ to the plaintiff when over- 
due (Carruthers v. TFest, 11 Q. B. 143). 
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lea, in an action hy a second indorsee : Arbouin v. Ander* 
eon, 1 Q.'B. 498. 


Other Pleas of Absence of Consideration, 

Plea that the note sued on iras piven hy the defendant (m ipnor» 
ance of the facts) hy way if renewal of a bill of exchange on which 
he was not liable in conse(2uence of an alteration : Pell y. Gardiner, 
4M. &G. 11. 

Plea that an arreytanre was given in l enncal of a bill purporting 
to he accepted by the (hfendant, which was afterwards discovered to 
be a forqety (held a had plea) : Matlur v. Pord Afatdstone, 18 C. 
B. 273; ‘25 L. J, C. P. 310. 

Plea that a note was made for a supposed balance of account, on 
condition that payment shoutd not he demanded untvss such balance 
was due, which it was not : A'earns t. Purell, 0 C. B. 59tK 

Plea that a note was given by the dtfendant to the plaintiff upon a 
representation by the latter, that a sum of money was due from the 
defendant to him and in juiymcnt of such .^nm, whereas no such sum 
was due : Porman v. Wright, 11 C. B. -ISl ; Southall y. Rigg, lb.; 
awe? sec Wilks v. Hornby, 10 W. R. Kx. 742. 


Plea that the Pill was accepted in Payment of Goods sold, which 

the Plaint if' failed to di liver (a). 

That the said hill was ncco])ted hy the defendant for the price of 
goods, to be sold and delivered hv the plaintifl'to the defenaant he- 
lore the said hill should become due, and the defendant was always 
ready and willing to buy and uccejjt the said goods from the plaintiff, 
of which the plaintiff always had notice, yet the ])laintifl has not 
sold and delivered the same or any of them to the defendant; and 

(a) An entire failure of consideratimi is a good plea to an action on 
a bill or note. (&>?/y v, ^^fTolG ; H'e/ts v. Hopkins, 5 M. & 

\y. 7 ; Abbott V. liendricks, 1 M. cV G. 791.) But a partial failure of con- 
sideration cannot be pleaded to the whole amount of the bill. {Clark y. 
Lazarus, 2 M. & G. 107 ; Trickey v. Larne, f> M. & W. 278.) M^or can a 
failure of consideration to an unliquidated amount be pleaded even to a 
part. Where a bill or note is given for the price of gf>ods, work, etc., the 
defendant cannot dispute the price, quantity, or quality of the goods, work, 
etc., in an action on the bill. {Tnt'key v. Larne, 6 M. k W. 27H ; Sully y. 
Frean, 10 Ex. 635.) Where a bill is given for the price of goods sold with 
a warranty, a breacli of the warranty is no defence to an action on the bill, 
unless it amounts to a total failure of considenit ion. (JFarwie^' v. Naim, 10 
Ex. 762 ; Low y. Burrows, 2 A. & E. 483 ; Camac v. Warrhufr, 1 C. B, 
356 ; Horsfall v. Thomas, 1 H. & C. 90 ; 31 h. J. Ex. 322.) Wherever 
upon a breach of warranty of goods sold, the purchaser would bo entitled 
to recover back the price as money received to his use (sci‘ “ Warranty)* ante, 
p. 204 (a) ), he might also defend an action upon a bill given fur tlic price 
on the ground of entire failure of consideration. 

Where the consideration can be severed into ascertained amounts of 
money, an entire failure of consideration as to a certain amount may 
be pleaded pro tanto toll |)ortionof the bill. {Darnell v. Williams, 2 Stark. 
166 ; Forman v. Wright, 11 C. B. 481.) And it may be pleaded with a dif- 
ferent defence to the rest of the bill. (Ib. ; Sheerman x. Thompson, 11 A. & 
E. 1027, 1032 ; Agra and Masterman's Bank v. Leighton, h. K. 2 Ex. 56 ; 
36 L. J. Ex. 33.) 
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except as aforesaid, there never was any value or consideration for 
the acceptance or payment of the said Dill by the defendant. 


Pica that the Bill was Accepted in Consideration of Goods, to he 
consigned hy the Plaintiff to the Defendant for Sale to meet 
the Bill, which the Plaintiff failed to Consign, 

That the said bill was accepted by the defendant in consideration 
that the plaintiff would within a reasonable time in that behalf, and 
before the said bill should become due, cause to be consigned and 
delivered to the defendant certain goods to be sold by him as a 
broker of and for the plaintiff for reward to the defendant, and 
upon the terms that the defendant should be at liberty to meet and 
pay the said bill at maturity out of the proceeds of the sale of the 
said goods ; and the defendant was always ready and willing to re- 
ceive and sell the said goods for the purpose and on the terms afore- 
said, but the plaintiff did not within such reasonable time as afore- 
said, or at any other time, cause to be consigned or delivered to the 
defendant the said goods or any of them ; and except as aforesaid, 
there never was any value or consideration for the acceptance or 
payment of the said bill by the defendant. 


Other Pleas of Failure of Consideration . 


Plea that the hill was given for goods sold according to a certain 
sample, and that no goods were dclixwred anstvering the sample ; 
Wells V. Ilopkins, 6 M. & W. 7 ; Warwick v. Xairfi, 10 Ex. 762. 

Plea that the bill was accepted in payment of some materials sup~ 
plied to answer a particular purpose, ichich proved unfit for that 
p)U7'^ose : Camac v. Warrim r, 1 0. 13. 356. 

That the note was made in consideration of future services of the 
plaintiff which he never rendered: Abbott v. llendricks, 1 iVI. & G. 
791. 


Plea that the note was given to secure part of a debt due from a 
third party to the plaintiff, in consideration that the plaintiff would 
not enforce the residue, and that the plaintiff afterwards enforced 
the whole debt : Gil Jett v. Whitmarsh, 8 Q. B. 966. 

That the note was given in consideration of the trouble the payee 
would have of being the make7'\s executor, and that the payee died in 
the lifetime of the maker : Solly v. llinclc, 2 C. efe M. 516. 

That the note was given ae the purehase^money of land which the 
plaintiff r fused to convey ; Jones Jones, 6 M. &. W. 84; M^og~ 
gridge v. Jones, 14 East, 486 ; Spiller v. Westlake, 2 B. & Ad. 155. 

That the note was given in cons^ideration of the plaintiff paying 
the defendauds creditors, tohich he failed to do : Cole v. Cresswetl, 
11 A. A E. 661. 

That the note was given as security for advances to a third party, 
which were repaid before the note became due: Bichards v. Macey, 
14 M. A AV. 484. 

That the bill teas accepted in consideration of money agreed to he 
paid to the dfendant by the plaintiffand a third party, and which 
was not paid : Astley v. Johnston^ 5 H. A N. 137 ; 29 L. J. Ex. 161. 
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Fleas y etc,, in Actions on Contracts, 


Flea that the defendant was induced to accept the Bill hy the Fraud 
of the Drawer f who indorsed it to the Flaintiff without value [or 
with notice or when overdue'\ (a). 

That he was induced to accept the said bill by the fraud of the 
said G. IT.f and the same was indorsed to the plaintiff, and he always 
held the same without any value or consideration [or, and the 

E lain tiff had notice thereof when the said bill was first indorsed to 
im, or, and the said bill was overdue when the same was first in- 
dorsed to the plaintiff]. 

Pica that (he bill was drawn or accepted hy a partner of the de~ 
fendant in fraud of him, and was indorsed to the plaintiff vsith notice : 
Bramah v. jRoberts, 1 Bing. K. C. 469 ; Lewis v. Meilly, 1 Q. B. 
849. 

Flea hy the Acceptor that the Bill was accepted without any con^ 
sideration, and was delivered to the Drawer for the purpose cf his 
yetting it discounted for the Defendant's benefit, and that it was 
indorsed by the Drawer tofihe Plaintiff in Fraud of that purpose 
and without Value, 

That the said bill was accepted and delivered by the defendant to 
the said G. Jl, for the purpose only of his getiing it discounted for 
the defendant, and there never was any value or consideration for the 


(o) In an action by the indorsee of a bill of exehantre, the plea that the 
defendant was induced to draw or accept the bill l)y fraud must sliow that 
tlic plaintiff was a party to tlie fraud or took tlie bill without consideration, 
or with notice or when it was overdue. The title of a hona fide ind orsee for 
yahie^who took the bill before it became due and wttbouf ~hblice, is not 
alTected either at law or in equity Tn“ an \”7ra ii (T in tbe ineeptioifbr the bill. 
(Robinson v. Reynolds, 2 Q. 196; blasters v. Ibherson, H C. B. 100; 
Thiedemann GoUlsniklt, 8 W. K. C. 14.) And the rid<‘ is the same in 
t)ie case of an illegal cunsidcjvition. Where a cheek payable to order was 
obtained from the maker by fraud, and delivered to tlie ))laintiir without 
notice of the fraud, but without indorsement, it was lield that tlio plaintiff 
had no better title than the jierson from whom he took it, and aftt?r no- 
tice of the fraud, could not make his title good by obtaining a formal in- 
dorsement. (Whistler v. Forst(^\ 14 B. >i. S. 2t8; 32 L. J. C. P. 161.) 

After the passing of the C. L. P. Act, 1852, the sevenil allegations that 
the plaint iff took tlie bill without value, and with notice, and when overdue, 
were sometimes added in one plea ; but this is not generally allowed, and 
such a plea is clearly objectionable, as tlie defendant would be entitled to a 
verdict and the costs of the issue, on proving so much of it ns would amount 
to a defence, and the jdea not being divisible (see ante, p. 438), tli(‘ plaintiff 
would not be entitled to the costs of the evidence which he may have come 
prepared witli to rebut successfully the facts which the defeitdant abandons 
or fails in proving. TIum loose mode of pleading might also in some cases 
of nicety prevent a plaintiff from raising a material question by demurrer 
(e.g. Siurtevant v. Ford, 4 M. & O'. 161). 

Where the title is traced through several indorsements, the plea must 
invalidate tlie title of each indorsee down to the plaintiff'inelusive, by alleging 
that eacli took it withgut value, or with notice, or after it was duo. This 
may lead to a great multiplicity of pleas wliere the indorsements are nume- 
rous, and in order to avoid this objection, three pleas only are sometimes 
used in practice, alleging in one that all the indorsements were without 
value, in another that all were with notice, and in the third that all were 
made when the bill was overdue. Such pleas give sutUcient notice to the 
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acceptance or payment of the said bill by the defendant ; and the 
said G. H. did not get the said bill discounted for the defendant, 
but in fraud of the defendant, and without his consent and contrary 
to the said purpose, indorsed the said bill to the plaintiff ; and the 
plaintiff first took and always held the same without any value or 
consideration. 

Likepleas : Berry v. Alderman, 14 C. B. 96 ; Boden v. Wright, 
12 C. B. 445 5 Law v. Parnell, 7 C. B. N. S. 282 ; 29 L. J. C. P. 
17 ; Ingham v. Primrose, 7 C. B. N. S. 83 ; 28 L. J. C. P. 294 ; 
Bohie V, Larhan, 10 Ex. 776. 

A like plea alleging that the plaintiff took the hill when overdue : 
Lewis V. Parker, 4 A. & E. 838. 


Plea by the Braioer that he drew and indorsed the Bill without any 

consideration, for the purpose of getting it Discounted, and that it 

was negotiated in Fraud of that purpose, and came to the Plaintiff 

without Value. 

That he drew the said bill and indorsed it in blank, and delivered 
it so indorsed to J. K. for the purpose only of his getting it dis- 
counted for the defendant, and there never was any value or con- 
sideration for the drawing, indorsement, or payment of the said bill 
by the defendant ; and the said J. K. did not get the said bill dis- 
counted for the defendant, but in fraud of the defendant and without 
his consent and contrary to the said purpose, delivered the said bill 
to a person to the defendant unknown, who afterwards delivered the 
same to the plaintiff, which is the alleged indorsement of the sai 
bill by the defendant to the plaintiff; and the said transfers of the 
said bill were respectively made without any value or consideration, 

plaintiff tlint the several objections may be taken to each indorsement, and 
would facilitate the defendant’s application (if necessary) at the trial to amend 
any one of the pleas according to the evidence. 

The plea alleging that tlie plaintiff took the bill without value does not put 
in issue his knowledge of the fniud, but only calls upon him to prove that 
he is a holtler for value. Notice of the fraud, if relied on, must be distinctly 
averred. (Vther v. liich, 10 A. & E. 78k) As to tlie evidence necessary to 
support the averment of notice of the fraud, see the notes to Miller v. Pace, 
1 Smith, L. C. 6th ed. 468. 

Upon evidence being given of fraud or illegality either in tlie inception of 
the bill, or in its original negotiation, or on proof that the bill lias been 
stolen, tlie plaintiff is called upon to piove that ho is a liolder for value. 
{Bailey v. Bidwell, 13 M. & VV. 73 ; Harvey v. Towers, 6 Ex. 656 ; Hallx, 
Feathif'stone, 3 11. & N. 281 ; 27 L. J. Ex. 308 ; Berry v. Alderman, 14 O. 
B. 95 ; liaphael v. Bank of England, 17 C. B. 161 ; Mather v. Lord Maid- 
stone, 1 C. 13. N. S. 273 ; 26 L. J. C. P. 58.) In an action on a bill accepted 
in the uanie of a firm, proof tliat it was accepted by a partner contrary to 
the partnership articles, and in fraud of the partnership, throws upon the 
plaintiff the onus of proving that he gave value for it. {Musgrave v. Brake, 
5 Q. B. 185 ; Hogg v. Skeen, 18 C. B. N. S. 426 ; 34 L. J. C. P. 153.) 
But the mere absence of any consideration received by the defendant 
does not throw upon the plaintiff the onus of proving that he gave value for 
it {Mills V. Barber, 1 M. & W. 425) ; nor does the fact of the considera- 
tion for the bill being proved to be money lost on a wagering contract which 
is void under the 8 & 9 Viet. c. 109, but not illegal, {fitch v. Jones, 5 E. & 
B. 238 ; see “ Gaming^' post, p. 589.) 
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and the plaintiff always held the said bill without any value or con- 
sideration. 

JL like plea : T7thev v. JRicht 10 A. A K. 784. 

Like pleas alleqina that the plaintiff took the hill with notice: 
Dohie V. lO Ex. 776 ; Mall v. Featherstone, 3 H. & N. 284 ; 

27 L. J. Ex. 308. , . 

Plea that the hill was delivered to a person to be safely kepi on 
behalf of the difendant and that the said person in violation of (hat 
purpose transferred it to the plaintiffs who hitd 7iotic€ that he had no 
authority so to do: Pratnah v. FoOertSf 1 N. 0. 40U » XiCefy* 

Pohson, 13 M. & W • 6ol« 


Plea that the note was feloniously stolen front the owner, and that 
the plaintiff was not a holder for value atul without notice : Raphael 
r. Rank of Fngland, 17 C. B. ll>l. 

That the d<fendant had cancelled the hill by tearing it, hut the 
pieces had afterwards been fp'audulently Joined itnd the hill nego- 
tiated without value : Ingham v. J*rimrose, 7 C’. B. N. S. 82; 28 L. 
J. C. P. 204 ; and see Scholey v. Ramshottom, 2 Camp. 485. 


Plea to a count on a Rill or Note, with a count on the Consideration, 
and on accounts stated, showing Illegality, etc., in the Consider- 
ation (a). 

That the said goods [_or work and materials, or as the case tnay 
he‘\ were sold and delivered [^or done and provided] for \ slating the 
defence to the consideration fur the hill, see “ Illegality f post, p. 599], 
and the defendant accented the said liill for and on account of the 
said goods [or work and materials, or as the case rnay he], and there 
never was any value or considiTation for the acceptance or payment 
of the said bill except as aforesaid, and tlie said accounts stated 
were stated of and concerning the said goods [or ^^ork and mate- 
rials, or as ike cast may he] and the said acceptance, and not other- 
wise. 


Pleas of illegality to actions on hills or notes: sec ** Rankrnpicyf 
oute, p. 517 ; “ Gaming J' post, }>. 588; IlUgalityf post, p. 699. 


(</ A pica in tlie above form will be found useful whenever a declaration 
contain-' counts on a bill or note, and on the consideration for it, and on 
accounts stated ; aiifl a defence, such as illeealily, which mu»t be specially 
pleaded, extends to the whole of the nlleg»*d causes of action. In such a 
case, the sp<*ciai ilefeiicc must be pleade<l to each count cither separately or 
jointly as above, v>liich is the shorter and better form. If the facts consti- 
tuting the special defence to the bill or note amount to never indebted to 
the itulf'hitalvA count, the proper eourw* ia to limit the special plea to the 
count on the bilf or note only, and to plead the general issue to the residue. 
And if the special defence falls under a general form of plea, us fraud, pay- 
ment, or release, it may be pleaded gen<*nilly to the whole. 

Where part of the consideration fur a bill is illegal, the consideration is 
not severable. {Scott v. OUlmore, 3 Taunt. 226; JJay v, Auling, 16 Q. B. 
423 ; see “ Illegality f post, p. G99.) 



Bills of Exchange, Bromiesory Notes, etc, 531 

Bha in an Action hy the Indorsee against the Indorser of a . 
that the Plaintiff and the Drawer are the same person (a). 

That the said A, B., the drawer and indorser of the said bill, and 
the plaintiff are one and the same person. 

like pleas : Wilders v. Stevens, 15 M. & W. 208; Boulcott Y. 
Woolcott, 16 M. & W. 684 ; Smith y, Marsack, 6 C. B, 486. 


Bepli cation to the preceding Plea that the Defendant indorsed the 
Bill as Surety for the Acceptor and for his Accommodation, 

That the plaintiff indorsed the said bill to the defendant without 
any value or consideration, in order that the same might be in- 
dorsed by the defendant to the plaintiff for the purpose of the de- 
fendant thereby becoming surety, as such indorser, tor the payment 
of the said bill by the acceptor to the plaintiff ; and the defendant 
indorsed the said bill to the plaintiff for the purpose aforesaid and 
as such surety as aforesaid, and for the accommodation of the said 
acceptor ; and there never was any value or consideration for the 
indorsement or payment of the said bill by the plaintiff to the de- 
fendant. 

Like replications : Wilders v. Stephens^ 15 M. & W. 208 ; Smith 
V. Marsack, 6 C. B. 486. 


A like plea and replication in an action hy the indorsee of a note : 
Morris v. Walker, 15 Q. B. 589. 


Plea of an Alteration of the Bill 

That after the said bill was drawn and accepted as aforesaid, and 

{a If a bill be rcindorsed to a previous indorser, the latter, in order to 
avoiO a circ'uity of action, is not permitted to recover against the internie- 
diate parties; for upon sucli recovery against them, they would have their 
remedy over against liiui, and the result would be to place the parties in 
precisely tlie same situation as before any action at all. (See Byles on Bills, 
9th ed. p. 150; and tlie cases cited 

On this ground a count on a promissory note payable to the plaintiff or 
order, stating an indorsement by him to the defendant, and a reindorseinent 
by the defendant lotlio plaintiff, was held bad in arrest of judgment. {Bishop 
T. Hayward, 4 T. R. 170.) So a count on a bill of exchange dmwn by the 
plaintiil', imlorsed by him to the defendant and reindorsed to the plaintiff, 
would be bud, {Britten v. Webb, 2 B. & C. 483; Boulcott v. Woolcott, 16 
M. & W. 584, 589.) But if in such cases as the above the count is drawn 
so ns not to disclose the identity of the plaintiff and indorser, as wdiere tho 
in(loi*ser is described by name only, and not as “ the plaintiff,” it would be 
supported on the assumption that they are different persons (75.) ; and a 
plea identifying then as one and the same would be necessary {see form, 
supra). If ill such case there exist circumstances which alter the rights 
of tlie parties as they appear on the bill, and negative the right of the 
defendant to recover over against the plaintiff, the action will be maintain- 
able, and these facts may be set up by way of replication. (See supra.) 

(5) A bill of excliange or promissory note is rendered void by an altera- 
tion made, after it is issued, in a material part without the consent of the 

2 A 2 
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JPleaSj etc.f in Actions on Contracis* 

after it was issued, it was made void by being materially altered 
without the consent of the defendant, that is to sa}' [by adding to 
the defendant’s acceptance the words payable at — ; or by altering 
the words four pounds, being the rate of interest payable on the said 
bill, into five pounds ; or by altering the words two months, being 
the period at which the *8aid bill was payable, into the words one 

month ; or by erasing the date, the day of , being the date 

of the said bill, and inserting the date, tlie day of , as the 

date of the said bill ; or as the case maif he']. 

Like pleas of alteration in the date : Atkinson v. Hatedon, 2 A. A 
E. 028; Lanfon v. Lazarus, 5 M. k W. 020; in the amount 
Hametin v. Brack, 9 Q. B. 3CM5 ; by adding a place of payment to 
the acceptance : Burchfield v. J/oere, 3 E. & B. 083, 


party to be charged therewith, whether made by another party to it or by 
a stranger. {Master v. Miller, 1 Smith’s L. C. (>lh ed. 790 ; Gardner v, 
5 K. iS: B. 83 ; and see p. 785 (o)). An indorstv for value 
takim; it houd fide and without notice cannot recover u|>on it {Du rchjudd 
V. Moore, 3 E. & B. (i83) ; but he iiia} recover tlu* consideration for the 
void hill from the party who indorses it to him. (Ib.) 

, An alteration, made after die Wuiitg of the hill or note with the consent 
oralljp.a.rtie8, which' mafenally changes the cirect of the instrument, rciuItTrs 
0 ^ 111 % stamp nypesrar^'* and the bill or note cannot be given in evidence. 
{Knill v. TTilliams, 11) blast, 431 ; Doicmany, yicltol^ 5T. R. 537 ; Downes 
V. Richardson, 5 B, A Aid. G74.) But this i.s not the case wIutc tlie altera- 
tion was so made before the bill or note was issued, or where it wad made 
to correct a mistake, and in furtherunee of the original intention of the 


parties. {Jacob v. Hart, 6 M. & S. 14;i ; Bgrom v. Thompson, 11 A. & E. 31 ; 
Bjles on Bills, 9tli ed. 312 ; but .see Dradteg v. Bardsleg, 1 1 M. k \V. 873.) 
An accoumiodation bill i.s not considered us is.sneil until it is in the bauds 


of a party who lias a remedy upon it, and a previiins alteration does not 
atf'eet the validity of tlie bill as against tlie parties assenting to such altera- 
tion. {Downes v. Richardson, sujtra.) 

Where a bill or note is declared up^m in the form in which it w'as made 
or accepted, the defence that it has been altered after aeceptanee or making 
cannot in general be raised under a common traverse, but must be pleaded 
specially. {Hemming v, Trenerg, 9 A. & E. 92(> ; Langton v, Lazarus, 5 M. 
A W. 629; S€*e '‘'‘Alteration of Written Coatracts," ante, p. 4St>.) Thus, in 
an action against one of the drawers of a joint and several promissory note, 
under the common tra verst* of the making of the note the defendant was 


held not to be entitled to set up the defenct* that one of tlu‘ names was cut 
otfthc note after the making ot it. i Mason v. liradteg, 11 M. A W. 590.) 
In an action by the indorsee against the indorser of a bill of eitehango, 
under a traverse of the indor.senieiit, the defendant cannot rely upon an al- 
teration apparent on the bill, nor is the plaintiff culled upon to ei plain it. 
{Sthleg V. fisher, 7 A. A E. 444.) If the alU'rution is such as to cause a 
variance between the .statement in the declaration and the instrument when 


produeifl, or to raise an ohjeetion to tiie stamp on the do(*uinent, the plain- 
titf would fail itrliis proof, and the defendant would obtain tlie advantage 
of the alteration under the common traverse. {Waugh v. Dussell, 5 Taunt. 
7*)7 ; per I’arke, B., Mason v. Bradley, 11 M. A \V. 590.) 8o wdiere the 
plaintiff declared on a bill accepte<l generally, and tlie bill had been subse- 
quently aUertjd so ns to be made payable at a particular place, it was held 
that the plaintlif was not entitled to a verdict on a traverse of the accept^ 
ance, {Calvert y. Baker ^ 4 M. A W. 417.) But where a bill had been altered 
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Plea of an Alteration in a Note, 

^ That after the said note was made as aforesaid, and after it was 
issued, it was made void by being materially altered without the 
consent of the defendant, that is to say, [by cutting off the signature 
of N-i who w as a joint maker of the said note ; or by 6r. H. 
signing the said note and becoming a joint maker thereof ; or as the 
case may he\ 

A like plea of an alteration hy adding another maker : Gardner 
V. Walsh t 5 E. & B. 83 ; hy increasing the rate qf interest : TTar- 
rington v. Early ^ 2 E. <& B. 763 ; hy inserting the date : Pradley v, 
Pardsley^ 14 M. & W. 873 ; qf a foreign hill hy adding a rate of 
exchange: Hirschjield v. Smithy L. B. 1 C. P. 340 ; 35 L. J. C. P. 
177. 


Plea that the note was materially altered of ter it was issued^ with- 
out being re-stamped : Bradley y. Bardsley^ 14 M. & W. 873. [The 
plea in this case teas held had for not showing that the note could not 
he stamped before trial ; and see ante, p. 532.] 


JReplicatio7i to plea that a note was altered so as to require a new 
stamp, that it was altered to correct a mistake according to the real 
intention of the parties : Ib. 


Plea, in an action hy indorsee against acceptor, that the hill was 
altered after it teas accepted and issued : Burchfield v. Moore, 3 E. 
& B. 683 [where a I'fplicaiion that the plaintiff took it after the 
alteration, without fioticc and for value, was held had^. 


in the date, and the plaintiff declared on the bill as altered, he was held en- 
titled to reeover on the plea traversing the acceptance, because the date 
charged in tlic declaration was innnaU‘rial, and tiic alteration sJiould have 
been specially pleaded. {Puny v. Nicholson, 13 M. & W. 778.) 

Where the bill or note Ims been materially altered, and the plaintiff de- 
clares upon tlie instrument in its altered form, the alteration need not be 
pleaded, but tlie defendant may rely upon the alteration under a traverse of 
the making or accepting of the instrument alleged. {Cock v. Coxwell, 2 C. 
M. & K. 291.) And under such traverse the defendant may object to the 
stamp on the altered instrument. {Knight v. Clements, 8 A. & E. 215; 
Clifford V. Parker, 2 IM. & G. 909.) As to what alterations are iilaterial, 
see Masfer v. Miller, 1 Smith’s L. C. 6th cd. 796, notes ; Byles on Bills, 9tli 
ed. 311 ; Taylor on Evidence, 5th cd. 1553 ; and tlie cases cited above. 

The party producing a bill or note containing a mauilest ambiguity 
arising out of an alteration, as to the time of drawing or otherwise, is 
bound to ex])lain the ambiguity if called upon to do so by the issue raised. 
{Henman v. Dickinson, 5 Bing. 183; Parry y. Nicholson, 13 M. & W. 778; 
Knight v. Clements, 8 A. & E. 215 ; Clifford v. Parker, 2 M. & G. 909 ; 
Byron v. Thompson, 11 A. &E.31.) But this is unnecessary where the do- 
cument is admitted upon notice {Freeman v. Steggall, 14 Q. B. 202) ; or 
wdiore it is admitted upon the record, as upon a plea traversing the in- 
dorsement. {Sibley v. Fisher, 7 A. & E. 444.) 
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Flea in an Action hy the Drawer against the Acceptor, that the 
Dill has been lost by the Plaintiff (a). 

That l^add, if this docs not appear on the declaration, the said bill 
is payable to order and transferable by indorsement, and] after the 
acceptance of the said bill the plaintiff, whilst he was the holder 
thereof, lost the said bill out of his possession and control, and the 
same thence has been and still is so lost. 

A like plea : Ramuz v. Crowe, 1 Ex. 167. 

Flea, to an action for goods sold, that a hill was accepted by the 
defendant for the price, payable to the plaintiff s order, and that the 
bill has been lost : Clay v. Crowe, 8 Ex. 295 ; 9 Ex. 604. 

Flea to an action against the Ikinlc of Fngland ^on a hank' note, 
that the note teas lost: Noble Y. Rank of England, 2 H. & C. 355 ; 
33 L. J. Ex. 81. 


Flea of Waiver of the Bill or Note (/>). 

That after the defendant had accepted the said bill [or made the 
said note] and whilst the plaintiff w as the holder thereof, tlie plain- 
tiff by express renunciation and waiver of the said bill [or note] 
exonerated and discharejed the defendant from the payment of the 
same and from all liability in respect thereof. 

(a) This defeiioo must be plead(‘d, and cannot bo reliod on under a tra- 
verse of the acceptance of the bill or inakin*; of the note ; for under the 
latter issues seeondarv evidence would he adunssihle ou proof of the loss. 
{Blackie v. P'nhlinfj, G C. B. 106; Charnhy v. Onnuly, 1 1 C. B. 608.) It 
cannot be pleaded to a non-negotiable note, p‘»>ahle to the ])luintiir oiilv. 
{Ib.; H ain v. Bailey, 10 A. & E. GIG.) It is a tjood defence to an action 
on a iieirotiuhle in.-trunient, and a replication tliat wlu*n the ])luintiir lo^^t tlic 
bill he liatl not indorsed it, and it was not transferahle bv delivery, was held 
bad. {Rnmuz v. Crowp, 1 Kx. 1G7; and sec Hansard v. Ihthinson, 7 B. & C. 
90.) This defence is an answer to a count on !h(‘ consideration for the bill 
a- well as to a count on t)ie bill itself. (Clay v. Crowe, 8 hlx. 295 ; 9 
Ex. 601.) The law seems to lie the same ns to a destroyed bill. (Byles ou 
Bills, 9th ed. p. .‘162; see Wriyht v. Lord Maidsfrnte, 24 L. J. C. (523.) 

It is now enaefi'd by the 87th sect, of the t'. L. P. Act, 1854, that “in 
case of any action foundi'd upon a bill of exchange or other negotiable in- 
strument, it shall be lawful for the Court ora jiaigi* to order tliat the loss of 
such iiisfrunient shall not be set up, provided an indemnity is given, to the 
satisfaction of the Court or judge, or a master, against the claims of any 
other person upon sucli negotiable instrument.” This section ajiplies only 
to actions in the superior Courts, so that the plaintiff is obliged to sue 
there, altliough if liis claim is below' .€20 lie may lose liis costs. (Noble v. 
Bank of Knyland, 2 H. A C. 355 ; 33 L. J. Ex, 81.) In an action for money 
had and rcceive^l to receiver the amount paid to a banker for circular notes, 
afterwards lost, it w'as held that, the plaintiff not having obtained relief 
under tlu* above section, the loss of the notes might be set up in answer to 
the act ion. (Conjlans Quarry Co. v. Parker, L. R. 3 C. P. 1 ; 37 h. J. C. P. 51.) 

(b) By the law' merchant contracts on bills of exchange or promissory 
notes may be discharged by the liolder, before or after the instrument be- 
comes payable, by express renunciation or waiver, without deed or writing, 
and witliout consideration. (Byles on Bills, 9th ed. 190 ; Foster v. Dawber, 
6 Ex. 839, 8.51 ; see post, Jieseission of Contract and see Willes, 
J., Cook V. Lister, 13 C. B. K. S- 543 i 32 L. J. C. P. 121, 12G.) 
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Like pleas : Steele v. Harmer, 14 M. & W. 831 ; Foster v. Daw^ 
her.^ 6 Ex. 839. 


Plea in an Action against the Drawer^ that the Plaintiff agreed 
with the Acceptor to give him time for Payment (a). 

That the said G. PL. accepted the said bill, and afterwards and 
after the indorsement of the said bill to the plaintiff and after it 
became due, the plaintiff, whilst he was the holder thereof, did, with- 
out the consent of the defendant and for a good and sufficient con- 
sideration in that behalf, agree with the said G. H. to give him, and 
then accordingly gave him, time for the payment of the said bill. 

A like plea : Isaac v. JDaniel, 8 Q. B. 500 ; Smith v. Winter^ 4 
M. k W. 454. 


A like plea of an agreement between the plaintiff and the acceptor 
to give time to the acceptor in consideration of his procuring another 
hill : Moss V. Hall, 5 Ex. 46. 

Plea that the plaintiff took a cognovit in an action against a pre^ 
v}otis indorser giving a longer time for payment than the time in 
which he might have obtained judgment : Hallv. Cole, 4 A. & E. 
677 ; Price v. Edmunds. 10 B. & C. 578. 

Plea that the plaintiff had sued the acceptor and had consented to 
a judges order that upon payment of principal and interest on a 
future day all proceedings should he stayed : Kennard v. Knott, 4 
M. G. 474; Michael v. Myers, 6 M. & G. 702 {h). 

Plea that the plaintiff had sued the acceptor and agreed in con- 
sideration of £2 to stay all proceedings in that action for two months : 
Isaac V. Daniel, 8 Q. B. 500, 


Plea on equitable grounds, to an Action against one of several Joint 
Makers (f a Promissory Kote, that the Defendant made the 
Note as Surety only for another Maker to whom the Plaintiff 
gave time (c). 

{^Commence with the form, ante, p. 450.] That he made the said 
note jointly with J. K and L. M. for the accommodation of the 


(a) The drawer of a bill of exchange is in the position of a surety for the 
acceptor ; soTah Indorser of a bill or note is a surety for all the previous 
parties. Consequently, if the holder of a bill or note, by a binding contract 
with the acceptor or an indorser, gives time for payment, the subsequent 
parties to the bill or note who stand in the position of sureties are in general 
discharged from liability. {English v, Parley, 2 B. & P. 61 ; Phtlpot v. 
Briant, 4 Bing. 717, 720 ; Clarke v. 3 M. & W. 20S ; and post, 

“ Guarantee,'' p. 504 (a).) A contract made with a stranger to the bill to 
give time to tlie acceptor wiU not have the effect of discharging the drawer 
or indorser. {Li/on v. JLoIi, 5 M. & W. 250 ; Fraser v. Jordan, 8 £. & B. 
303 ; 26 L. J. Q. B. 288.) 

{b) In such plea it must appear that the future day appointed for pay- 
ment is posterior to the day on which judgment might have been obtained 
in tlie action, and the judge’s order must amount to an absolute stay of pro- 
ceedings. (Sec the cases, supra.) 

(c) Where tlie position of the defendant on the bill or note is apparently 
that of a principal and not that of a surety, though he is in fact a surety, 
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said I, K. and as liis surety only, to secure a debt due to the plain- 
tiff’ from the said I, K, alone, of which the plaintiff’ at the time of 
the making of the said note had notice, and except as aforesaid 
there never was any value or consideration for the making or pay- 
ment of the said note by the defendant ; and after it became due 
the plaintiff whilst he was the holder of the said note did, without 
the consent of the defendant, and for a good and sufficient consi- 
deration in that behalf, agree with the said I. K, to give him, and 
then accordingly gave him, time for the payment of the said note 
beyond the time when the same was due and payable. 

Like pitas : Strong v. Foster^ 17 C. B. 201 ; 25 L. J. C. P. lOG ; 
Fooley V. Harradine^ 7 E. & B. 431 ; 2G L. J. Q. B. 156 ; Jiayner 
V. Fiissey, 28 L. J. Ex. 132 ; Taylor v. Burgess, 5 H. & N. 1 ; 29 
L. J. Ex. 7 ; G reenough v. M'Clelland, 2 E. & E. 424, 429 ; 30 L. 
J. Q. B. 15 ; Bailey v, Edwards, 4 B. S. 7G1 ; 34 L. J. Q. B. 41 ; 
and see Edwin v. Lancaster 13 W. B. 857. 


A like plea on equitable grounds to a like action, stating that the 
plaintiff negligently lost the benefit of security he had against the 
principal debtor : Mutual Loan Ass. v. Sudloic, 5 C. B. N. S. 449 ; 
28 L. J. C. P. 108. 

A like plea on equitable grounds stating on agreement between the 
plaintiff and the defendant, that the j^lai ntiff should demand payment 
of the note from the principal maker within three years, which he 
omitted to do : Lawrence v. Walmsley, 12 C. B. 8. 799 ; 31 L. J. 
C. P. 143. 


Eeplieation to the prec'^ding plea, that upon the agreement to giro 
ime to the principal debtor the remedies against the sureties were )'€• 


ttjtu 

served : 


see “ Guarantees^ post, p. 595. 


Plea of Payment to the Plaintiff. 

That before action he satisfied and discharged the plaintilTs claim 
by pa3'mcut. (Sec j>ost, Payment.'*) 


Plea, to an Action by the Lndorsee against the Drawer, of Payment 

by the Acceptor. 

That after the said bill became due, and whilst the plaintiff was 
the holder thereof, the said G, II. satisfied and discharged the prin- 
cipal and interest due on the said bill by pa^'nient. 


as in the case of a joint acceptance or joint promissory note where one of 
the acceptors or makers is surety for tlu* other, tliis fact caiinot bo set upas 
a legal (Ieft?nce, notwithstanding the plaintiff wa*^ aware of the rolationsliip 
between tlic parties. (Price v. Edmunds, 10 B. ; Clarke v. Wilson^ 

3 M. & W. 208 ; Manley v. Uoycot, 22 L. J. Q. B. 2G5.) itut it is a good 
plea on equitable grounds that the defendant made the note as surety for 
the other maker, and that the plaintiff knew that lie was only surety and 
accepted him as sneh, and that the plaintiff t»y a binding contmet gave time 
to the principal debtor without the defendant’s consent. (8eo the cases, 
and see “ Equitable Pleas f post, p, 570.) 
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Plea in an action hy the indorsee against the acceptor, that the hill 
was accepted for the accommodation of the drawer who paid the 
amount to the plaintiff : Pell v. PucJcley, 11 Ex. 631 {a). 

Plea in an action hy the indorsee against the acceptor, that the 
drawer at the request of the defendant paid the amount of the hill to 
the plaintiff, upon the terms that he should retire the hill and deliver 
it up to the drawer: Elsam Penny, 15 C. B. 87. 


Plea to an Action hy the Indorsee against the Acceptor, of Payment 
to the Drawer after the Pill was due, and subsequent Indorsement 
hy the latte)^ (6). 

That after the said bill was due, and whilst the said 6r. H, was 
holder thereof, the defendant satisfied and discharged the principal 
and interest due on the said bill by payment to the said G. H., and 


{a) In an action by the indorsee against the acceptor, on a bill, not being 
an accommodation acceptance, a pica of payment made by the drawer, where 
tlie acceptor is no party to the transaction, is a bad plea. {Jones v. Broad- 
hurst, 9 C. B. 173 ; Elsam v. Denny, 15 C. B. 87 ; see per Willes, J., Cook 
V. Lister, 13 C. B. N. 8. bl-S ; 32 L. J". C. P. 121, 126; Agra and Master^ 
man's Bank v. Leighton, L. R. 2 Ex. 56.) Where the bill is an accommoda- 
tion bill, or where the relation of the parties is such that the drawer is ulti- 
mately liable to pay, payment by him is a good defence to an action against 
the acceptor {Cook t. Lister, supra) ; but the plea must show the relative 
positions of the parties. 

The holder of a hill is entitled to sue the several parties liable to him in 
separate actions, and to proceed in each action for the recovery of his costs ; 
therefore in an action by the indoi*6ee against the acceptor, payment by the 
draw'or after action is not a complete defence, iinless made and pleaded in 
respect of all the damages and costs in the action. {Randall v. Moon, 12 
C. B. 261 ; 21 L. »T. C. P. 226 ; Goodwin v. Ci'emer, 18 Q. B. 757 ; Kemp 
V. Balls, 10 Ex. 607 ; see ante, p. 451.) 

By r. 21, II. T. 1853, “in any action against an acceptor of a bill of ex- 
change, or the maher of tv promissory note, tlie defendant shall be at liberty 
to stay ])roceeding9 on payment of the debt and costs in that action only.” 
(See Smith v. Woodcock, 4 T. R. 691.) 

{})) A bill of exchange continues negotiable until paid at or after maturity 
by tlie acceptor or party primarily liable. {Graces v. Key, 3 B. A Ad. 313 ; 
Callow V. Lawrence, 3 M. & S. 95.) Payment by the drawer before or after 
the bill is due is a jmrehase of the bill, and he may reissue it. {Ih . ; 
Lazartis v. Coivie, 3 Q. B. 165.) So also payment by The accei^tor before 
the bill is due is a purchase of the bill, and he may reissue it. {Morley v. 
Culvenvetl, 7 M. <5: W. 174 ; Attenborough v. Mackenzie, 25 L. J. Ex. 2^.) 
As to the negotiation of the bill by tlie acceptor after it is due, see Steele y, 
Uarmer, 14 M. A W. 831, 841. Payment by the drawer of a bill accepted 
for his nceommodution is equivalent to payment bv the acceptor. {Parr v. 
Jewell, 16 C. B. 684.) 

The indorsee of an overdue bill takes it subject to all the equities that 
attach to the bill in the hands of the holder at the time of its becoming due, 
arising out of or connected w ith the bill transaction itself, such as payment 
or satisfaction of the bill to the holder, or an agreement forming part of the 
bill transaction {Burrouyh v. Moss, 10 B. & C. 558; Whitehead v. Walker^ 
10 M. & W. 696 ; see per Cresswcll, J., Sturtevant v. Ford, 4 M. & Q-. 101, 
106) ; but not subject to claims against the holder arising out of collateral 
matters, as a general right of set-oif under the statute. {Burrough v, Moss^. 
10 B. & C. 658 i Stein v. Yglesias, 1 C. M. R. 665 j Watkins v. Bensusan. 

2 a3 
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the said G, H, first indorsed the said bill to the plaintiff after the 
said payment, 

A like plea : Phillips v. Warren,, 14 M. & W. 379 j to a note pay* 
able on demand : Partrum v. Caddy, 9 A. & JE. 275. 

Plea hy maker of a note, of satisfaction by agreed set-off with payee 
and subsequent indorsement when overdue : Cripps v. Davis, 12 M. 
& W. 159. 

Plea of Payment to a prior Holder, not mentioned in the Declara- 
tion, and subsequent Indorsement to the Plaintiff, 

That the said G. 11, indorsed the said bill to K. L., who indorsed 
the same [to M, N., who indorsed the same] to the plaintiff, which 
is the alleged indorsement of the said bill by the said G. II. to the 
plaintiff ; and after the said bill was due, and whilst the said K, L, 
[or M. y.] was the holder thereof, the defendant satisfied and dis- 
charged the principal and interest due on the said bill by payment 
to the said K. L. [or M. AT.] ; and the said bill was first indorsed 
to the plain tifi' after the said paj’ment. 

A like plea, alleging satisfaction to the prior holder by a hill 
given : Lewis v. Lyster, 2 C. M. & 11.704; and see Lyon v. Holt, 
*5 M. & AV. 250 ; Steele v. Harmer, 14 Al. h W. 831. 


Plea of Payment of Part of a Note to a prior Holder, and subse- 
quent Indorsement to the Phtniiff for the residue only with notice, 
and Payment to the Plaintiff of the residue. 

That after the making of the said note and before it became due, 
aud whilst the said L, M. w as the holder thereof, the defendant 

satisfied and discharged the sum of £ , parcel of the said note, 

by payment to the said L. M. of £ on aeeount thereof ; and the 

said L. M. afterwards indorsed the said note to the plaintiff', as in 
the first count mentioned, and the plaintiff* first had and received 
the same with notice of the premises, and on the terms that the de- 
fendant should be liable to the plaintiff* on the said note for and in 
respect of tlie residue only of the amount of the said note ; and the 
defendant further says that he afterwards satisfied and discharged 
the said residue of the amount of the said note, and all the plaintiff’s 
claim in respect of the said note by payment to the plaintiff. 


Plea to an action by the indorsee against the acecqdor, that the de- 
fendant deposited goods with the drawer to meet the bill, out of 
which he paid himself, and afterwards indorsed the bill when over- 
due : Holmes v. Kidd, 3 H. & N. HUl ; 28 L. J. Ex. 112. 

Plea to an action by the indorsee against the acceptor, that the 
hill was accepted for the accommodation of the drawer, and was paid 
hy him when due, and indorsed when overdue to the plaintiff : Parr 
V. Jewell, 16 C. B. 684. 


9 M. & W. 422 ; Quids v, Harrison, 10 Ex. 672.) A promissory note poy- 
able on demand is not considered as overdue within the above rule so as to 
effect an indorsee with its equities. (Barough v. White, 4 B. & C. 325 ; Brooks 
T. Mitchell, 9 M. & W. 15.) 
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Plea that the hill was for the accommodation of the drawer^ that it 
was taken up hy the drawer tohen due, and was reissued without a 
new stamp when overdue : Lazarus v. Cowie, 3 Q. B. 459. 


Plea to an Action hy an Indorsee against the Acceptor, that the 
Holder at Maturity recovered htdgment against Defendant on 
it, and that the Plaintiff afterwards took it with Notice (a). 

That the said G. H, was the lawful holder of the said bill when it 
became due, and thereupon impleaded the now defendant, as and 
being the acceptor of the said bill, in the Court of Queen’s Bench 
in an action at his suit against the now defendant upon the said bill 
for the recovery of the amount thereof, and damages for the non- 
payment thereof, and such proceedings were thereupon had in the 
last-mentioned action ; that afterwards the said GrH. recovered 
therein judgment of the said Court against the now defendant for 
the amount of the said bill and all damages sustained by the said 
G. li, by reason of the non-payment thereof, together with his costs 
of suit ; and afterwards the said G, H, indorsed the said bill to 
the plaintiiF, and the plaintiff took and received the same with notice 
of the premises. 


Pleas of accord and satisfaction to hills of exchange, ante, p. 480. 
Pleas of accord and satisfaction made to the drawer, and subsequent 
indorsement to the plaintiff after the hill was due : Mitchell v. Cragg, 
10 M. & \V. 307 j Cripps v. Davis, 12 M. (fcAY. 159. 


Pleas setting up Agreements affecting the Bill or Note (h). 

Plea that the note was given hy the defendant as surety only and 
upon a written agreement that he should have written notice of de- 

(a) An Jiction pending by a prior holder against the defendant and sub- 
sequent indorsement to tlie plaintiir witli notice is no defence as a plea in 
bar ; but it may be ground for applying to tlie equitable jurisdiction of the 
Court to stay ])roceedingB in one of the actions upon terms. {Denters v. 
Townshend, 5 B. & S. 013 ; 33 L. J. Q. B. 301 ; sec Marsh v. SewelU 1 
Taunt. 109 ; Jones v. Lane, 2 Y. & C. 281 ; Byles on Bills, 0th ed. 167.) 
As to the elfect of a judgment recovered, see Byles on Bills, 9th ed. 228. 

(h) The riglits under a bill or note may be affected by an agreement in 
writing made at the same time and between tlie same parties, and incorpo- 
rating it as part of the ageement. If tlie bill or note is intended to be a 
distinct and separate security, it is not affected by a collateral agreement 
merely referring to it ; so an agreement made between different parties, 
cannot affect the rights under it. {Britt y. Crick, 1 M. & W. 232,* Spiller 
v. Westlake, 2 B. & Ad. 155 ; Wehb v. Spicer, 13 Q. B. 886.) Agreements 
affecting the right of action upon a bill or note arc binding only on the 
parties thereto, and on persons taking the bill with its equities. A contem- 
porary verbal agreement will not affect the riglits of the parties on the in- 
strument {Hoare v. Graham, 3 Camp. 57 ; Free v. Hawkins, 8 Taunt. 92 ; 
Adams v. Wordley, 1 M. A W. 374 ; Capner v. Mincher, 13 M. & W. 704) ; 
but want of consideration or failure of consideration may bo shown by parol 
evidence (see the cases referred to above; and sec Byles on Bills, 9th ed. 
pp. 89, 95 ; Cliitty on Bills, 10th ed. pp. 91-93) ; and a bill or note may be 
altogether waived by parol. (See ante, p. 534.) 
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fault in the principal debtor before being sued : Brown v. Bangley, 
4 & Gr* 466. 

Plea in an action by the indorsee against the maker of a note, that 
by an agreement in icriting between the defendant and the payee the 
note teas not to he enforced ejccept on certain terms tohich were not 
complied with, and that plaintijf received the note without considera- 
tion: Edwards y. Jones, 2 M. & W. 


Pleas of Set-ojf in respect of hills and notes : see post, ** SeUoffJ* 


Bill oe Note taken for the Debt. 


That the Defendant accepted a BUI of Exchange which is still 
running on account of the Debt (a). 

That after the accruing of the plaintiff’s claim, lie delivered to 
the plaintiff and the plaintiff receiv’ed from him, for and on account 
thereof, a bill of exchange drawn by the plaintiff upon and accepted 

by the defendant for the payment of £ to the plaintiff or order, 

months after date, which period had not elapsed at the com- 
mencement of the suit. 

Plea that the defendant accepted a hill on account of the debt, 
which the plaintiff has indorsed aicay : Emblin v. Dartncll, 1 D. 

The "iving of a negotiable security on account of a simple contract 
debt operates as a conditional ]iayinent, i.e. ti payment if the security is paid 
when due ; and it suspends tlie right of action in the meantime, and is a 
good defence < Kearslahe v. Morgan, 5 T. K. olJi ; Jnmesw ir/7/m7n.sr,T3 M. 
& W. 828, 833; Behhaw Bush, 11 C. 13. 191, 202, 20 1) : but it affords 
no answer to a bond or specialty debt {lb. ; IVorthington \. Tr<y//cv, 3 Bing. 
N. C. 451), nor is it a defence that judgment lias been recovered on a bill 
given for a specialty debt. [Drake v. Mitchell. 3 East, 251.) 8o tlic giving 
of a bill on twcount of a debt for rent for which the plaintitf has a remedy 
by distress, is no defence to an action for the amount [lb. : Darts v. Oi/de, 
2 A. 6^ E. 623). But a promissory note given fora judgment debt is evi- 
dence of an agreement to susptmd the judgment until the note is due, which 
is a suflieient consideration to support an action on the note. {Bakery. 
Walker, 14 M. & W. 465.) 

In pleading tliis defence, when the defendant appears to be tlie person pri- 
marily liable on the bill or note, the plea must show' that it is not yet due, or 
that it has been indorsed away by the plaint iff, so that the (hTendant is lia- 
ble on it to a third party. {Stmon v. Lloyd, 2 C. M. k R. 187 ; Ooldshede, 
T. Cottrell, 2 SI. & VV'. 20; Price v. Price, 16 M. W. 232 ; and see Na- 
tional Savings Bank v. Tranah, L. R. 2 C. P. 556; 36 L. 3. C. P. 260.) 
Where it appears that other ]>artie8 are primarily liable on tlie instrument, 
and that the defendant is only secondarily liable, it is suflieient to state that 
it was taken on account of the debt ; and it lies on tlic plaintiff to state by 
way of replication that it has been dislionourcd, if such is tlic case, (Ih, ; 
Kearslake v. Morgan, supra ; Merced' v. Ch€e.H€, 4 M. & G. 804.) 

If the security has been duly paid, it operates os payment of the original 
debt, and sliould be plcjided os such, (See Fearnx. Cochrane, 4 C. B. 274; 
and see post, “ Payment. 

A negotiable instrument may also bo taken in absolute satisfaction and 
discharge of a debt; as to which, see Accord and Satisfaction f ante^ 
p. 480. 
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6 L. 691 ; Wright v. Watts, 3 Q,. B. 89 ; Belshaw v. Bush, 11 C. B. 
19] ; Maillard v. DuJce of Argyll, 6 M. & Gr. 40. 

Blea that the defendant gave his acceptance to an agent of the 
plaintiff on account of the debt : replication that the agent had no 
authority to take the hill and that it was returned : Huxley v. Bull, 

7 M. & 571. 

Blea that the defendant gave a hlanic acceptance on account of the 
debt : Simon v. Lloyd, 2 C. M. & B. 187 ; and see Baker y . Juhher, 
1 M. & G. 212. 

Blea to an action on a note, that the defendant gave hills to take 
it up which are not yet due : Goldshede v. Cottrell, 2 M. & W. 20. 

Blea that the defendant accepted a hill on account of the debt, 
which the plaintiff has lost : Clay v. Crowe, 8 Ex. 295 ; 9 Ex, 604. 

Plea that the defendant gave a note on account of the debt, and 
afterwards gave a warrant of attorney in accord and satisfaction of 
the note : Bearn v. Cochrane, 4 C. B. 274. 

Blea that defendant at plaintiff* s request gave a note to a third 
party on account of the debt : replication on equitable grounds that 
the third party took the note as trustee for the plaintiff of which the 
defendant had notice, and that the note is overdue and unpaid : JVa- 
tional Savings Bank v. Tranah, L. li. 2 C. P. 556 ; 36 L. J. C. P. 260. 


That the Defendant indorsed a Bill to the Plaintiff on account of 

the Debt. 

That after the accruing of the alleged debt, he indorsed and 
dolircred to the plaintiff and the plaintiff received from him, for 
and on account of the said debt and the causes of action in respect 
thereof, a bill of exchange not then due drawn by the defendant [or 
by 6r. U.'\ upon, and accepted by I. K., whereby the defendant [or 
the said G. i/.] rociuired the said L K. to pay to the defendant or 
order £ months after date. 

A like plea, as to a hill drawn by a third party : Peacock v. 
Burssell, 14 C. B. N. S. 728 ; 32 L. 3. C. P. 266. 


Blea that the defendant indorsed to the plaintiff on account of the 
debt a profniss(try note (f a third party payable to defendant or 
order: Kvar slake v. Morgan, 5 T. It. 513. 


Blea that a third party accepted a bill drawn by the plaintiff on 
account of the debt : see Belshaw v. Bush, 11 C. B. 191. 

Blea that a partner or joint-debtor with the defendant accepted a 
bill drawn by the plaintiff for the debt : Mercer v. Cheese, 4 M. & G. 
804 ; Boitonilcy v. JSuttali, 5 C. B. N. S. 122 ; 28 L. J. C. P. 110. 


Blea that the Defendani indorsed to the Plaintiff on account of the 
debt a Bill on G. H., and that the Plaintiff gave G. H. time for 
payment on a valid agreement without the Defendants consent. 

That after the accruing of the alleged debt he indorsed and de- 
livered to the plaintifi' and the plaintiff received from him, for and 
on account oi the said debt and the causes of action in respect 
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thereof, a bill of exchange dated the day of , a.d., 

drawn by the defendant upon, and accepted bv G. H., whereby the 
defendant required the said G. JI. to pay to the defendant or order 

£ months after date ; and after the said bill became due 

the plaintiff, whilst lie was the holder thereof, did without the con- 
sent of the defendant and for a good and suflicient consideration in 
that behalf agree with the said G. If. to give him, and then accord- 
ingly gave him, time for payment of the said bill. 


Plea f/tat the defendant indortted to the plaintiff on account of the 
debt a hilt juf t/ahle often si((ht. and that the plaintiff kept thehill fur 
an unreasonable time b(fore present men f for acceptance, ivhereby the 
drav'ce teas unable to pay it. and it was dishonoured : Strakcr v. 
Graham, 4 M. W. 721. 

fhat the defendant indorsed to the plaintiff a hill accepted by a 
third person, and the plaintiff altered it, and thereby made it void: 
see Alderson v. Langdale. 3 13. & Ad. tlOO. 


Peplication to a Plea that the Defendant indnr,scd to the Plaintiff 
a Pill on account of the debt, that the Bill is overdue and dis^ 
honoured (</). 

That before action and when the said bill became due and payable, 
it was duly ])rosented for jmyment to the said ncc'cptor thereof and 
was dishonoured, whereof the defendant then had due notice, but 
did not pay the same, and theplaiutilf at the commencement of this 
action held and still holds the said bill unpaid and unsatisfied. 


Pleas of hills and 7iotes talcen in accord and satisfaction : see 
Accord and iSatisfactionf ante. p. 4S0. 


Bonds 


(a) The plea iiTerring that the defendant aeeepted a bill drawn by the 
plaintiff, or made his promissory note, whieli is still eurrent, or lias been in- 
dorsed away, is sufrieientlv met liy a replication taking issue. The replica- 
tion to the plea that tJie defendant indorsed n bill or note, must state a pre- 
sentment and notice of dishonour, iis in the above form. (See ante. p. 540,) 
If the plaintiff takes a bill indorsed by the defendant on aecount of the 
debt, or merely as a rollateral security for tlie debt, and it is dishonoured, 
and he neglects to give notice of dishonour to the defendant, or otherwise 
renders the bill worlliless, be loses his remedy both on the bill and on the 
debt. (Bridfjes v. Bj^rry. 3 Taunt. 130; Soward v. Palmer. 8 Taunt. 277 j 
Camidye v. Allenhy. 6 13. & C. 373 ; Peacock v. PurselL 14 C. 13. N. S. 
728; 32 L. J. C. V, 266.) 

(i) The execution of the bond is denied by tlio plea of non esi factum. 
(See ante. p. 467.) By r. 10, T. T. 1853, ** in actions on specialties, the plea 
of non esi factum operates ua a denial of the ciecutiou of the deed in point 
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Blea of Non est factum to a Bond. 
That the alleged bond is not his deed. 


A special plea that the hond teas delivered as an escrow : Murra?/ 
V. Bari of Stair, 2 B. & C. 82. 


Blea io a Count on a common Mooney Bond of Payment according 

to the Condition. (Solvit ad diem.) 

That the said bond was and is subject to a condition thereunder 
written, to make void the same upon payment by the defendant to 
the plaintiff on the day of , a.d. , of £ , with in- 
terest for tlie same in the meantime at £ per eent.-per annum ; 

and the defendant on the last-mentioned day paid to the plaintiff 
the said £~ — , with the said interest for the same, according to the 
said condition. 


of fact only, and all other defences must be specially pleaded, including 
matters which make the deed absolutely void, as well us those which make 
it voidable.” By r. 11, “ the plea of nil debet shall not be allowed in any 
action and by r. 12, “ all matters in confession and avoidance shall be 
pleaded 8}>ceially, as above directed (see ante, p. 437) in actions on simple 
contracts.” 

Under the issue raised by the plea of non est factum the plaintiff must 
prove that the defendant executed a bond agreeing with that charged in the 
declaration, and the defendant may rely upon any material variance. 

If the defendant relies ujmn a performance of the condition of the bond, 
or an excuse for not performing it, the form of his plea will depend upon 
the fonn of the declamtion. If the count sets out the condition and assigns 
breaches, the defendant must traverse the breaches in terms or plead the 
matter of excuse. If the count is framed for the penalty only, without 
mentioning tlie coiulition, the defendant must set out the condition in the 
plea and aver performance or the matter in excuse of performance, (See 
ante, p. lid ; 2 Wins. Saund. 401), n. (2).) 

Before the C. L. P. Act, 1852, the defendant must, in general, have 
pleaded performance of tlie condition with particularity, following the exact 
tonus ; but in some cases, to avoid prolixity, he was allowed to plead per- 
formance generally — the jdaintilf being obliged to assign in his replication 
the specific breaches cliargod. As to where it was proper to plead perform- 
ance generally, see 1 Wins. Sauiid. 116, n. (1) ; 2 Ib. 409, 410 ; Aoakes v. 
Manser, 1 C. B. 531 ; Friar v. Grey, 15 Q. B. 891, 009. Pleading per- 
fonnunce generally, however, could only bo objected to by special demurrer, 
and therefore seems no longer ojien to objection, unless calculated to em- 
barrass tlie jilaintiff. And see C. L. P. Act, 1852, s. 57 ; ante, p. 438. 

The d(*fonees of performance or of matters excusing performance of the 
condition must be pleaded in one of the above ways, and cannot be set up 
on an inquiry to assess damages upon a suggestion of breaches. (Abp. Can* 
terhury v. Robertson, 1 C. & M. 600; Warre v. Calvert, 7 A. & E. 143.) 

If the time fixed by the condition for the performance of it has not yet 
arrived, it will be sufficient to set out the condition. (C.L. P. Act, 1852, s. 
66; 438.) If the performance depends on a contingency which has 

not yet happened, the condition of the bond should be set out, and then the 
plea should deny the happening of the contingency. (See Cage v, Acton ^ 1 
JL. Baym. 515, 619 j Carter v. Ring, 3 Camp. 459.) 
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Flea to a Count on a common Money Bond of Fayment after the 
Day, hut before Action, {Solvit post diem (a).) 

That the said bond was and is subject to a condition thereunder 
\irritten, to make void the same upon payment by the defendant to 
the plaintiff on the day of , a.d. , of £ , with in- 
terest for the same in tlie meantime at £ per cent, per annum ; 

and the defendant after the last-mentioned day and before action paid 
to the plaintiff the said £ , with all interest then due thereon. 


Flea of Payment into Court to a Count on a Common Money 

Bond (h). 

That the said bond was and is subject to a condition thereunder 
written, to make void the same upon payment by tlie defendant to 
the plaintiff, on the day of , a.d. of £' , with in- 
terest for the same in the meantime at £ per cent, per annum ; 

and the defendant brings into court the sum of £' [t/ie amount of 

the principal and interest due by the condition of the bond], and says 
that the said sum is enough to satisfy the claim of the plaintiff in 
respect of the matter herein pleaded to. 


(fl) Payment post diem, or in satisfaction could not he pleaded at common 
law’ to an action on a bond (yichol's case, 5 Co. Kep. 43 a ; Btake's case, 
6 Co, Rep. 43 h) ; but the plea is given by the statute 4 & 5 Aune, c. 1C, a. 
12, which enacts “tluit where an action of debt shall he brought upon any 
single bill (i.e. bond without condition), if the defendant hath })aid the 
money due iij)on such bill, .such payment sliall and may he pleaded in bar 
of such action or suit ; and wdiere an action of debt is brought upon any 
bond w’hich hath a condition or defeasance to ninhc void the same ujion 
payment of a lesser s\im at a day r)r pla<’e certain, if the obligor, his heirs, 
executors or adniiiiistrutora have, before the action brought, ]>aid to the 
obligee, lus cxccutor^J or aduiini**trntors, the ])rincipal and intcre.^t due by the 
defeasance or condition of sucli bond, though such payment w'as not made 
strictly according to the condition or defeasance, yet it shall and may never- 
theless be j)leadcd in bar of sueh action, and shall he as elfectual a bar 
thereof tin if the money Jiad been paid at tin* day and place according to 
the condition or dcfcasuncc, and hud been so jilcadcd." 

Payment post diem cannot be pleade<l as to part only of tlio money due 
under the condition. {Ashbee v. Pidduck, 1 M. & W. 5G1 ; Jllodffkinson v. 
Wyatt, (in the Bail Court) 1 D. k L. 608; 2 Wins. Saund. 48 h, n (t) ; 
Marrtafie v. Marriage, 1 C. B. 761 ; Worthington v. Wigteg, 3 Bing. N. C. 
454 ; the reports of Husband v. Darts, 10 C. B. 645 ; 20 L. J. C. P. 118, 
to the contrary effect are incorrect, as the declaration appears to have been 
upon a covenant in a mortgage deed, and not upon a bond ; but see the 
judgment of Maulc, J., in that cast'.) 

The above statuU* docs not enable the obligor to discharge himself by 
a tender post diem. (2 Wms, Saund. 48 b, (ij.) 

(b) The C. L. P. Act, 1860, 23 & 24 Viet. c. 126, s. 25, enacts that “in 
any action hrouglit,, upon a bond which has a condition or defeasance 
to make void the same upon payment of a lesstir sum at a day or place cer- 
tain, with a jienalty, it shall be lawful for tlie defendant, by leave of 
the court, or a judge, and upon such terms as they or he shall think fit, to 
pay into court a sum of money to answer the claim of the plaintiff in 
respect of such bond ; and such payment into court shall be made and 
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Blea, to a Count on a Bond with a Special Condition within 8 4* 9 
Wilt III, c. 11, of Performance generally (a). 

That the said bond was and is subject to a condition thereunder 
written, whereby [after reciting that here state the material recitals, 
if any, in the condition'], the condition of the said bond was declared 
to be that if [here state the condition], then the said bond should be 
void; and before this suit the defendant performed and fulfilled 
all the matters and things in the said condition mentioned on hU 
part to be performed and fulfilled according to the said condition. 

A like p>lea: and replication assigning a breach of the condition : 
Boakes v. Manser, 1 C. B. 631. 


Pleas, to actions on bonds of guarantee, of performance of all mat- 
ters by the party guaranteed : see ** Guarantees,** post, p. 593. 


pleaded in like manner, and according to the provisions of the ‘Common 
Law Procedure Act, 1852,’ and the like proceedings may be had and taken 
thereupon as to costs and otherwise.” (See “ Payment into Court,^^ post ; 
** Bondr'^ ante, p. 115.) 

The 4 & 5 Anne, c. 16, s. 13, allows a defendant who has not paid tlie 
amount mentioned in the condition of the bond, cither ad diem or post 
diem before action, to bring the principal and interest with costs into court 
in full satisfaction and discliarge of the bond, and the court may give 
judgment to discharge the defendant from tlie same accordingly; but this 
provision does not allow the payment into court to be pleaded. (See ante, 
p. 115.) The equitable jurisdiction of the court under this section is not 
taken away, although in practice it may generally be found superseded by 
the C. L. P. Act, 1860, s. 25, above cited. As to this jurisdiction, see 2 
Chit. Pr. 12th ed. 1376. 

Actions on bonds within 8 & 9 Will. Ill, c. 11 (see “Bonds,” ante, 
p. 116) are not within the above enactments; nor can payment into court 
be pleaded in such actions to any breach of condition under the s. 70 of 
the C. L, P. Act, 1852 (see “ Payment into Court, posC ; because that sec- 
tion allows payment into court only in satisfaction of the cause of action, 
and payment made in re8]>eet of a breach of condition, by admitting tlie 
breach would admit the wliole pciinlty to be due and would be a jilea to 
the damages only, the j>laintiir being entitled to judgment on the bond as 
security for further breaches. (IJishop of London v. M'Neil, 9 Ex. 190.) 
For the same reason tlie deft'ndant cannot obtain a stay of proceedings 
upon payment merely of what is tlien due. {^Wfieelhouse v. Ladbroke, S 
H. A N. 291 ; 27 L. *J. E\. 307; see ante, p. 117.) And wliere several 
actions were brought against tlie parties to a joint and several bond, for the 
recovery only of interest due, it was held that the court had no jurisdiction 
to stay pi’oceedings on payment, nor to consolidate the actions, as the 
plaintifi* was entitled to judgments against all the defendants. {VTheelhouse 
V. Ladbroke, supra.) 

{a) Whore the matters contained in the condition arc in the negative or 
alternative form, the above general plea should be altered so us to apply to 
the form of the condition. In such cases the defendant should aver that 
he did not do such things as arc specified in the condition as not to be done, 
and he should show which of the alternative acts specified he has performed. 
The above form is also inapplicable where he relies upon some matter of 
excuse for tlie non-performanco of any part of the condition. Such matter 
of excuse itmst be stated in the plea. (1 Wms. Saimd. 116, u. (1) j and see 
8 Chit. PI. 7th od. 196.) 
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Plea to a}} action on a bond of guarantee, statinq excuse of per* 
formance hy the party giiaranteea : Wehb v. James, 7 M. & W. 279. 

Plea to an action on a bail-bond, that the plaintiff prevented the 
performance of the condition by seizing the debtor under a ca. sa. : 
Pay ward v. Bennett, 3 C. B. 404. 

Plea, to a bond conditioned for the payment of money on demand, 
that no demand was made; Carter x. Ring, 3 Camp. 459 ; Thorne v. 
Jenkins, 12 M. <fe W. 614. 


Plea that the bond was given for an immoral consideration : post, 
Illegality,’* p. 599. 


Plea of set -of to an action on a bond : see post, ** Set-off** 
Plea of a set-off of a debt due on a bond : sec post, “ Set-off.** 


Suggestions of breaches upon an issue of non est factum in an 
of'tion upon an administration bond: Archbishop of Canterbury x. 
Robertson, 1C. ^1. 690. 

The like in an action upon an indemnify bond : Warre x. Calvert, 
7A. <5cE. 113. 

See forms of entry of suggestions cf breaches : Chit. Forms, 10th 
cd. 537 ; and as to the law see ante, j). 116. 


Bkokeb. 

to an action for work done, that if was done by the plaintiff 
as a broker, icithin the City of London, and that he was not duly 
licensed : Cope x. Rowlands, 2 M. & W. 14*. > ; Milford v. Hughes, 
16 M. k ^\. 174 (a). 


Calls. Sec Company** post, p. 559. 


Caebiebs. 


General Issue ib). 
assumpsit,” ante, p. 

(a) All luilicerif^od broker cannot recover any coinniin.sion for work done 
ns a broker, 6 Anne, c. 16. (Smith v. Undo, 4 C. B. N. S. 395 ; 27 L. J, 
C. r. 196, .335 ; as tp what constitutes a broker within the statute, see /A.; 
Milford V. Hughes, supra.) This defence does not extend to an action for 
money paid by such a broker in ))uniuance of the pluintifrs r(*(|ue»t. (Pid* 
geoA V. liurslem, 3 Ex. 465; Jessopp T. Lutuyche, 10 Ex. 614 ; Smith v. 
Undo, supra.) 

(h) If the deelaratioTi against a carrier is framed upon a contract, the con- 
tract is denied bv the ceneral issue, no^assumpsit, iSuch plea will operate 
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JPlea traversing the Delivery and Deceipt of the Cfoods, 

That the plaintiff did not deliver to the defendant, nor did the 
defendant receive from the plaintiff, the said goods for the purpose 
and on the terms alleged. 


Dlea traversing the Breach, 

That he carried the said goods from to — aforesaid, and 

there delivered the same for the plaintiff within a reasonable time 
in that behalf. 


Blea under the Carriers Act, 1 Will. IV, c. 68, that the Goods 
were within the Act, and were above the Value of £10, and were 
not declared or insured {a). 

That the said goods were articles and property of the description 
mentioned in the first section of the statute passed in the first year 


as a denial of any express or implied contract to the effect alleged in the 
declaration, but i\ot of the breach (r. 6, T. T. 1853) ; and under that issue 
any terms or conditions made in variance of the contract charged may be 
proved (see ante, p. 466). The breach, if denied, should be traversed in | 
terms. If tlie declaration is framed in tort, the gcneml issue not guilty ! 
will be appropriate, and uill operato as a denial of the breach of duty 
alleged, or of the loss or damage of the goods, but not of the delivery of 
the goods and the receipt of them by tlie defendant as a carrier for hire, 
or of the jjurpose for uliich they wei'c received (r. 16, T. T. 1853). The 
delivery and receipt of the goods or the facts giving rise to the duty must 
in that case be s})ecifieally traversed. If it is doubtful whether the declara- 
tion is framed for a breacli of contract or for a wrong, either form of general 
ie.suo may bo ado})ted witliout objection, hut with the different effects above 
stated. (C. L. P. Act, 1S52, s. 74, ante, p. 161.) 

(a) ]{y the 11 Geo. IV & 1 Will. IV, c. 68, s. 1 (commonly called the 
Carriers Act) it is enacted “Unit from and after the passing of this Act no 
mail-contractor, stage-coach proprietor, or other comm o n carrier by land for 
hire, s hall be lia ble for the loss of or injury to any articlel>r articles or pro- 
perty oT'ITie des?ri}4ions following (that is to say): gold or silver coin of 
this realm or of any foreign state, or any gold or silver in a manufactured 
or unmanufuctiirod state, or any precious stones, jewellery, watches, clocks, 
or timepieces of any description, trinkets, bills, notes of tlie governor and 
company of the Punks of England, Scotland, and Ireland respectively, or of 
any other bank in Groat Britain or Ireland, orders, notes, or securities for , 
payment of money English or foreign, stamps, maps, writings, title-deeds, j 
paintings, engravings, pictures, gold or silver plate or plated articles, glass, 
china, silks in a manufactured or unmanufactured state, and whether 
wrought up or not wrouglit up with other materials, furs or lace (not 
including machine-made lace, see the Carriers Amendment Act, 1865, 28 
& 29 Viet. c. 94, 8. 1.), or any of them, contained in any parcel or package 
W'hicli shall have been delivered either to bo carried for hire or to accom- 
pany the person of any passenger in any mail or stage-coach or other public 
conveyance, wdien the value of such article or articles or property aforesaid 
contained in sucli parcel or package shall exceed the sum of teu pounds ; 
unless at the time of tlio delivery thereof at the office, warehouse, or re- 
TBvmg-house of sucli mail-contractor, etagc-coach proprietor, or other 
common carrier, or to his, her, or their bookkeei>er, coachman, or other 
servant, for the purpose of being carried or of accompanying the person of 
any passenger as aforesaid, the value and nature of such article or articles 
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of the reign of King William IV, for the more effectual protection 
of common carriers for hire, and were contained in a parcel, which, 
with the said goods therein contained, was delivered by the plaintiff 
to the defendant as and being a common carrier by land for hire, 
at a certain office or receiving-house of the defendant, for the pur- 
pose of being by him as such carrier carried for hire [or to accom- 
pany the person of the plaintiff as such passenger] as in the declara- 
tion mentioned, in a public conveyance ; and the value of the said 
goods then exceeded the sum of £10 ; and at the time of the deli- 


or property shall hare been declared by the person or persons sending or 
deliveiing tlio same, and such increjised eliarge as hereinafter mentioned, or 
an engagement to jiay tlie same, bo accepted by the person receiving such 
parcel or package.” 

By 8. 2, “wlien any parcel or package containing any of the articles 
above specified shall be so delivered, and its value and contents declared as 
aforesaid, and such value shall exceed the sum of ten pounds, it shall be 
lawful for such mail-contractors, stage-coach proprietors, and other common 
carriers to demand and receive an increased rateof cliarg e, to be notified 
by some uotiee affixed in legible elmi*ll^ersln some puTTITc and conspieuous 
part of the office, warelK*iise, or other receiving-house, wliere such parcels or 
packages ait* received by tlicm for the purpose's of conveyance, stating the 
inerrased rates of charge reijuire'd to be paid over and above the onliimry 
rate of carriage as a conijicnsation for the greater risk and care to he taken 
for the safe con veyanee of such valuable aiiicles; and all persons sending 
or delivering ]>arccl.s or packages containing such valuable articles as afore- 
said at such office shall be hound by such notice, without further proof of 
the same having come to their kno\vle<lge.” 

By s. 3, “ w hen the value shall have l>een so d eclared , and the increased 
ra te o f cliarge paid, Or aii engagement to pay the same slmll liave~^W*u 
accept ecF aTTi?Fci iVT^o r e~?n en t i on ei 1 , ij^e person recei ving such increased rate 
of cliarge or accepting such agreement if fTicK To requi red, s igi^a re- 

ceipt for tlie jiackage or pared, acknow led "ng sirnTf*" lO lTa*ve TWen iif- 
s'^l, wliich receipt shall not be liable to any stamp duty ; and if such 
receipt shall not he given when required, or sudi notice ns aforesaid shall 
not have been affixed, the mail-contractor, st!igc-coa<*h pro}»rietor, or other 
common carrier as aforcsaifl, shall nut have or be entitled to anv benefit or 
advantage under tliis A<-t, but shall be liable and rc’^poiisihle as at tlio 
common law, and he liable to refund the incrt*ascd rate of charge.” 

By s. 4, “no public n<iti(,*e or declaration heretofore made or licrcaftcr 
to be made shall be declin'd or con^true<l to limit or in anywise affect the 
liability at common law' of any Mich mnil-contractors, stngc-coadi proprie- 
tors, or other ]mblic common carriers as aforesaid, for or in respect of any 
articles or goods to be carried and conveyed by them ; hut tlmt nil and 
every »uch inail-contnictors, stage-roach jiroprietors, and otlier common 
carriers as aforesaid, shall be liable, as at the common law, to answer for 
the loss or any iiijury to any urtidt's and goods in r<*speet whereof they 
may not be entitled to tlic lienefit of this Act, any public notice or doeJam- 
tioii by them made ami given contrary tlicrcto, or in niiyw isc bniiting such 
liability notwit listanding.” 

By s. 5, “ for the purjmse of this Act every office, warehouse, or receiving- 
house which shall he ustjrl or appointe<l hy ftny iiiaibeontnudor or stage- 
coach projirietor, or other such common carrier us aforesaid, for tlie receiving 
of jiareds to be conves‘V*d us aforef»nid, shall be ch'emcd and taken to be the 
receiving-house, wardmusc, or office of such muil-CH3iitructor, stagevcoach 
proprietor, or other common <*arrier ; and tlint any one or more of auch 
nmil-eontraeiors, stage-coach proprietors, or common carriers shall be liable 
to be sued by his, her, or their name or names only ; and that no action or 
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very of the said parcel and goods as aforesaid, there was affixed in 
legible characters in a public and conspicuous part of the said 
t)ffice or receiving-house, being an office or receiving-house of the 
defendant where such parcels were then received by the defendant 
for the purpose of conveyance, a notice within the meaning of the 
said statute, whereby the defendant notified that an increased rate of 
charge in the said notice mentioned was required to be paid to him 
over and above the ordinary rate of carriage as a compensation for 
the greater risk and care to be taken for the safe conveyance of ar- 
ticles and pro})erty of the description in the first section of the said 
statute mentioned ; and at the time of the delivery of the said par- 
cel and goods at the said office or receiving-house of the defendant 
as aforesaid, for the purpose aforesaid, the value and nature of the 
said goods were not declared by the person sending or delivering the 
same, and neither such increased charge as aforesaid, nor any en- 
gagement to pay the same w as accepted by the person receiving the 
said parcel and goods. 

Like pleas : Syms v. Chaplin^ 5 A. & E. 634; Hinton v. Hihhin, 

2 Q. B. 646; Mach IV v. South-}Ves(et'n My, Cv.y 2 Ex. 415; Mutt 
V. Great IV'estern My, Co,f 11 C. B. 140; Metcatfe v. London and 

suit coinnicnct'd to recover damages for loss or injury to any parcel, package, 
or ]ioi>on, shall abate for the want of joining any co-proprietor or co- 
partner in siicli mail, stage-coacli, or other public conveyance by land for 
hire us aforesaid.” 

By 8. 6, “ iiotliing in this Act contained shall extend or be construed 
to annul or in anywise atlect any special contract betw'cen such mail con- 
tractor, stage-coach proprietor, or common carrier, or any other parties, for 
the conveyance of goods and merchandises.” 

By 8. 7, “ where any parcel or package shall have been delivered at any 
sucli olllee, and the value and contents declared as afore.said, and the in- 
creased rate of cliargcs been paid, and such parcels or packages shall have 
bi'en lost or damaged, the ]>urty entitled to recover damages in respect of 
such loss or damage sliall also be entitled to recover back siicli increased 
charges so paid as aforesaid, in addition to the value of such parcel or 
package.” 

By s. 8, “nothing in this Act shall be deemed to protect any mail*con- 
tmetor, stage-coach proprietor, or other common currier for hire, from 
liability to answer for loss or injury to any goods or articles vvliatsoever 
arising from the felonious aets of any eoaehinaii, guard, bookkeeper, porter, 
or other servant in his or their employ, nor to ]»r()tect any such coacliinau, 
guard, bookkee})er, or other servant from liability for any loss or injury 
occasioned by his or their own personal neglect or misconduct.” 

By 8. 6, “ such mail-contractors, stage-coach proprietors, or other common 
’ carriers for hire, shall not be concluded as to the value of any such parcel 
or j)ai*kage by the value so declared as aforesaid, but that he or they shall 
in all ea^e8 be entitled to roquii*e from the party suing in respect of any loss 
or injury, proof of the actual value of tlie contents by the ordinary legal 
evidence, and that the mail-eontra<’tors, stage-coach proprietoi*s, or other 
counnou carriers as aforesaid, sliall be liable to such damages only as shall 
be so proved as aforesaid, not exceeding the declared value, together with 
the iiierejused charges as before mentioned.” 

By s. 10, tlie defendant may pay money into court ns in any other action; 
but see iiow' C. L. P. Act, 1852, s. 70; iiosty '^Payment into Court,"^ 

The pica under this statute is no defence to a count for delay in deliver- 
ing tlie goods, or for any default or negligence in the carrier other than a 
loss of or injury to the goods. {Hearn v. London and South-Western Ry. 
Co.» 10 Ex. 703; Pianciani v. London and South-Western Ry, Co.^ 18 C. 
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JBnghton JRj/. Co., 4 C. B. N. S. 307 ; 27 L. »T. C. P. 205 ; lELearn T. 
JLondonand South-Western Hy. Co., 10 Ex. 7i*3; Stoessiger\. South* 
JSastern Sy. Co., 3 E. & B. 649 ; Mytton v. Midland Ry, Co., 4 H. 
& N. 615 ; 28 L. J. Ex. 385 ; Behrens y. Great Northern By. Co.f 
6 H. & N. 3G6 ; 30 L. J. Ex. 153. 


Beplicafion to the Pica of the Carriers Act that the Loss was occa* 
sioned hy the Felonious Acts of the BcfendanV s Servants (1 
Will. IV, c. 68, 8) {a). 

That the loss of the said goods iu the declaration mentioned arose 


B. 226.) If therefore the goods have in fact been lost, and the declaration 
charges onlj a breach hy non -deli very, the plea of the Carriers Act should 
allege that the non-delivery complained of was by reason of the loss. (See 
plea in Pianciani London and South- }yesteni By. Co., supra.) The 
statute protects the carrier from all liability for loss except that arising from 
tlie felonious acts of his servants. lienee a replication to the above plea 
tliat the loss wtis occasioned by the defendant’s negligence was held bad. 
{Hinton r. Jjihhin, 2 Q. B. 646.) Under the statute, s. 8, the carrier is 
liable for the felonious acts of his servants, whether arising from his own 
negligence or not. {Metcalfe x. London and liriyhton By. Co., 4 C. B. N. S. 
307 ; 27 L. J. C. P. 205 , Great Northern By. Co. v. Bimelt, 18 C. B. 
575 ; 27 L. J. C. P. 201.) 

The notice required by s. 2 is immaterial, and need not be averred in the 
plea, where the plea is founded on the omission of the plaintilf to declare 
the value. {Baxendale v. Hart, 6 Ex. 769.) The sender of the goods having 
declared their value in accordance with the statute, it lies upon the earner 
to demand the increased cliarge ; and if he accejits tlie goods without such 
demand, he is liable for loss or injury to them, although tlie increased charge 
is not tendered or jjaid. {Behrens v. Great Northern By. Co., 6 II. & N. 
366 ; 30 L. J. Ex. 153 ; 31 Ib. 299.) 

As to what articles are within the Act, see Bernstein v. Ba.vendale, 6 C. 
B. y. S. 251 ; 28 L. J. C. P. 265 ; Brunt v. Midtand By. Co., 2 11. it C. 889 ; 
33 L. J. Ex. 187. It is a question of fact for the jury, \^llcthe^ an article 
is of the description mentioned in the statute. {Brunt v. Midland By. Uo., 
supra.) The box or packing case is held, in general, to be acces.sory to the 
contents for the purpo>e.s of the Act ( Jfyld v. Bickford, 8 M. & W. 443) ; 
but where tlie case contains arti<*k>, suinc w'ithin the statute and some not, 
the value of the ease and of the artiele.s not witliiii the statute may be re- 
coverable sep-arately. iTreadu in \. Great Ea.stern By. Co., 37 L. J. C. P. 83.) 

Tlie statute apjilies to carriers by land only, but a carrier who con- 
tracts to carry partly by land and jiartly by water is entitled to the benefit 
of the Act as to the carriage by land. {Pianciani v. London and South* 
Jl e.stern By. Co., 18 C. B. 220; Le Confeurv. London and South- TCestern 
By. Co., L. R. 1 Q. B. 51; 35 L. J. Q. B. lU.) 

(a) Under the statute the carrier lh liable for the felonious acts of his ser- 
Tants, whetlier arising from his own negligence or not, and a nq^lieation of 
the felony, as above, is sudieient ; whereas under a 8}u*eial contract made at 
common law, excluding his liability as an insurer, the carrier is only liable 
for ll«e felonious acts of his servants as resulting from his own negligence, 
and tlie replication should charge that the loss aro.se from the negligence of 
the defendant. {Meicatfe v. London and Brighton Bg. Co., 4 C. B. N. S. 
307 ; 27 L. J. C. P. 205 ; Great Northern By '. Co. v. Bimelt, 18 C. B. 675 ; 
27 L. «J. C. P, 201.) Where a carrier enters into a sub-contraet with other 
parties with re.spect to goods w’hich he has undtTtaken to carry, the servants 
employed by tlie latter are “servants in the en)[>loy ” of the carrier within 
the meaning of the statute. (Machu v. London and South- Western By. Co.. 

2 Ex. 415.) ^ 
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from the felonious acts of servants in the employ of the defendant, 
and not otherwise. 

Like replications : Boyce v. Chapman^ 2 Bing. N. C. 222 ; Machu 
V. South’ Western By. Co., 2 Ex. 417 ; Metcalfe v. London and 
Brighton By. Co., 4 C. B. N. S. 307 ; 27 L. J. C. P. 205, 333. 


Plea of a special contract repudiating liability for loss or damage 
unless the goods were declared and insured according to their value : 
Wyld V. Bickford, 8 M. & W. 443 (a). 

A replication to the above plea, that the goods were lost by the neg* 
ligence of the defendant (see note (a), infra) : Tf^ld v. Bickford^ 
supra ; Phillips v. Clark, 2 C. B. N. S. 156 ; 26 L. J. C. P. 168. 

B/ea to an action against a railtvay company for losing goods left 
at the cloak-room of a station, that the defendants accepted the goods 
upon a condition that they would not he responsible for the same if 
the value exceeded £\0, which it did: Van Tollv. South-Eastern 
By. Co., 12 C. B. N. S. 75 ; 31 L. J. C. P. 241. [^The Bailway and 
Canal Traffic Act, 1854 (see note (b), infra), does not apply in this 
case. J5.] 


Plea by a Bailway Company of a Special Condition exempting 
the Defendants from Liability (b). 

That the said goods were delivered by the plaintiff to the defen- 

(<?) AVhcrc tlie defence of a special contract is relied on, if the declaration 
alleges tlio terms of the contract or bailment in a form inconsistent with the 
real facts, a traverse of the allegation is in general sufficient (Jirind v. Bale, 
2 M. & W. 775 J White V. Great Western By. Co., 2 C. B. X. S. 7; Peek 
V. yorih Staffordshire By. Co., E. B. & E. 958 ; 29 L. J. Q. B. 97) ; but if 
the declaration is general in its terms, a special plea of tl\e condition quali- 
fying them may sometimes be necessary. If the contract set up is within 
tlje Kailway and Canal Traffic Act, it must satisfy the conditions of that 
statute (Booth v. Norih-Lasiern By. Co., L. R. 2 Ex. 173 ; 36 L. J. Ex. 
83 ; and see the next note). 

(h) The Raihvay and Canal Traffic Act, 3854, 1 8 V iet, c. 31. s. 7, 

enacts that every railway company and ranal'cohijSiy “ shall^o iTaoIe lo^r 
the loss of or for any injury done to any horses, cattle or other animals, or 
to any articles, goocls or things in the receiving, forwarding, or delivering 
thereof, oeeasioned by tlie neglect or default of such company or its servants, 
notwitlistauding any notice, condition, or ileclaration made and given by 
such company contrary thereto, or in anywise limiting such liability ; every 
such notice, condition, or declaration being liereby declared to be null aud 
void : Provided always, that nothing herein contained shall be construed to 
prevent the said companies from making such conditions with respect to 
receiving, forwarding, and deliver iug of any of the said animals, articles, 
goods, or things, as shall be adjudged by the Court or Judge before whom 
any question relating thereto shall be tried to be just aud reasonable: Pro- 
vided always, that no greater damages shall be recovered for the loss of or 
for any injury done to any such animals, beyond the sums hereinafter men- 
tioned ; Is ibr any horse, £50 ; lor any neat cattle, per head, 

£15; for any sheep or pigs, per head, £2; unless the person sending or 
delivering the same to such company shall, at the time of such delivery, 
Imvc declared them to be respectively of a liigher value than as above-men- 
tioned ; in w'hich case it shall be lawful for such company to demand and 
receive by way of compensation for the increased risk and care thereby oc- 
casioned a reasonable percentage upon the excess of the value so declared 
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dants, and were received by tbem to be carried as aforesaid under 
a special contract between tbe plaintiff and defendants signed by 
the plaintiff [or by the person delivering the said goods for carriage 

above tbe respective sums so limited as aforesaid, and whicli shall be paid 
in addition to tbe ordinary rate of charge ; and such percentage or in- 
creased rate of cluirge shall be notilied in the manner prescribed in the sta- 
tute 11 Geo. IV and 1 Will. IV, c. 68, and shall be binding upon such 
company in the raatiiier therein mentioned : Provided also, that the proof 
of the value of sueh animals, articles, goods, and things, and the amount of 
the injury done thereto, shall in all ca.'^es lie upon the person claiming com- 
pensation for sueh loss or injury : Provided also, that no special contract 
between such company and any other parties respecting the ivceiving, for- 
iivarding, or delivering of any animals, articles, or tilings as aforesaid shall 
be bniding upon or affect any such party unless the same be signed by him 
or by the person delivering sueh animals, articles, goods, or things respec- 
tively for carriage : Provided also, that nothing herein contained shall alter 
or affect the rights, privileges, or liabilities of any such company under the 
said Act, 11 Geo. IV and 1 Will. IV, c. 68, with respect to articles of the 
descriptions mentioned in the said Act** (sec ante^ p. 547, n. (a)). 

Under the above statute the following conditions have been held to be 
reasonable : — that “ No claim for deficiency, damage, or detention will be 
allowed unless made within three days after the delivery of the goods, nor 
for loss unless made within s even da vs of the time they should have been 
delivered.” {Lewis v. Great ifesteTii^Rv. Co.^ 5 11. & N. 867.) — “That the 
company will not be answerable for the lessor detention of any goods which 
ni;»y be untruly or incorrectly described in tlie receiving-note.** (/6.)— 
That the company would not be liable for animals above a certain value 
unless the value was declared, and an iiierea.sed charge of jiorcent. upon 
the declared value was paid, whatever di>Uuice the animal wim to be carried, 
{/Jar r Ison v. London and Brighton Bi/. Co., Wilde, 15., dissent tent 2 B. & 
S. 122; 31 L. J. Q. B. 113 ; reversing the judgment of the Queoirs Bench, 
2U L. J. Q. B. 201h) — Tliat in carrying the com])nny would not be re- 
sponsible under anv circumstances for loss of market, or for other loss or 
injury arising from delay (»r detention of train, ex})osurc to weather, stowage, 
or from any cause whatever other gross neglect or fraud, and that fish 
would be carried by certain specafied trains, subject in all cases to the im- 
mediate convenience and arrangenientsof the company. (Beat v. South Devon 
Co., 5 11. k N. 875.) — “'That the company would under any cirtnim- 
stanccs be liable for loss of market or other claim arising from delay or 
detention of any train.*’ (White v. Great Western By. ('o.^ 2 C. B. N. S. 
7 ; Lord v. Midland By. Co.y L. 11. 2 C. P. 3311 ; 36 L. J. C*. P. 170.) 

Tip?, follo ^ving con ditioy is ban* been held • —That the owmers 

of live-stlJni slioulcl umlefTalleTiTf ri.sir8~7)rcon vepance, loading and unload- 
ing w'hutsoever, as the company would not be responsible for uny injury or 
damage, howsoever caused, occurring to hve-stock of any dc^cription travel- 
ling ui)on tln ir railway (M'‘Manus v. Lancashire and Yorkshire By. Co.^ 
4 H. A M. 327 ; 2S L. J. Ex. 353 ; Gref/ory v. Midland By. Co., 2 11. & C. 
911; 33 L. J. Ex. 155); notwithstanding the owner is allowed a free 
pass for a person to take care of them. (Ihtoth v. North-Eastern Ry. Co.y 
36 L. J. Ex. 83; L. K. 2 Ex. 173. Pardington \ . South Wales By. Co.^ 
1 II. A N. 392 ; 26 L. J. Ex. 105 ; where the loss was occasioned b}” the 
neglect of the jicrson having care of the cattle.) — That upon the e^irriage of 
cattle at the ordinary rate.s the company should not he aiiswerahio for any 
damages arising from over-carriage, diTcntion, or delay in conveying or de- 
livering, howeviT c&mvi].^(Allday v. Great Western By. Co.^ 5 B. AS. 903; 
31 L. J. Q. B. 5.) — Tliat the owner must see to the eificieney of the waggon 
before he allows his stock to be placed therein, and complaint must bo made 
in writing as to all defects before it leaves the station* (Gregory v. Midland 
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as aforesaid], and subject to certain just and reasonable conditions 
contained in the said contract, one of which conditions was [that the 
defendants would not be answerable for the loss or detention of any 
^oods which ini^ht be untruly or incorrectly described in the receiv- 
ing note delivered by the plaintiflf to the defendants] ; and [at the 
time of the delivery of the said goods to the defendants the plaintiff 
delivered to them a receiving note purporting to contain a true and 
correct description of the said goods, and the defendants received 
the said goods from the plaintiff upon the faith of the said descrip- 
tion ; and the said goods were not truly and correctly described in 
the said receiving note, and were without the defendant’s knowledge 
or consent misdescribed in the said receiving note] within the mean- 
ing of the said condition. 


JJy. Co., 2 H. & C. 944 ; 33 L. J. Ex. 155.) — That horses were to be carried 
entirely at the owner’s risk Cancer. London and North-Western Ry. Co., 
7 H. & N. 477 ; 31 L. J. Ex. 65) ; unless the company offers to undertake the 
risk upon a higher rate of carriage {Robinson v. Great Western Ry. Co., 35 L. 
J. C. P. 123, where it was also held that a condition to carry “at owner’s 
risk” does not ajiply to damage caused by delay in carrying). — That the 
company should not be liable for the loss, detention, or damage of any 
package insufficiently or improperly packed. {Simons v. Great Western Ry. 
Co., 18 C. B. 805 ; Garton v. Bristol and Exeter Ry. Co., 1 B. & S. 112 ; 
30 L. J. Q. B. 273.) That the company should not be responsible for the 
loss of or injury to certain articles specified, unless declared and insured 
according to their value. {Peek v. North Staffordshire Ry. Co., 10 H. L. C, 
472 ; 32 L. J. Q. B. 211, in H. L. reversing the decision of the Exchequer 
Chamber, E. B. & E. 958 ; 29 L. J. Q. B. 97.) 

If some of the conditions are unreasonable the company may neverthe- 
less rely upon others which are reasonable. {M^Cance \. London and North* 
Western Ry. Co., 7 H. & N. 477 ; 31 L. J. Ex. 65.) The decision of the 
judge at nisi prins as to the reasonableness of conditions may be reviewed 
by the Co\irt. {Lfivis v. Great Western Ry. Co., 5 H. & N. 867 ; Beal v. 
&uth Devon Ry. Co., 5 H. & N. 875, 885.) 

It has been decided in tlie Court of Exchequer Chamber, after a conflict 
of decisions in the Courts below, that the above provision, restraining com- 
panies from making any conditions except such as are reasonable, extends 
not only to the notices and declarations, but also to the special contracts 
mentioned in the section. {M^^fan%lST. Lancashire and Yorhshire Ry. Co., 
4H. & jy. 327 ; 28 L. J. Ex. 353 ; and see Peek v. North Staffordshire Ry, 
Co., in H. L. 10 11. L. C. 472 ; 32 L, J. Q. B. 241.) But it lias been sug- 
gested that the statute only applies in cases of loss or injury occasioned by 
neglect or default .o f the company, and not to cases of accidental loss or in- 
jury in respect of which they are charged merely as insurers ; so that in the 
former eases only would such special contracts be subject to the condition 
of being reasonable, and in tlic latter case they would be vvhoUy unrestricted. 
{Uarrison v. Loudon and Brighton Ry. Co., 2 B. & S. 122 j 31 L. J. Q. B. 
113.) 

The Act does not apply to the receiving of goods by railway companies 
at their stations for safe custody and redelivery to the owners, and not for 
forwarding or carriage. {Van Tull v. South-Eastern Ry. Co„ 12 C. B. N. S. 
75 J 31 L. J. C. P. 241.) Passengers* luggage carried with a passenger is not 
within the Act, and a sjwcial contract may be made without signature that 
it shall bo carried at the passenger’s own risk. {Stewart v. London and 
North-Western Ry. Co., 3 H. C. 135 ; 33 L. J. Ex. 199.) 

Under the proviso limiting the damages for the loss, or injury to animals 
to certain sums, but permitting the company to demand a reasonable per- 
centage for increased risk upon the excess of value declared beyond such 

2 B 
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Like pleas : Lewis v. Great TFestern Co., 6 H. & N. 867 ; 
JPeek y. North Staffordshire Mj/, Co., E. B. & E. 958 ; 27 L. J. Q. B. 
465 ; 29 Ib. 97 ; 82 Ib. 241 ; Leal v. Sfjuth Devon Ity. Co., 5 H. & 
N. 875; White v. Great Western My, Co,, 2 C. B. N. S. 7. 

Like pleas as to cattle : Mardington v. South Wales My. Co., 1 H. 
& N. 392 ; Gregory v. Midland My. Co., 2 H. C. 944; 33 L, J. 
Ex. 155. 


Mica hy Carriers that the M reach was caused hy the Mlaintiff* s 

^ own Act and Default, 

That when the said ^oods were delivered to and accepted by the 
defendants as alleged, the same were by the ne<;lij;ence and default 
of the plaintifl', and without any default of the defendants, or any 
notice or knowledge thereof to or by them, [improj)erly and insuffi- 
ciently jiacked and secured]; and the defendants were prevented 
from satel}" and securely carrying and delivering the said goods as 
they otherwise would have done, and the same were not delivered 
to the plaintiff, and were wholly lost to liirn as alleged by and 
through his own negligence and default in that behalf and not 
otherwise. 

Mlea that the defendant carried the goods and offered to deliver 
them upon payment of the carriage, -which the plaintiff refused to 
210 y : — Meplication that within a reasonahle time after such refusal 
the plaintiff tendered the payment and demanded the goods, but the 
defendant refused to deliver them : Crouch v. Gt, Western My, Co,, 
2‘H. 4: 491; 26 L. J. Ex. 418; 27 lb. 345. 


Plea that the delay wOfS caused hy the line being blocked up hy a 
of snow : Mriddon v. Great Northern My. Co., 28 L. J. Ex. 51. 


Pleas to actions against carriers by sea 

Plea by a carrier hy .sea of a special contract repudiating liability 

sums, the company is not entitled to demand sueli percentage unless the 
person sending the annuals declares the higher value with the intention of 
paying it ; the company is bound to carry at the ordinary rate ol’ eliargc if 
the sender requires it, but without tlm increased rl^k, notwithstanding the 
company may have notice of the higher value of the animals. {Rohinsonv, 
South- li^estern Hy. Co., 19 C. B. N. 8. 51 ; 31 L. J. C. P. 234.) By specia l 
(jonditiqn tjye c ompany n jLay-.^enipt theJuaaulv(^s from unless the 

Tali jffi~Ls 7I ecl;.re(l and paid tor . (liarrisoHy. London and lirifflonltyfl^^, 
2 B. & S. 122, lo2 ; 31 L. J. (J. B. 113.; A declaration of value made in 
order to get the goods carried at a iow'cr rate will hind the owner on the 
question of damages. {M^Cance v. London and North-Western Hy. Co., 7 
11. & N. 477 ; 31 L. J. Ev. 65.) The proviso prott*cte the company during 
the receiving of the animal, before the ticket is taken and the contract com- 
plete. (llodf/man v. We.st Mid/and Uy. Co., 5 B. & 8. 173 ; 6 Ib. 560; 33 
L. J. Q. B.‘233; 35 Jb. 85.) 

Tlie reasonable percentage upon the excess of the declared value of ani- 
mals above the sums mentioned in the section is a question for the jury, 
and is not referred to the Court or judge under the preceding proviso of the 
section. {Harrison v. London and Brighton Ity, Co., 2 B. A 8. 122 ; 31 L. J. 
Q B. 113, " 
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for loss or damage : Phillips v. Clarke 2 C. B. N. S, 156 ; 26 L. J. 
C. P. 168 ; Phillips v. Edwards, 3 H. & N. 813 ; 28 L. J. Ex. 62 ; 
Czechy, General Steam Nav, Co., E. K. 3 C. P. 14. 

Pl<ea that defendant was presented from carrying hy perils ex- 
cepted in the hill of lading ; lieplication that the perils were incurred 
hy the negligence of the defendant : Grill v. General Iron Screw 
Collier Co.IIj. E. 1 C. P. 600; 37 L. J. C. P. 205. 

Plea that the goods were received to he carried on the terms that 
the defendants should not he liable unless hills of lading were signed, 
which was not done : Wilton v. Pay al Atlantic Mail Steam Nav, Co., 
10 C. Ji. N. S. 463 ; 30 L. J. C. i>. 3C9. 

PUa under the Merchant Shipping Act (17 ^ 18 Vlct. c. 104, 
s. 503), that the nature and value of the goods were not declared : 
Williams v. African Steamship Co.^ 1 H. & K. 300 ; 26 L. J. 
Ex. 69. * 

Plea that the damage was caused hy the goods being of a dangerous 
description, which the plaintiff well knew, hut of which he gave no 
notice to the defendant: Hutchinson y. Guion, 5 C. B. N. S. 149; 
28 L. J. C. P. 63 ; and see Alston v. Herring, 11 Ex. 822 ; 25 L. J. 
Ex. 177 ; Farrant v. Barnes, 11 C. B. N. S.553; 31 L. J. C. P. 137. 

Pica hy a carrier of stoppage in transitu hy an unpaid con- 
signor (a) : Jones v. Jones, 8 M. & W. 431 ; Sheridan y. Keio Q,uay 
Co., 4 C. B. N. S. 618 ; 28 L. J. C. P. 58. 


Plea to action for freight that the goods were damaged hy the neg- 
ligence of the master so as not to he worth the freight, and defendant 
a))andoncd them to (he shipowner : Pakin y. Oxley, 15 C. B. N. S. 
646 ; 33 L. J. C. P. 115. \^Hcld a had plea, the only remedy being hy 
a cross action ; and see Meyer y. Presser, 16 C. B. N. S. 646; 33 
L. J. C. P. 289, where a plea setting up a right to deduct from freight 
the value of missing goods was held 
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General Issue (5). 

** Never Indebted,” ante, p. 461 ; “ Non assumpsit,” ante, p. 465 ; 
“ Non est factum,” ante, p. 467. 


(a) As to the law of stoppage in transitu see The Tigress, 32 L. J. Adm, 
97 > BoUonx. Lancashire and Yorkshire Ry. Co., L. R. 1 C. P. 431 ; in the 
case of a general ship belonging to the yenclcc, see Schoisman v. Lancashire 
and Yorkshire Ry. Co., L. K. 2 Ch. Ap. 332 ; 36 L. J. C. 361 ; Berndison 
V. Strang, L. R. 4 Eq. 481 ; 36 L. J. C. 879, 

(A) To indehifafus counts for freight and demurrage (see ante, p. 137) 
the gcnei*al issue is net'er indebted, which denies that there was a simple 
contract to jiay freight or demurrage, and the earning of the fi*eight or de- 
murrage uuder it (see ante, p. 461). 

To special counts the general issue denies the making of the charter- 
party ; and the form of non assumpsit or non est factum is applicable 

2 B 2 
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Plea ihat the lidblliiy of the charterer was to cease on loading a 
cargo worth the freights on which the captain was to have a lien: 
Pannister v. Breslauet% 30 L. J. C. P. 195 ; L. P. 2 G. P. 497 ; and 
see Oglesby v. Yglesias^ E. B. & E. 933 ; 27 L. «T . Q. B. 35b ; Jl£/7- 
vain T. Perez^ 3 E. & E. 495 : 30 L. J. Q. B. 90. 


Plea to action for freight ^ to he advanced on sailing qf shipf that 
the ship did not sail pursuant to the charterparty : Thompson v. 
Gillespy, 5 E. & B. 209; 24 L. J. Q. B. 340; and see Hudson v. 
Billon, 26 L. J. Q. B. 27. 

plea, to count for freight, that the plaintiff, the shipoivner, vms 
not read If and willinq to deliver the cargo (a) : Paynier v. James, 
L. B. 2 G. P. 3^48. 


That the Defendant, the Charterer, did not Iceep the Ship on 

Demurrage. 

That he did not keep the said ship on demurrage as alleged. 


That the Defendant, the Charterer, did not detain the Ship, 

That he did not detain the said ship beyond the periods agreed 
upon in the said charterparty for loading and discharging and de- 
murrage, as alleged. 


Plea that the charterparty proidded that detention by ice was not 
to he reckoned, and that the detention sued for ivas occasioned by 
ice : Hudson Ede, L. P. 2 Q. B. 501) ; 36 L. J. Q. B. 273 ; 37 Ib. 
166 ; and see Kearon Pearson, 7 H. & N. 386/ 31 L. J. Ex. 1. 


That the Defendant, the Charterer, did load a complete Cargo, 
That he did, within a reasonable time after the arrival of the said 


accordinfj to whether the instrument is a simple contract or a deed. The 
pciibrmance of conditions precedent must bo sjjccifically traversed ; and the 
breaches should be denied by specific traverses in tlie terms of the breaches 
alleged in tlie declaration, Jis in tlic above forms. 

It has been held that in an action against the owner, if he relies upon 
any exceptions in the charterparty, he must plead that he comes within 
them ; and the plaintiff’ need not negative this in the declaration. {Wheeler 
V. Bacidge, 9 Ex. 668.) But see, as to pleading provisions and excep- 
tions, Dawson v. Wrench, 3 Ex. 359 ; Browne v. Knill, 2 B. & B. 395 j ante, 
pp. 60, 466 ; 1 Chit. PI. 7th cd. 317. 

{a) The delivery of cargo and payment of freight arc, in general, concur- 
rent acts, and thcr» must be a concurrent readiness and willingness to 
perform them ; unless the charter}mrty expressly provides that the goods 
arc to be delivered before or after the payment of the freight. {Ih . ; Foster 
V. Colbg, 3 H. 4c N. 705 ; 28 L. J. Ex. 81 ; Black v. Bose, 2 Moore, P. C. 
N. S. 277.) 
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ship at , load her there with a full cargo, according to the said 

charterparty. 

I^leas to actions for not loading 

That the ship did not sail for the port of loading on the appointed 
day as required hy the charterparty : Glaholm v. Mays, 2 M. G. 
25/ ; Crookeioit v. Fletcher^ 1 H. & N. 893 ; 26 L. J. Ex. 153. 

That the ship was not ready to load at the appointed time as re- 
quired hy the charterparty : Oliver v. Fielden^ 4 Ex. 135 ; Seeger 
V. Duthie, 8 C. B. N. S. 45. 

Plea of delay in the arrival of the ship at the port of loading^ 
whereby the ohjvctof the voyage was frustrated : Clipsham v. Yertue^ 

5 Q. B. 265 ; Tarrahochia v. HicJciey 1 H. & N. 183 j 26 L. J. Ex. 
26 ; and see Freeman v. Taylor, 8 Bing. 124 ; Andrew v. Chappie, 
35 L. J. C. P. 281 ; L. R. 1 C. P. 643. 

Pleas of breach of warranties in the charterparty as to the then 
place of the ship: OlUve v. Booker, 1 Ex. 416; and see Behn v. 
Burness, 1 B. & S. 877 ; 3 Ib. 751 ; 31 L. J. Q. B. 73 ; 32 Ib. 204. 

That the ship was not classed as A 1 at Lloyds, as warranted hy 
the charterparty : JIurst v. Ushorne, 18 C. B. 141 ; 25 L. J. C. P. 
209 ; s(e OlUve v. Booker, 1 Ex. 416 ; liouth v. Macmillan, 2 H. 

6 C. 750 ; 33 L. J. Ex. 38. [SmcA warranty applies only to the time 
of making the charterparty, and not during the continuance of the 
voyage. Ji.] 

That the ship was not of the size stipulated for in the charterparty : 
Windle v. Barker, 25 L. J. Q. B. 349; Bust v. Bowie, 5 B. & S. 
20; 32 L. J. Q. B. 179 ; 33 Ib. 172; 34 Ib. 127. [The size is matter 
of description only^ and not a condition precedent requiring exact 
compliance with, unless expressly so stipulated. /6.] 

That the ship was not tight, .stanch, a7id strong, as agreed in the 
chartcrpai'ty, whereby the object of the voyage teas frustrated : Tar- 
rahockia v. Jlickie, 1 II. & N. 183; 2() L. J. Ex. 26; and see 
Thompson v. Gillespy, 5 E. & B. 209 ; 24 L. J. Q. B. 340. 

That the ship teas damaged and 7'endered unfit to receive a cargo 
hy the negligence of the master, who'ehy the defendant teas prevented 
from loading : Taylor v. Clay, 9 Q. B. 713. 

That the Defendant, the Oivner, was pi'cvented f7'077i completing the 
Voyage hy Causes excepted in the Chartioparty. 

That the defendant was prevented from completing the said 
voyage by perils and casualties excepted in the said charterparty, 
that is to say, by the dangers and accidents of the seas, rivers, and 
navigation. 

A like plea : Schilizzi v, De7'7*y, 4 E. &. B. 873. 

Plea that the defendant was p7'ev€nted f7^oni loading hy restrahit 
of rulers within the exceptio7i in the cha)'te7party : Barrick v. Buba, 
2 C. B. N. S. 563 ; Bi^uce v. Nicolopulo, 11 Ex. 129 ; Bussell v. 
Fientann, 17 C. B. K. S. 163 ; 34 L. J. C. P. 10. 

That a Declaration of War 7'endered the Performance of the 

Charterparty illegal. 

That after the making of the said charterparty, and before the 
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alleged breach thereof, war was declared and proclaimed by her 
Majesty Queen Victoria against the Emperor of Itussia, and tliis 
kingdom and the empire of Eussia then began and at the time of the 
alleged breach continued to be at war with one another, of which 
the plaintiff and defendant then had notice ; and at the time of the 
alleged breach the plaintiff and the defendant w ere subjects of and 
owed allegiance to lier said Majesty, and the said ship was a British 
ship registered according to law in that behalf, and the said port of 

was part of the said empire of Kussia, and no licence from her 

said Majesty was obtained for loading any cargo on board the said 
ship at the said port, and the defendant could not then have loaded 
the said ship as agreed upon, nor could the plaintiff then have pro- 
cured and snipped such cargo as agreed upon without trading and 
corresponding with the subjects of the said Emperor of Ilussia, so 
beiug at war with this kingdom as aforesaid. 

Like pleas : Averp v. Bowden, 5 E. & B. 714 ; 25 L. J. Q. B. 49 ; 
26 Ib. 3; jReid v. Hoskins,, 4 E. & B. 981 ; 5 lb. 729 ; 25 L. J. 
Q. B. 55 ; JEsposito v. Bowden, 4 E. & B. 963; 27 L. J. Q. B. 17 ; 
Barrick v. Bubat 2 C. B. S. 503. 




Checks. 


Sec the pleas to Bills and Notes : ante, p. 520. 


Circuity of Action (a). 


Pleas to actions on bills in avoidance of circuity of actio7i : ante, 
p. 531. 

Plea to an action by executors, that the testator coniraeted to in^ 
demnify the defendant ayainst the causes of action : (Jonnop v. Levy, 
11 Q. B. 769.‘ 

Circuity of Art ion — Wlicrcror the rij»;hl8 of the litigant parties are 
such that the defendant would be entitled to recover biwk from the plain- 
tiff the same uinouiit of damages which the jdaintiff seeks to reeover, the 
defendant may plead the facts whieli eon.-litutc sucli right as a clefent*e, for 
the purpose of avoiding circuity of action {Turner v. Davies, 2 Wins. 
Saund. 150, and see Ih, note (2), where jjleas held good in avoidance of 
circuity of action are collected ; Charles v. A! tin, ] 5 (\ B, 16 ; 2d L. J. C. P, 
197 ; 'Connop v. Levy, 11 Q. 15, 7G9 ; Sehloss v. Jleriot, 14 C. 15. X. S. 59; 
32 L. J. C. P. 211.) A claim for unlicjuidated damages ennnot bo so 
pleaded, wliere tlic men,‘iuro of damages is not necessarily identical in both 
cases. (Charles v. AlUn, supra ; AHnsJmll v. Oakes, 2 IT. & N. 793 ; 27 
L. J, Ex. 194 ; Alston v. Uerrinq, 11 Ex. 822 ; 25 L. «T. Kx. 177 ; Jackson 
v. Isaacs, 3 II. & N. 405 ; Dakin v. Oxleq, 15 C. B. N. S. 616 ; 33 L. J. 
C. P. 115 ; where sec pleas deficient in fliese res j wets.) Nor can a mere 
cro88-<*laim for unli(]uidated damages he pleaded as a deftmee on equitable 
grounds. (Stimson 1 JI, k K. 831 ; Atierbnry v. Jarvie^ 2 11. A N* 

114; Minshull v. Oakes, 2 II. & N. 793 ; post, p. 571.) 

A covenant or agreement not to sue for the same cause of action may be 
pleaded in bar to avoid circuity of action. It operates between the parties to 
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Company. 

General Issue (a). 

** Never indebted/* ante, p. 461. 


the covenant or agreement as a release of the cause of action, and may 
be so pleaded. (See “ IteleasCy' post ; 2 Wms. Saund. 47 g g, 150 ri. (2) ; 
Ford V. Beech^ 11 Q. B. 852, 871.) But a covenant not to sue one of two 
joint debtors does not operate as a release of the other {Dean v. Newhall, 
8 T. B. 168; Ihitton v. Egre, 6 Taunt. 289; Willis v. De Castro, 4 
C. B. N. 8. 216 ; 27 L. J. C. P. 243) ; and a release in terms of one 
of two joint debtors, reserving all remedies against the other, amounts 
only to a covenant not to sue and not to a release. {'Willis.N. De Castro, 
supra.) 

A covenant or agreement not to sue for a limited time cannot be pleaded. 
{Thimhlehif v. Barron, 3 M. & AV. 210 ; 2 Wms. Saund. 150 a.) But a co- 
venant not to sue for a limited time, with a condition that if a suit be brought 
before the time tlie right shall be forfeited, 0 ]>erates as a bar by force of the 
condition, if the action be brought within the time, and may be pleaded 
in bar. ((llbhons x. Vouillon, 8 C. B. 483 ; Belshaw v. Bush, il C. B. 191, 
202, 201.) So also, u covenant not to sue for a limited time, with a proviso 
that it may he pleaded in bar to an action brought during that time. 
(Walker v. Nevill, 34 L. J. Ex. 73 ; Comer v. Sioeef, 35 L. J. C. P. 151.) A 
bill taken for and on account of a debt is a conditional payment during the 
currency of tlic hill, and may he jdeaded in bar to an action for the debt. 
(Belshau'i v. Budi, supra; 2 Wms. Saund. 103 5, (c) ; and see anfe,^, 
540.) A contra<*t of indemnity made by the plaintiff to the defendant in 
rcsj>cct of the d<‘l)t sued for may he pleaded as a defence on this ground, as 
where the plnintitl* sued a provisional director of a company to whom he 
had given an indemnity from all liability in iirder to induce him to become 
such director. {Connop v. Levy, 11 Q. B. 769.) A covenant by one of two 
plaintiffs not to sue the dcfeudaiit for any debt due from him to that plain- 
tiff, caimot be jileaded in bar of an action by the two plaintiffs for a debt 
due to them jointly. ( Wal$uesleyx. Cooper, 11 A. A E. 216 ; 2 Wms, Saund. 
150 fli, (/’).) In an action by three joint pnyc'cs of a promissory note against 
one of several makers, a plea that one of the plaintiffs was also one of the 
makers, and therefore would be bound to contribute to the defendant his 
share of what was recovered, was held a bad plea, and could not be sup- 
ported as a defence to that portion of the claim on the ground of avoiding 
cinmity of action. (Beecham v. Stnilh, E. B. & E. 442 ; 27 L. J. Q. B. 257.) 

(a) By the Companies Clauses Consolidation Act, 1815, 8 & 9 Yict. c. 
16, 8. 26, a statutory form of declaration for calls is given. (See ante, p. 
141.) By s. 27 it is provided that “on the trial or hearing of such ac- 
tion or suit it shall be sutllciont to prove that the defendant, at the time of 
making such call, was a holder of one share or more in the undertaking, and 
that such call was in fact made, and sucli notice thereof given as is directed 
by this or the special Act ; and it shall not be necessary to prove the ap- 
jmintincnt of the directors who made such call, nor any other matter wliat- 
soover ; and thereupon the comjiany shall be entitled to recover what shall 
bo due npoii such call, with interest thereon, unless it shall appear either 
that any such call exceeds the prescribed amount, or that due notice of such 
call was not givtui, or that the prescribed interval between two successive 
calls hud not elapsed, or that calls amounting to more than the sum pre- 
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Pleas traversing the incorporation of the company : Liverpool 
Forough Ba 7 il.' v. Mellor^ 3 H. & N. 551 ; 28 L. J. Ex. 78. 

Plea that the company was not dnly registered : see 25 ^ 26 Viet, 
c. 89, ss. 205, 206, 209, 210 ; Agricultui*al Cattle Ins. Co. v. Fiiz^ 

f e^^ald^ 16 Q. B. 432 ; London Monetary Advance Co. v. Smith, 3 
[. & N. 543 ; 27 L. J. Ex, 479 ; London and Provincial Provident 
Soc. y. Ashton, 12 C. B. K. S. 709,728. 


scribed for the total amount of calls in one year, had been made within 
that period.” 

It lias been hold that those matters are all put in issue by the plea of 
never indebted ; and accordingly, that pleas traversing that tlic defendant 
was holder of the shares, that the call was made, that notice was given, that 
the defendant liad forfeited his shares, and the like, are unneeessarv. {London 
and Brighton Bi/. Co. v. U'ihon, 6 Bing. N. C. 135 ; London and Brighton 
Sy. Co. y , Fairclough, 6 Bing. N. C. 270; Sonth-Pastern By. Co.y. llehble- 
white, 12 A. & E. 497.) Under this issue the defendant may show that lie 
is not a sliareholder de jure, notwithstanding tlie primd facie evidence of 
the register. {Shropshire Union By. Co. v. inderson, 3 Kx. 101.) A plea 
that before the call was payable the defendant tninsferred his shares to an- 
other, wlureby ho cea.sed to be a proprietor of the shares and to be liable 
to the call, was held to be ineivly an argumentative denial that the defen- 
dant was indebted. {Aytef>bury By. Co. v. Mount, 7 M. & O. 898.) 

By 8. 9. of the above Act, it is provided that the company shall keep a 
book, called the “ Register of Sliareholders,” in which sliall be entered tlie 
names of the shareholders with the number of sliaros to whieli the> are re- 
spectivcly entitled, distinguishing each share by its number, and the 
amount of subseriptions paid on .such sliare<, and such book sliall bo 
authenticated by tlie seal of the company aflixed thereto at an ordinary 
meeting. 

And by s. 28, “the production of the register of shareholders sliall he 
primd facie evidence of tlie defmdant being a shareholder, and of the 
number and amount of his shares.” 


Jhe keeping a pd ffea lnig^of the register of shareholders, under s. 9, is di- 
rectory only, and is not essential to constitute a person a shareholder';“TjiJt 
it tlie register is relied on as the evidence to chai^* a shareholder under s. 
28, iL must contain all the particulars nm'SsarV tocharge him ; as for in- 
the appr oiiria tion of siiecifically numbered shares. (Tf olverhampion 
'ertcorl^rUu. v. ftaudce.fora, 11 C. B. 1*7. S. 4T>G ; 29 1j. J. C. 1*. 
121 ; 31 Ib. 184 ; /ri.^h Peat Vo. v. PhiiUps, 1 B. & S. 598 ; 30 L. J. Q. B. 
114, 303; East Gloiu'estershire By. Co. v. Bartholomew, L. R. 3 Kx. 15; 
37 L. J. Ex. 17.) 

The Act for the Registration, Incorporation, and Regulation of Joint 
»Stoek Companies (7 & 8 Viet. c. 110, s. 55), contained similar provisions as 


to the declaration and evidence. There were no similar provisions in the 
Joint Stwk Companies Acth, 1856, 1857. But “ The Companies Act, 1862,” 
25 & 26 Viet. c. 89 (repealing the 7 & 8 Viet. e. lit), and the Joint Stock 
Companies Acts, 1S56, 1857), by s. 70, enacts that “In any action or suit 
brought by the comjiany against any member to recover any call or other 
monies due from such member in his ehanieter of member, it shall not be 


Ttef*essary to set forth the special matter, hut it shall be suflicient to allege 
that the defendant is a menibcr of the company, and is imh*bted to the 
company in re»peet*of a call made or other monies due, wliereby an action 
hath accrued to the company.” (See ante, p. 142.) B}’ s. 25, the company 
is required to keep a register of members wdth tlie jiarticulars tliercin men- 
tioned J and by s. 37, ” The r egister of menihey s shall be primd facie evidence 
of any matters by this AcUclirected oraut homed to be inserted thereiu.” 



Company, 661 

JP/ea to an action for calls, that the directors maJcing the calls 
V)et*e not properly appointed: Ilowheaoh Coal Co. v. Teague, 5 H. & 
N. 151 ; 29 L. J. Ex. 137. 

JPleas to an action against a contributory for calls, that the liquid 
dators were not duly appointed: Anglo- Californian Gold Mining 
Co, Y, Letvis, 6 H. & N. 174; 30 L. o. Ex. 50. 


Plea to an action for calls, that the articles of Association provided 
that the whole capital of the company should be subscribed for before 
any business was commenced or calls made, and that the whole capi- 
tal had not been subscribed for : North Stafford Steel Co. v. Ward, 
L. E. 8 Ex. 172 ; and see London and Continental Ass. Soc. v. Red- 
grave, 4 C. B, N. S. 624 ; Ornamental Woodwork Co. v. Brown, 
2 H. & C. 63 ; 32 L. J. Ex. 190. [^The mere fact of all the capital 
not having been subscribed for is not a condition precedent to the 
liability for calls unless the articles of association so provide. Ib.~\ 

Plea to an action for calls, that the calls were in excess <f those 
empoivered to he made : Welland By. Co. v, Berrie, 6 H. & N. 416 ; 
30 L. J. Ex. 163. 

Plea hi an action on a covenant made with the plaintiff to pay 
calls, that they were due to a hanking copartnership established 
under 7 Geo. IV, c. 46, and that the public officer ought to sue : 
Chapman v. Milvain, 5 Ex. 61. 

Plea that the debt was due from the defendant as a member of a 
like banking copartnership, and that the public officer ought to he 
sued : Steward v. Greaves, 10 M. & W. 711. 


Pleas in Actions by and agaimsi Incorporated Companies of Infor- 
mality In the Contract (a). 

Plea to an action on a contract under seal, that it was executed 


To a declanition for calls by a company incorporated by a colonial Act 
setting out tlie facts slmwing the liability of the defendant as a sliareholder, 
the defendant may plead never indebted, and put in issue all the facts 
stated. (JTelland Rg. Co. Blake, 6 H. & N. 410; 30 L. J. Ex. 161.) 


The ncriod of limitation for an action for calls under a statute is twenty 


rare. li. 826) ; but it seems that an action for calls under a fordgnor 
colonial statute is founded on a simple contract, and the period dfiimita- 
flBli is i lx years by 21 Juc. I, c. 16. {Welland Ry. Co. v. Blake, 6 II. &: N. 
410 ; litTL*. ti. it.x. 161.) Calls made on a contributory under the winding 
up clauses of the Companies Act, 1862, are deemed to be specialty debts. 
(25 & 26 Viet. c. 89, s. 75 ; see Robinsoii's case, 6 Be G. M. & G. 572 ; 26 
L. J. C. 95.) 

(a) Tlie objection that the seal of the company has been affixed without 
the authority i*equired by the act of incorporation may be taken under the 
plea of MOW esf factum. [Hill v. Manchester and Salford Tf^atericorks Co., 
6 B. &- Ad. 866; D'Arcy v. The Tamar, etc.. By. Co., L. R. 2 Ex. 158 ; 
36 L. J. Ex. 37.) Tlie objection that the contract of the company is ultra 
vires and therefore illegal, must in general be specially pleaded ; but if the 
facts showing tlie illegality suflicieiitly appear upon the record the objection 
may be taken by demurrer. {The South Wales By. Co. v. Redmond, 10 
C. B. N. S. 675 J and see ante, p. 468.) 
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and sealed without the pro^r authority required for that purpose hy 
the act of incorporation : Foyal British Bank v. Turnaand, 0 E. & 

B. 327 ; 24 L. J. Q. B. 327 ; 25 Ib. 317 ; Prince of Wales Ass. Co. 
Y, Harding, E. B. & E. 183 ; 27 L. J. Q. B. 297 ; Agar v. Athe^ 
7iceum Ass. Co., 3 C. B. N. S. 725; 27 L. J. C. P, 95 ; Curteis t. 
Anchor Ass. Co., 2 H. & N. 537; 27 L* J. Ex. 14; Balfou/r v. 
JEmest, 5 C. B. N. S. GOl ; 28 L. J. C. P. 170. to these defences, 
see JErnest y. Kicholh, 6 H. L. C. 401.] 

Pleas that the contract sued upo7i was not made according to the 
form required hy the constitution of the company : Bill v, JDarenth 
By. Co., 1 H. & N. 305. 

Plea that the contract was hy parol only, and not under the seal 
of the company : London Dock Co. y. Sinnott, 8 E. & B. 347 ; 27 
L. J. Q. B. 129 ; see Prend y, Dennett, 4 C. B. K. S. 576 ; 27 L. J. 

C. P. 314. 


Pleas that the contract made was heyond the powers of the company: 
Batetnan y. Mayor, etc,, of A.shfon-under-Lyne, 3 H. & N. 323 ; 27 
L. J. Ex. 458; South Yof'kshire By. Co. y. Oi'cat Northern By. Co., 
9 Ex. 55 ; Hamhro* v. Hull pi re Ins. Co., 3 11. & N. 789; 28 L. J. 
Ex. 62 ; Payne v. Mayor of Brecon, 3 If. & 572; 27 L. J. Ex. 

495; see Chambers v. Manchester and Milford By. Co., 5 B. & S. 
588; 33 L. J. Q. B. 268. 


Plea that the eo}\tract was made hy the defendants as promoters 
of a joint-stock company before proidsional registration, on behalf of 
the compa7iy, contrary to 7 4' ^ Viet, c, llo, ss. 23, 21*. Bull y. 
Chapman, 8 Ex. 441; Job v. Lamb, 11 Ex. 539. 

A like plea, together with a plea under 10 Sf 11 Viet. c. 78, s, 7 ; 
Abbot T. Bogers,'lQ C. B. 277. 


Plea by a company that the plaintiff was a director if the company 
at the time of makitig the contract sued on, and was intei'csfeil therein, 
(.seel 4* 8 Vici. c. 110, .s. 29 :) Stcars v. South Pssex Gas Co., 9 C. B. 
!X. S. 180; 30 L. J. C. P. 49; see Be Gat'd ff Pt'cservvd Coal Co., 
32 L. J. C. 154. 


Plea to an action on a promUsory note, that it was made by the 
defendants as the direct or.s of a company, and teas binding on the 
company only : Aggs Y, Nicholson, 1 11. & 165 ; Lindas Y, Mel- 

rose, 2 11. & N. 293. 


Plea that the defendant was induced to take the shares by fraud : 
see “ Fraud,** post, p. 586. 

Plea of the infancy of the plaintiff at the time of taking the 
shares : see Infancy,** post, p. 605. 



Composition ; Conditions Precedents 

Composition taken fob the Debt. 
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Plea that the Pefend ant paid a Composition for the Peht, under an 
Agreement toith the Plaintiff and his other Creditors, 

That he was indebted to the plaintiff as alleged and to divers 
other persons respectively ; and it was thereupon mutually agreed 
by and between the defendant and the plaintiff and the said other 
persons, that the defendant should pay to the plaintiff and the said 
other persons respectively, and that the plaintiff and the said other 
persons respectively should accept from the defendant a composition 

at the rate of shillings in the pound on their respective debts, 

in full satisfaction and discharge of their said respective debts ; and 
the defendant afterwards, in pursuance of the said agreement, paid 
to the plaintiff, and the plaintiff accepted and received from the de- 
fendant, the said composition on the said debt of the plaintiff in full 
satisfaction and discharge of the said debt. 

Like pleas: lieay v. Richardson, 2 C. M. & R. 422; Jones y . 
Senior, 4 M. & W. 123 ; Matthews v. Taylor, 2 M. k G. 667 ; 
Roslinq v. Mugqeridqe, 16 M. & W. 181 ; Boyd v. Hind, 1 H. & N. 
938 ; 26 L. J, Ex. 164. 

A like plea, eonel tiding with a tender of the amount of the eompo^ 
sition, and payment of the amount into Court: Norman v, Thompson, 
4 Ex. 755 ; S^payment into Court of the composition without tender 
according to the agreement would not he suffkdcnt: Hazard v. Mare, 
6 H. k 435 ; 30 L. J. Ex. 97 ; and see Cooper y , Phillips, 1 C.M. 
k K. 649, where a plea alleging a waiver of payment of the compo^ 
sition was held hadf\ 

Plea of a composition agreement accepted in satisfaction without 
payment : see Good v. Cheesman, 2 B. & Ad. 328 ; Rvans v. Powis, 
1 J<:x. COl ; Boi/d y. Hind, 1 H. & N. 938 ; 26 L. J. Ex. 164, 166. 

Plea of a composllion made with some of the ereditors including 
the plaintiff: Norman v. Thompson, 4 Ex. 755 ; Boyd v. Hind, 1 
H. k N. 938 ; 26 L. J. Ex. 164. 

Plea of a composition deed under the Bankruptcy Act, 1862, s, 
192, and tender of the composition : Garrod v. Simpson, 34 L. J. Ex. 
70; Scott V. Berry, 3 11. k C. 966; 34 L. J. Ex. 193; Clapham v. 
Atkinson, 4 B. A S. 730 ; 33 L. J. Q. B. 81 ; and see ante, p. 517. 


Replication, that the defendant, without the consent or knowledge 
of the plaintiff, gave additional benefits beyond the composition to 
others of the creditors to induce them to agree to the composition : 
jDatiglish v. Tennent, 36 L. J. Q. B. 10; L. B. 2 Q. B. 49. 


Conditions Pbecedent (a). 

Plea averring a Condition Precedent and denying the Performance 

of it. 

That the alleged agreement {if it was one which must necessarily 


(a) The general averment of the performance of conditions precedent 
may be used, when necessary, in picas and subsequent pleadings as well as 
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hctve been in writing in order to he valid^ and it is not stated in the 
derla?*atioK to hare been so, add, was reduced into writing, and signed 
by the plaintiff and the defendant respectively, and] was made subject 
to certain terms or conditions then agreed on by and between the 
plaintiff and the defendant [if it was hi writing add, and contained 
therein] that is to say, upon the terms or conditions [that the said 

f oods should be made according to certain patterns to be furnished 
y the plaintiff to the defendant and not otherwise, and that the 
plaintifl should furnish the same to the defendant in a reasonable 
time in that behalf to enable the defendant to perform the said 
agreement ou his part, or as the ('ase may be'] ; and the plaintiff did 
nqt [furnish (he said patterns or any of them in a reasonable time 
in that behalf to enable the defendant to perform the said agree- 
ment, or as the case may be], and the defendant was prevented from 
performing the said agreement on his part, by the said neglect and 
default of the plaintiff. 


Confession of Plea. Soc Nolle Prosequi post. 


in declarations ; and the ojiposite party cannot, in the plea or replication 
or other pleading, deny such averment generally, but must 9]>ecify iu his 
pkni, etc., tl»e condition or eouditions pre<*t*dent the pcrfornmnee of which 
he intends to contest. (C. L. P. Act, 3852, s, 57 ; see ante, j>. 147 ) Jiy 
the C. L. P. Act, 1852, ss. 77, 78, u plaint itf or defendant is at liberty to 
traverse the whole of any plea or Mibbcquent pleading of the op})osite party 
by a general denial (see ante, p. 451) ; but it seems doufitful whether this 
liberty extends to denying genenilly the averment of the j>erformanee of 
condition.^ ]»rece(leiit, against the express enact ment of s. 57. (See per 
Brarawell, B., Tetley v. WanJess, L. K. 2 Ex. 21, 25.) 

The denial of the jierforinance of eaeli condition precedent must be 
pleaded in a separate plea. The plea should he framed pre(•i^el v as a specific 
traverse would be, supposing the performanee of the condition were speci- 
fically alleged in the declaration ; but the words “as ullegiul,” whieh fre- 
quently conclude a traverse of an cxjiress averment, are u.simlly omitted. 

The declaration sometimes inijiroperly omits to state some of tlie condi- 
tions precedent arising out of a contract, merely ullt'ging that it was agreed 
by and between the jilaintifi' and the defendant “ ujion certain terms and 
conditions therein mentioned,” etc., and then avers generally the perforiii- 
Biice of ail conditions prcce<lent, involving therein the unexpres.sed condi- 
tions. In such a case the defendant is obliged in his plea to allege ex- 
pressly the condition on which he relies as fanning J>art of the contract, 
in order to enable him to deny tK*rfornmnce or fuiniment, ns in the 

above form. {Jieal v. South iJeron lly. Co., 5 il. & jS\ 875 , 2‘J L. J. Ex. 
441.) If the defendant is unwilling to take ujion himself to determine 
wiiether the supposed condition is material or not, tlie safest course is to 
set out the whole of the contract, or the part on wliieh he relies, in hcBo 
verba, and then add the denial of the performance of the condition. (See 
ante, p. 438.) 

As to what are Conditions precedent and the rules for determining the 
construction of contracts in this resjieet, see the notes to Pordage v. Cole, 
1 Wins. Saund. 311) /; and Cutter v. Powell, 2 Smith, L. C. 6th ed. 1; 
Leake on Contracts, p. 332. As to tlie waiver or discharge of conditions 
precedent, see post, “ Rescission of Contract,^' 



Conviction of Felony ; Durese, 

Conviction of Felony (a). 
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Flea that the plaintiff was convicted of felony : FullocJc v. Fodds^ 
2 B. & Aid. 258 ; and see Smethurst v. Tomlin^ 2 S. & T. 143 ; 30 
L. J. Prob. 269. 

A like plea ^pleaded puis darrein continuance : Famett v. Tuondon 
and North-lfVestern JRy. Co., 5 H. & N. 604; 29 L. J. Ex." 334. 

See a count on a promissory note^ averring that the payee was 
found felo de se^ whereby the note became forfeited to the crowuy and 
a grant from the crown to the plaintiff : Lambert v. Taylor^ 4 B. & 
C. 138. 


COVEBTUEE. 

See “ Abatement f ante, p. 473 ; “ Husband and Wifef post, p. 598. 


Dbunkenness (5). 

Flea that the Fefendant teas Intoxicated at the time of Contracting. 

That at the time when the defendant made the alleged promise 
[or agreement, or executed the alleged deed, or, to an indebitatus 
count, contracted the alleged debt], he was so intoxicated, and un- 
der the intlueiice of liquor, and thereby so entirely deprived of the 
use of his reason, that he was unable to comprehend the meaning 
or effect of the said promise [or agreement, or deed, or contract], 
or to contract thereby, as the jdaintiff* then well knew. 

Like pleas : Gore v. Gibson, 13 M. & W. 623 ; Hamiltoii v. 
Grainger, 6 H. & 40. 


Dcbess (c). 


(a) By a conviction of felony the goods and chattels of the felon are im- 
mediately forfeited to the crown ; by attjiinder, wliich follows upon judg- 
ment given, liis lands and tenements are forfeited. (Co. Lit. 390 h.') 

The conviction of the plaintifl'of felony, or the attainder of the plaintiff, 
whereby the cmi.se of action was forfeited may be pleaded in abatement or 
in bar ; but a defendant cannot plead his own conviction or attainder. 
(1 Cint. PI. 7th ed. 462 ; and see per Willes, J., Kynnaird v. Leslie, L. R. 
1 C. P. 389, 400.) 

(b) A contract may be avoided on the ground that the party making it 
•was at the time incapable of contracting from intoxication, to the knowledge 
of the other party. {Gore v. Oibson, 13 M. & W. 623 ; Molton v. Cam- 
roux, 2 Ex. 487, 501 ; and see Insanity f post.) Under such circum- 
BtancoB a person may become liable for necessaries supplied to him, and 
also for goods supplied to him which ho retains after becoming sober, (Ib.) 
The defence must bo specially pleaded. (R. 8, T. T. 1853 ; Gore v. Gibson, 
supra ; Harrison v. Richardson, 1 M. & Rob. 504.) 

(c) The defence that the contract was procured by duress must be spe- 
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A _ 

JPlea that the Defendant teas induced to contract hy Duress qf 

Imprisonment, 

That he was induced to make the alleged promise [or agreement, 
or to execute the alleged deed, or, to an indebitatus count to contract 
the alleged debt] by duress of the plaintiff, that is to say, by the 
plaintiff unlawfully imprisoning him and detaining him iii prison 
until he made the said promise [or agreement, or executed the said 
deed, or contracted the alleged debt], 

A like idea hy the acceptor of a hill : Stephens v. Undericood, 4 
Bing. N. C. 655. 


Plea that the Defendant was induced to contract hy Duress € 

Threats. 

That he was induced to make the alleged promise [or agreement, 
or to execute the alleged deed, or to an indebitatus count to contract 
the alleged debt] b}’ duress of the plaintiff, that is to sa}", by the 
plaintiff threatening the life of [or to do bodily harm to] the defen- 
dant unless he would make [or execute, or contract] the same, and 
the defendant then made the said promise [or agreement, or exe- 
cuted the said deed, or contracted the alleged debt] in fear that 
the said threats would be immediately carried into exeeulion and 
to preserve his life [or to avoid the said bodily harm]. 


Equitable Pleas, Eeplications, etc. (o). 


See ** Commencements (f Pleas f etc., ante, pp. 450, 450. 


cially pleaded {Mhelpdald s case, 5 Co. 110 ; and st*e r. 8, T. 1853) ; 

and tlie plea nui*it state some just cause of fear. (Co. Lit. 253 h.') l)urt*8s 
consists in illegal iuiprisomnent (2 Inst. 482; Cumin Inf/ v. Intr, HQ. IL 
112; Smith v. Monleith, 13 M. & W. 427), or tlireats calculated to produce 
fear of loss of life, or of bodilj hann. (Co. Lit. 253 h ; 2 Inst. 483.) 

The illegal taking and detaining of goods, or threat.s of injury to goods, 
do not constitute durc*.‘»8 tjuflicicnt to a^oid a contract {Skeate v. Beale, 11 
A. & E. 9H9) ; although money paid under sueli cireumstances, in order to 
reeoYcr possession of tlie goods or to preserve them, may be r<*eover(‘d as 
money received to the plaintiff’s u.‘ie, on the ground of its having been paid 
without any legal consideration and involuntarily, (lb. ; Ailee v. Backhouse, 
3 M. & W. 633 ; and see ante, p. 49.) 

(a) Pleadings on Equitable Grounds .'^ — The C. L. P. Act, 1854, s. 83, en- 
acts that “it shall be lawful for the defendant or plaintiff in rc})levin, in any 
cause in any of the superior courts, in wliich if judgment were obtained ho 
would be entitled to relief against such judgment on equitable grounds, to 
plead the facts which entitle him to such relief by way of defence, and the 
said Courts are hereby empowered to receive such defence by way of plea; 
provided that such plcar shall begin with the words, ‘ For jofence on equi- 
tttble jjrouiids,* or words to tlie like effect.’* 

By B. 84, “any such matter which, if it arose before or during the time 
for pleading, would be an answer to the action by way of plea, may, if it 
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arise after the lapse of the period during which it could be pleaded, be set 
up by way of auditd quereld'^ 

, By 8. 85, “ the plaintiff may reply, in answer to any plea of the defen- 
dant, facts which avoid such plea upon equitable grounds ; provided that 
such replication shall begin with the words, ‘ For replication on equitable 

grounds,’ or words to the like eifect/* 

And by s. 86, “ in case it shall appear to the Court or any judge thereof 
that any sucrh equitable plea or equitable replication cannot be dealt with 
by a Court of law so as to do justice between the parties, it shall be lawful 
for such Court or judge to order the same to be struck out on such 
terms as to costs and otherwise as to such Court or judge may seem 
reasonable.” 


By tlic “ Policies of Assurance Act, 1867,” 30 & 31 Viet. c. 144, which 
enables the assignee of a policy of life assurance to sue at law in his own 
name, it is enacted (s. 2,) that “ In any action on a policy of life assurance 
a defence on equitable grounds, or a reply to such defence on similar 
grounds may be respectively pleaded, and relied upon in the same manner 
and to the same extent as in any other personal action.” 

The above sections 83, 85, of the C. L. P. Act, 1854, seem to enable a 
party to plead a s ingle pl ea or replication on equitable grounds w'ithout the 
leave of the Court ; but "TT it is ])roposed to plead it with oth^ mafteii , 
l(^ve must DC obtained, which is a matter of discretion for the"^ Court. 


{Atierhurifw t/r/r/ve, 2 H. & N. 114; 26 L. J. Ex. 178. See joer Bramwell, 
B., Hunter V. Gibbons^ 1 H. & N. 459, 466 ; 26 L. J. Ex. 1, 4.) If the 
equity of the matter is arguable, the Court will allow the plea, in order that 
the question may be raised on demurrer, and if necessary taken to a Court 
of error. {Bunjoyne v. Coitrell, 24 L. J. Q. B. 28 ; Chilton v. Carrington^ 
24 L. J. C. P. i53 ; Elliott v. Mason^ 26 L. J. Ex. 175.) If the matter of 
the plea amounts to an an-wer at law, it will not in general be allowed to be 
pleaded as an equitable defence. {Drain v. Harvey^ 17 C. B. 257 ; 25 L. 
J. C. P. 81 ; see Jouassohn v. llansome, 3 C. B. N. S. 779.) A plea pleaded 
expressly on equitable grounds may be supported as a defence at common 
law, if the matter shows a good legal defence. {Hyde v. Graham^ 1 II. &C. 593 ; 
32 L. J. Ex. 27 ; Beclmth v. But ten, 8 E. & B. 690 ; 27 L. J. Q. B. 162 ; 
Vo7’let/ v. Barretty 1 C. B. N. S. 225 ; 26 L. J. C. P. 1 ; MinshuU v, OakeSy 
2 H. & N. 793 ; 27 L. J. Ex. 194 ; Sloper v. Cottrell ^ 6 E. & B. 501 ; 26 
L. J. Q. B. 7.) It seems that where a previous pleading is on equitable 
grounds, all the subsequent pleadings, except traverses, must of necessity be 
on equitable grounds. (iVr AVilles, J., Vortey v. Barretty supra.) 

Equitable rejdications will not be allowed wdiich are inconsistent with the 
legal rights alleged in the declaration. {Hunter t. GilhonSy 1 H. & N. 459 ; 
26 L. J. Ex. 1 ; Reis v. Scottish Equitable Life Jss. Co.y 2 II. &X. 19 ; 26 
L. J. Ex. 279.) Thus, in an action of trespass for digging minerals under 
the plaijititf’s land, the defendant pleaded the Statute of Limitations, and 
the Court refused to allow a replication that the trespasses were fraudu- 
lently eonet*aled until within six years, because it showed tliat the legal 
right was barred, and the only right, if any, was a right in equity for an 
account. {Hunter v. Gibbons, 1 H. & N. 459 ; 26 L. J. Ex. 1.) So inanae- 
tion against an executor for goods sold to the testator, a replication on equi- 
table grounds to a plea of the Statute of Limitations that the causes of ac- 
tion accrued within six years before tlie testator’s death, and that he be- 
qiieatlied to tlic defendant suOicient money on trust to pay his debts, was 
held bad on demurrer. {Gulliver v. Gulliver, 1 II. & N. 174 ; 25 L. J. Ex, 
341.) So, in an action for goods sold, a replication on equitable grounds to 
a plea of infancy, that the defendant induced the plaintiff to supply the 
goods by fraudulently representing himself of full age, was held bad. 
{Bartlett v. Wells, 1 B. & S. 836 ; 31 L. J. Q. B. 57.) So where the de- 
claration charged a contract under seal for building a ship, stipulating tha< 
all alterations should be ordered in writing, and averred a discharge of thh 
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Btipulation, and claimed for alterations, and the defendant pleaded that the 
discharge was not under seal, a replication on equitable grounds that the 
discharge was under a parol agreement, was held bad as contradicting the 
declaration. {Thames Ironworks and ShipbuihUnp Co. v. Iloyal Mail Steam 
Potcicet Co., 13 C. 13. N. S. 358 ; 31 L. J. C. 1\ 169.) These rejdications are 
objectionable, botli as being departures from the declaration and as setting 
up matter for a suit in equit}’ instead of a cause of action at law. (See per 
Crompton, J., Bartlett v. Wells, 1 B. & S. 836, 842 ; 31 L. J. Q. B. 57.) 

But an equitable replication answering an equitable plea wliioh admits a 
legal cause of action seems to be sufllciont. {Slopes' v. Cottrell, 6 £. & B. 
497 ; 26 L. J. Q. B. 7.) So, an equitable replication may be pleaded in 
support of an equitable claim enforced through a legal trustee ; as where an 
assignor of a debt sued as trustee for the assignee, and tlie debtor pleaded 
a discharge by the assignor, a replication that the discharge was collusiTe 
l>etween the defendant and the nominal plaintitf’wasallow'ed. {De Poihonier 
V. De Matios, E. B. & E. 461 ; 27 L. J. Q. B. 260.) 

A jdea or rejdication on equitable grounds must be founded on a matter 
depending upon the principles of equity, and not upon the practice of the 
equity Courts. {Phelps v. Prothero, 25 L. J. C. 105.) 

Equity to Injunction.’] — An injunction in equity may be temporary or 
perpetual, partial or total, conditional or absolute. (Story’s Eq. Jur. ss. 
873, 885.) But the courts of law will allow pleadings upon equitable 
grounds only where by the judgment at law they can do complete and linal 
justice and settle all the equities between the parties. They have no juris- 
diction to pronounce a teuqmrary or conditional judgment, ami no process 
by w'hich terms or conditions can be enforced. Accortlingly, they will allow 
a pleading on equitable grounds only where a court of equity under similar 
circumstances would decree an absolute, um'onditional, and perjietual in- 
junction. {7'ke Mines llot/al Societies v. Maqnay, Jt> Kx. 489; 24 L. J. 
Ex. 7 ; Phelps v. Prothero, 16 C. B. 370 ; 24 L. ♦). C, P. 225 ; Wodehouse 
y. Farehroiher, 5 E. & B. 277 ; 25 L. J. Q. B. 18 ; Wood v. The Copper 
Minei's' Co., 17 C. B. 561 ; 25 L. J. C. I*. 166; Clark v. Laurie, 26 L. J. 
Ex. 38; Drain v. Harvey, 17 C. B. 257 ; Cee v. Smart, 8 E. & B. 313, 
319; Wakley v. Froygati, 2 H. & C. 669; 33 L. J. Ex. 5.) 

Thus, loan action on a covenant in a leu*e for rent und for not repairing, 
a defence on equitable grounds of a part -performed iigrcemtMit to surrender 
was not allowed to be ])loaded, becjiu.se in eipiity the defendant woidd be 
entitled to an injunction only upon the terms of exceuliug a Mirrender. {Mines 
Boyal Societies v. Maynay, 10 Ex. 489 ; 24 L. J. Ex. 7.) To a ph‘tt setting 
up a title under a conveyance by way of mortgage, an e(|uitable replication 
that the mortgage debt had been paiil off was not allowed, because the 
Court could not compel a r(‘convcyance. (Corely v. Gorely, 1 H. N. 1 H.) 
Where to an action on a bond executed by the ch*fendant us a surety the 
defendant pleaded, for an equitable defence, that he was willing to jnix upon 
liaving the securities wdiich the plaint itf held against tlie ]>riiicipal debtor 
delivered up to him, which the plaintilf refused, the jilea was held bad on 
demurrer, as showing an equity to an injunction only upon corulitions which 
the Court could neither determine nor enforce. {Wodehouse v, Farehrother^ 
5 E. & B. 277 ; 25 L. J. Q. B. 18.) 

A plea on equitable grounds of the pendency of nn arbitration under an 
agreement that the terms on which the contract sued on was to be put an 
end to should bo referred to an arbitrator and that no action should bo 
brought, was held bad on demurrer, because it only showed an equity to a 
temjiorary in junction until the arbitration was concluded or went off. ( Wood 
T. Copper Miners* Co., 17 C. B. 561 ; 25 L. J. C. P. 166.) In an action on 
a bill of exchange, the Court refused leave to ])lead by way of an equitable 
defence that the bii^was accepted on the terms that the plaintiff would re- 
new from time to time until the defendant could pay, upon payment by 
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him of a certain rate of discount, because the Court could not compel the 
defendant to perform his part of the agreement. {Flight v. Gray^ 3 C. B. 
N. S. 320 ; 27 L. J. C. P. 13,) A plea on equitable grounds that plaintiff 
had proved his debt under the defendant’s bankruptcy was held bad, be- 
cause showing grounds for relief only during the proceedings in bankruptcy. 
{Spencer v. Demett^ L. B. 1 Ex. 123; 35 L. J. Ex. 73.) 

L» 1 — A mistake in a transaction which would be rectified in equity, 
cannor in general be relied on as ground for an equitable pleading ; because 
a court of law cannot apply the same complete remedy. Thus, leave wai 
refused for a plea on equitable grounds that the defendant signed a writtei 
contract under a mistake as to its contents ; because the remedy in equity 
would be by reforming tlie contract. {Perez v. Oleaga, 11 Ex. 506 ; 21 
L. J. Ex. 65 ; Solvency Mutual Guarantee Society v. Freeman^ 7 H. & N 
17 ; 31 L. J. Ex. 197.) A replication on equitable grounds that a relea8< 
by deed was executed in mistake of its legal effect was held bad on demur 
rer for the same reason. {Teed v. Johnson^ 25 L. J. Ex. 110.) So a ple( 
on equitable grounds that the defendant accepted a bill under a mistake oi 
to the date was not allowed. {Drain Marvey^ 17 C. B. 257; 25 L. J 
C. P. 81.) 

But where the mistake consisted in making the defendant liable at all, as 
whore it was intended that he should sign as agent only, so as to bind his 
principal, but not, as he did, in terms binding on himself, the mistake maj 
be sot up in an equitable plea, as equity w-ould discharge him wholly fron 
the contract, {Wake v. llarrop^ 1 H. & C. 202 ; 30 L. J. Ex. 273 ; 31 Ib 
451.) And where a contract containing a mistake in the terms has beet 
conqiletely executed according to the terms intended by the parties, tin 
mistake may be relied upon as matter for an equitable plea or replication 
because no object would be served by reforming the contnxet. {Steele v 
Haddocky 10 Ex. 613 ; 24 L. J. Ex. 78; Luce v. Izod^ 1 H. & N. 245 
25 L. J. Ex. 307.) Thus to an action for tlie conversion of goods, the de 
fendant was allowed to plead for an equitable defence that the goods ha( 
been sold to him, but omitted by mistake in the broker's bought-and-soh 
notes, and that the j>urehase*money had been paid. {Steele v. haddock, It 
Ex. 643 ; 2 4 L. J. Ex. 78 ) So in an action against a surety, to which tin 
defendant pleaded the discharge of the principtil, a replication on equitabl 
grounds that the discharge was b}' an agreement which was worded by mis 
take to include the present claim, and that the true agreement had been 
performed, was lield good on demurrer. {Vorley Barrett, 1 C. B. N. S. 
225; 26 L. J. C. P. 1.) And where the contract intended by the parties 
lias become impracticable by lapse of time or otherwise, so that nothing 
further can be done under it and no object can be served by reforming it, 
tlie mistake may be relied on a.s ground for equitable pleading in answ'er to 
the contract ajiparently made. {Borrowman v. Rossel, 16 C. B. N. S. 58; 
83 L. J. C. P. 111.) 

A replication on equitable grounds to a plea of release, that the release 
was worded by mistake to include the present claim, is good. {Lyall v. Ed- 
wards, 6 H. & N. 337 ; 30 L. J. Ex. 193.) 

A plea on equitable grounds, to an action for not delivering goods sold, 
that the sale was by sample, and a wrong sample was shown by the vendor 
by mistake, w as held bad. {Scott v. Littledale, 8 E. & B. 815 ; 27 L. J. 
Q. B. 201.) 

An equitable plea of a misrepresentation, without fraud, inducing tlie 
contract sued upon, was held bad. {Gorsuch v. Cree, 8 C. B. N. S. 574; 
29 L. J. C. P. 308.) 

Variations of Agreements in Writing^ — It is a general rule both in equity 
and at law that a written agreement cannot be varied b yijxtl^8Td~ gvidence ; 
anS^a ^eadmg'oh equitable grouiidsTiaving Fbis object only ^ 
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^ow^. (See “ Mistake'* ante, p. 569 ; and see Leake on * Contracts,* p. 
97.) TRus in an action on a life-policy, to a plea that the party assured 
travelled beyond Europe contrary to the terms of tlie policy, the Court 
refused leave to the plaintiff to re})ly on equitable grounds that the 
policy was made upon tlie express agreement that the assured miglit go 
♦out of Europe without vitiating the policy. {Reis v. Scottish Equitahfe 
Ass. Co., 2 H. & N. 19; 26 L. J. Ex. 279.) But a repJication upon equi- 
table grounds, asserting that the plaintiff effected a life-policy upon the faith 
of a prospectus publislied by the insurers that all policies should be indis- 
putable except in case of fraud, was held good. {Wood v. Dtrarris, 11 Ex. 
493; 25 L. J. Ex. 129.) The last decision seems at variance witli that 
previously cited. It w’as incidentally objected to by the majority of the 
Court of Queen’s Bench in Wheelton v. Ilardisty, (8 E. & B. 232 ; 26 L. J. 
Q. B. 265 ) as admitting an alteration of a written instrument, and as being 
a departure from the declaration, but was supported by Lord Campbell, 
C.J., on the ground that the ]>rospectus and policy were to be treated as 
one contract. (And see j}er Pollock, C.B., Reis v. Scottish Equitable Ass, 
Co., supra.) 

I — At law a surety bound bva written instrument 
cannot avail himself of the rights of a surety unless he appears as such on 
the face of the instrument ; but in equitv he is entitlejj to all the rights of 
a surety, provided the creditor knew hlTn to be such. (Story, Kq. Jur. 883, 
8S3 a ; and see “ Guarantee^' jtost, p. 594.) Accordingly a plea on equi- 
table grounds that the defendant made a ])romissorv note jointly with othei*a 
as surety for one of them, and that the jilaintiU' by a valul agreement gave 
time to the principal debtor, without the con.sent of the defeinlant, uaa lield 
good on demurrer. {Pooley v. Harradine, 7 E. & B. 431 ; 26 1j. J. Q. B. 
156 ', Strong v. Foster, 17 C. B. 201; 25 L J. C. P. 106; Greenougk v. 
McClelland, 30 L. J. Q. B. 15 ; uiul see Lawrence v. Walmsleg, 31 L. »1. C. P. 
143 ; ante, p. 535.) To an action on a bond of guarantee to a limited 
amount, the defendant may show b> an equitable plea that he executed the 
bond on the faitli that the advances were not to exceed the limit of tho 
guarantee, and tliat greater ad vance.s were made. {Gordon v. Rae, 8 E. A B. 
1065 ; 27 L. J. Q. B. 185.) Where the defendant guaranteed in writing 
the eompletion of certain building work for tlie plaintiff by a third party, 
and the plaintiff liad contracted with the latter to insure tlie work from 
fire during its jirogress, the })luintiff having failed to insure, and the work 
having been destroyed by fire, hereby its completion was prevented, it. 
was held that tlie dcfemlant was dischargeil in equity, and had a good 
ground for an equitable plea. {Watts \. Sfiidtletcorih, 7 H, A 353; 29 
L. J. Ex. 229.j 


_ J — A debt, or chose in action, is not assignable at law, 

but*it is in equity; and the creditor, after assigumeiit, can sue at law only 
as tru.«tee for the assignee. (See ante, p. 75.) 

In such action tlie rights of the assignee may, in genenil, be asserted in 
pleadings upon equitable grounds, ns against the legal rights of the as- 
signor ; thus, in an action brought in the name of the assignor for the 
benefit of the assignee, to wdiich the defendant pleaded a disidiurgo by the 
plaintiff before breach and also payment, a replication on equitable grounds 
that the discharge w'a.s given and payment made, after notice to the de- 
fendant of the assignment and with the intention of defrauding the assignee 
was held good. {De Pothonier v. De Mattos, E, B. A E. ‘461 ; 27 L. J. Q. B. 
260.) And to an action for a debt, it is a good pl(*a on equitable grounds 
that the plaintiff had designed the debt to a third party, who gave notice of 
the assignment to the defendant, and that the assignor was not suing for 
the benefit of the assignee or with his consent. {Jeff's v. l)ag, L. R. 1 Q. B, 
372 ; 35 L, J. Q.^. 99.) So, to a ploa of set-off it is a good replication 
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upon equitable grounds that the plaintiff had assigned the debt, with notice 
of the assignment to the defendant before the set-off accrued due, and that 
he was suing as trustee for the benefit of the assignee. ( Watson v. Mid- 
Wales C’o., 36 L. J. C. P. 285 ; L. K. 2 C. P. 593.) And see the cases 
of set-off cited infra, 

Crps^e mands and — The mere existence of cross-demands is not 

a grStniiT fbt*"the interference of Courts of equity. (Story, Eq. J ur. § 1434- 
1436.) Therefore matter which would afford ground for a cross-action is not 
on that account gromid for an equitable plea. (See ante^ p. 558 (a).) A plea 
on equitable grounds to an action for freight, that the plaintiff in the course 
of caiTying tlie goods had negligently damaged them to an amount equal to 
his claim for freight, wliich damages the defendant claimed equitably to set 
off against the claim of the plaintiff, was held bad on demurrer, {^iimson 
T. Mall, 1 ir. & N. 831 ; 26 L. J. Ex. 212 ; see also Minshull v. OaJces, 2 
H. & N. 793 ; 27 L. J. Ex. 194.) And in an action for money lent, the 
Court refused leave to plead as an equitable defence that the money was 
advanced on the security of goods sufficient to reimburse the plaintiff, who 
wrongfully sold them for an inadequate price. {Atterhury v. Jarvie, 2 H. & 

K. 114; 26 L. «T. Ex. 178.) But to an action on the covenant in a mort- 
gage-dml an equitable plea stating that the plaintiff had sold the property 
comprised in the mortgage under a power of sale, and held sufficient out of 
the proceeds to pay all the money due, was admitted to be a defence. 
(Maroon v. Bloxani, 11 Ex. 58t> ; 25 L. J. Ex. 193 ; and see a like plea 
amounting to payment at law, Washlourn v. Ihirrotos, 1 Ex. 107.) Courts 
of equity will allow a defendant sued for a debt due to the plaintiff, to set 
off debts due from the plaintiff to a trustee for the defendant, and such 
debts may be set off in an action at law' in a plea upon equitable grounds. 
(Cochrane v. Green, 9 C. B. N. S. 418; 30 L. J. C. P. 97.) And defendant 
may plead a set-off u])on equitable grounds. of a debt due to him from the 
person on whose belialf ])laintiff is suing as trustee. {Ayra and Mastet'man^ 
Bank v. Leighton, L. R. 2 Ex. 56 ; 36 L. J. Ex. 33.) But the defendant 
cannot plead a set-off from the plaintiff, where the latter is suing as trustee 
for a person to wliom he has assigned the debt, and the set-off has accrued 
due sub.sequently to notice of the assignment, and in respect of an inde- 
pendent tiiinsaction ; and the set-off may be met by a replication upon 
equitable grounds of such assignment. {Watson v. Mid-Wales By. Co., 36 

L. J. C. P. 2S5 ; L. R. 2 C. P. 593.) A set-off accrued due before notice of 
assignment would be available in equity. (Cavendish v. Geaves, 24 Beavan, 
163 ; 27 L. J. C. 314.) 

Mqnities of third rarties.~\ — It is sufficient if the equitable grounds on-\ 
titl^Tlie deffndard to Tibiolute and complete relief against the plaintiff, 
altliough against otlier parties, strangers to tlie action, equities remain un- 
settled. Thus to an action brought by a husband to recover money which 
had been settled to the sepamte use of liis wife, but paid to the defendant 
by her order, a plea that the money w’as assigned by the wife to the defen- 
dant as a trustee upon trusts under which the ]>laintiff took ho interest was 
held toeonstinite a good defence, although the Court could not by its judg- 
ment enforce the trusts. (Sloper \. Cottrell, 6 E. & B. 501 ; 26 L. J. Q. B. 
7). But nil equitable pleading will not be allowed where it is impossible 
to do justice without bringing other parties before the Court. (Schlum* 
beryer v. Lister, 30 L. J. Q, B. 3.) 

^ of ^ _ and in Mquity.^ — If a plaintiff is pro- 

at law aTuTlu equity for substantiatly the same matter, the 
Court of equity will compel him to elect in which Court he w'ill proceed, 
and will restrain the proceedings in the other Court. (Stoiy, Eq. Jur. § 889; 
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Pquitahle pleadings of mistake {see ante^ p. 669) 

Plea on equitable grounds^ that it was intended that the defen- 
dant should make ana sign the contract as agent only., and that the 
contract was drawn up hy mistake so as to render him personally 
liable: Wake v. Harropy 1 H. & C. 202; 30 L. J. Ex. 273; 31 Ib. 46i. 

Plea on equitable grounds ^ to an action for the conversion of 
goods, that the goods were sold to the defendant and paid for by him, 
hut were omitted hy mistake in the bought-and-sold notes : Steele v. 
Haddock, 10 Ex. 643 ; 24 L. J. Ex. 78. 

Peplication on equitable grounds, to a plea of release, that the re- 
lease though in general terms was not intended to apply to the claim 
sued for : Lyall v. JEdtcards, 6 H. Si N. 337 ; 30 L. J. Ex. 193. 

Peplication on equitable grounds, to a jdca of an agi'eement dis- 
charging the debt, that the agreement was by mistake worded so as 
to include the debt, and that the real agreement had been performed : 
Torlcy V. Barrett, 1 C. B. N. S. 225 ; 26 L. J. C. P. 1. 


AnglO'Danublan Steam JSai\ Co. v. JRogerson, 36 L. J. C. 667.) And if 
after a decree in ecjiiity a party proceeds at law for the same matter, the 
Court of equity will interfere by way of injunetion. (Story, Eq. Jur. supra.) 
But it is said that a Court of law never interfert's with an action merely 
upon the ground that a suit is pending in equity. {Pearse v. Robins, 26 
L, J. Ex, 183.) 

By the C. L. P. Act 1852, s. 226, it is enacted that “ In case any action, 
suit or proceeding in any Court of law or equity shall be eoimneneed, sued, 
or prost*euted, in disobedience of and contrary to any writ of injunction, 
rule or order of either of the superior courts of law or equity at West- 
minster, or of any judge thereof, in any other Court than that by or in 
which such injunction may liave been issued, or rule or order made, upon 
the production to any .“uch otlier Court or judge thereof of such writ of 
injmmtion, rule or order, the said other Coin*t (in uhieh such action suit 
or proceeding may be commenced, prosecuted or taken), or any judge 
thereof, sliall stay all further proceedings contrai’j’ to any such injunction, 
nde or order, and thoncefortli all further and subsequent proceedings shall 
be utterly null and void to all intents and purposes.” 

A plea on equitable grounds to the effect that the causes of action in the 
declaration had been finally adjudicated upon by a decrei' in Chancery was 
held bad on demurrer, because the defendant did not sliow an equity to an 
unconditional injunction. iPhelpsy. Prof hero, 16 C\ 15. 370 ; 24 L. j. 0. P. 
225. An injunction upon tenns in Chaneei'}' was decreed in the same ease, 
25 L. J. C. 105.) A similar plea of a decree in equity upon the simio 
causes of dispute was not allowed, on tlic ground that the relief in equity 
being different from tliat at law, a decrc^e can never oiicnite a.s an estoppel 
by analogy to a judgment at law. {Collins v. Cave, 27 L. J. Ex. 146.) 
After an application to the Court of Chancery for an injunction, the defen- 
dant will not be allowed to plead the same matter at law ns an equitable 
defence {Schlumberger v. Lister, 29 L. J. Q. B. 157) ; and after an equitable 
defence has been jdeaded to an action at law, the Court of Cliancery will 
not entertain any a|>j»lication for an injunction on the same question, pro- 
vided the Court of law can give such relief as a Court of equity would give. 
{Waterlow v. Bacon, L. R. 2 Eq. 514; 35 L. J. C. 643; Farehrother v. 
Welchman, 24 L. J. C. 410 ; Terrell v. lliggs, 1 De G. & J. 388 ; 26 L. J. C. 
837 ; Wild V. mU-as, 28 L. J. C. 170.) 

A Court of equity will not refuse to restrain an action upon the ground 
that the defendant at law might plead the matter of defence by way of 
equitable plea, as it is not compulsory upoi> him so to plead. {Kingrford v. 
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Fquitahle pleadings of suretyship (see ante, p. 670) 

Flea on equitable grounds, to an action against one of several joint 
makers of a promissory note, that the defendant made the note as 
surety only for another maker to whom the plaintiff gave time : see 
“ Bills of Exchange, ante, p. 536. 

Plea on equitable grounds, that the dfendant was surety only to 
the plaintiff for a third person, and that the plaintiff negligently lost 
the benefit of a security he had against the principal, debtor : Mutual 
Loan Ass. v. Sudlow, 5 C. B. S. 419 ; 28 L. J. C. P. 108. 

Plea on equitable grounds, to an action on a bond of guarantee, 
that the defendant executed the bond on the faith that no advances 
were to be made beyond the amount guaranteed and that greater ad* 
vances were made : Gordon v. Rae, 8 E. & B. 1065 ; 27 Jj. J. Q. B. 
185. 

Plea on equitable grounds, to an action on a guarantee for the 
completion of work by a third person for the plaintiff, that the plain* 
tiff had contracted with the third person that he would imure the 
work during its progress, which he omitted to do, and the work was 
destroyed by fire which prevented its completion : Watts v. Shuttle-' 
worth, 7 H. & N. 353 ; 29 L. J. Ex. 229. 


Equitable pleadings of assignment of debt (see ante, p. 570) 

Plea on equitable grounds that the plaintiff had assigned the debt 
to a third party who had given notice of the assignment to the defen* 
dant, and that the plaintiff was not suing for the benefit or with the 
consent of the assignee : Jeffs v. Day, L. B. 1 Q. B. 372 ; 35 L. J. 
Q. B. 99. 

Replication 07t equitable gi^ounds to plea of payment, that the pay* 
went was made after asaigjiment of the debt with intent to defraud 
the assignee, for whose benefit the action was brought : De Pothonier 
V. De Mattos, E. B. & E. 461 ; 27 L. J. Q. B. 260. 

Replication upon equitable grounds to plea of set-off, that the 
plaintiff had assigned the debt, with notice to the defendant, before 
the set-off accrued , and was suing as trustee for the assignee : Watson 
V. Mid-Wales Ry. Co., 36 L, J. C. P. 285 ; L. K. 2 C. P. 593. 

Plea that defendant at request of plaintiff gave a note fur the debt 
to a third party; replication on equitable grou7ids that the third 
pa7dy took the note as t7'ustee for the plaintiff of which defendant 
had 7iotice : National Savings Bank Ass. v. Tra7iah, L. 11. 2 C. P. 
556 ; 3G L. J. C. P. 260. 


Equitable pleas, etc., of set-off (see a)ite, p. 671) : — 

Plea on equitable grounds, of a set-off of a judgment recovered 
agai7ist the plaintiff by a t7mstc€ for the defendant 07i promissoiry 

Swinford, 28 L. J. C. 413; Gompertz t. Pooley, 28 L. J. C. 484.) A j 
defendant in an action at law, having a set-off ujx)n equitable grounds, ! 
may reserve it to bo enforced in a Court of equity. {Jenner v. Morris, 30 
L. J. C. 361 ; Da^'ies v. Stainhank, 6 De G. M. & G. 679; Thor7itoH v. > 
McKewan, 1 H. & M. 525 ; 32 L. J. C. 69.) 

See further as to equitable grounds for relief against judgments, Story, i 
Eq. Jur. § 87 •1-900 ; Earl of OxforJs case, 2 White & Tudor’s L. C. 3rd 1 
ed. 548 ; 1 Chit. Pr. 12th ed, 253. ' 
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notes made hy the plaintiff and indorsed to the trustee to hold for the 
dffendant : Cochrane v. Green, 9 C. B. N. S. 448 ; 30 L. J. C. P.97. 

Plea on equitable grounds of a set-off for a debt due to the defen* 
dantfrom the person on whose behalf plaintiff was suing as trustee: 
Agra and Masterman s Bank v. Leighton, L. K. 2 Ex. 56. 

Replication on equitable grounds to plea of set-off that the plaintiff 
had assigned the debt sued for with notice to the defendant before the 
accruing of the debt sought to be set-off, and was suing as trustee for 
the benefit of the assignee : IHrtson v. Jlfid- Wales By, Co., 36 L. 
J. C. P. 285 ; L. P. 2 C. P. 593 ; see Wilson v. Gabriel, 4 B. & S. 
243. 


Equitable pleadings arising out of mortgages, etc . : — 

Plea on equitable grounds, to ayi action on the covenant in a mort* 
gage-deed that the plaintiff had sold the mortgaged property under 
the power of sale, and held sufficient proceeds to pay the debt: 
Ma rcon y. Bloxam, 11 Ex. 586 ; 25 L. J. Ex. 193 ; a like plea 
amounting to payment at law: Washhourn v. Burrows, 1 Ex. 107. 

Plea on equitable grounds, to an action on a covenant in a mort* 
gage-deed, showing that the equity of redemption had become ahso* 
lately rested in the mortgagee, that the mortgaged property was the 
pirimary fund for payment of the debt, and was sufficient to qy ay it : 
Gee V. Smart, 8 E. tk B. 313 ; 26 L. J. Q. B. 305. 

Plea on equitable grounds, to an actio?i on a covenant to keep up a 
pyoliey of insurance as security for a dibt, that the difendanf became 
bankrupt and the plaintiff elected to prove the d(ht under the hank* 
rupicy • Elder \. Beaumont, 8 E. & 13. 353 ; 27 L. J. Q. B. 25. 


Estoppel (a). 


(a) Lstopp cl.l — er of estojiipel bv record or bj deed mupt bo pleaded , 
'where tiiercTs an opjWtTimiyof j)leadm"Tt. TTie ])arty omittinpr to plead 
it when be may do so, cannot rely upon it as eonelusivc in evidence. (1 
Wins. 8aund. 325 r/, n. (d) ; Litchfield v. Heady, 5 Kx. 939, 91*5; Fever- 
'^ham V. Emerson, 11 Kx. .385 ; U'dkinson v. Kirby, 15 C. B. ‘1.3*9 ; Young 
V. Raincock, 7 C. B. 310; Matthew v. Osborne, 13 C. B. 919; Doe y, 
Wellsman, 2 Ex. 36H ; Vooght x. Winch, 2 B. k Aid. 662.) Where there 
is no op]iort unity of pleading it, it is conelusive in evidence. {Doe v. Hud- 
dart, 2 C. M. & K. 316 ; Mayrath v. Hardy, 4 Bin^. C. 782 ; Camnvell 
T. Seirell, 3 ir. k N. 617; 5 Ib. 728; 27 L. J. Ex. 417; Whittaker x, 
Jackson, 2 11. C. 926; 33 I>. J. Ex. 381 ; and see as to estoppel in gene- 
ral, Duchess of Kingston s case, 2 Sinitirs L. C. 6tb cd. 679, notes.) 

Matter of estoppel in pais, as by payment or acceptnnee of rent, etc., may 
be relied on in evidence as conclusive without being spceially pleaded, though 
such matter may be pleaded w ithout objection. (See Dar/inyfonv. Pritchard, 
4 M. k G. 783, where tli^ acceptance of rent was jdeaded by way of estop- 
pel to a plea alleging title ; and sec Sanderson x. Collman, 4 M. k G. 209, 
where the aoeeptance of a bill by the defendant was pleaded by way of 
estop]jel to a j»lea traversing the drawing.) 

Where the matter of estoppel already appears on the pleadings, the 
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IBlea in Estoppel of a Judgment recovered against the Elaintijf upon 

the same Matter in a former Action {a), 

[^Commence with the for ante, p. 450.] That before this suit the 
plaintiff brought an action against the defendant in the Court of 

, and declared against the defendant in the said action for that 

[here state the cause of action as in the declaration in the former 
action'] ; and the defendant afterwards pleaded to the said action 
that [here state the matter of the plea on which the estoppel is founded ] ; 
and the plaintiff afterwards replied to the said plea of the defendant 
in the said action by joining issue upon the said plea [or as the case mag 
he] ; and such proceedings were thereupon had in the said action that 
afterwards the said issue so joined in the said action as aforesaid came 


jection may be raised by demurrer. (1 Wms. Saund. 326 {e) ; Bechett v. 
Bradley, 2 D. & L. 586; Sanderson v. Collman, 4 M. &; Gt. 209, 225 ; 
Macyregor v. Rhodes, 6 K. &, B. 266 ; 25 L. J. Q. B. 318.) 

The cstopj^el operates only between the same parties and their privies 
(Co. Lit. 352 a ; Outram v. Morewood, 3 Ea.st, 346 ; Doe v. Oliver, 2 
Smith’s L. C. 6th ed. 671, notes ; Petrie v. Niittall, 11 Ex. 569), and in the 
same rights ; a })arty suing or sued in a different right, as an executor or 
adiniiii?trjitor, is not bound by an estoppel against himself in his own right. 
{Matters v. Brown, 1 II. & C. t)80; 32 L. 3. Ex. 138; see Whittaher v. Jackson^ 
2 II. & C. 026 ; 33 L. J. Ex. 181.) An e&toppel bv deed is not available in an 
action not foundt‘d on the deed and wholly collatend to it. {Carpenter v. 
Butler, 8 M. A W. 209, and see Wiles v. Woodward, 5 Ex. 557, 563; 
South-Eastern Ry. Co. v. Warton, 6 H. & N. 520; 31 L. J. Ex. 515; 
Fraser v. Pendlehury, 31 L. J. C. P. 1.) 

{a) A judgment recovered against the plaintiff in a former suit for the 
same cau.se of action is matter of estoppel, and should be pleaded as such. 
{Vooght V. Winvh, 2 B. & Aid. 662; General Steam Nai\ Co. v. Guillou, 11 
M. A \V. 877 ; Overton v. Harvey, 9 C. B. 324; post, p.627.) But the plea must 
show that tlic cjiuseof action was determined against tlie plaintiff on grounds 
constituting the judgment a defence ti> the present action. {Phillips v. Ward, 
2 II. A C. 717 ; 33 L. J. Ex. 7 ; and see Moss v. Anglo- Egyptian Xav. Co., 
L, K. 1 Cli. Ap. 108.) A judgment recovered against tlie defendant operates 
OB a merger ol the original cause of liction, and sliould be }>Ieaded in bar. 
{Smilh v. Xicolls, o Biug. C. 208, 220, and see ^‘Judgment Recovered ; ” 
post, p. 621.) As to wliat claims are covered bv a judgment in a former 
suit, see post, p. 625. The pendency of proceedings in error is no answer 
to the plea in estopju’l. fh}e v. Wright, 10 A. A E. 763.) 

A final and eonelusivc judgment of a foreign Court against the plaintiff 
may be pUaded in estoppel. {Plummer Woodburne, 4 B. A C. 625; General 
Steam Xav. Co. v. Guillou, 11 IM. A \V. 877 ; see post, p. 627 ; and see as to 
fortMgn judgments, ante, p. 191, (</).) 

TJie issues deeitlcd in a suit are conclusive between the same parties, and 
cannot be again litigated between them ; and so also, it seems, are all the 
material facts alleged upon the record wlueh are admitted by the unsuc- 
cessful })arty. {Outram v. Morewood, 3 East, 346, 355, 358 ; Soileau v. 
Rullin, 2 Ex. 665 ; but see Carter v. James, 13 M. A VY. 137 ; liutt v. 
Morrell, 3 Ex. 240.) So, a judgment against the defendant by default 
e.stops him from disputing any traversable allegation in the declai’ation 
in another action against him at the suit of the same plaintiff; but 
he is not estopped from pleading a defeuce which is not inconsistent with 
any traversable allegation in the deelaratiou in the former action, though it 
might have been pleaded as a defeuee to the former action. {IPomUit v. 
TarU, 10 C. B. N. S. 813 ; 31 L. J. C. P. 146.) 
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on for trial ; and upon the said trial the jurors as to the said issue so 
joined as aforesaid said that \Jiere state the verdict in favour of the 
d^endanf ] ; and thereupon afterwards and before this suit it was 
considered by the judgment of the said Court in the said action that 
the plaintiff should take nothing by his writ in the said action ; and 
the said judgment still remains in force ; and [the causes of action 
stating them as in the declaration in the former action'] in the decla- 
ration in the said action mentioned, and [the causes of action stating 
them] in the declaration in this action mentioned are the same. 
\^Conclude as antCy p. 460.] 


A lil'e plea to the common indebitatus countsy stating plea of the 
general issue in the farmer action, and verdict and judgment for the 
defendant : Palmer v. Temple, 9 A. & E. 508. 

A like plea to a count on a hill qf exchange : Overton v. Savvey, 
9 C. B, 324. 


Peplications of nul ticl record : post, p. 628. 

Peplication traversing the identity of the causes of action : Gordon 
V. W'hitehouse, 18 C. B. 747 ; 2.5 L. J. C. P. 301, and see Palmer v. 
Temple, 9 A. & E. 508. [It seems that this replication should he 
pleaded in the form of a new assignment, see Judgment Pecoveredf 
post, p, 628 (i). 


Plea in estoppel qf a judgment against the plaintiff in a foreign 
court : Plummer v. IVoodhurme, 4 B. <fe C. 625 ; General Steam Nav» 
Co. V. Guillou, 11 M. & AV. 877 ; Callandar v. Dittrich, 4 M. <& 
G. 68 ; Frayes v. JV()r?ns, 10 C. B. X. S. 149. [And see as to foreign 
judgments, ante, p. 194 {a), post, pp., 623 (a), 627 (5).] 


Plea in estoppel, that a set-off, in respect of the debt now sued for, 
teas pleaded by the note plaintiff in a former action between the same 
parties and adjudged against him: Fastmure Laws, 5 Bing. X. 
C. 444. 

A like plea in re.speet of a set-off claimed in the county court : 
see Stanton v. Styles, 5 Ex. 578. 


Plea in estoppel, that by a deed made between the plaintiff and 
the defendant, the plaintiff acknowledged the settlement of the claim: 
South-Eastern Py. Co. v. Warton, 6 K. & X. 520; 31 L. J. Ex. 515. 


Peplication by way of Estoppel to a plea of Set-off, of a Judgment in 

a County Court upon the same matter. 

[Commence with the^form, ante, p. 450.1 Before this suit the now 

defendant, in the county court of , holdcn at , then being 

a Court duly constituted and holden under the statutes relating to 
the county courts, and then having jurisdiction to hear and deter- 
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mine tlie plaint hereinafter mentioned, levied a plaint against the 
now plaintiff for the recovery of the same debt, which the now de- 
fendant seeks to set off against the now plaintiff’s claim to which 
that plea is pleaded ; and such proceedings were thereupon had in 
the said Court in the matter of the said plaint, that afterwards it 
was considered and adjudged by the said Court in the matter of the 
said plaint, that the now plaintiff did not owe to the now defendant 
the said debt or any part thereof, and that the now defendant 
should take nothing by his said plaint in that behalf, and the said 
judgment still remains in force. \^Conclude as ante, p. 456. As to 
the effect of a county court judgment, see post, p. 626 


Replication in estoppel, to a plea hy the acceptor of a hill tra^ 
versing the drawing, that the hill purported to be so drawn at the 
time of the acceptance : Sanderson v. Collman, 4 M. & G. 209, [Such 
plea however would he had on demurrer, and the replication in estop- 
pel is unnecessary : Ib. 225 ; Macgregor v. Rhodes, 6 £). <& B. 266 ; 
25 L. J. Q. B. 318 ; ante, p. 521.] 


Executors and Administeators. 


Plea traversing that the Defendant [or the Vlaintlff^ is Executor 

or Administrator (a). 

That he [or the plaintiff] never was nor is he executor [or ad- 
ministrator] as alleged. 


Plea in abatement of the nonjoinder of a co-executor as plaintiff 
or defendant : see ante, p. 472. 


Plea of Never Indebted hy an Executor or Administrator, 

That he [or, if the count claims money payable hy the testator in 
his lifetime, the said G, H,'] never was indebted as alleged. [If the 
declaration claims money payable hy both, say, that neither he nor 
the said G, Jtl. ever was indebted as alleged.] 


{a) By r. 5, T. T. 1853, “In all actions by and against executors or ad- 
ministnitors, the eliaraeter in which the plaintiff or defendant is stated on 
the record to sue or be sued, shall not in any case be considered as in issue, 
unless syit'cially denied.” The declaration charging the defendant as exe- 
cutor imptirts that he is executor either by right or by wrong, so that tlie 
traverse that he is executor or administrator sufficiently denies that he is 
executor de son tort. (See Scott v. Wedlahe, 7 Q. B. 766, 780; Wood v. 
Kerry, 2 C. B. 515 ; Meyrick v. Anderson, 14 Q,. B. 719.) As to these 
pleas, and the evidence required to support them, see 2 Wms. Ex. 6th ed. 
1794. A plea by one of two defendants, sued as executors, that the other 
only was not executor, is a bad plea. {Atkins v. Humphrey, 2 C. B. 654.) 

2 c 
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Plea of Plene AdminUtravit (a). 

That he has fully administered all the personal estate and effects 
which were of the said G. and whicn have ever come to the 
hands of the defendant as executor \or administrator] as aforesaid 
to be administered ; and the defendant had not at the commence- 
ment of this suit, nor has he since had, nor has he any personal 
estate or effects which was or were of the said G. H. in the hands 
of tlie defendant as executor [o/* administrator] as aforesaid to be 
administered. 


Peplication and I nterloeutory Judgment of future Assets Quando Ar~ 

ciderint^ where the Defendant pleads Plene Adminisiravitt toge* 

iker with other Pleas. 

And the plaintiff, as to the plea of the defendant, says that 

[state the matter replied, or if the replication takes and joins issue 

it will he : and the plaintiff takes and joins issue on the and 

pleas of the defendant]. 

(a) As to this form, see 2 Wms. Ex. 6th cd. 1804. The averment that 
the defendant had not at the eonunencernent of the suit, or ever since, any 
goods of the deceased is essential, and without it the plea would be bad in 
substance. (Ih.) 

If the executor or administrator has no assets of tlie deceased, he tnust 
plead plene administrai'it ; otherA^ise he will be taken to admit that he has 
as!?ets and may eventually be made personally liable for the debt, damages 
and costs, if they cannot be levied on the goods of the deceased. (2 Wms. 
Ex. 6th ed. 1803.) 

Upon plene administrarit being pleaded, the plaintiff may take judgment 
for his debt and costs of future asset. s ijuatido accidcrint {Oow v. Peacock^ 
4 Dowl. 134 , Chit. Forms, lOtli ed. 711 , 2 Win-^. Ex. 6th ed. 1829) ; or 
tlie plaintiff nia}’ take issue on the jdea, and if successful, lie may then ob- 
tain judgment to the extent of assvtn proved against the defendant, and of 
future assets quando accidei'int for the residue, if any, of his debt. (2 Wins. 
Ex. 6th ed. 1824.) If he fails to prove any assets under such issue, it is 
said lie cannot take judgment of future assets quando acciderint. (Ih, 
1829.) 

A successful plaintiff in an action against an executor is entitled to judg- 
ment for his costs, to be levied of the goods of the deceased, if any, and if 
not, then of t he J[(^dji of t h e defeinlant. [Marshall v. Jl’^ilUler^ 9 11. Sl C, 
655 ; 2”Wrns. Ex. 6th effTHST] ATuTTt is said that if the executor or ad- 
ministrator ]>lcH(ls ne uuques executor or adt/iinistralor, or a release to him- 
self and it is found against him, u.s these picas arc mn.videred false within 
Ills own knowledge, the judgment a** to debt, damages and cctsts, w'ill bo de 
honis tesiaioris si, etc., et si non de bonis propriis. (2 Wins. Ex. 6th cd. 
182 l.j An executor or administmtor should therefore be ctaicfu l not to 
pJUuul any defence wjtlnmt„good ground for suceesSj as lie may. If l insuc - 
fcf?5f[il, Eecomc personally liable for gOals. . (^ Wins. Ex. 6th ed. 1827.) An 
cx?cul<lP or'administrutor succeeding on the ]»lea of plene administrarit is 
entitled to the general costs of tlie cause, although other issues are found 
against liiin. (Edwards v. Bethel, 1 B. & Aid. 254 ; Marshall v. }^''illder^ 
9 B. A C. 65.5, 657 ; ST Wins. Ex. 6th ed. 1828.) 

Under an issue taken on the plea of plene admhiistravit the burthen of 
proof lies on the ]>laintiff, and he may prove assets either before the com- 
ijicnceiijent of the suit, or after the commencement of the suit and before 
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And the plaintiff, as to the plea of the defendant [the plea of 

plene administravit'] admits the same to be true, and prays jud^ent 
for his said debt and the damages by him sustained oy reason of 
the detention thereof [or, in the case of unliquidated damages^ for the 
damages by him sustained by reason of tne causes of action in the 
declaration alleged] to be amudged to him, to be levied of the per- 
sonal estate and effects which were of the said G. and which 
shall hereafter come to the hands of the defendant as executor [or 
administrator] as aforesaid to be administered ; but because it is un- 
certain whether the defendant will be convicted upon the issues 
above joined between the said parties to be tried by the country or 
not, therefore let the giving of judgment herein be stayed until the 
trial and determination of the said issues, etc. [If the defendant hae 
pleaded plene administravit praeter, the entry must he varied accord- 
ingly ; see the forms given in Chit, Forms, \Qthed. p. 711.] 


Fleas of Flene Administravit Frceter (a). 

That he has fully administered all the personal estate and effects 
which were of the said G, H., and which have ever come to the 

the plt^a, which were formerly matk;r8 of distinct replications. If assets | 
liave been received after plea pleaded, the plaintiff must not take issue, but 
sliould take judgment of future assets quando acciderint. (Smith v. Tate- 
ham, 2 }Cx. 205 ; 2 Wms. Ex. 6tli ed. 1815 ; and see as to the evidence 
under this issue, Ib. 1816.) The defendant may under this plea prove, in 
answer to the plaintiff’s evidence of assets received, the payment of the 
funeral and testamentary exj^^enses, the payment before suit of debts, in- 
cluding his ow n, being not inferior in kind to the debt of the plaintiff, or 
of debts inferior in kind before he had notice of the plaintiff’s debt. (2 
‘Wins. Ex. 6th ed. 1821.) But he cannot prove debts even of a higher de- 
gree w'hicli he has not paid; a retainer of assets to meet these debts must 
be plejuled in one of the more special forms given above. (2 Wins. Ex. 6th 
ed. 1822.) A retainer by the executor for his own debt is also sometimes 
expressly pleaded ; but sucli plea is unnecessary. (See post, p. 580.) An 
executor or aduiinistrutor may relieve himself from liability in respect of 
cleiins, of which he has no notice, under 22 & 23 Vict. c. 35, s. 29. 

If the plaintiff is in doubt, upon plene administravit being pleaded, 
whether to take issue or to take judgment of future assets quando accide- 
rint, it will be found convenient to administer interrogatories under the 
C\ L. P. Act, 1854<, s. 51, in order to obtain a discovery of the assets and 
debts of the testator, and of the disposal of the assets by the defendant. 
(See Chit. Korins, lOtli ed. 172.) 

The judgment against the assets of the deceased may be enforced by fi, 
fa. If the shcrifl' returns nulla hona lestalorls and also a devastavit, which 
lie may do, the pluintifl’ may then sue out a ji.fa. de bonis propriis or a ca. 
sa. against the defendant. If the sheriil* returns nulla bona testatoris only, 
the plaintifl'may obtain execution de bonis propriis by proceeding by scire 
fieri inquiry. Tlie })laiuliff may also proceed by action on the judgment 
suggesting a devastavil . (2 Wms. Ex. 6th ed. 1831-184-1 ; and see 2 Chit. 
Pr. 12th ed. ju 1233 ; Chit. Forms, 10th ed. 718 (6) ; Coward v. Gregory, 
36 L. J . C. P. 1 ; L. R. 2 C. P. 153.) 

The judgment of assets quando acciderint may be enforced by action of 
debt upon the judgment, or the jilaintilf may proceed in the manner pro- 
vided by the C. L. P. Act, 1852, as to writs of revivor. (See C. L. P. Act, 
Ibol, s. yl ; 2 Wins. Ex. 6th ed. 1841.) 

(a) Tlic plain tili‘ inav take issue on this plea, or may have judgment t-o 

2 c 2 



580 


JPleas, etc.f in Actions on Contracts. 


"hands of the defendant as executor for administrator] as aforesaid to 
be administered, except personal estate and eflPects of the value of 

£ ; and the defendant liad not at the commencement of this 

suit, nor has he since had, nor has he any personal estate or effects 
which was or were of the said G. H. in the hands of the defendant 
as executor [or administrator] as aforesaid to be administered, ex- 
cept the said personal estate and effects of the value aforesaid. 


Plea of Plene Administravit the Executor of an Executor, 

That the said G. II. [the first executor'] in his lifetime fully ad- 
ministered all the personal estate and effects which were of the said 
J. K. [the original testator]^ and which ever came to the hands of 
the said G. it. as executor as aforesaid to be administered ; and the 
defendant has fully administered all the personal estate and effects 
which were of the said I. JT., and which have ever come to the 
hands of the defendant as executor as aforesaid to be administered ; 
and the defendant had not at the commencement of this suit, nor 
has he since had, nor has he any personal estate or effects which 
was or were of the said I. K. in the hands of the defendant as exe- 
cutor as aforesaid to be administered. 


Plea of a Eetainer 'by the Pefendant as Executor for his own 

i)eht. 

A rightful executor or administrator may retain assets in pay- 
ment of a debt due from the deceased to himself in preference to all 
other creditors of an equal degree. (2 Wras. Ex. Otn ed. 971 ; Boyd 
V. Brooks, 34 Beav. 7 ; 34 L. J. C. 605.) Such retainer is sometimes 
pleaded specially ; but this is unnecessary, as the defence may be 
given in evidence under plene administravit. (2 Wms. Ex. 6th ed. 
1809; and see ante., p. 679.) 


Plea of Judgment and Specialty Debts outstanding against the 
Testator, and Plene Administravit Prater (a). 

That in the lifetime of the said G. 11. , J. K., on the — day 
of , A.D. , in the Court of at Westminster, by the 

the extent of the assets acknowledged, and of future assets guando accide- 
rint for the re.‘'idue of liis d<‘bt and costs. (Chit. Forms lOtli ed. 713.) The 
defenrlant might pay into Court the amount of assets admitted, but this 
would not generally be expedient, as by allow ing the plaintiff to take judg- 
ment, the defendant miglit plead the judgment, even to a ponding action for 
a debt of equal degrees (See po.v/, 582 (b).) 

(a) An exoeutor or administrator must plead specially tlie existence of 
debts of a liigber nature than that sued for and no assets ultra; and all 
such debts must be stated in the plea. He cannot give tliem in evidence 
under the plea oi plene administravit. p. 579 ; 2 Wins. Ex. 6th ed. 

1822.) 

Tlie plaintiff may take issue on the plea or may take judgment of future 
assets quando aedderini after satisfuetion of the debts stated in the plea, 
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judgment of the said Court recovered against the said G. H. £ , 

which said judgment is still in force and unsatisfied ; \addL anj^ other 
judgment debts in like manner. If there he a bond debt, state it 
thus .*] and the said G. JS. in his lifetime by his bond became bound 

to L, M, in the sum of £ , to be paid by the said G, H. to 

the said L. M,, subject to a condition that if the said G, H, should 

pay to the said L. M, £ with interest thereon, at £ per 

cent, per annum, on the day of , a.d. , the said bond 

should be void, and at the commencement of this suit there was 

and still is due to the said L, M, on the said bond £ ; [state 

any other bond debts in like manner. If there be a debt under a 
covenant^ state it thus :] and the said G. H. in his lifetime, by deed 

bearing date the day of , a.d. covenanted with N. O. 

to pay to the said 'N. O, £ on the dav of , a.d. , 

with interest for the same in the meantime at the rate of £ per 

cent, per annum, and at the commencement of this suit there was 

and still is due to the said N. O. under the said covenant £ ; 

[add any other specialty debts for which the assets are liable^ ; and 
the defendant has fully administered all the personal estate and 
efiects which were of the said G. II.^ and which liave ever come to 

and under such judgment will be entitled to charge the defendant in priority 
of all debts not mentioned in the plea. (Chit. Forms, 10th ed. 711.) 

W’here tlie plea sets up a bond debt, the penalty is the debt where the 
bond is forfeited ; but before the bond is forfeited, the sum in the condition 
is the debt ; but it is advisable in all cases to show the condition of the 
bond in the plea, and to state how much is truly due on the bond. (Bank 
of England v. Morice^ 2 Str. 1028 ; Cox v. Joseph^ 5 T. R. 307; 1 Wms. 
Suund. 333 a ; 2 Wms. Ex. 6th cd. 1800.) 

A debt for rent, whether under a demise by parol or under one by deed, 
is of equal degree with debts by specialty ; therefore in an action of debt for 
rent an executor cannot plead an outstanding specialty debt. (Oage or Gray 
v. Acton, 1 8ulk. 325 ; 1 L. Raym. 515 j and see Davis v. Gyde, 2 A. & £. 
623.) 

By the 23 & 21 Viet. c. 38, s, 3, it is enacted “ that no judgment which 
has not already been, or which shall not hereafter be entered or docketed 
under the several Acts now in force, and whieii passed subsequently to the 
Act of 4<S: 5 W. and M., so as to bind lands, tenements, or hereditaments as 
against ]>urehasers, mortgagees, or creditors, shall have any preference 
against heirs, executors, or administrators in their administration of their 
ancestor’s, testator’s, or intestate’s estates.” And sec the statute 4&5 W. & 
M. c. 20, 8. 3, formerly in force. 

Under these statutes it has been held that if a judgment is not duly re- 
gistered, an executor or administrator is not bound to give it preference, and 
that under a jdea of ptene administravU to an action on such a judgment, 
he may show tliat he has paid other debts of inferior degree. (Hickey v. 
Ilayter, 6 T. R. 381 ; Kemp v. Waddingham, L. R. 1 Q. B. 355 ; 35 L. J. 
Q. B. 114.) It was also lield under the former statute that an executor or 
administrator could not plead judgment debts outstanding, unless they were 
so docketed as that he was bound to give them preference, and that no 
notice of a judgment woidd avail exeejit that required by the statute. 
(Steel V. Rorke, 1 B. & P. 307 ; Hall v. Tapper, 3 B. & Ad. 655.) Hence, 
perhaps, since these statutes, the plea of outstanding judgment debts ought 
to allege tliat tliey were duly registered, but the precedents do not contain 
such allegation. The statute does not apply to judgments obtained against 
executors and administrators, and such judgments are entitled to preference 
without registration. (Gaunt Taylor, 3 M. & G. 886; Jennings v. Rigby, 
33 BcttV. 108 ; 33 L. J. C. 149.) 
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the hands of the defendant as executor [or administrator] as afore- 
said to be administered, except goods and chattels, the value of which 
is not sufficient to satisfy the said judgment and specialty debts ; and 
the defendant had not at the commencement of this suit, nor has he 
since had, nor has he any personal estate or effects which was or 
were of the said G. H. in the hands of the defendant as executor 
[or administrator] as aforesaid to be administered, except the said 
goods and chattels, the value of which is not sufficient to satisfy the 
said judgment and specialty debts, and which are liable to satisfy 
the same. 

Like pleas : Hancocke v. Prowd, 1 Wms. Saund. 328; Jones v. 
Poherts^ 2 C. & M. 219. 

A like plea in respect of an indemnity bond : Cox v. Josephs, 5 
T. R. 307. 

Peplicaiion to a plea of an outstanding judgment against the tes- 
tator. that the judgment teas not registered : see Steele v. Porke. 1 
B. & P. 307 ; and .see ante. p. 581, n. 

Peplicaiion to a plea of an outstanding judgment debt, that the 
judgment was satisfed. and that the defendant fraudulently permitted 
the judgment to remain in force after satisfaction {a) : Hancocke v. 
Prowd, 1 Wms. Saund. 328; Jones v. Poherts, 2 C. & M. 219. 


Pica of payment of an outstanding bond debt after actioyi brought : 
Oxenham v. Clapp, 2 B. & Ad. 309; Bryan v. Clay. 1 E. & B. 38. 


Plea of a judgment recovered again,st the defendant as executor 
since the commencement of the action, and pie ne administravit prcp- 
ter (b) : Poherts v. Wood. 3 Dowl. 797. 

A like plea puis darrein continuance : Prince v. JVicholson, 5 
Taunt. 333, 665 ; Lyitleton v. Cross, 3 B. & C. 317. 


(a) The plaintiff may reply any matter defeating!: the jndgmrnt ; as that 
it was satisfied, or that it was obtained bv fraud and collusion between the 
executor and the creditor, or that it is kept on foot by fraud. (2 Wins. Ex, 
6th ed. 1810.) An executor may confess judgment for a debt barred by 
the Statute of Limitations, and the statute cannot be relied on by other 
crtjditors of the estate to deft«t the judgment. {Hunter v. Baxter, 3 Gifl*. 
214 ; 31 L. J. C, 432.) 

(h) Where tlie plea sets up a judgment recovered against the executor him- 
self, if the action is brought for a 8]>eeiulty debt, the plea must show that 
the judgment was obtained on a specialty, or that it was obtained before the 
eieeut<^r had notice of the specialty debt of the plaintiff. (2 Wms. Ex. 6th 
ed. 1808.) 

An executor or administrator may give priority to one creditor over 
others of equal degree by confessing judgment to him ; and ho may do this 
even after action^ brouglit by anotlier creditor, and plead it in answer to the 
action ; if after plea pleaded he eonfesscs a judgment, he may plead it pttis 
darrein continuance. (2 Wms. Ex. 6th ed. 965, 966 ; 2 Chit. Pr. 12th ed. 
p. 1229.) Hence, if the defendant applies for time to plead, the plaintiff 
should object to it being granted except upon the terms of his not pleading 
any judgment obtained against him subsequently. 
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Eleaf to an Action charging the Defendant for Dent as Assignee 
the Term, that the Defendant became Assignee only as Executor, 
and that the Premises yielded no profit, and Plene Adminis- 
travit (a). 

That after the making of the alleged deed and during the term 
thereby granted the said G. H. died possessed of the said demised 
premises, having first duly made his last will and thereby appointed 
the defendant executor thereof ; and the defendant afterwards as 
such executor duly proved the said will, and entered into the said 
demised premises and became possessed thereof for the residue of 
the said term as such executor as aforesaid and not otherwise, and 
the estate of the said G. H. therein did not at any time vest in the 
defendant by assignment otherwise than as such executor as afore- 
said ; and the defendant has not at any time since the death of the 
said G. H. received or derived, nor could he during any part of that 
time receive or derive any profit from the said demised premises, 
and the said demised premises have not since the death of the said 
6r. I£. yielded any profit whatever ; and the defendant had not at 
the commencement of this suit, nor has he since had, nor has he any 
personal estate or effects which was or were of the said G. H. in 
the hands of the defendant as executor as aforesaid to be ad- 
ministered. 

Like pleas : Euhery v. Stevens, 4 B. & Ad. 241 ; Nation v. Tozer, 
1 C. M. & li. 172; fremeei'e v. Morison, 1 Bing. N. C. 89; IIop- 
wood V. Whaley, 6 C. B. 744. 


Plea, to a like Action, that the Dfendant became Assignee only as 

Administrator, that the Premises yielded only £ , and Plene 

Administravit Pr<eter. 

That after the making of the alleged deed and during the term 
thereby granted the said G. II. died intestate, possessed of the 
said demised premises, and after the death of the said G. E. letters 

(a) The executor of a deceased tenant may be charged at the suit of 
the landlord for the rent accrued due since the decease of the tenant either 
as executor of the deceased or in his own right as assignee of the term (see 
“ Landlord and Tenant^''’ ante, p. 212 (a) ). In the latter ease he maj deny that 
lie is assignee, and may show that he is executor only and has never entered, if 
such is the fact (see Wollaston v. llahewill, 3 M. & G. 207, 320 ; Kearsley 
V. Oxley, 2 H. & C. 896) ; or if he has entered, he may plead that he is as- 
signee as executor only, and that tlie premises yielded no profits, or no 
profits except a sum admitted, and that he lias no other assets, as in the 
above or following form. (See Wollaston v. Hakewill, 3 M. & G. 297, 321 ; 
and see ante, p. 212 (<i).) The value of the premises under such plea is 
what the executor by reasonable diligence might have derived from them. 
{l^ornidge v. Wilson, 11 A. & E. 655 ; Hopivood v. Whaley, 6 C. B. 744.) 

If the value of tlio land is of less value than tlic rent, and there are no 
assets to satisfy the rent, the executor may^ waive and abandon the lease 
altogether by giving a proper notice orlus ihlention 16 llie lahdTdMr'IfS 
Wms. Ex. 6tli ed. 1623.) And such waiver will bo an answer to any sub- 
sequent rent. (Nation v. Tozer, 1 C. M. & R. 173 ; see a plea to that effect, 
Kornidge v. Wilson, 11 A. & E. 645.) 

An executor may also protect himself from claims under the lease by avail- 
ing hiniBcif of the provisions of 22 & 23 Viet. c. 35, s. 27. (Se©a»te, p. 212.) 
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of administration of the personal estate and effects which were of 
the said G. H. were duly granted to the defendant [by her Ma- 
jesty’s Court of Probate], and the defendant afterwards entered 
into the said demised premises and became and was possessed thereof 
for the residue of the said term as such administrator as aforesaid 
and not otherwise, and the estate of the said G, H. therein did not 
at any time vest in the defendant by assignment otherwise than as 
such admininistrator as aforesaid ; and the defendant has not since 
the death of the said G. H. received or derived, nor could he during 
any part of that time receive or derive any profit from the said de- 
mised premises except to the amount ot £ ; and the said pre- 

mises have not since the death of the said G. II. yielded any profit 

whatever except the said £ ; and the defendants had not at the 

commencement of this suit, nor has he since had, nor has he any 
personal estate or eflects which was or were of the said G. 11. in 
the hands of the defendant as administrator as aforesaid to be ad- 
ministered, except the said rents and profits to the amount of £ ; 

and tlie defendant brings here into Court the said £ ready to 

be paid to the plaintifl’ 

A like plea : HoruiJge v. TT7/.vo«, 11 A. & E. G45. 


Pleas of set’ ojf in actions hy and against executors : sec “ Set-offf 
post. 


Exoneratiox. See Bt scission of Contract f post, p. 073. 


Felony. See “ Conviction of Felony f ante, p. 505. 


Forbearance. 

General Issue (a). 

Non Assumpsit," ante, p. 405. 


Plea denying ike original l)eht or Cause of Action forborne (where 

no Action was jtending). 

That he never was indebted \ or that the plaintiff had not a good 
cause of action against the defendant, traversing the allegation in 
the declaration in terms^ as alleged. 


{a) The promisij^to forbciir and stay propcedings in denied by the general 
issue non assumpsit. If the debt or eause of action agreed to l>e forborne 
is stated in the declaration as a distinct averrnc'nt, it must, if intended to be 
denied, he traversed in terms (see ante, p. 157 n. {h) ). The forbearance 
itself and the alleged breach, if denied, must also be specifically traversed. 
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Flea denying the Debt or Cause of Action (where a pending Action 

was forborne). 

That the plaintiff had not at any time any cause of action in re- 
spect of the subject-matter of the action broufcht bv the plaintiff 
against the defendant as alleged, as the plaintiff at the time of the 
alleged promise well knew. 

A like plea : Wade v. Simeon^ 2 C. B. 548 ; and see Smith y. 
Monteitht 13 M. & W. 427. 


Flea denying the Forbearance. 

That the plaintiff has not stayed all further proceedings in the 
said action as alleged [traversing the allegation in the terms of the 
declaration^ 


Pleas by a surety of time given to the 'principal debtor, see “ Gua 
ranteef post, p. 594. 


Foeeign Attachment. See Attachment of Debt f ante, p. 494. 


Fbafd {a). 


Flea that the Contract was induced by the Fraud of the Plaintiff. 

Tlial he was induced to make tlm alleged promise [or agreement, 
or to accept or iiidc»rse the said bill, or to make the said promissory 


(a) A contract procured by fraud is voidable at the election of the party ' 
80 induced to enter into it ; but until he has disaffirmed the contract it re- 
mains valid, (Srl/ruy v, /’oyg, 5 M. & W. 83; Murray v. Mann^ 2 Ex. 
538 ; Pilbrotc v. Pilbroics Afuiospheric Ry. Co., 5 C. B. 453 ; Deposit Life 
Ass. ('o. V, Ayscouyk, G K. k. B. 7t»l ; 2b L. J. Q. B. 29.) This defence 
must be sj>eeially jileaded (r. 8, T. T. 1853) ; but it may be pleaded in most 
cases in the general form above given {Robson v. Luscomhe, 2 I). & L. 859), 
wbieli is n]>plieable also to the indebitatus eount for goods sold and de- 
livered. {Lawton v. Elmore, 27 L. J. Ex. 141.) Where it is pleaded with 
partieularity, no other fraud ean be jrnwed than that averred. {Tuck v. 
Took'r, 9 B. & C. 437.) Particulars of the fr.aud are often ordered as a con- 
dition of pleading fraud in a general form. (See aufe, p. 445.) A defendant 
will not bo alK)\ved to plead several [ileas founded on the same fraud, only 
varying the statement of the cireum>tanccs. v. 2 Dowl. N. S. 

543.) As to what amounts to fraud, see ante, p. 333 (a) ; Canham v. 
Barry, 15 C. B. 597. A eontraet is voidable for the fraud of an agent 
tliroilgh whom it was made, though the ]>rincipal did not authorize the 
fraud, and is nut responsible for it. {Udell v. Atherton, 7 H. A N. 172; 
iU> L. J. Kx. 337 ; Ait wood v. Email, 6 tT. k F. 232, 448 ; Murray v. Mann, 
2 Ex. 538; lUheellon v. llardisiy, 8 E. vV B. 232, 260.) 

In actions on sj>ccial contracts under which the defendant may have re« 
ccived a benefit, it may be necessary for him to plead further that he has 

2 c 3 
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note, or to execute the alle^red deed, er, to an indehifafus count, to 
contract the alleged debt] by the fraud of the plaintiff. 

Pha of fraud, stating the particulars : Canham v. Barry, 15 
C. B. 597. 

Plea, to count hy indorsee against acceptor of a hill, that the ac» 
ceptance was obtained hy the fraud of the drawer, who indorsed it to 
the plaintiff without value, [or with notice, or when overdue^ : ante, 
p. 528. 


Plea of fraud to an action on a bond : Paphael v. Goodman, 
8 A. & E. 5()o ; Spencer v. Handley, 4 M. & G. 4.14 ; on a policy of 
insurance: Redman v. JVilson, 14 M. & W. 470 ; on a contract of 
indemnity : If’iiy v. Hearne, 13 C. B. N. S. 292 ; 32 L. J. C. P. 34 ; 
on a contract of guarantee : North British Insurance Co. v. Lloyd, 
10 Ex. 523 ; 24 L. J. Ex. 14 ; Lee v. Jones, 17 C. B. N. S. 4-82 ; 
34 L. J. C. P. 131. 


Plea, to an action on a deed (>f .separation between the defendant 
and his wife, that the deed nuts obtained by the fraudulent misrepre- 
sentation of the plaintiff, being the trustee, that the wife was chaste : 
Rvans V. Edmonds, 13 C. B. 777 ; 22 L. J. C. P. 211. 


Plea that the Defendant was induced to contract by Eraud, and 

afterwards repudiated the Contract. 

That he was induced to make tlie alleged contract [or af^reeraent] 
by the fraud of the ])laintiff, and within a n‘asonal)]c time after ho 
had notice of the said frainl and before lie liad rectdved any benefit 
under the said contrac't [or agreement] he repinliated and abandoned 
the same, and gave notice of his repudiation and abandonment 
thereof to the plaintiff. 


Plea, to an Action by a Company for Calls, that the D fend ant was 
induced to become a Shareholder by Fraud, and repudiated the 
Shares. 

That he was induced to become the holder of the said shares hy 


repudiated tlic contract. {Ver Croinjitoii, J., Deposit Life d.vj?. CVi, v. Ays- 
couyh, G E. & B. 7Gl ; 2G L. J. B. 29 ) 

A pica, to a count by a public company ncrainst a aliarclioldcr, that the 
defendant was induced to become a Khurc}K)l<lcr by (b<* fraud of the plain- 
tiffn was held bad, as aflinitting that the defeiulaiit was .still a dv facto sbare- 
boider. {Deposit Life Ass. Co. v. Ayscough, .supra; see Clarke v. Dickson, 
E. B. & E. I ts ; 27 E. J. (E B. 223.) In siicli ease the clefeiulaTit should 
plead furtlier that upon di.scovery of the fraud lie had renouneed the 
sliares and ceased to he a shareholder, and liiul taken no benefit under llicm. 
(Jb. ; Budchy Ptwm Mining Co. v. Hayne.s, E. R. 2 Ex. 321 ; 3() E. J. Ex. 
183; and sec post, p. G(i5 («).) A sbiireho icier, imluced to become so by 
the fraud of the com jmny, cannot rejMidiate bis liability as against creditors 
of the crimpany not parties to the fraud. {Henderson v. Roqat British Bank, 
7 E. k H. 35G ; 2G E. J. Q. B. 1 12 ; Powis v. Harding, 1 0. B. N. S. 533 ; 
2G Jj. J. C. P. 107 ; lie Qrerend Ourney ff Co., Oakes and Peek's case, 
L. R. 3 Eq. 570 ; Ib. 2 H. L. 325 , 36 L.‘ J. C. 233, 949 ; Langeks case, 37 
L. J. C. 292.) 
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the fraud of the plaintiffs, and within a reasonable time after he had 
notice of the said fraud, and before he had received any benefit 
from or in respect of the said shares or any of them, he repudiated 
and disclaimed the said shares, and all title thereto, and all liability 
in respect thereof, and gave notice of his repudiation and disclaimer 
thereof to the plaintiffs. 

IJke pleas : M* Creight v. Stevens, 1 H. & C. 454; 31 L. J. Ex. 
455 [where ])articnlars of the fraud icere ordered^ ; Bwleh y Plwm 
Mining Co. v. Baynes, L. E-. 2 Ex. 324 ; 36 L. J. Ex. 183. 


Beplication of Fraud and Repudiation to a Flea of a Bill of 
Fxehange given on account or in discharge of a JDeht. 

That he was induced to receive the said bill as alleged by the 
fraud of the defendant, and within a reasonable time after he had 
notice of llie said fraud, and before he had received any benefit 
from tlie said bill, the plaintiff repudiated the said bill and the re- 
ceipt thereof by him, and refused to have or retain the same for and 
on account [or in satisfaction and discharge] of the said debt and 
the cause of action in respect thereof, and then gave notice thereof 
to tlie defendant, and delivered back [or tendered and ofiered to 
deliver back] the same to the defendant. 


Friendly Societies {a). 

Plea that the rules of the society were not duly certified and ew- 

{a) As to the statutes relating to Friendly Societies, see ante, p. 159 (a). 

Tlie Act for eonsolidatini; mid amending the law relating to Friendly 
Societies, 18 & 19 Viet. c. 63, s. 40, enacts that disputes between the mem- 
bers or persons elnitning throuah or under a member, and the trustee or 
officers, shall be deeided in inunner directed b\ the rules of the society, and 
the decision so made shall be binding and conelusive on all parties nithoiit 
appeal. And see the previous statutes, 10 Creo. IV, e. 56, s. 27 ; 13 & 14 
Viet. c. 115, SB. 22, 23. 

11 V a. 41, apjilieations for the settlement of disputes in any society, the 
rules of wliich do not prescribe any other mode of settling sucli disputes, or 
to enforce an award, or upon fudnre of an arbitration respecting such dis- 
putes, are to he made to the county court of the district within which tlie 
usual or principal }>laee of business of the society shall be situate; and the 
decision of such county court upon such application is not subject to any 
appeal. 

It would seem that the mode of decision provided by the rules ousts the 
jurisdiction of the superior Courts {Crisp v. Bunbttn/, 8 Bing 394; Albon 
r. Pylce, 4 M. & G. 421) ; hut it is confined, according to the words of the 
statute, to disputes ari.siiig between the society and the members, as mem- 
bers ; disjmtes relating to matters in which the members are concerned, 
but not ns members, remain within the jurisdiction of tlie Courts. (Cuthill 
V. Kingdom, 1 Kx. 491; Jilorrison v. Glover, 4 Ex. 430; Skipton Indus- 
trial Soc. V. Prince, 33 L. J. Q. B. 323.) Thus, where the society lias lent 
money to members on the security of mortgages, or where members have 
entered into cxjiress covenants with the society, disputes relating to such 
mortgages or covenants are not within the statute, [lb . ; Doe v. Glover, 15 
Q. B. 103 ; Farmer v. Qiles^ 5 II. & N. 753 j 30 L. J. Ex. 65.) And in 
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rolled accordinff to the statute {under 10 Oeo. IV, c. 56, s. 4) 
Bradhnrne v. Whitbread, 5 M. & G. 439 ; Margett v. Parkes, 1 D. 
& L. 582. 

Plea to an action on a note, that it was given as security for a 
loan made by the trustees of a loan society of a greater amount than 
£15, contrary to 5 (5 Will. IV, c. 23, s. 0 ; and see 3 4 Viet. c. 

110, s. 13 .♦ Jtaivden v. Howell, 3 M. & G. 638. 

Plea, to an action on a note against a surety for a loan from a loan 
society, that by a contemporanemts agreement incorporating the rules 
of the society , no legal proceedings were to he taken against the surety 
until notice of the default of the principal , which had not been given : 
Brown y. Langley. 4 ^I. & G. 460 ; Price v. Kirkham, 3 H. & C. 
437 ; 34 L. J. Kx. 35 ; and see Brown v. IVilkinson, 13 M. & W. 14. 


Plea under 10 Geo. IV, c. 56, 27, of a rule of the society that 

all disputes between the society a?id its tnembers should be determined 
by the committee of the society for the time being: Cutbill v. King- 
dom, 1 Ex. 494. {See ante, p. 587 (tf).) 

Plea, under the same enactment, of a rule of the society that dis- 
putes should he reierred to arbitration manner provided by the 
rules: Morrison v. Glover. 4 Ex. 430; Breves y. White, 17 (i. B. 
995; Parmer v. Giles, 5 II. tii. N. 753 ; 30 1 j. J. Ex. (55. 


Plea of a rule of the soriet// that matters iu dispute between the 
society and its numbers should be decided by Justices of the peace : 
Simdeu y. Bankts, 3(( L. J. (,j. B. 102. 

Pleas setting out the ruUs of a ben* Jit building society established 
under 0 7 Tf7//. c. 5i2 ,* and showing that by the rt'hs plaintiff 

had ceased to he a member', and that disputes were to referred to 


arbitration : Ca*'d v. Carr, 1 C. B. 2s. S. l97 ; 26 L. J. C. P. 113. 


Gaming (b). 


aftioTif* ajjaiiist surotics for incinbrrs, tht* Hurrtifjj eaimot fake 
of the rulen of the society imle^s tliev an- expressly iii<-orp(»rnfi‘cl in their 
eontraets. iJirown y. Langleu, } M. tV: (j. ; Jirown v. 13 

M. & \V. 1 V'. Pnee V. Kirkham, 3 H. k V. 137 ; 31 L. J. 35.) 


(a) And see IS k 19 \ ict. e.(»3, s. :!(», rt-ipurinijj tlie nilew to be eertihed. 
IVliere tlie jilaintilf relies upon tin* privileges ^nen by tin* statutes to 
Bupport liH action, tliin is a j»t»od plea. It is otln*r«ist* where he ran sus- 
tain his action without the aid of the '‘tatut<*s, as upon a Imufl f^iveii to the 
plauitdf, although it was ex^-ented ti» liiiii as lr»‘a.sur<*r of a friendly society 
(Jones V, Woo/tam. 5 lb k Aid. 769; ; or njion a note made j)ayable to tlio 
plaiiitiff. (Bawden v. Howell, 3 M. k Cl. 638.) 


(h) At the common law a wager, or promise made upon a chance event 
in whicli neither j>arty ha.s any inter«*st except tliat created by the wn^er, 
was bindinj;. (Qood v. EUiott, 3 'l\ 11.693; Cousins v. Nantes, 3 'I’nunt. 
513, 515; Hussey v. Crickitt, 3 Camp. 168; JJathy v. India Ass. Co., 15 
C. B. 365.) 

By the statute 9 Anne, c. 14, it was enacteil (amorifTSt other tilings) that 
all notes and bills given for money won by gaming at curds or other games, 
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^lea that a Chech was drawn for Money lost ujpon a 'Wager. 

(8^9 Viet. c. 109, 8. 18.) 

That he made and delivered the said check to the plaintiff for 
money won by the plaintiff from him upon a contract made between 
them by way of waij^erin^, that is to say {state the wager'] ; and ex- 


or by betting at such gaiiies, or for any money knowingly lent for such 
game or betting, should be void. 

By the statute 5 & 6 Will. IV, c. 41, s. 1, it is enacted that all such notes 
and bills, instead of being absolutely void, sliall be deemed to have been 
made for an illegal consideration. (See s. 2, “ Qaming^' ante^ p. 161.) 

By the statute H & 9 Viet, c. 10 9. s. 15, so much of the statute of Anne 
as was not altered by the statute of Will. IV, is repealed. And s. 18 enacts 
“ tliat all contracts or agreeincmts, wliether by parol or in writing, by way of 
gaining or wagering, shall be null and void ; and that no suit shall be brought 
or maintained in any Court of law or equity for recovering any sum of money 
or valuable thing alleged to be won upon any wager, or -which shall have 
been deposited in the hands of any person to abide the event on which any . 
wager shall have been made : provided always, that this enactment shall 
not be dei'ined to ap])ly to any subscription or contribution for any plate, 
prize, or sum of money to be awarded to the winner of any lawful game, 
sport, pastime, or exercise.” The proviso in this section extends to the 
subscription of only two subscribers, who are themselves the players at the 
game; as where two persons de]»osited £10 each to be awarded to the winner 
of a race between them. {Jiatfg v. Marriott^ 5 C. B. 832.) It does not 
ap})ly to a race between two horses upon the terms that the winner should 
liave both. {Coomhes v. Vihhle^ L. R. 1 Ex. 248 ; 35 L. J. Ex. 167.) It 
does not ajiply to a mere bet or wajier, though made upon a lawful game. 
{Parsons v. Alexander, 5 E. B. 263 ; 21 L. J. Q. B. 277.) 

The elleet of these enactments on bills and notes is, that when given for 
gaming debts within the des<*ription of the statute of Anne, they are deemed 
to be made for illegal considerations ; while hills and notes given under 
gaming or w'agering contracts within tlie statute of A ictoria only, being 
given under contracts wbieh are void, are in the same condition as if given, 
without coiisuleration. (Filch v. Junes, 5 E. & B. 238; 24 L. J. Q.B. 293.) 
In the former caNe a holder for value with notice of the circumstances 
under which the bill was given cannot recover on it. (Hay v. Ayling, 16 
Q. B. 423 ; and .»«<*(• Bylcs on Bills, 9th ed. p. 135.) 

Confnicts of wagering made umler the form and pretext of insurance by 
partie.s liavmg no intcrc>t in the subject-matter of such insurance are spe- 
cially proA idl'd against by 14 Geo. Ill, c. 48. (See ante. p. 187 (a).) Ma- 
rine insurances made, “interest or no interest, or without further proof of 
interest than the policy, or by wav of gaming or wagering, or without 
benelit of salvage to the assurer,” are prohibited by 19 Geo. II, c. 37, s. 1. 
(Ante, p. 181 (^i)-) 

Wagei> on the price of stock, in the form of conti'acts for the sale and 
deliverv of stock, were void under 7 Geo. II, c. 8, commonly called Sir 
John Barnard’s Act, passed “to prevent the infamous practice of stockjob- 
bing” (see yost, “ Stochjohbing'') ; but this statute has been repealed by 
23 Viet. c. 28, leaving such contracts subject to the above statute 8 & 9 
Viet. c. 109. 

It is no defence to an action for money paid at tlie defendant’s request 
that it was ]iaid on account of a w-agering contract lost by the defendant, 
such contract being null and void, but not illegal. (Jessop v Lniiryche. 10 
Ex. 61 1 ; Knight v. Cambers, 15 0. B. 562 ; Knight v. Fitch, 15 C. B. 566 ; 
JRosetrarne v. Jiilling, 15 C. B. S. 316 ; 33 L. J. C. R. 55.) But it is 
otlicrwise where it is paid in execution of an illegal contract, as money 
knowingly paid for the defendant on account of a stockjobbing contract 
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cept as aforesaid there never was any value or consideration for the 
making or payment of the said check by the defendant. 

A like pletf : l^arsons v. Alexander^ 5 E. & B. 263 ; 24 L. J. Q. 

B. 277. 


that a check xcaa (jiren for money lent for gaming^ and trans- 
fo^red to the plaintiff without value: Bingham v. Stanley^ 2 Q. B. 

117. 


Plea that a Bill was accepted hy the Defendant for Money toon by 
the Plaintiff' from the Defendant hy Gaming. (9 Anne, c. 14; 5 
4* 6 Will. n\ c. 41.) 

That he accepted the said bill for money won by the plaiiitifl'from 
him hy gaming [or betting on gaming] at cards [uc other game, ac- 
cording to the facts~\. 


Plea that a hill was accepted for money lost at cards, and indorsed 
to the plaintiff v'ith notice : Fisher v. Bonalds. 12 C. B. 762. 

Plea, to an action by the drawer of a hill, that if was accepted hy 
the defendant at the reguest of a third party for money won hy him 
from the defendant hg qamincf, and for no other consideration : Hay 
V. Ayling, 16 Q. B. 423. 


Plea that a note was made for money won hy a hef on the amount 
of hop duty, and indorsed to the plaintiff' without value : Fitch v. 
Jones, 5 E. & B. 238 ; 24 L. J. Q. B. 293. 


Plea, to a count for money received, that if was deposited with the 
defendant to ((hide the went nf a wager (under S tf’ 9 I’icf. c. 1()9, s. 
15) : Savage v. J\fadder, 3() L. .1. Kx. 178 ; and see Martin v. Hew- 
son, 10 Kx. 737 ; 24 L. .1. Kx. 174. 

Pleas to an action for money lent that it was lent for the purpose 
of gaming at an illegal (game : M' Kinnell v. Bohinson, 3 M. \V". 
434 ; Foot V. Ihfker, 5 Si. & (r. 335. 

Pl((i, to a count for goods bargained and S(dd. that hy the contract 
of sale the price was to depend upon the event (f a wager : Bourkc 
V. Short, 5 E. k B. 904 ; 25 L. J. Q. B. 196. 

plea, to an action on a covenant in a nuad gage deed, that the mort- 


prohibited by the 7 Geo. TI, c. 8 ilh.; Mortimer v. Cell, 4 C. B. 513; 
Cannan v. Hryce, 3 6. & Aid. 179; am! see per i’arke, H., Pidgeon v. 
Burslem, 3 Kx. 465, 471) MoJiey lent for the purpose of ])laying at an 
illegal game eannot he recovered ^ MFnimd v. Ridjinnon, 3 M. & VV. 431) ; 
but money lent for the purpose of paying losses hy gaimug to j»ersoi>s other 
than the plaintitF, may be ree<ivered. {Hill v. For, 1 JI. A: 359.) 

The delenee of jmniing iiiuht be speeially j)hMi(led. {Martin v. Smith, 4 
Bing. y. C. 't36 ; 6 Btml. 639.) Before the C. L. I*. Act. 1852, it was held 
that the defence of gaming must be pleaded with HuHlcient t>arlieularity to 
show in what the illegality consiMted (Grizewood v, Jtlane, 11 C. B. 538, 
and see Knight v. Filchf 15 C. B. 570) ; and this should still be done. 
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gage was given partly for money won hy gaming : Mill v. Fox, 4 H. 
& N. 359. 


Pleas y to a count for money received that the money was deposited 
with the defendant hy divers persons as subscriptions to a lottery ufon 
the event of a horse-race (a) : Homes v, JLock., 1 C. B. 521 ; Allport 
y. Nutt., 1 C. B. 974 ; Meaning v. Jlellings, 14 M. & W. 711 ; Gatfy 
y. Fields 9 Q. B. 431 ; and see Martin y. Smith, 4 Bing. N. C. 435 ; 
6 Dowl. 539. 


Pleas that contracts were wagering contracts respecting the price 
of shares at future days, contrary /o 8 4* 9 Fict. c. 109 (5) : Lyney. 
Siesjield, 1 H. & N. 278 ; Jessopp v. Lutwyche, 10 Ex. 614; Knight 
y. Cambers, 15 C. B. 552 ; Knight v. Fitch, 15 C. B. 566 ; Ashton 
V. Dakin, 7 W. 11. 384, Ex. 

Pleas that contracts relating to public stock were void under 7 
Geo. II, c. 8: Ib. ; see “ Stockjobbing f post. 


Garnishee. See “ Attachment of Debtf ante, p. 494. 


General Issue. See ante, p. 460. 


Goods. See “ Sale of Goods f post. 


Guarantees. 

General Issue (c). 

** Non assumpsit,” ante, p.455; “Non est factum,” ante, p. 467. 

Lotteries are proliibited bv 10 & 11 Will. Ill, c. 17, and 42 Geo. Ill, 
c. 119. Sales by lottery are prohibited by 12 Geo. II, e. 28, and tlie lands, 
goods, etc., set up and ex[>osed to sale in sueli manner are to be forfeited 
to Hucli person who shall sue for tlie same (s. 4, and see 2 Chit. Stat. 
tit. “ Gaming"), 

(A) Such pleas must be sulTieiently circumstantial to show that the con- 
tracts were necessarily within the statute. {Knight y. Cambers, 15 C. B. 562, 
570.) Where an actual purchase of the shares is made, though the object 
is to speculate by selling again before the settling day, it is not a gaming 
contract within the statute. {Ashton v. Dakin, 7 W. R. Ex. 384.) 

(c) When the guarantee is made by simple contract, the general issue 
non assumpsit denies the contract, including the promise and the considerti- 
tion ; and under this issue the plaintiff must prove a contract in a form 
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during the pendencg of the guarantee^ and the defendant thereby dis- 
charged ; in the case of the treasurer of a borough : Oswald v. Mayor 
of JierwicJcy 25 L. J. Q. B. 383 ; 5 H. L. C. 85(5 ; in the ease of the 
bail^ of a county court : Pyhus v. Gibb, 6 E. & B. 902 ; 2(5 L. J. 
Q. B. 41 ; in the case of a collector of poor rates and sewer rates : 
Shillett V. Pleteher, L. R. 1 C. P. 217 ; 2 Ib. 4(59 [^icherc it was held 
that an Act altering the duties in the one office did not affiect the 
guarantee in respect of the other office~\. 


That the Plaintiff gave Time to the principal Debtor, and thereby 

discharged the Defendant (a). 

That whilst the said G. M. was indebted to the plaintiff' as alleged, 
it was agreed by and between the plaintiff' and the said G. H., wdth- 

(fr) If the creditor gives further time to the principal debtor under a 
binding contract witli him to tliat etlect, without the consent of tin* surety, 
the latter is thereby discharged, unless tlie rights again‘*t the surety are 
expn'ssly reserved ; for the surety is deprived by such contract of his 
right upon payment of the debt to have the se<‘urities and remedies of tho 
crtnlitor, and to enforce tliein in his name. {Combe v. Woolf. S Hing. 15(5; 
Howell V. Joues^ 1 C. M. & K. 97 : llees v. Herrington. 2 Wliite Tudor, 
L. C. 3rd ed. 887 ; Fraser v. Jordan. 8 K. k 15. 393 ; 2(5 L. J. Q. 15. 288 ; 
Hailey v. £>1 wards. 4 15. & S, 7*)1 ; 31 L. J. Q. 15. 41, and si‘e “ Hills of 
Pxvhangef ante. p. 535.) The rule was thus stated hy tlie Onirt in Moss 
T. Hall. 5 Kx. 4(5, 50; Fraser v. Jordan, 8 E. & 15, 303, 308: — “When- 
ever a party’s hands are etleetually tied up. so that he cannot break such 
engagement without lioiiig liable for a breach of it, tlie surety is discharged ; 
the rule being that there must be either a new security given to extend the 
time, or a binding agivenumt, upon u sutlieicnt eoii'-ideration, to su.spend 
the remedy.” A contract with a stranger to gire time to tlie ])rincipHl 
debtor does not afb'ct the right against the surety. {Fraser v. Jordan, 8 K. 
& B. 303.) The creditor is not, in general, bound to use his remedies 
against the principal debtor, and does not prejutliee bi^» right against the 
surety by neglecting to do so, if he does not prevent himself from iloing so, 
unless he lia.9 sjieeiallv eontnieted with the sun'ty to use them. {Price v. 
Kirkham, 3 11. k C. 437 ; 31 1.. J. Ex. 35.) 

But the original contract of guarantee may expres.«ly reserve to the credi- 
tor the right to give indulgenec to or to releaM* tlu' principal ilchtor with- 
out fli-charging the ‘•urety. (Cowper v. Smith, I M. A W. 519 ; Union 
Hank of Manchester v. Beech, 34 L. J. Ex. 133.) And the agreement 
giving time to the |»rineipal d<‘htor may I’xpn'ssly re.serve the rights of the 
cn*ditor again.**! the -.urety, wh<» is iImmi not di.*icliargcd. (See Boater v. 
Mayor, 31 L. J. (’. P. 230; and see post, ]i 595 ^a).) 

Where the surety i.s .sued upon an in-trument upon the face of wliieh he 
appears as primarily liable, a.s upon a btmd or promissory note wliieh he 
has made jointly f)r jointly and .Htwerully with tin* jiniK'ipal debtor, he can- 
not pl«*nd at law that In* is surety only, so as toa\aii himM*lf of tlie rights of 
that pi^>sition ; hut in equity it is competent for liim to do this, and to as.sert. 
the rights of a surety provided the creditor knew him to ho suoli at tho 
time of the contract, {liarey v. Vrender grass, 5 B. & Aid. 187 ; Combe v. 
Woolf 8 Bing. 15(5, 1(51 ; Rees v. Herrington, 2 White k Tudor L, C. 3rd 
ed. 887 ; Erana vT Hemridge, 2 K. A J. 174; 25 L. J. C. 102, 334.) And 
now he may also stt uj) the rights of a surety at law* in a pleading upon 
equitable grounds, notwithstanding that he is chargeil upon an instrument 
U}>on the face of wliieh he appears liable as a principal debtor. {Pooley v. 
Uarradine, 7 E. & B. 431 ; 2G L. J. Q. B. 150, Grecnougk v. 



Ouarantees. 


595 


out the consent or knowledge of the defendant, for a good and valu- 
able consideration to the plaintiff in that behalf, that the plaintiff 
should give time to the said G. jET., and forbear to sue him for tiie 
alleged debt during a certain time then agreed on between them, 
being a longer time than the period of credit which the plaintiff ought 
to have given the said G. H. for the payment of the said debt ac- 
cording to the meaning of the said guarantee ; and in pursuance of 
the said agreement, and without the consent or know ledge of the 
defendant, the plaintiff then gave time to the said G. El. and forbore 
to sue him for the alleged debt during the time so agreed upon as 
aforesaid. 

Like pleas to actions on hills of exchange and promissory notesy 
ante, p. 635. 


JReplication to the Plea of Time given to the Pchiory that the 
Remedies against the Surety were reserved (a). 

That by the alleged agreement between the plaintiff and the said 

land, 2 K. & E. 424 ; 30 L. J. Q. B. 15 ; Price v. KirJcham, 3 H. & C. 
437 ; 34 L. J. Ex. 35 ; and ace “ Bills of Exchange^ ante, p. 535 ; ^'’Equi- 
table Pleasf ante, p. 572.) 

Where the person gnaninteed does any act injurious to the surety or in- 
consistent with tlie right of the latter, or if he omits to do any act which 
his duty enjoins luin to do, and the omission proves injurious to the surety, 
the latter will be diseliarged in equity (Story’s Kq. Jiir. § 325; Watts v. ' 
Shuttleivorth, 5 H. & N. 235; 29 L. J. Ex. 229, 234; and see Black r. 
Ottoman Bank, 10 \V. K. 871, P. C.) : thus, where the defendant guaranteed 
tlie complete performance of certain building work for the plaintili* by the 
principal, and by the contract between the ]>laintilf with the latter the 
]))aintiif agreed to insure the work from lire during its progress, which he 
failed to do, and the work was burned, and the completion of it theivby 
prevented, the defendant was held discharged. (Watts v. Skuttleworth, 
supra.) Where the defendant guamnteed the performance of a building con- 
tract, to be paid for by instalments, and the jdainlilf paid the instalments 
before they were due, the defendant was held discharged. {General Steam 
navigation v. RoJt, (» C. B. N. S. 550.) And when.* the defendant exe- 
cuted a bond of guarantee for advances to be made to a third party, upon 
the faith that no advances were to be made beyond the limit of the gua- 
rantee, he w^as held disi’harged by advances being made to a gn*ator amount. 
(Gordon v. Rae, 8 E. & B. 1065; 27 L. J. Q. B. 185.) 

As to the right of the surety to have an assignment of securities from the 
creditor, s<*o tlu; Mercantile Law' Amendment Act, 1856, 19 & 20 Viet. c. 97, 
B. 5 ; ante, p, 168. 

(a) An agreement to give time to, or a covenant not to sue, or a release 
of the debtor, qualified by a reservation of remedies against the surety, pre- 
serves all tin* rights of the creditor against the surety, as also all the rights 
of the surety against the debtor. {Thompson v. Lack, 3 C. B. 540; Kearsley 
V. Cole, 16 M. & W, 128 ; Price v. Barker, 4 E. & B. 760 ; 24 L. J. Q. B. 
130 ; Willis V. De Castro, 4 C. B, N. S. 216 ; 27 L. J. C. P. 243 ; and see 
the notes to Rees v. Berrington, 2 White & Tudor’s L. C. 3rd ed. 887.) 

Upon a release of the debt tlic rights against the surety cannot be re- 
served ; but a deed wliieh in terms is a release may sometimes be construed 
as a covenant not to sue, in order to carry out the intention of the parties 
in this respect. (Price v. Barker, supra; and see Keyes v. Elkins, 5 B. <& S. 
240 ; 34 L. J. Q. B. 25.) 
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Cr, H, it was also further agreed by and between them as part 
thereof, that neither thp said agreement nor the performance thereof 
should discharge or affect the liability of the defendant upon his said 
guarantee, and that all the defendant's liabilities and all the plain- 
tiffT’a rights upon the said guarantee should be, and the same then 
were reserved and continued as fully as if the alleged agreement 
had never been entered into or performed. 

A Uk'c replication : Price v. Barker^ 4 E. & B. 760. 


Plea to an action upon a guarantee of a contract for building a 
ship, to be paid for hg instalments as the work reached certain stages, 
that the plaintiff prepaid the instalments without the consent of the 
defendant : General Steam yariqation Co, v. Bolt, 6 C. B. N. S. 
550. 


Plea upon equitable grounds, to an action on a bond of guarantee 
limited to a certain amount, that the defendant executed the bond on 
the faith that no advances should be made begond the limit of the 
guarantee, and that such advances were made: Gordon v. Bae, 8 
£. k B. ; 27 L. J. (J. B. 185. 

plea upon equitable grounds that the pi ai ni ff negligentlg lost the 
benefit of seen rifg ivhieh he held against the principal debtor: Mutual 
Loan Ass. v. Sudloiv, 5 C. B. IS. *8. 441) ; 28 L. J. C. P. 108. 

Plea upon equitable grounds that the qdaint ff agreed to demand 
payment from the principal within a certain time which he omitted 
to do : Lawrence V. Walmsley., 12 C. B. N. S. 709 ; 31 L. J. C. P. 
143. 

See other pleas on equitable grounds to actions against sureties: 

Equitable Pleas," ante, p. 572. 


Heirs and Devisees (u). 


Plea hg an Heir of Biens per Descent (1 Will. IV, e. 47, s. 7.) 
That he had not at the coinniencenieiit of this suit, nor has he 


(a) In the action against heir and devisee u]>on the eoveiiunt or bond of 
the anee.stor and testnlor {ante, p. inp), the defeiidjuits ina> plead that the 
bond or covenant declared r)n was not the deed of tlic ancestor as alh‘ged, 
or may plead payment, or any other matter in confession ami avoidance. 

They may al>o plead rien,? per de.scent, or riens per devise. JSy 1 Will. 
IV, e, 47, s 7 (re-enacting substantially 3 VV. k M. c. II, .ss. 5, 6), it is 
provided, “ that where any motion upon any B[>c*cialty is hrouglit against the 
heir, he may plead riens per descent at the time of the original writ brought 
against him ; and the plaintiff in such action may reply that he had lands, 
teneinenta, or heredituinenls from his aneeKt(>r before the original writ 
brought ; and if, u)»5n is.sue joined thereupon, it be found for the plaintiff, 
the jury shall inquire f>f the value of the laTids, tenements, or hereditaments 
fto descended, and tliereupon judgment shall he given and execution shall 
be awarded as aforesaid ; but if judgment shall b<t given against such heir 
by confession of the action, without confessing the assets descended, or upon 
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Bince had, nor has he any lands, tenements, or hereditaments by 
descent from the said G, H. in fee simple. 


Plea by a Devisee of Riens per Devise, 

That he had not at the commencement of this suit, nor has he 
since had, nor has he any lands, tenements, or hereditaments by 
devise from the said G, H, 


Plea by an heir that he has paid other bond creditors before ac- 
tion to the value of the lands descended : Buckley v. Nightingale^ 1 
Strange, 6G5. 


Replication^ to a Plea of Riens per Descent, that the Defendant had 
Lands, etc., from his Ancestor. (1 Will. IV, c. 47, s. 7.) 

That the defendant before action had lands, tenements, and here- 
ditaments in fee simple by descent from the said G. H. 

A like replication: Brown v. Shuker, 1 C. & J. 583. 


Husband and Wifk. 


Pleas in abatement of the coverture of the plaintiff and of the dc' 
fendant : see “ Abatement,*' ante, p. 473. 


demurrer or nihil dicit, it shall be for tlie debt and damage, without any 
writ to iiKjuire of tlie lands, tenements, or liereditaments so descended.” 
And bv s. 8, it is enacted that “the devisee or devisees made liable bv this 
Act shall bt‘ liul)le and chargeable in the same manner as the heir at law by 
force of this Act.” 

The plaintiff may take issue upon the above pleas, and to the plea of 
per descent may reply untler the statute. 

At common law, under the ])lca of riens per descent, the heir who had 
taken lands by descent, but had bond fide aliened them before action, ob- 
tained a verdiet ; but under the replication given by the statute, the plain- 
tiff, m such case, would be entitled to a verdict, and to execution against 
the defendant for the value of the lands assessed by the jury. (2 Wins. 
Saund. 8 (n.) ; Brown v. Shuker, 1 0. & J. 583.) lly the common law, if 
issue wiLs joined on the plea of riens per descent and the jury found some 
assets, Imwever small, the plaintiff was entitled to a verdict and a general 
judgment against the defendant for the debt and costs; in order to avoid 
tiiis, vs here there were some assets the defendant was obliged to plead riens 
per descent except.. the assets confessed. t2 Wins. 8aund. 7 h, (n.),) But it 
seenis doubt fTiTwhet her the statute does not apjily in all cases, and whether 
tlie jury arc not bound to assess the value of the assets. {Brown v. Shuker, 
supra.) Tlie heir may plead payment of other specialty creditors before 
action in reduction of the assets. Wins. Saund. 7 b, (n.) The plea of 
riens per descent disjmtes that the defendant is heir as stated in the decla- 
ration. (2 Wms. Sttuud. 7 e, (n.).) 
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Pleas, etc., in Actions on Contracts » 


Plea ifiat the Defendant was a Married Woman at the time of 

making the Contract (a). 

\_If the defendant is still married at the time of pleading she must 
plead in person, ante, p. 499 (c),] that at the time of the makinpf of 
the said promise [or agreement, or of the acceptance of the said bill, 
or, to an indebitatus count, of contracting the said debt] she was 
the wife of G. IL 

Plea, to an action on a hill by the indorsee against the acceptor, 
that the drawer and indorser was a married woman ; and replication 
that she drew and indorsed the bill as agent for her husband : Prince 
T. Brunatte, 1 Bing. N. C. 435. 


Plea, in action against husband and wife in respect of a liability 
of the wife dum sola, that before coverture she was discharged under 
the Insolvent Act : Storr v. 7>e, 9 A. <fc E. S()8. 

Plea, in a like action, of the husband's discharge : Lockwood v, 
Salter, 5 B. & Ad. 303. 


Pleas relating to marriage : see “ Marriage," post, p. t)47. 


As to picas of Sit -off in actions by and against husband and wife, 
sie “ Set-of," post. 


{a) Wiien a inurried woman is sued alone uj)on a eontract iniide by her 
before marriajie t-he can j»lead lier coverture in abatement only ; wiien she 
IS sued alone upon a contruct made during eoverlure she may plead her 
coverture in abatement or in bar. If a married woman sues alone in an 
action in which ^he imclit join with her hu^band, her coverture can only be 
})leaded in abatement ; if the action is one in w hich she could not join witli her 
liusband, lier co\erture may be pleaded citlier in abatement or in bar. (ISoe 
*■ Ilushand and ante, ji. 171 (a) ; “ AUatemeyii ante, }>. 1711 <a), [b).) 

Tiie defence of coverture must be specially pleaded (r. H, T. T. 1H53 ; Moss 
V. Smith, 1 M. <Sl G. 23’J) ; when pleaded in bar it is an issuuhle }>I»3a. {Burch 
V. Leake, 7 M. S. G. 377.) A married woman cannot appoint an attorney, 
and therefore must jilead in peroon. (See ante, p, (i.) 

A woman whose liushand is civiliter mortuns, as while ho is under sen- 
t<‘m (* of transportation {Can-ol Blencow, 4 Ksp. 27 ; see Ejv p. Franks, 
7 ihne. 7b2;, is comjieteiit to contract, and this may form the matter of a 
rt']»licalion. But a replication that the hu^hand was an alien, living abroad, 
and that the })laintitl' contracted with the defendant as u single woman, was 
licld msutlicicnt. (Strefton v. Busnuch, 1 Bing. N. C. 139 ; and sec Barden 
%. Keverherg, 2 M. \V. f>l.) 8o al.so that tlie hushand is an alien enemy. 
iUe Wahl v. Braune, 1 11. A X. 178, 25 L. J. Kx. 313; see Derry 
huehess of Mazarine, 1 h. Kuyni. 147 ; Salk. 61(1.) A replication tliat the 
linslaiml became bankrupt and absconded and resided abroad whm iicld bad. 
( WiHiamsoa v. Datces, 9 Bing. 292 ; and see Marsh v. Jhiichhison, 2 B. 
k P. 226.) 

Ah to till* effect of the marriage of the plaintiff or defendant pending the 
action, see the C. L. P. Act, 1852, ». 141, cited ante, p. 473; 1 Bay’s C. 
L. Procedure Acts, 3rd ed. 122. 
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Illegality {a). 


That a Tond was given for Immoral Cohahitation (b). 

That the said bond was executed and delivered by the defendant 
to the plaintiff in consideration of the plaintiff then agreeing with 
the defendant unlawfully and immorally to cohabit and to commit 
fornication with the defendant. 

A like jolea : Walker v. Perkins, 1 W. Bl. 517. 


As to the position of a married woman, after obtaining a judicial separa- 
tion, or an order for the protection of Iier property under the Divorce and 
Matrimonial Causes Act, 20 & 21 Viet. c. 85, see ss. 21, 25, 26,' cited ante, 
p. 173. Tliese sections would afford matter for replication to the plea of 
coverture, if a separation or order has been obtained under them. 

[a) No action can be brought on a promise to do an illegal act, or to do 
an act witii an illegal object. {Oas Light Co. v. Turner, 5 Bing. N. C. 666, 
675.) And no action can be brought on a promise made for an illegal con- 
sideration, or on a promise made for a consideration consisting of several 
parts, some of which are illegal. {IScotl v. Qillmore, 3 Taunt. 226 ; Newman 
V. Newman, 1 M. & S. 66 ; Waite v. Jones, 1 Bing. N. C. 662 ; Shackell v. 
Rosier, 2 Bing. N. C. 634; Higgins v. Titt, 4 Ex. 312 ; Mill v. Fox, 4 H. 
&. N. 350 ; see Leake on ‘ Contracts,* p. 376.) 

I'he defence of illegality’ in the contract must be specially pleaded (r. 8, 
T. T. 1853) ; and the objection cannot be rai.sed u]>on the evidence under 
the general issue (Potts v. Sparrow, 1 Bing. N. C. 504 ; Martin v. Smith, 
4 Bing. N. C. 436), even where it transpires on the plaintiff’s own evidence. 
{Fenwick v. Lageock, 1 Q. B. 414.) 

It is not sunicient to j)lead genemlly that the contract was illegal, but the 
particular facts must be stateil from which the illegality, as matter of law, 
arises. {Ransford v. Cojjeland, 6 A. & E. 482 ; (Jrizewood v. Blane, 11 
C. B. 538.) 

If. however, the facts already Upon the jileadings are sufficient to show 
the illegality, the objection may be raised bv demurrer. {Fivaz v. Nicholls, 
2 C. B. 501. ) 

Money paid at the defendant's reques.t in execution of an illegal purpose, 
and money lent to the dercndant to carry out an illegal })ur])Ose, cannot be 
Tveovered. (Moidimer v. (rett, 4 C. B. 513; Cannan v. Bryce, 3 B. A: Aid. 
170; yp Kinnell v. Itobinson, 3 M. & W. 434; and see ante, pp. 42, 41.) 

If a count is adiled upon an account stated re.'speeting the same debt, the 
defence of illegality muj't be ul.-so jileadcd to that count, winch may be done 
by identifying the debt in the manner given ante, p. 484; and see Bills 
of Exchange f ante, p. 530. 

{h) A b(nul given to provide fora woman after past illicit cohabitation is 
valid. (Nye v. Moseley, 6 B. & C. 133.) A simple contract made under the 
same circumstances is void tor want of consideration. {Binnington v. Wallis, 
4 B. & Aid. 650 ; Beaumont v. Reece, 8 Q. B. 483.) The mere siqiport of 
an illegitimate child by the mother (she being bound by the Boor Laws to 
<Io so) is no consideration for a jiromise to }>ay for its maintenance {Crow- 
hurst V. Lacerack, 8 Kx. 208) ; but au undertaking on her jiart tomaiutuin 
the child witiiout any recourse to the fallier, or to supply something beyond 
mere support, forms a valid consideration. {Smith v. Roche, 6 0. B. N. S. 
223 ; 28 L. J. C. P. 237 ; and see Follit v. Koetzow, 2 E. A E. 730; 29 
L. J. M. 128.) 
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Pleas etc.y in Actions on Contracts, 


Plea of Plegalify, to an Action on a Deed of Separation^ in ' 
providing for Future Separation (a). 

Tliat the said J. K. at the time of the making of the alleged deed 
was and still is the wife of the defendant, and the defendant and the 
said J, K. were then cohabiting as man and wife ; and the said deed 
was made and executed by the defendant for an illegal purpose then 
agreed upon by and between the plaintiffs and the defendant, with 
the privity and consent of the saia J. K., that is to say, in order to 
provide a separate maintenance for the said J. K. in ease she should 
thereafter live separate from the defendant and cease to cohabit wdth 
him as aforesaid ; and the defendant accordingly covenanted w ith the 
plaintifls as alleged as trustees for the said J. K. and not otherwise, 

and the said annual sum of £ was so covenanted to be paid by 

the defendant as alleged for such illegal purpose, and as sucn 
separate maintenance as aforesaid for the sole use and benefit of the 
said J. K. in the event of her thereafter living separate and apart 
from the defendant and ceasing to cohabit with him as aforesaid, 
and upon and for no other cause or consideration. 


Plea that the Debt was for Spirits sold in quantities of less value 
than Twenty Shillings, (24 Oeo, 11^ c. 40, s. 1 ; 25 4* 26 Viet, 
c. 38.) 

That the alleged debt was contracted for and on account of sp^iri- 
tuous liquors sold and delivered at divers tirne.s by the jdaintiff to 
the defendant, and not otherw i.^e, and no jiart of the alleged debt 
was really and bond fide contracted at any one time, or for such 
liquors delivered at anyone time, to the amount of twenty shillings 
or upw ards, and no part of such litiuors was sold to be consumed 
elsew here than on the premises where sold, and delivered at the 
residence of the purchaser thereof in quantities not less at any 
one time than a reputed quart. 

A like plea : Hughes v. Done, 1 Q. B. 20 1 ; and as to this d fence 
to actions on bills and notes, sec Scott v. Gllhnore, 3 Taunt. 226 ; 
Crool'shank v. Rose, 5 C. <fc P. 10; 1 & Bob. 100. 


Pica that a hill or note was given for an illegal eonsideraticn : see 
Rills of Fxchangef ante, p. 530. 


Pleas of Illegality in the Contract itself : — 

Pleas, to action on a/n tracts for the sale of goods, that they were 


in) A deed made to provide for tlie future He])anition of liusband and 
^Mfe irt illegal. {Hindleg v. Marquis of Westmeath, 6 B. A C. 2(K).) But a 
lU-ed Tiiude upf)n»n a<‘tual separutiun providing for the nght.s and liabilities 
of liu-iljand ami wifivliving sepumtidy is not illegal. {Jones v. Waite, 4M. 
& G. ]10t, Jte V. Thurloii\ 2 B. A C. 517 ; and see Wilson v. Wilson, 5 
H. L. C. K> ; 23 L. J. C, tl07.) A subsequent divorce is no ilefenee to an ac- 
tion upon such deed. (Oostin v. Clark^ 12 C. B. !N. S. 682; 31 L. J. C. P. 
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sold hy illegal iceights and measures^ contrary to the statutes 5 Geo. 
IVi c. 74, and 5^6 Will. IV, c. 63 : Jones v. Giles, 10 ^x. 119 ; 
11 Ex. 393 ; Rosseter v. Cahlmann, 8 Ex. 361 ; Hughes v. Hum- 
pherys, 3 E. & 13. 954. [See “ the Metric Weights and Measures Act, 
1864,” 27 & 28 Viet. c. 117, legalizing the use of the metric system 
of weights and. measures, and giving in the schedule that system in 
terms of weights and measures in present use.] 

Plea that the goods sold were coals, and that the plaintiff did not 
deliver with the coals a ticket of the quantities as required hy a local 
Act : Cundell v. Dawson, 4 C. B. 376. 

Plea, that the goods sold were excisahle liquors sold hy retail to 
he consumed on the plaint iff" s premises, which were unlicensed, under 
9 Geo. 1 V, c. 61. s. 18 : Hamilton v. Gt'ainger, 5 H. & N. 40. 

Plea, to an action for money lent, that it was lent hy the plaintiff 
as a pawnbroker upon the security of goods, and no note was given 
under the Paicnhrokt ‘rs Act, 39 ^ 40 0 leo. Ill, c. 99, s. -6 .* Atten- 
borough V. London, 8 Ex. 661. [The contract being void, the lien on 
the goods is void also, Fergusson v. Forman, 5 Bing. N. C. 76.] 

Plea, hy a licensed dealer in game, that the contract was void under 
the 1 2 Will. IV, c. 32 : Porritl v. Baker, 10 Ex. 759.] 

Pica, to an action ftr work done, that it urns done under an illegal 
contract to build a house in violation if the provisions of the Metro- 
politan Buildiny Act, 1855, IS cV 19 Vict.c. 122; Stevens v. Gour- 
ley, 7 C. B. S. 99 ; 29 L. J. 0. P. 1. 


Pleas that the Plaintiff teas not legally qualified to Contract 

Pica, to an action for work done as a surgeon, that the plaintiff 
had not been duly c.vamincd and approved as required by 3 Hen. 
YIll. c. 11 .* 1)' AUar v. Jones. 2() L. J. E\. 79 ; and sir " The Medi- 
cal Act, " 21 ij* Met. c. 90, ss. 31, 32 ; ante, ]). I9t>. 

Plea, to a count for icurk done by the plaint ff as a convey- 
ancer, that he was not cerfijicated. and the work was done con- 
trary (o 41 Geo. Ill, c. 98 .* Taylor \. Croud and Gas Co., 10 Ex. 
293. 


Plea, to an action for work, that it iras done by the plaintiff as a 
broker within the City of London, and that he was not it uly licensed : 
Cope V. Rowlands^ 2 II. & . 1 19 ; Alii ford v. Hughes, 16 M. & 

IN'. 174 ; and sec “ Briikerf" ante. pj). IIS. 51(1 

l^ha that work was done by the jilainlff as an appraiser, and that 
lie was not <lnly licensed: Pafk v. Force, 12 Q,. B. 6(i6. 

J^lea. to an action by flic public officer (fa banldng partnership, 
that the partnership was for imd for the purpose of hanking illegally 
eon f vary to the Bank Charter Act, 3 ty 4 Mill. I V, c. 98: Ransford 

V. Copeland. (> A. A E. 1S2. 

Plea, to an action for the price of tobacco sold, that the plaintiff 
was a manufavturer of and dealer in tobacco within the statute 6 
(rvo. J } \ c. Si, and teas not licensed : Smith v. Alawhood, 11 M. & 

W. 452; and see Johnson v. Hudson. 11 Hast, ISO. 

Plea, to an action for the price of printing, that the plaintiff" s 
printing-press was not duly registered as required hy statute : Day 
V. Hemming, 9 W. K. Q. B. 703. 


o 
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Fleas, eic,, in Actions on Contracts, 

Pleas that the Contracts were made for Illegal Purposes : — 

Plea, to an action for goods sold, that theg were sold for thepur^ 
'pose of being consumed in a brothel : Hamilton v. Grainger, 5 M. & 
N. 40 [and see, as to this d if cnee, Bowrg v. Bennet, 1 Camp. 348 ; 
Llogd V. Johnson, 1 B. & P. 3 U) ; as to the rent of premises let for 
a brothel, see Appleton v. Campbell, 2 C. &• P. 3473- 

Plea, to an action for the hire of goods, that they ivere let to the 
defendant to be used by her in her trade as a prostitute, to the know- 
ledge of the plaintiff: Pearce v. Brooks, L. K. 1 Ex. 213 ; 35 L. J. 
Ex*. 134. 

Plea, to an action for use and occupation, that the premises were 
let for the purpose of being used as a nuisance forbidden by a local 
Art : Flight v. Clarke, 13 M. & \V. 155. 

Plea, to an action of covenant for rent, that the premises were let 
for the pinpose of being used in a trade forbidden by statute: Gas 
Light Co, V. Turner, 5 Bing. !N. C. 666. 

Plea, to an action on a guarantee fur rent, that the premises were 
h t to the tenant for the purpose of enabling him to retail ea'cisable 
lifjuors without a licence : Pitchie v. Smith, (3 C. B. 462. 

Plea to an action upon an agreement to give dramatic representa^ 
tions at the plaintiffs theatre, that the theatre was not lieensed under 
10 Geo. II, c. 28.* Levy v. Pates, S A. A E. 120. 

Plea to action of covenant for jiayimni of money, that the money 
was the puvrhase no mey of land sold ti> the defendant fw (he purpose 
{f being sold by lottery : Bridges v. Fisher, 3 E. A 13. (3*12 ; 23 L. J. 
Q. B. 276 ; as to lotteries, see ante, p. 501. 


Pha to an action on a bond, that the condition if the bond teas 
utj, as constituting a combination by mill-(nvuers not to emjdoy 
workmen except on certain terms, and so in nstrainf of trade: JIil~ 
ton V. Fekersley, 6 E. A B. 47 ; 25 L. J. 1^. B. 100. 


Special replication to a jth a of set-off in an action for work and 
labour, that the set-off consisted of goods delivered in payment (f 
wages contrary to the Truck Act, 1 2 B ill. IV, c. 37; liiley v. 

JVarden. 2 Ex. 5*.^ ; Cutts v. Jf'ard, L. 11. 2 B. 357 ; 36 L. J. 
Q, B. 161 ; ami S( c as to the Truck Act, Chawner v. Cummings, 8 
(A B. 311 ; Archir v. James. 2 B. A S. 61 ; 31 L. J. 353; 

Jngram v. Barms, 7 E. A 11. 115 ; 26 L. J. 31. 82; Sleeman r. 
Barrett, 2 II. A C- 034; 33 L. J. K\. 153. 

A like n plicaiiini to a pha of accord and satisfaction by the de-' 
livery of goods : Sharmau v. Sandi rs, 13 B. 16(> ; and see Ingram 
V, Barnes, 7 E. A B. 1 15 ; 26. L. J. Q. B. 82, 310. 


•as that the allegf d contract was made in consideration of ann- 
sing a prosecution ftr an (ffeucc : Keir v. Leeman, 6 Q. B. 
0 il B. 371 ; Fivaz v. NichoUs, 2 (’. B. 50l ; Collins v. 
Btanlern, 1 SmiWj’H L. C. 6th c*d. 325; B'iUiams v. Bayley, L. E. 
1 H. L. m)-, .35 L. J. C. 717. 


Pha that debt sued for was due in consideration of compromising 
an election petition : Voppork v. Bower, 4 M. A W. 361. 

Pita to an aetiori on a promissory note that it was made in consider 
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ration of plaintijf forhearing to prosecute the defendant on a charge of 
obtaining money by false pretences : Cluhb v. Sutson, 18 C. S. JT. S. 

414. 

Plea that a bond was given to secure money paid to induce an 
officer in the East India Company s service to resign his commission^ 
contrary to 49 Geo. Ill, c. 126, s. 4: Grceme v. Wroughton, 11 Ex. 
146. 


Other pleas on the ground of illegality : see “ JBanhruptcyf ante, 
p. 517 ; “ Company f ante, p. 561 ; “ Gaming f ante, p. 588 ; “ In- 
surance f post, p. 615 ; “ Maintenance f post, p. 646; “ Stockjobbing f 
post, p. 691 ; “ Sunday Trading,** post, p. 692. 


Indemnities. 

General Issue (a). 

Non assumpsit,’’ ante, p. 465 ; “ Non est factum,” ante, p. 467. 


Plea denying that the Plaintiff was Damnified (5). 

That the plaintiff was not damnified [or as the case may he, tra- 
versing the allegation in the declaration in terms"\ as alleged. 

(«) In actions upon contracts of indemnitj the contract is denied by the 
plea of non assumpsit or non est factum, according; as it is a simple contract 
or a contract under seal. Any of tlie above picas may also be used when 
apjdicablc. If the claim is framed in the geiieml form of the indebitatus 
count for money paid (see ante, p. 175), the general issue, never indebted, 
denies both the contract and the payment of money under it. 

Notice of the damnification is not a condition precedent in the contract 
of inilemiiity, and a pica that the defenduTit had no notice would be bad 
unless sucli notice was expressly stipulated for in tlie contract {Cutler v. 
Southern, 1 Wms. Sauiid. 115; Jjiffield v. Scott, 3 T. K. 374; and see “ Gua- 
rantee,"' ante, p. 592 ; Insurance,"" post, p, 611); but the eiiect of notice 
of a claim or action may be to give the indcmnil\ing party tlie opportunity 
of resisting it, and of estofiping him from afterwards saying that it was not 
payable. {Duff eld v. Scott, supra ; Jones v. iniliams, 7 M. & W. 493.) 

A set-oir cannot bo pleaded to an action on a contract of indemnity, 
where the claim is for unliquidated damages. {Attwooll v. AttwooU, 2 E. 
& B. 23 ; and see “ Sef'off,"" post.) But where the claim under the indem- 
nity is for money paid, or partly for money paid and partly for unliquidated 
damages, as on a special c5ouut by an accommodation acceptor for the 
amount of the bill which lie lias been compelled to pay, and also for costs 
and expenses incurred, the deleiidaut may plead a set-ott* as to so much of 
the count us relates to the money paid, though he cannot plead sucli a plea 
to the residue or to the whole declaration, {Uardcastle v. Netherwood, 5 
B. A Aid. 93 ; Crampton v. Wall^er, 30 L. J. Q. B. 19; Broicn v. Tihhits, 
11 C. B. N. 8. 855 ; 31 L. J. O. P. 206.) 

(Z>) Wliere the declaration alleges generally that the plaintiff was damni- 
fied, this general form of plea is a}>plicable ; but where the declaration alleges 
specilii'iilly the particulars of the damage, the plea should traverse the par- 
ticular stateineuts of damage. (See 1 Wms. Saiind. 117.) 


2 B 2 
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JPleas, etc,, in Actions on Contracts, 


A general Plea of Non Damnificatus to an Indemnity Bond setting 

out the Condition. 

That the said bond was and is subject to a condition to make void 
the same if [//e/r set out the condition'] ; and the plaintiff has not at 
any time since the makine; of the said bond and condition been in any 
wise damnified throuj^h or by means of any cause or thing in the 
said condition mentioned. [//* the condition is set out in the devla^ 
ration and breaches alleged^ the plea must traverse the loss or damage, 
as alleged in the declaration, in terms. As to pleading performance 
to bonds, see “ Bonds,” ante, p. 545.] 


Plea that the Plaintiff was Damnified by his oicn Default. 

That the plaintiff was damnified as alleged of his own wrong and 
by and through bis owu means and default. 

lihe pleas : White v. Ansdcll, 1 M. tV: W. 348 ; see Warre v. CaU 
vert, 7 A. & E. 143, 155. 


Plea that the Defendant did indemnify the Plaintiff. 

That he did indemnify and save harmless the plaintifl' from the 
said loss and damage [or liability, as the vase may be, traversing in 
terms the breach alleged]. 

A like plea : Cutler v. Southern, 1 Wms. Saund. 115, and see lb, 
n. (1). 


Infancy (a). 


(a) The defence of infancy inu*<t be H})eeially ])le!ide(l {r. S, T. T. J853 ; 
ante, p. 437). It is an i>'>imblc plea (.see Indofieltl v. 5 raunl . 856; 

ante, p. *1 tl >. The jdea is available in iietion.s foiimled on eontruets, although 
the declaration i.*< framed U'* ujuni a \Nrong, as in the ease of breaehes of duty 
arising out of contracts (see ante, p. liTdr ; but it can not be ]*leade(l to 
actioio* jbrynigbt lor \M*ongs independent of eoi^riuA- ( Ivu n i ngs v Itu mi a 8 
TTr! 33Tr ; and see linritard \. Ifaifgifi, 1 1- C. il. iN . S. 45 , 3g L. J. 0. P. 
18ii.) It setuns that an action at law will not ln‘ag,un4 a person for fraudu- 
lently rejireMMiting hiinself of lull age, und therein mdueing the plaintiff to 
eontract with him. {J*rire v. Heivett, 8 Kx, 1 MI ; ami soe Lirerpaol Adetphi 
Loan Ass. V. FaU'hurst , i) Kx. 123 ; Wright v. Lronant, 1 1 ( H. N. 8, 258 ; 
30 L. J. C. P. 365; ante^ p. 33M.) The person guilt \ of such misrepre- 
sentation would l)e held to his eontract in equity i Ex />. Cnitg JoiHt~t<lock 
Banking Ass., 3 I>e G, & J. 63; 27 Ij. J. IK 33; Ac/ao/i v. Stocker, 28 
L. J. C. 760 1 ; hut in an action brought ujam the contract, the misrejin*- 
sentation is not a good replication upon isjuitahli* grounds to a pica of in- 
famy. {HarlUlt V. Wells, 1 B. & 8. 836; 31 Jj. J. Q. B. 57; ante, p. 
567.) 


Tiie plaintiff maf take issue on the plea of infancy, or may reply that 
the defendant ratified the promise after he heeuiite of full age ; or, to so much 
of his elaiin us relates to necessaries, the plaintiff may reply that they were 
necessaries suitable to tlie degree and condition of the infant, as in the above 
forms. 
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Ilea (f the Infancy of the Defendant at the Time of the alleged 

Contract. 

[If the defendant is an infant at the time of pleading, commence 
with the form, ante, p. 449.] That at the time of making the alleged 
promise [or agreement, or of the acceptance of the said bill, or, to an 
indehitatvs count, of contracting the alleged debt] he was an infant 
within the age of twenty-one years. 


Hea to an action on a hill, stating specially that defendant ac 
cepted the hill when an infant in blank, and plaintiff filled up the 
hill with a date after his coming of age, which he did not ratify : 
Ifarrison v. Cotgreave, 4 C. B. 562. 


Ilea in an action for calls against the holder of shares hi a com- 
pany, that defendant was an infant at the time of acquiring the 
shares, and repudiated the shares within a reasonable time after 
coming of age {((}: Cork and Bandon By. Co. v. Cozenoce, 10 Q. B. 
935 ; Sorth-M estern Ry. Co. v. JI' M ichael, 5 Ex. 114; Dublin and 
Wicklow Ry. Co. v. Hack, 8 Ex. 181. 

A like plea, st(ding that the defendant repudiated the shares 
during his minority. <(nd gave notice that he held them at the 
plaintiffs disposal: JSewry and Inniskillen Ry. Co. Coomhe, 3 
Ex. 565. 

Replication to a Vlea (f Infancy, that the Defendant ratified the 

J^roniise after he beeanic of Age {b). 

That the dcfcmlant, after he attaiiiod his full age of twenty-one 
years and ht'fbn* action, hv a ^^rlting made and signed by him, rati- 
fied ami coidinned tlie said promise [oc agreennuit. or acceptance, 
or contract, or debt, as the case may be] in the declaration men- 
tioned. 


(rr) Wlicn a ju'rson is sued upon obligations arising out of property 
Mhicli he lias liccoinc possossod of under a contract, as shares in a eoin- 
})any, he ciuinot avoid tlie obligation by the ^inl)>le plea that he was an 
infant at the tunc of aeipnring the ]m>perty, hut n 
witlini a rcasonalilc tinu* in lliat heliall' after comm 
the contrai't on that ground, and disclaimed the p 
above cited ) 

(It) Ity the 9 Geo. TV. e. 1 1, 5, “ Xo action shall be maintained whereby 

to eharge any person upon anv jiromise made aft**r full age to pay any debt 
contrai’tcd durniir infancy, or u]>on any ratification after full age of any pro- 
mise or simple contract made during infancy, unless a iich promise or ratifi- 
cation shall he made by some writing signed by the jiarty to be charged 
therewith.*’ Tlie Mercantile Law Amendment Act, 1856, 19 & 20 Viet, 
c. 97, 8. 13, has not taken away tlie iiocessity of the ratification being signed 
by the di'fendant liimself, although it ha.'* done so as to eases within the 
Htntnto of JJmitations. (8oe “ J.lniitafionsf post, p. 613 ) The ratification 
must be made before action. (Thornton v. Jld/ingworth, 2 B. & C. 824.) 
It may be made eonditiomiUy, in which case the plaintiff must show that 
the condition is satisfied. (Cote v. h^aa'by, 3 Esp. 160; and see post, p. 
642.) 


oust flirt lier jilead that 
g of age he repudiated 
roperty. (See the cases 
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Peplicatio7t that the Debt sued for was incurred for Necessaries 
' supplied to the Defendant (a). 

\_If the plea is pleaded to other claims besides claims for goods 
sold and delivowd and work done and materials provided, and 
money paid, limit the replication thus : the plaintiff as to so much of 
the said plea as relates to the goods sold and delivered, and work 
done and materials provided, and money paid in the declaration 
mentioned, says,] that at the times of tlie contracting of the said 
debts respectively, the said goods, work and materials were neces- 
saries suitable to the then degree, estate and condition of the defen- 
dant, and the said money was so paid b}" the plaintiff in the purchase 
of necessaries suitable to the then degree, estate and condition of 
the defendant. 


Insanitt [ h ). 

Plea that the Defendant was I?isa?ie at the titnc of Contracting. 

That at the time when the defendant made the alleged promise 
[nr agreement, or accepted the said bill, or executed the alleged 
deed, nr, to an indebitatus count, contracted the alleged debt] he was 
of unsound mind, and thereby incapable of making [nr accejiting, 
or executing, or contracting] or understanding the same, as the 
plaintifi’ then well knew. 


(a) This rcjilication inu^t be confined to parts of the cliiiui as are 
for necessark's ; as to tlie residue, and as to such causes of action as do not 
admit of the replication, as, for example, accounts stated, the ])lamtitf should 
take issue on the infancy, reply a ratification, or enter a /folle pro.^equi. 
(See po.^f, p, fi57 ; and see Wharton v. Mackenzie, 5 Q. }b 60(>.) As to 
what , are^ncce^ii^rii^ Chit ty on Cont ract s, Ht h ed . p. 1 dS j ^«eakc on 

Contracts, p. 232; Ros^e, Ev. 11th ed. 390; ^yder^y. M*on\^reTlf\^ R . 
3 37 L. J, Ex. An niTant cannot he charged upon an account 

stated even for necessaries (Trueman v. J[iirst,\ 'T . R. 'U.) ; Itvjledetv v. 
Douglas, 2 Stark. .30); hut he ruay ratify an account stated aftiT he becomes 
of age. {IViUiams v. Moor, 11 M. A: \V. 2.30.) Mt)ney lent is not a neces- 
sary at law, but if .spirit in noce.s.suries may be a debt in equity. (Marlow 
Fitfield, 1 P. ATms. 558.) 

An infant may acknowledge a debt for necessaries, so a.s to take it out 
of the Statute of Limitations. iWillins v. Smith, E. A R. 180.) 

ih) Tlie insanity of the defendant at the time of contracting, where it was 
such as to iiicfijiacitatc him from I'onfracting to the knowledge of the plain- 
tiff, is a defence. (Baxter v. Earl of Portsmouth, ,3 IL A C. 170 ; Sent a nee v. 
Poole, 3 C. A P. 1 , Dane v. Kirkwall, 8 (’, A J*. 079; Molton v. Camroux, 
2 Ex. 487 ; 4 Ex. 17 ; and hoc Elliott v. Jure, 7 He G. AI. A G. 175 ; 2t? 
L. J. C. 821.) The pica i.s then eijuivalent to a ]>lea of fraiul ; it must bo 
specially ])leadcd. (H. 8, T. T. 1853; ante, p. 437 ; JIarrison v, Richardson, 
1 M. A Rob. ;m.Y 

In an action by the indorsee against the maker of a promissory note, leave 
was granted to plead that the indorser was a lunatic at the tune of the in- 
dorsement. {Alcork V. Alcoek, 3 M. A G-. 208 ; see ante, p. 522.) 

Of a similar nature is the didence that the defendant was drunk when he 
contracted. (8ee “ Drunkenness^ ante, p. 565.) 
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A replication to the same effect ^ and rejoinder that the defendant 
did not know that the plaintiff was of unsound mind, and^ that the 
contract was made in good faith : Beavan v. M' Donnell, 9 Ex. 309; 
10 Ex. 184. \_This might he shown under a joinder of issue. ^ 

Replication that the debt was for necessaries supplied to the de- 
fendant: Read. V. Legard, 6 Ex. 637 ; see Wentworth v. Tuhh, 1 
Y. & C. C. C. 171 ; and see ante, p. 606. 


Replication to a plea of the Statute of limitations that the plain- 
tiff was non compos mentis at the time of the accruing of the cause of 
action: Tarbuck v. Bispham, 2 M. & W. 2 ; and see post, p. 641. 


Insolvency (a). 


Rlea of the D(fe7^dani\^ Discharge hy an Order of Adjudication 
under the Insolvent Act. (1 4* ^ Viet. c. 110, s. 91 (h),) 

That lie was duly discharged, according to the statute passed in 
the second year of the reign of Queen Victoria for amending the 

(a) Hy the Bankruptcy Act, 1R61, ss. 19, 20, the jurisdiction in insol- 
vency is abolisl)ed, except as to pending proceedings. The forms here given 
may still be necessary in some cases, and therefore arc retained. 

{h) The statute 1 2 Viet. c. 110, s, 91, euaets, that after any person 

shall have beeoiiic entitled to the benefit of that Aet by such adjudication as 
therein provided, if any action shall be brought against such person, his 
heirs, executors or adiuinistraton?, for anv debt or sum ot money with re- 
8}H'ct to which such J)e^^on shall have become so entitled, or upon any now 
contrail or security for payment theivof, or upon any judgment obtained 
against such person for the sumt‘, it shall be lawful for such jM)rson, liis heirs, 
executors or adlnini^tl•ators, to plead generally that sueli person was duly 
discharged aeeonling to that Act b\ the order of adjudication made in tli.at 
behalf, and tlint such order remains in force, witliout ]>leading any other 
matter speeially ; whereto the plaintitf may reply generally, and deny the 
matters pleaded ns aforesaid, or reply any other matter or thing which may 
show the defendant not to bo entitled to the benelit of that Act, or tliat such 
person was not duly discharged according to the provisions thereof, in the 
same manner as the ]»laintitl‘ might have replied in case the defendant had 
pleaded that Aet and a discharge by virtue thereof speeially. 

This defence must be pleailcd sjiecially. {Bircham v. Creighton, 10 Bing. 
11.) It may be jilcaded as matter arising after the commencement of tho 
action {Lockirood v. Salter, o B. Ad. 3t»3) ; or as a pica darrein con- 
tinuance. The replication may take issue on the })lea. 

This general form of plea may also be pleaded to an aetion brought on any 
new contract or security for the ]iaMnent of the debt, and whether such se- 
curity was given before or alter the order of adjudication. {Payne v. Morton^ 
8 w! R. Kx. 45.) If the action is brought on a bill or note given for tlie 
debt at the suit of a subsecpienl indorsee, the plea should go on to sliow that 
the bill or note w'as invalid in the liands of the plaintiif by averring that he 
took it witliout value, or when overdue, or with notice. (See Goldsmid v. 
Hampton, 5 0. B. N. S. 94, 27 L. J. C. P. 286.) 

Where a hill is aeeejited by the defendant partly for a debt discharged 
under the Act, and partly for a new debt, the above plea must be pleaded to 
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laws for tlie relief of insolvent debtors in Entjland, from the alle^jed 
debts and causes of action by an order of adjudication duly made in 
that behalf by the Court for the relief of insolvent debtors in Eng- 
land, which order still remains in force. 


A special jtlea setting out the proreedinqs aud alleqi/iq that the 
defendant was discharged under the Insolvent Act, and that the 
p/ai?ifij/''s debt was omitted in the schedule with the consent and bj/ 
the procut'cnient of the plaintiff: Sfraej/ v. Blake, 1 M. W. 108. 


JPIea of the Befendanfs Bisrharqe under the Insolvent Acts by an 
Order made in the Count}/ Court. (1 2 J ict. c. 110, 5.01, and 

10 11 Viet. c. 102, .V. 10‘) 


That he was dul}’ dischars^ed. accordinc^ to the statute ])assed in 
the second year of the reitjn of (^uecn A ictoria for auuMulin^ the 
laws for the relief ot* insolvent di‘htors in England and otlu‘r the 
statutes in foree the relief of insolvent debtors in Ihiu^hind, 
from tlie alleged del)ts and eaiises of net ion b}" an order of adjudi- 
cation dulv made in that iiehalf })V the (*ountv court of , holden 

at , then having jurisdietloa in the premises, which order still 

remains in foree. 

JJke jdeas: Jhlnnc/ v. Cecil, 1 C. B. X. S. 117 ; Bmert/ v. Clark, 
2 C. B. X. iS. o82. 


flea of the Insol rene/i of the Vluintff, mid the vesfina of his Tistafe 
in the Assiyiae by (>rdor of the Jnsolrtnf Court. (1 ty 2 Hid. c. 
IK.), ss. -l-o (uj.) 


That after tin* aeeruini^ of the allcjxed debts and causes of action, 
the })laintiir heinjL( a prisoner in a<*tiial custody within the walls (»f 

the prison of in Knixland, within tin? meaning of the statutes in 

force for the relief of insolvent del)t<?rs in Ent^dand, duly ]»elitiorn*(l 
tlie Court for the Belief of Insolvent J)(‘l)tors in l’hi;;iand for Ids 
di "chari^e thjin such eustndy as aforesaid, aeeordiui^ to the jirovisions 
of the said statntt‘S ; and thereupon such |>roce(*dnit;s were had in 
the matter of the said petition that afterwards the said Court or- 
dered that all the real and perMUial 1 ‘Niate and ellects of llie jdaintil!', 
both witliin this realm and abroad, <*xee|»t the wearinj' apjairel, 
liedtlin^, and otlier sindi neeex>;aries of the ]damtitr and liis family, 
and the working tools and implements of tin* jdaintilf not exeeed- 


jiait only. {Shf'erman v. Thow/fS<ai, 11 A.«.V E. Kr,i7, wlien* see form of plea ; 
and see Cot (ins v. Ibnton, '1 Al . \ (r. 8(>1 ) The ]>lea is ^ood ^lirn* tin* se- 
eiirity is for llu? ohi (h ht, Hltiiou;,di on an additional consideration. {Keans 
T. Wit tin ms^ 1 (‘. iV AI. Tit).; 

{a) if tlie di‘hr swerl for has ai-crued due after tin* vestinj^ ordi*r and be- 
fore tin* final fiisfliiirj^e, the plea sliouid stat<- tliat tlie assignee* lias interferi'il 
and elMims the debt, ol^ii*rwi‘'e t)u* ])lair)titr is (Mititled to sue for it. [Jack- 
son V, Jinrnham, 8 K\, J73; Ktnnton v. Cottier, ;{ K.&. If 271.) 

Tin* C. L. 1*. Act., 1852, s. 1 12, ('ited ante, “ lionkrupieyf p. 5t)7, giviiif^ 
the a‘*si^ures an ojitioii to eontimie the action, appli<*s only to actions coin- 
menced before the itiholveucy. {ftantun v. Collier, supra.) 
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in the whole the value of twenty pounds, and all the future 
estate, right, title, interest, and trust of the plaintiff in oi to any 
real and personal estate and effects within this realm or abroad 
which the plaintiff might purchase, or which might revert, descend, 
be devised, or becjiieatlied or come to him before he should become 
entitled to his final discharge in pursuance of the said statutes ac- 
cording to the adjudication made in that behalf, and all debts due 
and growing due to the plaintiff before such discharge as aforesaid 
should be vested in the ])rovisional assignee for the time being of 
the estates and efieets of insolvent debtors in England ; and by 
virtue of the said order and of the said statutes, and all things ne- 
cessary in that btdudf having happened and been done, the alleged 
debts and caus(‘s of action became and were vested in the said as- 
signee as aforesaid. 

like pleas : I'tickrr v. JVt hsler^ 10 M. & W. 371 ; Sprite v. For-- 
tc)\ 7 ct 11. 5S ; 20 L. .1. (i. 11. 01; Kernot v. Fiitis, 2 E. & B. 
400 ; Kvrnot v. CatfUn, 2 K. & B. 700; Jackson v. Fuvnhamy 8 Ex. 
173; Stanton v. Collier^ 3 E. & B. 274. 


Flea, in an artion hylhe indorsee of a note aqalnst the malcei\ that 
hvfure the i hdorsanenf the indorser petitioned the Tnsolcent Court, 
and hp a rrsfinj/ order alt his property nets vested i)i the assignee : 
(w range v. 'I'riekett, 2 E. B. 395. 

Feplieation, to (f j)l(‘a <if the pUtinfiJf's insol venepy that the j)lain~ 
tiff had prerionsl p assigned (he debt to a third pctrfp zvith noiiee to 
the ilifendanf, and that he noir sues only as trustee : U Arnap v. 
ChesneaUy 13 M. 79(5 ; Jinrk V. Lee, 1 A. & E. 8(tl ; and see 

Tihbits V. (teurge, 5 A. A K. 107 ; Smith v. Keating, 0 C. B. 130 ; 

Fankruptvyf ante, j). l-lo (u). 


Fleet of the Defenditnt's Fefitiun and Final Order for Frotection 
under (he Fnderfion ^iets. (5 cV 0 Idrt. r. 11(>, s. 10; and see 7 
4* S llet. c. 9(5, .V. 22, and 10 A" 11 IVc^. c. 102, s, 4 (^>).) 

That after the accruing of the alleged debts and causes of artion 
a pctiHon for the protection of the defendant from ju’ocess was dul}’, 
and aee(*rding to tlu' form of the statutes in that case made and 
j)roviiled, ]uvs<’nteil by the defendant to tlie CVmrt for the llelief 


(a) Tlie rejilicMt Ion may deny the plea by taking issue. A rejdication, 
that l)u‘ ]>laintill' sued by pt'nMi»>it)n of tlie assignees and on tlieir behalf, 
was held bad. [Sirtnni v. Suftioi, 10 A. A K. 023.) 

A replication that after the ve>ling order the ]damtifrs petition was dis- 
missed was held bail for not sliowing that tliis vi as done before the com- 
mencement of the suit. {Yorston Fet/ier, It 1S\. & \V. S51.) So also a 
replieation, that tlie jilaint ilf was subsequently diseharged b\ the coiisentof 
bis detaining creditors, was lu»ld a bad replieation, beeause such discharge 
does not revest the property witlumt an order from the Court. {Gt'unge v. 
Trickeff, 2 1C. A 15. 395 ; Kenmt v. Pittis, 1 K. A B. 400.) 

{h) The 5 & (5 Viet. e. 11(5, s. 10, provides “tliat if any suit or action is 
brought against any petitioner furor in respect of any debt contracted be- 
fore the date of filing lus petition, it shall be a suHieieut plea in bar of the 
said suit or action that such petition was duly presented, and a final order 

2 D 3 
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of Insolvent Debtors in Enijland [or, to the county court of , 

then having jurisdiction in the matter of the said petition] ; and a 
final order for protection and distribution was duly made in the 
matter of the said petition by a commissioner [or the judge] of the 
said Court duly authorized in that behalf ; and the alleged debts 
and causes of action were inserted with all the necessary parti- 
culars respecting the same in the schedule of the defendant’s 
debts annexed to the said petition, according to the provisions of 
the said statutes. 

Like pleas : Cook v. Henson^ 1 C. B. 908 ; Ttjler v. Shinton, 8 
Q. B. 610 ; Jacobs v. Hyde. 2 Ex. 508 ; Plated v. Bevill. 2 Ex. 511 ; 

v. Bnnen. 18 L. »I. C. P. 62 ; Lewis v. Harris. 11 Q. B. 724; 
Laurie v. Bendall. 12 Q. B. 634; Ke?np Y. Hurry. 11 Ex. 47; 
Martin v. Aldrich. 11 C. B. N. 8. 599. 

A like plea, statinp that the debts were omitted from the schedule 
with the consent of the plaintiff: IMlkin v. Manning. 9 hlx. 575. 


Plea of the plaintiff ' s petition under the Protection Acts, and the 
t^esting of his estates and credits in his assigyiees {b &i 6 l ict. c. 116 
8. 17 ; 7 it 8 Viet. c. 96, s. 4) ; Sayer v. Dufaur. 11 Q. B. 325. 


Insurance. I. Marine Policies {a). 


for protection and dHtriimtion made bv a commissioner duly authorized, 
wliereof the producti«m of the order signed by the commissioner, with proof 
of his handwriting, shall be sutlh*ient evKlcnce,*' 

The iiiiul onier under 7 <.V 8 Vict. e. ‘.M», s. 22, )ms the same effeet in bar- 
ring acti(jns as that under the o S. Q Ihct. c. lltJ, s. 10, altliough the former 
in terms gives protection to the jmt.-oh only. {Platel v. BeriU, 2 Kx. 511 ; 
Philtips V. Piclford, 19 L. J. C. 1*. 171 ; 1 L. M. ifc I*. 136, overruling 
Toomer y. tringelt, 3 C. B. 322.) The jurihtlicf ion of the Court of Bank- 
rupte\ to grant orders for protection from process to in.solverit debtors, 
as cstablislied by the statutes 5 Sc 6 Viet, c 116, and 7 \ 8 \'ict. c. 96, 
was tmn.'iferretl to the Court for the Kehef of Insolvent Debtors in Eng- 
land and to the county courts by 10 Sc 11 Vict. c. 102, s. 4. A plea 
not strietly following the word-' of the sci'tion, nor setting out the ]>rocee«l- 
ings in full, was formerly held bad. (Leafy. Jtohson. 13 M. A W. 651 ; 
Git/an v. Beore, 3 1.1. A L. 412.) A j)lea wa'< bcKl bad on gein'ral demurrer 
for not stating that the debt surd forwaN inserted in the defemiant’s .seliedule. 
(Phillips V. Pivlfurd. 1 L. M. A P. 136; 19 L. «J. C. i*. 171 ; Kemp v. 
Burry. 11 Ex, 47 ) The rejdieation may deny this, together with the other 
matters in tlie hy taking issue. 


(a) By the “ Policit's of Marine Assurance Act, 1868,” ». 1, “ WTienover 
a policy of insurance on any ship, or on any gootls in any ship, or on any 
freight, lias been assigned, so as to pas.s the lameficial intcre.st in such policy 
to any ynirson entitled to the property tlierebv iiisur<*d, the assignee of such 
policy shall be entitled to sue thereon in his own name ; and tiic defendant 
in any action shall he entitled to make any defence which he would have 
been entitled to make if the said action bad Ikhmi brought in the name of 
the person by wboin or for whose account the poIir’V sued on was etrectod,” 
and by s. 2, the assignment of a jxilicy may be maJe by indorsement in the 
form given in the schedule (and sec as to Marine Insurance, ante, p. 181). 
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General Issue (a). 

Non assumpsit,” ante^ p. 465 ; “Non est factum,” ante^ p. 467. 


Plea traversing the Plaintiff* s Interest (h). 

That the plaintiflT [or the said G. J7.] was not interested in the 
said ship ana premises [or goods] as alleged. 


ig) In actions on ])olicie8 of marine insurance not under seal, the contract 
of insurance alleged (including the making of the policy by the plaintiff or 
his agent, the terms of the policy, the subscription of the policy by the de- 
fendant, and the ]Miyinont of the premium as the consideration) is denied 
by the plea of the general issue, non assumpsit^ or any equivalent form of 
words, as, that the defendant did not subscribe the said policy or become 
an insurer as alleged, (r. 6, T. T. 1853 ; ante, p. 465 ; Sutherland v. Pratts 
11 M. k W. 296; Redmond v. Smith, 7 M. & G. 457.) If the policy is 
under seal, the execution by the defendant of a policy to the effect alleged 
is denied by the plea of non est factum. (See ante, p. 467.) 

The hnjjpening of conditions precedent to the claim, as the sailing of the 
ship, the loss of the 8hi]>, the loading of the goods, and the loss of the goods, 
tlie int(‘re8t of the plaintiff in the ship or goods, the compliance with war- 
ranties, and al-^o the breaches alleged, must, if disputed, be denied by sepa- 
rate traverses in the terms of the declanition. (See the forms given above, 
which nill be modified to some extent by the circumstances of each parti- 
cular case.) Notice of lo«s and demand of payment are not conditions pre- 
cedent. ( Dau'son v. irrench, 3 Kx. 3.59 ; and see “ Indemnity f ante, p. 603.) 

All matter.^ in confession and avoidance, exempli gratia, — “ unseawor- 
thiness, misrepresentation, coii<*ealment, deviation,” etc., — must be specially 
pleaded (r. 8. T. T. 1853 ; ante, ]>. 437). 

The .statement in tlie policy ot’ the persons named as interested, or as 
the coii'^ignors or con>igiu‘es of tlie property insured, or as the persons who 
received tlie orders for and ctl’ected the jiohcy, or us the persons who gave 
the order to effect the policy, according to the 28 Geo. Ill, c. 56,8. 1 {ante, 
p. 181), are material, uml maybe denied in a plea. {Hell v. Jamwa, 1 M. A 
S. 201.) The name of a per.-on acting as having received an order, whose 
act is afterwards ratified, is sufiicieiit to satisfy the statute, {^l oiff v. Horn- 
castle, 1 B. k B. 316 ; and st'c as to the statement of the name, Hell v. 
Oilson, 1 B. k V. 345.) 

By the 6 Geo. 1, c. 18, two companies, the London Assurance and the 
Koyal Exchange Assuranee, were incorporated for the purpose of making 
marine insurance; and hy 11 Geo. I, c. 30. s. 43, they are enabled in ail 
actions on any jiolicy “to jilead generally that they have not broken the 
covenants in such policy contained, or any of them,” and this privilege has 
been held not to liave been taken away by the 5 A 6 Tict. c. 3. {Carr 
V. Roi/al Exchange Ass.j 1 B. A S. 956 ; 31 L. J. Q. B. 93 j ante, 
p. 182* n.) 

(^.») Insurances made, “ interest or no interest, or without further proof of 
interest than the policy, or by wny of gaining or wjvgering, or without 
benefit of salvage to the insurer,” are void by 19 Geo. II, c. 37, cited ante^ 
p. 181. The interest at the time of the loss must, if denied, be proved as 
alleged ; tlu* averment of interest at other times is immaterial. ^Rhind v. 
Wilkinson, 2 Taunt. 237.) 

A plea, to an action on a policy on goods lost or not lost, that the loss 
occurred before the plaint ill’ acquired any interest, is bad, unless it avers 
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Plea, to an action on a policy tcith the stipulation that the policy 
should he co?isidc?'cd a suj/icirnt proof of interest^ that the ship was 
a British ship lulonyinq to British suhjeets (under lOGoo. TI, c. 37, 
s. 1 ; ante, p. ISl): tSmifh v. lin/nolds, 1 II. & N. 221 ; 25 L, J, 
Ex. 337 ; I)c Ahatios x. North, L. E. 3 Kx. 1S5. 

Like pica to a policp made ** without henefit of salvage Ib. 

Plea that the name of the defendant as underivrifer was not r.r- 
^ ess(d <o' specified in the policy (under 35 Goo. Ill, o. 03, s. 2, 
sve ante, p. ISl) .* Beid v. Allan, i Kx. 32(5 ; JIallelt v. Ihocdall, IS 
Q. 13. 2. iThts dtfence may he taken under the general issue : lb.] 


Plea traversing the Loss (nr). 

That tlie >aid ship />?’ £)joo(ls or froiijlit] was not [or wero not nor 
was any part I hereof J lost by the perils insured against or any of 
them as alleired. 

Pita of jtayment into Court in respect <f a partial loss only and 
no damages ultra : Aloss v. Smith, ‘3 C. B. 94. 


Plea that the Loss teas an average J^oss within the Pxccjdion in 

the PoUep. 

That tlie said goods were [sugar, tobaeeo, efrf and tlio a]]eg(‘d 
los> <»f the 'said g(>od< was an average lo^s uinler Co pi*r cent, within 
the meaning of tlie >aid )v)licy. and ^^a'' not a general average loss, 
aiul the said ship during tlie said voyagt* was not stranded. 

A Ilk* plea : Corcoran v. (rurneu, 1 l‘h ^ 15. 150; see Dawson v. 
IVrench, 3 Kx. 353. 


Plea, to a count on a policy on goods iu hulk free f com particular 

tliat tlie aetjuired tlit' intere.^t with a km)\vli‘(liri‘ of tla^ lo-^s. {Suther- 

land V, Pentt, 11 M A: AV. gUO.) 

A person who a>'*ignH away his intercMt in tlie slii]) or goods bilore tlie 
li>s*» (.•aijMOt ^UL• upon the policy ^ a** ti’U'-ter for the assigut't* wlion tlie 

beiK'fit of t}ir jiohcY laei abu heon tran'-l’erred. {/'tHrhs v. Junes, 11 M. Sc 
AV. 10.) inu- lias tran.-'ierred it onl\ as a seeurilv lOr an ad\anee, though 
in an ah'^olnte form, he remain-. enUtle<l to >ue, (If'ard v. Brch. lii C. B. 
N. S. OUH ; ;j2 b. ,1. C. P. ll.Ci 

(a) I'lider a declaration claiming hir a total loss, the plamtiir mnv re- 
cover for a p.artial lo-s, it' tlie pohev luitnit^ of it . then-fore ni -.ueh ease tlie 
}»lea should travt;r-.e that '‘any part tliereof was lo-t. ” {(ioram v, Siveetiny, 
2 A\ 111 .-.. Saunrl, got a> Ihtu’soii v. Wrnnh, Kx. .3.53.) I’he issue is 
distrihutahle, and lh«' defendant is entitled to have the verdict entereil for 
him exee))t for tin* ])art as to whieli the ju-oof has faded. {I\iferson v. 
Harris, 1 P. h 8. 3;i(» ; 31 h. J. (). B. g77 ; and see ante, ]>. 433.) The 
defendant h> not traversing tlie loss, julmitB a ])artml loss only, and may 
disjmte the amount. (Kiuy v. JVa/hr, g 11. A C. 381; 33 L.J. Kx. 1(»7, 
325.) A efuistnuiive l<i*.s is reeoverrdile under a jioliev against “total loss 
only.” fAi/ams v. M^Kunzie, 13 C. B. N. S. 41g ; 32 K. ,1. C\ P. 32; and 
see ante, p. iSg.) As to tlie jieril.s insured against, see g Wms. Saund. 202 
and as to uhandonmeiit, see 2 Wins. Saund. 203 y-f ; Arnold on Ins. 
by Macluchlun, p. 852. 
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average y that a large 'portion ivas not lost hut sqfelg delivered : 
twisle V. Mllisy 2 H. & N. 549 ; and see Ralli v. janson, 0 E. & B. 
422. 

Plea that the ship was lost hy perils from which it was warranted 
free hy the policy : Powell v. Jltjdey 5 E. & B. 607. 

Pleay to a count for a general average loss, that the policy was 
made with refrence to a custom of the trade, that underwriters should 
not he Hahle for average on account of jettison of timhcr stoiced on 
dec](\ and that the loss was on that account : Miller v. Titheringion, 

G H. & N. 278 ; 7 lb. 954; 30 L. J. Ex. 217 ; 31 Ib. 303. 

Plea that the Ship was not Seaworthy (a). 

That the said ship, at tlie commencement of the voyage [or risk, 

(a) A warranty of seaworthiness of the ship at tlie eoiiimenecment of the 
risk 13 im])hetl in all voyaj^c jxdieies on ship or goods, but not in time 
poli(‘ie3. iJenee in actions n})on policies of the latter kind, the above plea 
forms no defenee. {Smalt v. (iihson, 16 Q. 13. 12S; 4 H. L. C. 353; 
Mirhael v, Tvedwin, 17 C. 11. 551 : 25 L. J. C. BJl ; Fawcus v. Sarsfield, 

6 K. A H. 192; 25 1./. J. Q. 11. 210; and see Jiarker v. Janson, 37 L. J. 
C. i\ 105.) llul in an aetion on a time policy, a plea that the plaintiff 
knowingly sent tlie .sliij) to sea in an un>eaworthy contlition, and thereby 
oeeiisioned the lo''", is a gocul plea {Thompson y. Hopper, 6 K. & B. 172; 
25 L. J. (^. 11. 210; 26 Ih. IS) ; and so is a plea tluit tiie loss was occa- 
sioned by ilu* nn*’eaw<jrthmes.s of the ship, and not by the perils insured 
against. '{Pawcus Sarsfield. 6 K. ik B. 102; 25 L. J. (^. 11. 210; and see 
Jloilingworth v. lirodriek, 7 A. & K. 10.) A jilea that during the voyage 
tlie -liip ua*' rcmlcivil uiiseawortiiy by the negligence of tlie master was 
h(‘ld bail. (Jjiu'on v. Sadler, 5 M. A AV. 105 ; H M. A "NV. K95.) The im- 
j)lied warranty of seawortlniiess does not extend to tlie ligliters in wdiich 
the goods are laiuled Irom tlie ship. {Lane v. Fixon, L. K. 1 C. P. 412; 
35 L. J. C. 1*. 213.) In a voyage policy on g<*ods there is no imjdied war- 
ranty that the goods are seaworlln for liie voyage {Kothel y. Saunders, 
17 C. 11. >•'. S. 71 ; 33 L. J. C. r. 3101 ; hut if the goods are lost by rea.-‘Ou 
of some inherent vice therein, it is not a loss hy the perils of the sea for 
which the insurers are lialile. <See ///,) 

By tlie warr.'iuty of .M’aworlliiiiess of a shij'i “it is meant that she shall 
be in a til stale as to repair*J, eijuipinent, ami ermv, and in all other respects, 
to encounter tlie ordinaiu perils of the voyage insured, at the time of sail- 
ing upon It. If the assuraiiee attaches before the yi>Nage eoiiiiuenees, it is 
enough tliat the st ite id’ the sliip lx* eommen-iirate to llie then risk {Annen 
V. IToodman, 3 3'aunt. 299 ; JHhhertx. Martin, Park on Ins. 6tli ed. 299); 
and il the voyage bt* such as to reijuire a diUerent complement of men, or 
state of e<pii]>ment, in ditVerent part.s of it, as if it were a voyage dowui a 
canal or riviM-, and themx' across the open sea, it would he enough if the 
vessel were, at the eommeneement of each stage of the navigation, properly 
manned and e<]U!]>ped for it.’’ {Di.ron v. Sadler, o M. & W. 405, 414; 
upi>ro><'ii in Burges v. Wickham, 33 L. J. Q. B. 17, 25 ; Boudtonx. Lupton, 
15 C. B. >«. S. H3 ; 33 L. J. V. P. 37, 12 ; Hiccard v. Shepherd, 14 Moore, 
P. 0. 471 ; Clapham v. Langfoti, 34 L. J. Q. B. -16.) “But the assured 
makes no warrant} to the underwriters that the vessel shall continue sea- 
worthy, or that till* iiuisler or crew shall do their duty during the voyage ; 
and their negligmice or miseouduet is no defenee to an action on the policy, 
where the lo.ss has been immediately occasioned by the perils insured against.” 
{Dixon V. Sadler, supra ; 8 M. A W. 895; and see 2 Wms. Sauud. 201 b.) 
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as the case may he, see ante, p. 613 (a)], in the said policy mentioned, 
was not seaworthy for the said voyage [or risk]. 


Plea to an action on a time policy that the jilaintiff knowingly 
sent the ship to sea in an unseaworthy cofidition, and thereby caused 
the loss : Thompson v. Hopper, (J E. & B. 172 ; 25 L. J. Q. B. 24<) ; 
26 Ib. 18; Michael v. Gillespy, 2 C. B. N. S. 627 ; 26 L. J. C. P. 
306 ; and see HoUingtcorth v. Prodrick, 7 A. ife E. 40. 

Plea, to an action on a time policy, that the loss was caused hy the 
ti7isea wort hi ness of the ship and not hy the perils insured against : 

Fawcus V. Sarsjield, 6 E. <& B. 192 ; 25 L. J. Q. B. 249. 


Plea that the Ship did not Sail on the Pay warranted. 


That the said ship did not sail on or before the day of — 

within the meaning of the warranty contained in the said policy. 

A like plea : liouilhni v. Lupton, 15 C. B. N. IS. 113 ; 33 L. 
C. P. 37 ; see 2 Wms. Saund. 201 a. 


4 


J. 


Plea that the Ship deviated ft'om the Toyage insru'cd. 

That after the commencement of the risk in tlie said policy men- 
tioned, and before the said loss, the said ship without sutheient cause 
or excuse did not proceed on the said voyage, and deviated there- 
from. 

A like plea: Lindsay v. Janson, 4 II. & N. 699; see 2 Wms. 
Saund. 201 g, h. 


Pleas charging deviation from the royage insured hy unreasonable 
delay : Philli]>s v. Irvinq, 7 M. A G. 325 ; Pout Hon v. Tupton, 15 

C. I}. N. S. ll;J ; 33 L. J. c. r. sr. 


Plea that the Policy was obtained by Fraud. 

That he was induced to sub.scribe the said policy and to become 
such insurer as alleged by tlie fraud of the })lainlifr. 

A like plea : Mackintosh v. Marshall , 11 M. A W. 110; hut see 
Anderson \. Thornton, 8 Ex. 125. 


Plea of Misrepresentation of a Mafetdal Fact respecting the 

risk (a). 

That at the time of the defendant subscribing the said policy and 

(a) In contracts of marine inHumnee the miHrcprcHcntution of any fact 
material to tin* risk, or the coneealiiicnt of any sucli fact known to the 
iiiMUrecl, althoiifjh not Accompanied with any frainlulent intent iun, avoids 
the contract. {Carter v. Itoehm, 3 Burr. 1905 ; 1 Smith’s 1>, C. 6tli (*(1. 490; 
see Leake on Contracts, p. 199.) Allegations of fraudulent intention in 
pleas setting up tlie^e defences are iuuuutcriul, and need not be proved. 
[Anderson v. Thornton^ 8 Kx. 425.) 
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becoming such insurer as alleged the plaintiff [and his agents] mis- 
represented to the defendant a fact then material to be kjiown to the 
defendant and material to the risk of the said policy, that is to say, 

[that the said ship had sailed from on tne day of , 

A.D. ; whereas the said ship had not sailed from on that 

day, but on the day of , a.d. , or as the case may he]. 

Like pleas : Mackintosh v. Marshall^ 11 M. & W. 116; A-nder^ 
son V. Thornton.^ 8 Ex. 425 ; Ellis v. LafonCi 8 Ex. 546. 


Plea of Concealment of a Material Fact. 

That at the time of the defendant subscribing the said policy and 
becoming such insurer as alleged the plaintiff [and his agents] 
wrongfully concealed from the defendant a fact then know'n to the 
plaintiff [and his agents] and unknown to the defendant, and ma- 
terial to be known to the defendant, and material to the risk of the 
said policy, that is to say [that the said ship had been aground and 

had sustained serious damage, and was then lying at for 

repairs]. 

Like pleas : Elkin v. Janson, 13 M. & W. 655 ; Bussell v. 
Thornton ^ 4 H. & N. 788 ; 29 L. J. Ex. 9 ; Ellis v. Lafone, 8 Ex. 
546 ; Bates v. Hewitt, L. E. 2 Q. B. 595 ; 36 L. J. Q. B. 282. 


Plea, to an action on a time policy, that the policy was cancelled 
on a return if the premium for unexjyired time: Baines v. Woodfall, 
6 C. B. N. S. 657 ; 28 L. J. C. P. 338. 


Plea that the voyayc was illegal, in consequence of the ship sailing 
without the master haring obtained a certijlcate that the cargo was 
below deck, as required by the Customs CiOisolidation Act, 1853 (16 
17 J'fcf. r. 107, s. 172), and that the insurance was effected for the 
purpose of covering such illegal voyage : Cunard v. Hyde, E. B. & E. 
670; 27 L. d. Q.'H. 408; 2i) Ih.V,; Wilson v. Eankin, 6 B. & S. 
20S ; 31 L. J. (i- B. 63. [27fc insured inust be a party to the ille- 
gality, see lb.; and sec Hobbs V, Henning, 17 C. B. S. 791 ; 34 
L. J'. C. r. 117.] 


Plea that the plaintiff had been indemnified for the same loss h\ 
payment under another policy : Morgan v. Price, 4 Ex. 615 ; 19 ^ 
J. Ex. 201 ; Bruce v. Jones, 1 II. C. 769 ; 32 L. J. Ex. 132. 


Plea that by the usage of Lloyd's, of udneh the plaintiff had notice, 
the amount due under the policy was set-off in account with the plain- 



adjustment, authorizes him to receive payment in cash, but 7 iot by 
set-off in account according to the usage, unless he has notice of the 
usage. (Jb. ; Scott v. Irving, 1 B. & Ad. 605.) 
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Insubance. II. Life Policies. 

General Issue (nf). 

“Non assumpsit,” ante., p. 405 ; “ Non est factum,” ante, p. 467. 


Plea iraversincf the Plaintiff's Inierc.'ft in the liff insured. (14 
Gvo. Ill, r. 48, 5. 1 ; see anfe^ p. 187.) 

Tliat at the time of the making of the said policy tlic plaintiff was 
not interested in tlie life of the said G. II. as alleged. 

Plea that the poliej/ made in the }iame of the deceased was made 
hy the ])lairitiff\f>r his own use and henejlt. and that he had no inter- 
est in the life of the deceased : ShUlinf/ v. Accidental Death Co., 2 
H. vS: N. 42; 20 L. J. Ex. 200 ; 27 lb.‘ 10. 


Plea that the name of the person interested in the policy iras not 
inserted therein as the name of the person intf rested tn/der the \i 
(too. Ill, e. 48. s. 2. (fnte, p. ISS : Jfodson v. Oh.'icrver Life Assu- 
rance Society, 8 h]. & 13. 4<t ; 20 L. J. Q. 13. 303. 


pleas of non-papnu nt of premiums suhsffptent to the first : Sheri- 
dan V. Phfpni.r Life Ass. Co., IC. 11 vS: K. 15tl ; 27 Ij. 3. 11 227 ; 

Prince of irales Ass. Co. v. J/ardiny, E. 13. Sl E. 1S3 ; 27 J.*. 3. 

B. 207. ‘ 


Plea that tla premium was not paid at the day, hut duriny the 
days of ff race allouod J or renewal of the policy, and was receired 
hy the defendants in iynorance that the fifr had j/reriousf y died : 
Pritchard v. Uerchants' Ins. Soc.^ 3 C. 13. N. S. 622 ; 27 L. J. C. 
P. 109. 


Plea that the Policy was ohtaiued hy Fraud. 

That the defendaTits were induced to make the said policy hy the 
fraud of the plaiiitili’ 


{a) Tlu' plt*a of the geiirral ixsue is non est factum or non as.<iumj)si/, ae- 
eordint! to the fc^rni of the eoutract, and denie‘' llie exeentinn or the making 
of a jadicy to the efleet alh-ired. 'I’lie j»<>lic\ generalh contains an acknow- 
ledgment of the jiayment of tla* first preimuiu. ]\on-|)a\ ment ol* a suhso- 
quent premium niu'-t be denied in terms. I’he interest of tlic jjlaintjlf in 
the life insured, ami the }ia]i|K*niug of ail eonditious precedent to tla* claim, 
whether jiartieularly axerred, as the death, or comprised in tlie general 
averment of ])erformance, must he sp(*cifieally 1raversi‘d. All matters in 
confession and avoidance must he pleaded s])eeiully (r. H, ](), 12, T, T. 18511). 

“ Tlie Policies of A.ssurance Act, 1807,” 30 & 31 Viet. c. 114, .s. 1 enables 
assignees of life policies to sue in their own names auhjeel to the ])rovisioii8 
of the Act ; and s. 2 enacts that “ In any action on a jadiey of life us- 
bumnee, a dcfeiiee on equitable grounds, or a re])ly to sueh defeii(!e on 
similar grounds, may be res])eetiv«*ly jileuded and relied u))on in the same 
muiiuer and to the same extent as in any otlier personal action.” 
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JPlea that the lollcy was ohtained hy th-e Fraudulent Concealment of 

a Material Fa^t. 

That the defeiulants were induced to make the said policy by the 
plaintiff fraudulently concrcalinj^ from the defendants a fact then 
material to the risk of the said policy, and then material to bo 
known to the defendants ; that is to say, [that the said G. II. had 
had and was tlic^i subject to a disease called delirium tremens\ as 
the plaintiff’ then w'ell knew, but of which the defendants were then 
ignorant. 


Flea that the Declaration agreed upon as the basis of the Insurance 

was untrue (a). 

That the declaration in the said policy mentioned and thereby 
agreed to be the basis of the said insurance was untrue in this, that 
is to say, [that at the time of the delivering of the said declaration 
to the defendants, the said G. II. was in a good state of health, and 
was not afilict(‘d with anv disease or disorder tendinjr to shorten 
life, whert‘as the said G. If. was not then in a good state of health, 

but was then afflicted with a disease or disorder, that is to say , 

teudin<r to short(‘n lifeb 


Lik'v pleas : Foster v. ^fcnlor Life yi.ss. Co.. 3 E. & B. 48 ; Gcach 
\. Ingall. 14 M. ik. AV. U5 ; Ashby v. Dates, 15 M. &. W. 589 ; Wood 
V. Dtearris, 11 Kx. 493 ; 25 L. d. Ex. 129; Wheelton v. Hardisly. 
8 E. k B. 232 ; 26 L. J. B. 2(55 ; 27 Ib. 211; Jones v. Provincial 
Insurance Co.. 3 C. B. S. 65 ; 26 L. J. C. P. 272. 

J*le((.s that th( policy was subject to the condition^ that any frau- 
dulent or untrue slaienicnts in any tf the documents relating thereto 


(«) In ]n>licii*s of insurance on life, an erroiunnis statement respecting the 
life insiircii, or incrt‘ silence res}>eetmg a material fact, in the absence of 
any fraudulent intention, doi'^ not avoid the ]>oliey, nnle-'S the policy contains 
an exj)res> ]n'oviM)tliat it '.ball biconditional upon the truth of the declaration 
made hy the in>un‘d. {U'heellon v. Ilardistg, 8 E. B. 232 ; 27 L. »T. Q. B, 
21<1 ; see laaike on ‘ t'ontracts,' )). 2(H> ; and see the rule as to marine policies 
stated, (tnte, p. (51 t (a') ) Endcr such ]>roviso an untrue statement contained 
in the divdarat ion UMiids the ]>olicy, whether it was made fraudulently or 
not, and Mhctlier it ^^a'^ material or not in inducing the iioliov. (Anderson 
V. Fitzueratd, t 11, L. t\ ISI ; Cnzenore v. British Kiinitable Ass. Co., 6 
C. B. 3s. S. 4.37 ; 2S L. .1, C. E. 259.) Wlierc a jiro\ io in the polii*y ex- 
pressi'd it to be conditional upon tbc trutb of tlie declaration only in the 
ease of wilful mi.»rcprc.*<(’nlation and concealment, a plea, as above, alleging 
merely that the declaratitm was untrue was held had. (Fo wires x. Man - 
chp,ster and hondon Life .i.^sura nee Ass., 3 B. .fc 8. 917 ; 32 L. J, Q. B. 153). 
In a ease wlu're the matter of the declaration in dispute was of a general 
character, the i'ourl onhavd particulars to be delivered under the plea. 
(Marshall v. Emperor Lfe dss., b. K. 1 (J. B. 35 ; 35 L. J. Q. B. 89.) 

If iijion making an insurance, tlie insured refers the insurer to the person 
whose life is insured, or to other persons for the information required, he 
does not tben'by make those persons his agents in etfecting the insurance 
80 as to he niba'ted hv false or fraudulent statements made by them ; he is 
not affected by 1 heir statem<*nts, unless tlie policy is expressly made upon 
the basis of tliosi' statements. (Hnckman v. Fernie, 3 M. & W. 505; 
Wheelton v. Hardisly. 8 E. B. 232; 26 L. J. Q. B. 265; 27 Ib. 211 ; 
explaining Everett v. Deshorough, 5 Bing, 503.) 
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destroyed by the said fire, and that liis loss and damafijc by the said 

fire were \o the said amount of £ , with intent to induce the 

defendants to pay the ])laintifi‘ tlie said anu^unt of £ ; whereas 

insured ^oods and property^ of the plaintiff had not been burnt 

or destroyed by the said fire to the amount of £ , and his said 

loss and damage were not to that amount, as the jilaiutifi’ then well 
knew. 


Plea that the Policy was ohiaiued hif Fraud. 

That the defiuulants were induced to make tlie said polic}" by the 
fraud of the plaintiff. 

Plea that the policy was ohfaiiud hy the fraudulent conceahntnt 
of a material fact : jjufe v. Turner^ (5 Taunt. 838. 


Plea that a material circum. •stance I'learn to the plaintijf. namely, 
that a furnace was fixed an the premises, was not com m unieated to 
the defendants : Pin) v. P(id.f\ A: G. 1. 

Pha that the jawmist s did )nd aync with the descrijdmn witr- 
ranted: Sfllem v. 'I'harnton. 3 K. iV; 11. S(>S ; 23 L. «l, (^. 13. 3t>2 ; 
Paxendale v. Harvey, 4 11. Si 2s. 4T3 ; 28 L. J. K.v. 23fi. 


Plea of Alterati(fn (f the Pisl' {a). 


Tliat after the making of the said policy and hcTore the said loss 
the ])]aintiff, without the knowledge or eonstnit of the d(*fenda?>t, 
materially altered the insunMl premises thereby to inereave 

the ri>k. that i.s to say, "l)y ere<*ting thereon a stove and a[)j)aratus 
for lu'ating the said ]>remjse> with hot air . 

A lih'( plea : SiUem V. Thornton, 3 K. ^ 13. SfiS ; 23 L. J. Q. 13. 
362. 


pleas that the risk was altered la/ the erretion of a st) mn-enyine, 
and hy the inf rod net ion rf a da nyeroifs /t/uwess ,S/,jkcs v. ('ox, I Jl. 
6i N. o3.3 ; 2o L. »1. K\. 231 ; 2<i 11). 11.3 ; (ihn v. Leivis, 8 l\\. r>(>7. 

plea that after the i nsn ra m'e a da/a/t nats trade n'as etn'rit d on on 
the p rent i.ses, of whitdi the defndants were not informed: ]*im V. 
lietd, ♦> AT G. 1. 

J^lea that a quantify of danyerons materials ttuis deposited on the 
premises without the knowled ye (f the dtf ndants : Ih. 


in) Iim’ontnicts of jn«nrarjce agaiJi-t fire the niiisrcprcs(*nlat ion or co?)* 
ccnhjjcMt of any fact material to the n.**k avrads the pf*lic>, a.*< in eontraets 
of mantle iiiHuraiice, 'we nnte^ p. (»l l {ft) \ Jiefe v. Turner, () 3 aunt. 338; 
Lindenan v. iJe-shorftvyhfH Ji. <si, t hStJ, r/32 , Jftnejf v. Trovi nriol ins. ('o., 
3 0. ih N. S. ().*), HtJ ; Stlhm V. Tlatrnion, 3 K. h. 11, StiH ; 23 T. «T 6* 
362.; In policte*. of in‘>urun(H' unuinsl fire, in the tdisence of express stipu- 
lation, there an imphtMl condition that the ^iremises shall not he altered 
so as to inereuM* the risk. {Sdtem v. Thornton, supra, explaniin|i' 7*/m v. Jteid, 
6 Al. 6i G. 1.) As to aileruUons made in the premises which are not ma- 
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Plea of Nul Tiel Pecord. 

That there is not any record of the alleged judgment remaining 

in the said Court here [or, in the said Court of ]. 

A like plea with the proceedings thereon: Hopkins v. FranciSf 13 
M. & W. GG8. 


Pepiieation to the Plea of Nid Tiel Pecord where the Pecord is of 

the same Court (h). 

That there is a record of the said judgment remaining in the said 

terial to the risk, see Stokes v. Cox, 1 H. & N. 320, 533 ; 25 L. J. Ex. 291 ; 
20 Ih. 113, ]»ut siu‘h implied eonditions are excluded by inserting in the 
jjolicy any express eonditions respecting alterations. {Stokes v. Cox^ siq}ra.) 

{(t) If the ]dainliiV di'^putes tlie cxistenc^e of tlie judgment or the effect of 
it as stated in the declaration, he must plead nul tiel record. (See Cocks v. 
Bren er^ 11 M. W. 51.) 

To on action on a jiidiiTuent the defendant cannot plead any facts which 
mijjlit huM* been ])leaded as an answer to tlie original action. (1 Chit, 
n. 7th ed. 512 ; 7o</d v. Maxfuld^ (> B. k C. 1U5 ; ante, p. 507.) Kor can 
he ph-ad facts w hieh would merely afford ground for application to the sum- 
mary jurisdiction of the Court to set aside the judgment. Any matter which 
woulil entitle the defendant to an alwolute mjuiu’tion in evjuity might be set 
up by way (»f eijunable defence (see ante, ]>. 56(5). ]\latler for a writ of 
error cannot be jilcadial m bar in an action on a judgment, but the ilidendant 
must resort to lus writ of error {/tick Toltmiisvfi^ t If. X. Gp5) ; nor 
can the jumdeucy of proceeiliug>i in error be j'leaded as a defence. {Snook x. 
Jilattocky 5 A. \ Iv 2 IS; Due v. H ritfhty 10 A. A E. 703 j JRtddle v, 
Grantham Vanat Saw, 10 M. W. 8S2.) 

A j)lea of jiaMnent in an aetion ujmn a judgment was not good at com- 
mon law, Ix'eaiise such j>h‘a ci>iisisted of matter in pais and not of reeord. 
But b\ tlie statute 1 A 5 Aime, e. 10, s. 12. it is cnaeted that Where any 
aetiim of debt .shall be brought Ujioii any Judgment, if the defendant hath 
jKiid tlie money <lut‘ ujum sueli judgment, sueh jiaMiient shall and may be 
jilcaded in bar of sueh aetion.” The statute does not authori/i* a plea of 
satisfaetion otiuTwise than l)> jiaNineut. (1 ( hit. Bl. 7lh ed. 512.) 

A ivleast' may be jileaded in bar to an aetion on a judgment. (Co. Lit. 
291 a j Barker v. St. (ptintin, 12 M. & W. 1 11.) 

An a<*tion on a judgment must be brought within twenty years, unless 
there has been jiart jiaMuent of jirineijnii or interest or an aeknowlodgment 
ill writing. (3 A 1 Will. 1 V. c. 27, s. -10; cited posf^ p. 039.) 

])uring tlie lives of tlie parties to a judgment, and within six years from 
the reeoverv of the judgment, execution may issue without a revival of the 
jiulgineiit. (C\ L. 1*. Act, 1N52, s. 128.) As to the revival of judgments, 
s(‘e C. L. I*. Act, 1852, ss. 128-13 f; Day's C. L. Procedure Acts, 3rd 
ed. Ill ; 2 Chit. Pr. 12th cd. 1122. 

{b) Whore u jdea consists of matter of record, and also of matters of 
fact, it seems to be the proper course to take issue upon it. (See King t. 
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Court Here as the plaintiff has above alleged ; and the plaintiff prays 
that the said record may be inspected by the Court here ; and a day 

is given to the said parties here until the day of , a.i>. 

— — , to hear judgment thereon, etc. 


Replication to the Plea of Nul Tiel Record where the Record is of 

another Court. 

That there is a record of the said judgment remaining in the said 

Court of as the plaintiff has above alleged, and the plaintiff 

prays that the said record may be inspected by the Court here ; and 
nereupon the plaintiff is commanded that he have the same here on 

the day of , a.d. , and the same day is given to the 

defendant at the same place, etc. 


Plea that the Plaintiff took the Defendant in Execution under the 

Judgment [a). 

That after the recoveir of the said judgment the plaintiff for 
having satisfaction thereoi caused to be issued out of the said Court 

of a writ of capias ad satisfaciendum upon the said judgment 

directed to the sheriff of , whereby the said sheriff com- 

manded (set out the writ and indorsement as ante^ p. ^tOO), and the 
plaintiff caused the said writ so indorsed to be delivered to the said 
sheriff to be executed ; and by virtue thereof the said sheriff after- 
wards and before this suit duly took the defendant in execution, and 
had and kept him in his custody to satisfy the plaintifl’ in the said 
action. 

Like pleas : National Assurance Association v. Besij 2 H. & N. 
605 ; 27 L. J. Ex. 19; Collins v. Beaumont, 10 A. & E. 225; 


Eoare^ 13 M. & W. 494; Boyce v. Wehb, 15 Q. B. 81; Chit. Forms, 
10th ed. p. 481.) 

Under this and the following rejdicHtion tlio plaintiff sliould give notice 
to the defendant that he will produce the record on the day therein men- 
tioned. By r. 38, B. T. 1853, “ On a replication or other pleading denying 
the existence of a record pleaded by the defendant, a rule for the defendant 
to produc*e the record sVmll not be necessary or used, and instead thereof 
ti four days’ notice shall be substituted, requiring the defendant to produce 
the record otherwise judgment.” As to the fonn of tlu» replications and the 
proceedings thereupon, see 1 Cliit. 1*1. 7th ed. C26 ; Chit. Forms, 10th ed. 
481 ; 2 Chit. Pr. 12th ed. 936. 

Upon a trial by the record the Court can amend the declaration under 
the C. L. P. Act, 1852, s. 222, by inserting the true date of the judgment 
recovered {Nolle v. Chapman^ 14 C. B. 400) ; or the true amount recovered. 
{Hunter v. Emmanuel^ 15 C. B. 290.) 

in) The mer<'ly taking the defenflunt in execution under a ca. sa. without 
a subsequent disidiarge i^a good plea ; because such taking is an election by 
the plaintiff t(i pursue that remedy and no other. (Thompson v. Parish, 6 
C. B. N. S. 685; 28 L. J. 0. P. 153.) If the judgment-creditor subse- 
quently consent to discharge the defendant, it is a complete satisfaction of 
the judgment, unless the consent was obtained by fraud. (Cattlin v, Kemot^ 
3 C. B. N. S. 796 , 27 L. J. C. P. 186.) 
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McCormick v. Melton^ 1 C. M. & B». 525 ; Cattlin v. Kernot, 3 C. 
B. jy. S. 796; 27 L. J. C. P. 186. 


Plea hy a garnishee that the judgment creditor tooJc the judgment 
debtor in execution under the judgment : Jauralde v. Parker y 6 H. 
& N. 431 ; 30 L. J. Ex. 237. {See antey p. 494 (a).) 


Peplicaiion to a plea of execution hy ca. sa., that the writ was set 
aside for irregularity and the defendant discharged: McCormick Y. 
Meltony 1 C. M. & E/. 525 ; and see “ Processy” post. Chap. VI. 
Peplicaiion to a like plea, that the defendant obtained his discharge 
fraud : Cattlin v. Kernoty 3 C. B. N. S. 796 ; 27 L. J. C. r. 
186. 


Plea to action on a judgment y a discharge of the original debt by 
bankruptcy : Naylor v. MortimorCy 17 C. B. N. S. 207 ; 33 L. J. 
C. P. 273 ; see antey p. 507. 


Pleas to Actions on Foreign Judgments (a). 

PleOy to an action on a foreign judgment, that the defendant was 
not served with process^ and had no notice of the former action and 


(a) The general issue to a count for a debt on a foreign judgment is 
“ never indebted” {ante, p. 461). The plea of nul tiel record to such a 
count is a bad plea ; and there is no difference between colonial and other 
foreign judgments in this respect. {Philpott v. Adams, 7 H. & N. 888; 31 
L. J. Ex. 

A fin al judgment of a foreign court is conclusive between the parties op 
the merits, and no mutter cun be pleaded to it which might have beer 
pleaded in the original action. {Henderson v. Henderson, 6 Q. B. 288 ; Haul 
of Australasia v. ^^as, 16 Q. B. 717 ; Castrique v. Imrie, 8 C. B. X. S. 1 
405; 29 L. J. C. P. 321.) Pleas that the judgment was erroneous in law 
and in fact upon the merits, that fresh evidence had been discovered since 
the judgment, showing it to be erroneous, that evidence was admitted 
which was not admissible by the law of England, were held bad {Z)e Cosse 
Brissac v. Rathhone, 6 H. & N. 301 ; 30 L. J. Ex. 238) ; but the defendant 
in the foreign suit may allege in answer to it in this country, that the foreign 
court had no jurisdiction in the subject-matter of the suit, or that he was 
not served with process and had no opportunity to answer, or that the 
judgment was fraudulently obtained. {Bank of Australasia v. Nias, supra.) 
Jle may also roly upon error appearing upon the face of the judgment, 
showing that the Court had arrived at a wrong conclusion either of law or 
of fact. {Not'elli v. Rossi, 2 B. & Ad. 757 ; Reimers v. Bruce, 23 Beav. 150 ; 
26 L. J. C. 196 ; and see other grounds on which foreign judgments may 
be impeached, ante, p. 195.) 

An appeal pending in the foreign court is not a good plea to an action 
on a foreign judgment, though it may be a ground for staying execution 
upon equitable terms. {Munroe v. Pilkington, 2 B. & S. 11 ; 31 L. J. Q.. B. 
81.) 

The judgments and decreets of Irish and Scotch Courts are considered 
as foreign judgments in English Courts. {Harris v. Saunders^ 4 B. & C. 
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no opportunity of defending himself: Peynolds v. Fenton, 3 C. B. 
187 ; Picardo v. Garcias. 12 CL & Fin. 308 ; Vallie v. Pumergue, 
4 Ex. 290 ; Meeus v. Thellusson, 8 Ex. 638. 

Like plea to an action on a decree of the court of session in Scot- 
land : Cowan v, Praidwood, 1 M. & G. 882. 

Like plea to an action on an Irish judgment : Ferguson r. Mahon, 
11 A. & E. 179 ; Sheehy v. Professional Ass. Co., 13 C. B. 787 ; 3 
C. B. N. S. 597 ; 26 L. J. C. P. 301 ; 27 Ib. 233 ; where see a repli^ 
cation of substituted service on an agent under 13 4* l'^ Viet. c. 18, 
5. 9. 

A like plea to an action on a judgment of a colonial court : Bank 
of Australasia v. Nias, 16 Q. B. 7i7. 

Plea that by the foreign law the judgment sued on was not final : 
Patrick v. Shedden, 2 E. & B. 14. 


Judgment eecoveeed. 

Plea of Judgment recovered by the Plaintiff in a Superior Court 

for the same Debt (a). 

The jiul^ment*^ That the plaintiff heretofore, in the Court of 
was signed on the — at Westminster, sued the defendant in an 
day of action for the same debt [or cause of action] as in 

A.D. ; the r the declaration alleged, and such proceedings 

number of the were thereupon had in that action, that the 
roll is . J plaintiff afterwards by the judgment of the said 

411 ; and see Collin.^ x. Mathew. 5 East, 473.) But by “ the Judgments 
Extension Act, 1808,” 31 & 32 Viet. c. 54, s. 1, a cerlineute of a judgment 
obtained or entered up after tlie passing of tlie Act in any of tlie Courts of 
Queen’s Bench, Common Pleas, or Exchequer at llnblin, for any debt, 
damages, or costs, may be registered in the Ctiurt of Common Pleas at 
Westminster in manner therein jirovided, and “ sliall from tlie date of such 
registration be of the same force and eifeet, and all ]>roeeedi igs .^hall and 
may bt? had and taken on such certificate, as if the judgment of which it is 
a certificate had been a judgment originally obtained or entered up on the 
date of sueli registration as aforesaid, in tlie Court in which it is so regis- 
tered, and all the reasonable costs and charges attendant u]>on the obtaining 
and registering such certificate sludl be reetivered in like manner as if the 
same were part of the original judgment.” 

And by s. 3, a certificate of a decreet of tlie Court of Session in Scotland 
obtained after tlie passing of the Ai't for the jiayinent of any debt, damages, 
or expenses may be registered in a similar inaiimT, and “ shall from tlio date 
of such registration be of the same force and etleet as a judgment obtained 
or entered u)) in the Court in which it is so registered, and all proceedings 
sliall and may be had and taken on sueli certificate as if the decreet of which 
it is a certificate had been a judgment originally obtained or entered up on 
the date of such registration us aforesaid in the Court in which it is so re** 
gistered, and all the reasonable costs, charges, and ex|Hi!n8t‘s utteiidunt u|K>n 
the obtaining and regfstering such certificate shall be recovered in like man- 
ner as if the same were part of the decreet of which it is a certificate.” 

(«) A judgment recovered by the plaintiff in an action merges the ori- 
ginal cause of action in the higher security, and affords a good defence to a 
second action for the same cause. (^Jliggen's case, 6 Co. 45 b; King v. 



Judgment Recovered, 625 

Conrt recovered against the defendant £ for the said debt [or 

cause of action], and his costs of suit in that behalf ; and ihe said 
j udgment still remains in force. 


T*lea of judgment recovered against a joint contractor with the 
defendant (a) ; King v. Soare, 13 M. & W. 494. \^If the defendant 

lloare^ 13 M. & W. 494, 504 ; Smith v. Nicholls, 5 Bing. N. C. 208, 220.) 
A judgment recovered on a contract of record, as a recognizance, does not 
m(*rge the contract, because both securities are matter of record, and of 
equal degree. {Preston v. Perion^ Cro. Eliz. 817 ; see 2 Chit. PL 7th ed. 336.) 
Judgment recovered against the plaintiff is conclusive between the parties 
as to all matters adjudicated upon, and may be pleaded in estoppel in a sub- 
sequent action in which the same matters are brought in question. (See 
post^ p. 627.) Where the plaintiff has recovered judgment in a previous 
action for part only of the amount claimed, the juflgment affords a good 
defence to a subsequent action for the same claim. {Bagot v. TVilliamSy 3 B. 
& C. 235 ; Siddall v. Rawcliffe^ 1 C. & M. 487 ; Todd v. Stewart, 9 Q. B. 
759 ; see Cannan v. Reynolds, 26 L. J. Q. B. 62.) 

As to what claims are covered by a judgment in a former action, see 
Seddon v. Tutop, 6 T. R. 607 ; Hadley v. Green, 2 C. & J. 374; Bagot v. 
Williams, 3 B. & 0. 235 ; Florence v. Jenings, 2 C. B. N. 8. 454 ; 26 L. J. 
C. P. 274; Duchess of Kingston's case; 2 Smith’s L. C. 6th ed. 679; AW- 
son V. Couch, 15 C. B. N. S. 99 ; 33 L. J. C. P. 46. A plea of judgment 
recoven'd on a promissory note given for and on account of a debt, was held 
a bad plea to an action for the debt. {Drake v. Mitchell, 3 East, 251.) Where 
a breacli is continuing, as in not keeping premises in repair, the recovery in 
a former action goes only in mitigation of damages. {Coward v. Gregory, 
36 L. J. C. P, 1 ; L. R. 2 C. P. 153.) As to the effect of a decree in equity 
on the subject-matter of the suit, see “ Eqnilahle Pleas** ante, p. 571. 

By r. 10, H. T. 1853, “where a defendant shall plead a plea oi judgment 
recovert'd, lie shall in tlie margin of such plea state the date of such judg- 
ment; and if such judgment shall be in a court of record, the number of the 
roll in wliicb sncli procmlings are entered, if any ; and in default of liis so 
doing, the plaintiff shall be at liberty to sign judgment as for want of a plea ; 
and in case the same be falsely stated by the defendant, the j'laiutilT, on 
pianlucing a certificate from the proper officer or person liaving the custody 
of the records or proceedings of the Court where such judgment is al- 
leged to have been recovered, that there is no such record or entry of a 
judgment as therein stated, shall be at liberty to sign judgment as for w’ant 
of a plea.’* 

This rule does not apply to judgments pleaded incidentally to the defence, 
as a plea by an executor of an outstanding judgment and no assets beyond 
{Power V. Izod, 1 Biin:. N. C. 304) ; or a plea tied the debt had been reco- 
vered as a set -off in a former action. {Brokenshir v. Monger, 9 M. & W. 111.) 
If the plea is inconsistent witli the declaration, as by setting up a judg- 
ment prior in date to tlie alleged cause of action, the plea would be demur- 
rable. {Few V. Hackhouse, 8 A. & E. 789.) And see as to the proceedings 
on this plea, Chit. Pr. 12th ed. 936; Chit. Forms, 10th ed. 481. 

{a) By the Mercantile Law Amendment Act, 1856, 19 & 20 Viet. c. 97, 

8. 11, a jlc rson having a cause of action against joint-debtors “ shall not be 
barred from commencing and suing any action or suit against the joint- 
debtor or joint -debtors who w'as or were beyond seas at the time the cause 
of action or suit accrued, after his or their return from beyond seas, by rea- 
son only that judgment was already recovered against any one or more of 
siieh joint debtors who was not or were not beyond seas at the time afore- 
said.** 
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severally as well as jointly liahlCi the judgment alone without 
satififactUm would he no defence, jfft.] 

Vlea that a former action for the same cause teas settled on pay- 
ment of the debt and costs : Power v. Butcher^ 10 B. & C. 329 ; Ross 
V. Jacques, 8 M. & "W. 135. 

Plea to action for running down plaintiff* s ship at sea, that plain- 
tiff tool' proceedings against defendant* 8 ship in the Admiralty Court 
under which the ship was sold and the proceeds paid to the plaintiff: 
Kelson v. Couch, 15 C. B. N. S. 99 ; 33 L. eT. C. P. 46. \_JIeld a had 
plea except as to the amount of damages satisfied hy the payment.\ 


Plea of Judgment recovered hy the Plaintiff in a County Court 

for the same Debt («). 

The jud^ent That the plaintiff heretofore, in the county 

waa entered on court of , holden at , then being a Court 

the day of [duly constituted and holden under the statutes 

A.D. ; r relating to the county courts, and then having 

jurisdiction in respect of the debt [or cause of 
action] in the declaration mentioned, levied a 


the number of the 
plaint is . 

plaint against the defendant for the same debt [or cause of action] 
as in the declaration mentioned ; and such proceedings were there- 
upon had in the said Court in the matter of the said plaint, that the 
■|)laiiitiff afterwards by the judgment of the said Court recovered 

against the defendant £ for the said debt [or cause of action] 

and his costs of suit in that behalf; and the said judgment still 
remains in force. 

A like plea ; Austin v. Mills, 9 Ex. 288. 

Plea that plaintiff recovered judgment in the County Court for 
part of the cause of action and abandoned the excess, under 9 4* 
10 Viet. c. 95, s. 63 ; See Twines v. Arnold, 8 C. B. 032. 


Plea of judgment recovered hy the plaintiff in a consular court 
abroad, and payment of the sum reeoeered : Barber v. Bamh, 8 
C. B. N. JS. 95 ; 29 L. J. C. P. 234. 

Plea of assignment of the debt under foreign law and judgment 


(a) The county court is a court of record (9 & 10 Viet. c. 95, ». 3), and 
therefore the r. 10, H. T. 1H53, cited sujtra, recjuiriiifi a uiargiiml note of 
the judgment, applies to the above jdeii. As to the form of the mar- 
ginal note, sec the Kules and Orders of the County Courts, No. 7, Schod. 
No. 45. 

T)ie County Courts Act, 9 & 10 Viet. e. 05, s. 89, enacts that every order 
and judgment of any Court liolden under that Act, except as therein pro- 
vided, shall be final and conclusive between the parties, subject to the jiower 
of the judge to nonsuit the ])IaiiitLii' or to order a new trial. (See RouUedge 
T. llitiop, 29 L. J. Q. B, lot.) 

Jiy the 13 & l^'Viet. e. 61, s. 18, it is enacted “that if any party shall 
sue another in any county court for any debt or other cause of action for 
which he liath already sued him, and obtained judgment, in any otlier Court, 
t)io proof of sucli former suit having been brought and judgment obtained 
may be given, and the party so suing shall not be entitled to recover in such 
second suit, and shall be adjudged to pay three times the costs of such 
second suit to the opposite party.” * 
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recovered hy the assignee in a foreign Court ; — Replication ofreas- 
signment to plaintiff under foreign law before the debt wa^paid or 
levied : Thompson v. Bell, 3 E. & B. 236 ; 23 L. J. Q. B. 159. 


Rleas in estoppel, of judgment recovered against the plaintiff {ci) : 
Palmer v. Temple, 9 A. & E. 508 ; Gordon v. Whiiehouse, 18 C. B. 
747 ; 25 L. J. C. P. 300 ; see “ Estoppelf ante, p. 575. 

Plea in estoppel, that in a former action between the same parties 
the now plaintiff relied on a set-off in respect of the debt now sued 
\ which was found against him : Eastmure v. Laios, 5 Bing. N. C. 
444. 

Plea in estoppel, of a judgment recovered against the plaintiff in 
an action for the same debt against a joint debtor with the defendant: 
Phillips Y. Ward, 2 H. & 0 . 717; 33 L. J. Ex. 7. \Held bad for 
not showing that the judgment proceeded upon grounds which would 
be a defence to the action pleaded tc 


Pleas in estoppel, of a foreign judgment recovered against the 
plaintiff (b) ; Plummer v. JVoodburne, 4 B. & C. 625; and see Gene^ 
ral Steam Navigation Co. v. Guillou, 11 M. & W. 877 ; Callandar* 
V. Dittrich, 4 M. & G. 68 ; Erayes v. TVorms, 10 C. B. N. S. 149; 
and see ante, pp. 194 (a), 623 (a). 


(a) T)ie plea of judgment recovered against the plaintiff is a plea in 
estoppel, and should be so pleaded. {Vooght v. Winch, 2 B. & Aid. 662; 
General Steam Sav, Co. v, Guillou, 11 M. & W. 877 ; see the form in full, 

Estopjndj^ ante, p. 575) A judgment recovered against the defendant 
ojierates as a merger of the original cause of action, and is pleaded in bar 
as above. (See ante, p. 624.) \Vhere the plaintiff has recovered judgment 
in a former action for part of the debt claimed, and failed as to the residue, 
ill a second action for tlio §ame debt, it is suflicient for the defendant to 
plead tlie jndgincnt recovered against liiin according to the fact. {Todd v. 
Stewart, 9 Q. 13. 759; see ante, p. 625.) The pendency of proceedings in 
error on t lie judgment is no answer to the plea in estoppel. [Doe v. Wright, 
10 A. Si K. 763.) As to what is covered by a judgment in a former action, 
see ante, ]i. 625. 

(Z») A final judgment against the plaintiff in a foreign court is a good 
plea by way of estoppel {Plummer v. Woodburne, 4 B. & C. 625 ; General 
Steam Nae. Co. v. Uuillou, 11 M. &. W. 877 ; Ricardo v. Garcias, 12 Cl. & 
F, 368); but the plea must slunv that the judgment is final and conclusive 
between the parties, according to the law of the country where it w'as pro- 
nounced. {Th. ; Frayes v. Worms, 10 C. B. N. S. 149.) A judgment against | 
tlie defendant in a foreign Court docs not operate as a merger of the original 
cause of action, and if not followed by execution or satisfaction is no defence. . 
{Smith V. Ficolls, 5 Bing. N. C. 208 ; Bank of Australasia v. Harding, 9 
C. B. 661 ; Bank of Aicstralasia v. Nias, 16 Q. B. 717 ; Thompson v. Bell, 

2 E. B. 236 ; 23 L. J. Q. B. 159.) If pleaded witli payment of the sum 
recovered, it is a good plea. {Barber v. Lamb, 8 C. B. N. S. 95 ; 29 L. J. 
C. r. 234.) It may be a ground for staying the proceedings in equity. (See 
Ostell V. Lepage, 16 Jurist, 404, 1134.) As to the effect of a foreign judg- 
ment and the grounds on which it may be impeached, see ante, pp. 195, 623. 
Boplications to pleas of foreign judgments may be framed from the pleas 
given, ante, p. 623. As to Scotch and Irish judgments, see “The Judg- 
ments Exieiibion Act, 1868,” 31 & 32 Viet. c. 54, cited ante, p. 624. 

2 e2 
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Replication of Nul Tiel Record to a Plea of Judgment recovered in 
' the same Court (a). 

That there is not any record of the alleged judgment remaining 
in the said Court here ; and the Court here will advise themselves 
upon the inspection of the record above alleged ; and a day is given 

to the said parties here until the day of , a.d. , to 

hear judgment thereon, etc. 


Replication of Nul Tiel Record to a Plea of Judgment recovered in 

another Court. 

That there is not any record of the alleged judgment remaining 

in the said Court of ; and hereupon the defendant is commanded 

that he have the said record here on the day of , a.d. ; 

and the same day is given to the plaintiff at the same place, etc. 


Replication to plea of judgment recovered in an inferior Court 
that the Court had no jurisdiction : see Briscoe v. Stephens^ 2 Bing. 
213 ; Mayor of London v. 6W, L. B. 2 H. L. 239, 2t)3 ; and see 
“ Jurisdiction f post. 


New Assignment to a Plea of Judgment recovered {h). 

[Commence tcith one of the forms, ante. p. 457, as the case may re^ 
'.] Other debts [or causes of action] than those in the plea 
mentioned, aud in respect vi hereof the said judgment recovered 
as aforesaid. 


JUBISDICTION (c). 


(a) Under tliis and the following replication a notice may be given re- 
quiring the defendant to produce tlie reeord. (See a/ite, p. 622 («).) 

(b) On a plea of judgment recovered for tlie Niine eause of uc*tion, the 
matter of record is the onl\ thing whicii can Ik? directly put in issue. If the 
judgment were recovered for another cause, there niu^t he a new us>-ignment. 
(Per Parke, P., Ring v. lloare, J3 M. & \V. 191, 5o3.) A rej)hciition is 
bometinies j)leaded in the form of a traverse, that tin* judgment was not in 
r€'S|)ect of tlie same cauHtjs of action as in the divlanition mentioned. (See 
Seddon v. Tutop, 6 T. R. 6<)7 ; Litrd Bagot v. 6 ilfianis. 3 R A (\ 23,5 ; 
Brifttowe v. FaircUtugh^ 1 M. A O. 143; Todd v. Stewart^ 9 Q B. 759; 
Gord/jn v. Whilthouse^ 18 C. B. 717; 2,5 L. J. C. P. 3(>0; Florence 
Jenings^ 2 C. B. 3i. S. 45 1 ; 26 L. J. C. P. 274.) But it is conceived that 
sucli replication should be pleaded us a new' assignment, in order to give the 
dt'fciidunt an opportunity of aiLswcriiig it otherwise than by taking issue. 
(See New Assignment f post ^ p. 653.) 

(c) Jurisdiction .^ — Pleas to the jurisdiction fake exception to the juris- 
diction of the Court in which the action is brought. They are of iinfreqiiont 
Occurrence in the superior Courts. (Bee Hunter y. Neck^ 3 M. A G. 181, 188; 
Mayor of London v. Cox, L. K. 2 H. L. 239, 260.) Matter of objection to 
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Plea to the jurisdiction^ that defendant is a sovereign •prince : 
3funden v. Duke of Brunswick y 10 Q. B. 657. • 

Plea that defendant is an ambassador of a foreign st<ite: ante^ p» 


Plea of the privilege of a tinner within the Stannaries to he sued 
only in the Court of the Vice-Warden : see Newton v. Nancarrow, 
15 Q. B. 144 (a). 


Claim of conusance of a cause by the Vice-Chancellor of the ZTni- 
versity of Cambridge : Browne Renouard^ 12 East, 12; Turner 
V. Bafesy 10 Q. B. 292. 

A like claim, by the University of Oxford : Thornton v. Pordy 15 
East, 634. 


the jurisdiction of the Court may generally be pleaded in bar, or given in 
evidence under the general issue. (I Cliit. PI. 7th ed. 458.) If pleaded to 
the jurisdiction, it must be pleaded in person and not by attorney. (1 
Chit. PI. 7th ed. 460; and see Hunter v. Neck, 3 M. & G. 181.) It must 
be pleaded within four days after declaration, and must be supported by 
an aliidavit of the truth of its contents. (4 Anne, c. 16, s. 11.) Precedents 
of such pleas will be found in Stejih. PI. 5th ed. 51 ; 3 Chit. PI. 7th ed. 8; 
and see ns to tlic law, Mayor of London v. CoXy supra. 

A writ of prohibition lies from the superior Courts to the judge and 
parties to a suit in any inferior Court, coimnanding them to cease from 
pro8t‘euting the suit, wliere it is not within the jurisdiction of the inferior 
Court (3 IJluckst. Com. 112 ; see Mayor of London y. Cox, L. R. 2 II. L. 239, 
278) ; and tlu* objection may also, in general, be taken by plea or otherwise 
in the inferior Court. The Major’s Court of London is an inferior Court 
{Mayor of London v. Cox, supra) ; but by the Mayor’s Court- of London 
Procedui’e Act, 1857, 20 A 21 Viet. c. clvii, s. 15, no defendant is permit- 
ted to object to the jurisdiction of the Court in or by any proceeding 
whatsoever except by jileiv; ami since this enactment a defendant in tliat 
court cannot obtain a ))rohihit ion to stay the proceedings. {Manning v. 
FarquharsoUy 30 L. J. (). B. 22.) This enactment does not exttuid to a 
garnishee in that court, and lie may apply to the superior Court for a pro- 
hibition. {Mayor of London v. Cox, supra ; si^ ante, p. 496.) 

As to the prohibition of actions in the county court, see Pollock’s County 
Court Practice, 4th ed. 185 ; Benton v. Marshally 1 H. & C. 654 ; 32 L. 
J. Kx. 89. 

The superior Courts take judicial notice of their own jurisdiction ; but 
the jurisdiction of inferior Courts must be alleged and proved as matter 
of fact. (Sec ante, p. 9.) In pleading tlie proceedings of an inferior Court, 
every material ])art of the cause of action must be alleged to have been 
within the jurisdiction. (See Peacock v. Bell, 1 Wins. Saund. 73.) 

{a) Within the stannaries of Cornw^all all privileged tinners were entitled 
to be sued only in the Court of the Vice- Warden of the Stannaries (see 6 & 
7 Will. IV. e. ‘l06 ; 2 & 3 Viet. c. 58; 11 & 12 Viet. c. 83 ; 18 & 19 Viet, 
c. 32 ; Bainhridge on Mines, 2nd ed. 571), and they are still exempt from 
being sued in the superior Courts ; but they are liable to be sued in the 
county eonrt, wdiich has a concurrent jurisdiction with the Stannaries 
Court. (9 & 10 Viet. c. 95, ss. 58, 141 ; Newton v. NancarroWy 15 Q. B. 
144.) 
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l^leas, etc.t in Actions on Contracts, 


^lea that defendant is an attor^\ey of another Courts and privU 
leyed to he sued there only : see Hunter v. Neck, 3 M. & G. 181 ; 
p* 474. 


Landloed and Tenant. 


General Issue (a). 

Never indebted,” ante, p. 461 ; “ Non eat factum,” ante, p. 467. 


Traverse qf the Demise, not being hy Deed. 

That the plaintifl*did not let to the defendant the said house upon 
the terms alleged. 


The form of tlie general issue in actions between landlord and tenant 
Taries with the form of the declaration. The form of general issue appro- 
priate to the count for u.«e and occupation (ante, p. Htb) is never indebted. 
Where the count is framed on the terms of the tenanev, as in the forms 
ante, p. 199, the defendant may traverse a tenancy on the terms alleged. 
Where the count charges a demise not under seal, the proper mode of 
nving the contract is bv a traverse of the demise. If the demise is by deeo, 
the contract is denied hy the plea of non est factum. 

The general issue jdeaded to the indebitatus count for use and occupation 
denies that the defendant held and oceupii'd the ]>remises under the plain- 
tiff, during the period of time for which the vent is claimed. Under it the 
defendant may prove that tin* tenancy ^^as under a lea-^e by deed ; but it is 
not sufficient for him to show an express contract not by deed. ( (Sih.son 
V. Kirk, 1 Q. B. 850 ; see ante, p. 196 (a).) 'I'he defendant may sliow 
a surrender (/>or/d v. Acklom, G M. & (t. 672), or an eviction by the plain- 
tiff, or by title pariunount before the rent accrued due {Prentice v. JC/tiotf, 
5 M.& W. iiOii ) ; a partial eviction may have the same operation as an eviction 
from the whole in suspending the rant. I'pton v. Totrnend, 17 0. B. 30.) 

• Under this issue the dt'fendarU may show a judgment in ejectment recovered 
by a tliird party, and Ids own attornment as tenant to tlie latter in answer 
to a claim in re.s]>eet of a subseipient occupation of the ]»remises. {Xeu'port 
y. I/ardy, 21). A. L. ft21.) So, he may show tliat his landlord’s title lias ex- 
pired, without ^ho'wing an eviction {^f<ntntnoy v. Cottier, 1 E. A B. 630 ; 
2 WTns. iSaund. 218 <7, (c) ) ; hut a voluntary siirreiuler of the premises to 
a mere adverse claimant, wit liout eviction, is no defimee. (Emery v. Pnrneti, 
4 C. B. N. S. 423 ; 27 L. J. C. P. 217.) Tlie defendant (‘annot by plea or 
in evidence disjmte the plaint ilf’s title, excejit by showing that it has de- 
termined fcince tliecommeneement of the tenanev. (Curtis v. Spitty, 1 Bing. 
y. C. 15 ; Maney v. Poj', 2 C. B. X. 8. 768; 26 L. J. (\ P. 2 tB ; London 
and Korth' Western Jly. Co. v. West, L. R. 2 C. P. 553 ; 36 L. J. C. P. 
245 ; and 8t*c post, p. 636 (h)) ; so nil hahnii in tenementis is a bad plea. 
(Curtis V. Spitty, supra.) 

If tbe defendant enters and occupies under a mortgagor in possession a 
mere notice by flic mortgagee to pay the rent to him is no defeiuH? to the ac- 
tion. (Wilton V. Dunn, 17 Q. B. 291' ; Hickman v. Machin, 4 H. &N. 716 ; 

; , 28 L. J. Ex. 310 ; and see Partington v. Woodcock, 6 A. & E. 690.) It 
seems that payment to the mortgagee in pursuance of such notice would 
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Tlea to an action on an indenture of lease^ that the lessor did not 
execute it (a) : Cardwell v. Lucas^ 2 M. & W. Ill ; Pitman^. Wood- 
bury, 3 Ex. 4 ; Swatman v. Ambler, 8 Ex. 72. 


Traverse of the Tenancy, not being under a Pemise by Peed. 

That he was not tenant to the plaintiff of the said messuage and 
premises upon the terms alleged. 


be equivalent to payment to the mortgagor, but the defence should be 
specially pleaded. (See lb. ; Pope v. BicfgSy 9 B. & C. 245 ; Johnson v. Jones, 
9 A. & E. 809 ; Wheeler v. Branscomhe, 5 Q. B. 373.) If the mortgage is 
subsequent to the tenancy, the mortgagee may claim the rents due and to 
become due as assignee of the reversion, but payments of the rent made 
to the mortgagor before notice of the mortgage are valid. {Moss v. Galli- 
more, Doug. 279 j 1 Sr ' h’s L. C. 6th ed. 561 ; see Waits v. Ognell, Cro. 
Jac. 192.) 

Where the defendant has taken the premises for a term, it is no defence 
that they were not capable of occupation in the manner for which they 
were let {Sutton v. Temple, 12 M. k. W. 6t), notwithstanding the landlord 
has agreed to do the repairs, unless the completion of the repairs was ex- 
pressly made a condition precedent {Surplice v. Fnrnsu'orth, 8 Scott, N. R. 
307) ; exce})t perhaps in the case of a ready-fumislied house which was not 
in a state fit for habitation. {Smithy. Marrahle,\\ M.& W. 5; andsee 
V. Windsor, 12 M. k W. 68.) It is no defence that the premises consisted 
principally of buildings which were destroyed by fire ; and in such case it 
is no defence on equitable grounds that the landlord insured the premises 
and received tlie amount insured, but has not not laid it out in rebuilding. 
{Loft V. Dennis, 1 E. A K. 474.) 

Where the declaration i.s special, matters showing the termination of the 
contract, as surrender, eviction, etc., cannot be given in evidence under a 
traverse of tlie contract or tenancy, but must be ]>leaded specially. 

The breache.s cliargcd in the declaration must be denied by traverses in 
terms of tlie allegations. 

ia) Covenants which depend on the existence of the term, such as those 
to repair and pay rent during the term, are not obligatory if the lessor does 
not execute the lease, bcniuse the term has not been created to which such 
covenants are annexed, and during which only they operate. {Cardwell 
V. Lucas, 2 jM. & W. Ill ; Pitman v. Woodbury, 3 Ex. 4.) A covenant to 
repair at the end of the term, after the defendant liad enjoyed the wdiole 
term, w as held binding not^^ ithstanding the lessor had not executed the lease. 
{Coocli V. Goodman, 2 Q. B. 580 ; Pistor v. Cater, 9 M. & W. 315 ; but see 
Sxcatman v. Ambler, 8 Ex. 72.) So, the defendant is bound if he has ob- 
tained all the title to the lease he bargained for, though the execution may 
be defective. {How v. Greeh, 3 II. & C. 391 ; 34 L. J. Ex. 4; Toler v. 
Slater, L. R. 3 Q. B. 42 ; 37 L. J. Q. B. 33.) If the declaration alleges a 
demise by deed, the defence that the lessor has not executed may be raised 
under the plea of non est factum, or a traverse of the demise (Wilson v. 
W\)olfryes, 6 M. & S. 341 ; and see Cardwell v. Lucas, 2 M. & W. Ill, 
117) ; but if the declaration alleges merely the covenant of the defendant, 
it seems that the defence must be specially pleaded. {Morgan v. Pike, 14 
C. B. 473.) Under a traverse of the demise the lease would be proved 
by the production of the counterpart executed by the lessee {Houghton 
V. Koenig, 18 C. B. 235 ; 25 L. J. C. V. 218) ; unless the lease itself is 
also produced and is not executed (Wilson v. Woolf ryes, 6 M. k S. 341.) 
A plea to an action for rent, that the deed of demise was cancelled with 
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Fleas y ete,y in Actions on Contracts. 


Traverse that the Rent became Due (a). 

That' no part of the said rent had at the commencement of this 
suit become due as alleged. 

Plea of Payment of the Rent when Due (^). 

That before action he satis.fied and discharged the plaintiff’s claim 
by payment. 

Plea that the rent was satisfied by a distress : Aldridcje v. Howard^ 
4 M. k G. 921. [This plea must state that the rent was satisfied, 
as otherwise an action may be maintained, notwithstanding a distress 
taken : Lear v. Edmonds, I B. & Aid. 157.] 

Plea to part of the rent claimed, a deduction by the defendant for 
property tax paid in respect of the premises : Clennel v. Read, 7 
Taunt. 50; Franklin v. Carter, 1 C. B. 750; Taylor v. Evans, 1 
H. & N. 101 ; 25 L. J. Ex. 2C9 ; Eoley v. Fletcher, 3 I£. IS’ . 7(>9 ; 
28 L. J. Ex. 100. 

A like plea in respect of land tax, seivers rates, etc, (e) ; Smith 
V. Humble, 15 C. B. 321. 


the consent of the plaintiff and the defendant, was lield had ns to the 
rent previously accrued due. {Ward v. Lumley, 5 11. & N. God; 29 L. J. 
Ex. 322.) 

(rt) The plea of riens in arrear, which is a good plea in bar to an avowry 
or cognizance in replevin (see post. Chap. VI, “ Jieplevin is not properly 
applicable in any other action. It was always held to be a bad plea to 
a count in covenant for the non-payment of rent, because it confesses the 
breach of the covenant to ])ay ad diem, and only tends to mitigate the 
damages ; but it "was held formerly to be a good ])lea to a count in del>t 
for rent on the ground that it was eciuivulent to the ])lea of nil debef. 
(Warner v. Theobald, 2 Cowp. 5S8.) The ])lea of nil debet, however, by 
tJie R, G. If. T. 4 Will. IV, ami since by the r. II, T. T. 185.3, is not 
allowed in any action , it would seem therefore that tlie ]>lea of riens in 
arrear, a.s being e«pnv«lent to the plea of nil debet, is not allowed (and see 
3 Chit. PI. 7tli ed. 202)’. The plea is also objectionable as being aiiibigiioiis 
and embarrassimr, for it does not show whether the defendant means t«> 


deny that the rent ever became due, or to assert that it has been satisfit'd 
bv payment or otlierwist*. (.See post. Chap. VI, “ Repierin.*') In this latter 
point of view its use would be a violation of the r. 8, T. T. 1853, that “in 
every species of actions on contract, all matters in eonfession and avoidance 
shall be S)iecially pleaded.” 

(b) Tins plea w ill be sufficient whether the rent was paid on the day when 
it became due, or afterwards in ax'cord and satisfaction. A plea that the 
defendant was on the premises rt;ady to jiay the rent at the time it became 
due, but tliat pluintiff was not there ready to receive it, w’ns lield a bad plea 


to an action on a covenant to pav the rent rcstTved. (Haldane v. Johnson, 
8 Kx. G89 ) 


(c) A like plea might be pleaded of deduction in respect of jiayments of 
otlier charges upon the land, as of the interest of a mortgage of the premises 
(Viter V. Bowley, 2 Ring. 94; Pope v. Biyys, 9 B. & C. 245 ; Johnson v. 
Jones, 9 A. (k E. see ante, p. 631), or of a rent-charge (Taylor v. 
Zamira, 6 Taunt. 524), or of rent to the ground landlord. (Carter v. Cartel', 
5 Bing. 406 ; iiapsford v. Fletcher, 4 T. R. 511.) As to deduction for rates 
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Tlea that the Defendant Jcept the Premises in Tenantahle Pepair, 

That he did at all times during the said tenancy keep *tlie said 
messuage and premises in tenantahle repair, order, and condition. 


Plea that the Defendant used the Premises in a Tenantlike 

Manner, 

That he did at all times during the said tenancy use the said mes- 
suage and premises in a tenantlike and proper manner. 


Plea traversing the Want of Pepair. 

That the said house was not during the said term out of good or 
substantial repair as alleged [traversing the breach as alleged in 
the declaration in terms\ 


Plea that the defendant was alwags ready and willing to repair^ 
hut a reasonable time for doing the repairs had not elapsed before 
action : Green v. Pales, 2 Q. B. 225. 


Plea that the Defendant did cultivate the Farm according to the 

Custom of the Country. 

That he did during the said tenaney use and cultivate the said 
farm and land in a liusbandlike manner according to the eustom of 
the country w here the same ere situate. [If the breaches are stated 
with partivularity in the declaration, as in the form ante, p. 204, 
they should he traversed in ter ms. ^ 


Plea traversing the alleged Custom of the Country. 

That he ought not, according to the course of good husbandry, 
and tiie custom of the country where the said farm and lands were 
situate, [to have had one-half of the arable land of the said farm in 
corn, and one-fourth part of the said arable land in seeds, and the 
remaining one-fourth ])art thereof in fallow or turnips] as alleged. 
[The plea must be limited at the commencement to those breaches 
which are founded upon the parts of the custom traversed.^ 

Jjik'e pleas: Hutton v. Warren, 1 M. & W. 466 ; HaUifax v. 
Chambers, 4 M. & W. 662 ; Hartley v. Hurkitt, 4 Bing. N, C. 687. 


plea trav>ersing the Breach of the Covenant for Title in a Lease. 

That at the time of the making of 4he said demise the defendant 
had full and lawful power and authority to demise the said house to 
the plaintifi’ for the said term. 


under the Metropolis Local Management Act, see Sweet v. Seager, 2 C. B, 
N. S. 119; Ryan v. Thompson, L. R. 3 C. P. 144; 37 L. J. O. P, 134; 
Thompson v. Lapworth, L. R. 3 C. P. 149; under a local management Act^ 
see TidswelL v. W hitworth, L. K. 2 C. P. 326 ; 36 L. J. C. P. 103. 

2 £ 3 
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JPleas^ etc.^ in Actions on Contracts. 


Plea traversing the Preach of the Covenant for Quiet Possession. 
That the said G. H. did not enter into the said house or evict the 
plaintiff therefrom as alleged. 


Plea traversing the Title of the Person evicting the Plaintiff. 

That at the time when the said G. H. entered into the said house 
and evicted the plaintiff therefrom, the said G. IT. had no lawful 
claim or title to the said house or to the possession thereof through 
or under the defendant as alleged. 


Plea of a Surrender, to a Special Count for Pent or Breaches of 

Coiwnant (a). 

That before the said rent became due [or before the alleged 
breach, or before the breach herein pleaded to, as the case may hc^ 
he surrendered to the plaintiff the said demised premises and all the 
residue of the said term then to come and unexpired therein, and 
the plaintifl* then accepted such surrender and took possession of 
the said premises. 


Plea of a Surrender hy Operation of Laic. 

That before the said rent became due [or before the alleged 
breach, or before the breach herein pleaded to, as the ease may he’] 
the said demised premises and all the residue of the said term then 
to come and unexpired therein were duly surrendered by the defen- 
dant to the plaintiff by act and o])eratiou of law [that is to say, by 
the defendant then giving np to the plaintiff and the plaintiff then 
accepting from the defendant the po>scssion of the said demised 
premises with the intention respectively of then putting an end to 
the said term]. 

A like pha: Smith v. ToreJJ, 10 C. B. 6. 

Plea of .surrender hy ocreptance (f a 7icjr lease : Barnard v. 
J)uthy, 5 Taunt. 27 ; see 1 Wnis. Saund. 230 c; Lyon v. Peed, 13 M. 
& .■ 2S5. 

A special plea that the defendant gave up jyosscssion under an 


(a) This defence need not be sj>ccially pleaded to a count for use and 
occupation, but may be shown under tlic general issue. {Bodd v. Acklom, 
6 M. & G. 072 ; V. Aloheson, 3 Biiig. 4(>2 ; and see ante, p. 030.) 

By the Statute of Frauds, 20 (ur. II. c. 3, .s. 3, no lotuses or tcTiu.s of years 

in anv lands tenements or heredilamcnts ‘‘hull be .surrc»)dcr(‘d unless bv 

« 

deed or note in writing, signed by the purfv surrendering tlie same or bis 
aifent thereunto lawfully autlionzed in writing, or by act and operation of 
law. And by 8 A 0 Viet. e. lOO, 3, a surrender in writing of any interest 
in any tenements or bereditaineiits (not being n eopyliold interest, and not 
being an interc*st wbieb iriigld by law have been ereated without writing) 
shall be void at law iinle.ss made by deed. 

A.® to what constitutes a surrender by operation of law', sec 1 Wms. 
Sauud. 235 c, (9) ; Dodd v. Arklom, f> M. & G. (>72 ; Cannon v. Hartley, 
19 L. J. C. P. 323 ; Phene v. Poppleieell, 12 C. H. N. S. 331 ; 31 L. J. C. P. 
235, and the caseif there cited. The jdea of a surrender by operation of 
law must show the facts which constitute such a surrender. (Per Parke, B., 
Foquei T, Moor, 7 Ex. 870, 875.) 
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agreement to do so in < onsideration of being discharged from- the 
rent : Gore v. Wright^ 8 A. & E. 118 ; Smith v. Lovell^ 10 p. B. 6. 

A like plea of an agreement that the defendant should he discharged 
from all snhse(j[U€nt rent on delivering up possession to a third party ^ 
which he did : Turner v, LLardey, 9 M. & W. 770. 

Tlea that the tenancy or term was determined by a notice to quit 
before the rent became due or the breaches were committed : Jones v. 
Shears, 4 A. & E. 832 ; Cadl^ v. Martinez, 11 A. & E. 720 ; Jones 
V. Nixon, 1 H. & C. 48 ; 31 L. J. Ex. 505. 

Neplication that the defendant afterwards waived the notice: 
Jones V. Shears, supra ; and see post, p. C49. 

Tlea of Eviction (a). 

That during the said term and before the said rent became due 
[or before the alleged breach, or before the breach herein pleaded 
to, as the case may hel the plaintiflT, without the consent and against 
the will of the defendant, wrongfully entered into and upon the said 
messuage and premises and evicted the defendant from the posses- 
sion, use, and occupation thereof, and kept him so evicted thence- 
forth hitherto. 

Plea of eviction from part of the demised premises : Salmon v. 
Smith, 1 Wms. Saund. 202; Morrison v. Chadwick, 7 C. B. 266; 
Newton V. AUin, 1 Q. B. 518; Tfllliams V. Hayward, 1 E. & E. 
1040 ; 28 L. J. Q. B. 374. 

Plea that the (hfendant could not enter into part of the demised 
premises, because it was occupied by another person : see Neale v, 
Mackenzie, 2 C. M. A 11. 81; 1 M. AW. 747. 

Plea of eviction under a writ of possession in ejectme^it at the suit 
of a third party : Simons \ . Far ren, 1 Bing. X. C. 12<> ; Davies v. 
Underwood, 2 jfl. A 570; 27 L. J. Ex. 113; under an elegit : 
Mayor, etc., of Poole v. ^Vhiit, 15 M. A W. 571. 

(«) As to wliat aiDoiints to eviction, see 1 Wins. Saund. 204 (2) ; Dunn * 
V. Di Nuoro, 3 M. A (>. 105; Zpton v. Townend, 17 C. B. 30; 25 L. J. 

C. P. 44 ; Henderson v. Hears, 28 1-*. J. Q. B. 305 ; Furnivall v. Groi'e, 8 
C. B. N. S. 496 ; Wheeler v. Stererson, 6 II. k N. 155 ; 30 L. J. Ex, 46 ; 
Pellaii v. Booseg, 31 L. J. C. P. 281. A voluntary giving up of possession 
upon a mere claim is no eviction, unless the claimant luts a good title, which 
he can enforce. ( J/az/or, etc., of Poole v. Whitt, 15 M. A 571 ; Delaney v. 
Fox, 2 C. B. N. 8. 7t)8 ; 26 L. J. C. P. 248 ; Emery v. Barnett, 4 C. B, X. S. 
423 ; 27 L. J. C. P. 216.) An eviction by the landlord of his tenant from part ‘ 
of the demised premises creates a suspension of tlie entire rent during the 
continuance of the eviction ; but the tenant is not thereby diseliarged from 
his covenants or contracts, other than for the payment of rent. (1 Wms. * 
Saund. 201, n. (2) ; Morrison v. Chadwick, 7 C. B. 266; Newton v. Allin, 

1 Q. B. 518.) U})on eviction from part of the premises by title paramount, ^ 
the rent is apportionable, but the covenants ore not. {Walker's case, 3 Co. 

22 b ; Stevenson v. Larnhard, 2 East, 575 ; see Neale v. Mackenzie, 2 C. M. 

A R. 84; 1 M. & W. 747 ; 1 Wms. Saund. 204 (or).) The plea cannot be 
supported by proof that the defendant was prevented from using an ease- 
ment demised with the promises. {Williams v. Hayward, 1 E. A E. 1040; 
28 L. J. Q. B. 374.) Eviction need not be specially pleaded to a count for 
use and occupation. {Prentice v. Elliott, 5 M. AW. 606; and see ante, p, 630.) 



636 


Plea^f e/c., in Actions on Contracts, 

Plea of re-entry hy the plaintiff fbr a forfeifnre before the rent 
became <?ue : Oldershaic v. IIoU, 12 A. & K. 592. 

Plea if recovery of poaneasion by the superior landlord upon a for- 
feiture incurred by the plaintiff : PrankUn v. Carter^ 1 (J. B. 750. 

Plea of assignment if the reversion by the plaintiff and a claim of 
the rent by the assignee : see Dtnnlle v. Cambell , 7 Xl. & (r. 386. A 
like plea setting up an assignment upon the insolvency of the plain- 
tiff and notice by his assignees to pay the rent to them : see Parting- 
ton V. Woodvocic, 6 A. & E. (*»l)0 ; and see ante, p. r>30. 

Plea that the premises became uninhabitable through default of 
the plaintiff, wherefn'e the defendant quitted possession : Arden v, 
Pullen^ 10 & \V . 321. 


to an action by an Assignee of the Lessor [or Lessee] tra- 
versing the Assignment to the Plaintiff (a). 

That the said G, H. did not ^rant [or assifjn] to the plaintiff his 
reversion [or estate] of and in the said messuage and land as 
aliened. 

Plea by an Assignee of a Lease [or Peversion] traversing the 

Assignment, 

That the estate [or reversion] of the said G. JT. of and in the 
said messuage and land did not vest in the defendant by assign- 
ment as alleged. 

A special plea that the defendants are asjtignees of a bankrupt 
lessee, and never elected to take the lease : Goodwin V. Noble, 8 E. & 
B. 587; 27 L. J. Q. B. 204. 

A special plea that defendant became assignee as ereentor only and 
never entered : Kearsley v. Ojrley, 2 II. & C. 896 ; see ante, p. 583 (f/). 


Plea to an Action by the Assignee of the Peversion traversing that 
the Lessor was entitled to the reversion [b). 

That the said G. 11. wa-^ not possessed or seized] of the said 
reversion of and in the said demised j)reinises as alleged. 


(a) By the Statute of Frauds, 29 Car. TI. e. 3, s. 3, no leases or tiTins of 
years in any lands, tene!n<*nts, ur liereditninents shall b(‘ a'lsigned unless it 
be by deed or note in writing signed bji the jmrty assigning the saun*, or his 
agent thereunto lawfully authorized by writing, or by act or operation of 
law'. And by the 8 A 9 Vi<‘t. c. 106, 9. 3, an assignment of a chattel intert'st, 
not being copyhold, in any Umenionts or hereditaments, shall be void at law 

) unless made bv deed. 

An instrument, whieli was intended t«> be a hnise and not an assignment, 
may be valid as a lease, aUliough it passes all the iessor*s interent, and will 
not be void for want of the requirements ui an assignment under the above 
statutes. {Pollock v. Stacy, i) Q. B. 1033.; An instrument intended to be 
an assignment, and void under the above statutes, cannot operate os an 
underlease. (Barrett v. Ralph, 14 M. A W. 348.) 

(b) A lessee is estopped from denying the lessor’s title, as recited in the 
lease. If the title is not shown in the lease, ihe le*<8ee is estoppt*d from 
pleading that the les-^or nil habuit in tenementis, or any defence involving 
that as.sertion. (See ante, p. 630 ; and see “ Estoppel,^' post. Chap. VI.) In 
such ease the lessor has a reversion by estoppel, wliich is primd facie evi- 
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Like fleae: Weld v. Baxter^ 11 Ex. 816; 1 H. <fe N. 668; 25 
L. J. Ex. 214; 26 Ib. 112 ; Phelps v. Prew, 3 E. & B. 43P; Cuth- 
bertsnn v. Irving, 4 H. & N. 742; 28 L. J. Ex. 306. 

Plea that the lessor was not possessed of the remainder of a term 
in the demised premises : Carvick v. Blagrave, 1 B. B. 531 ; Wil- 
liams V. Hayward, 1 E. & E. 1()4X); 28 L. J. Q. B. 374. 

Plea to an action for rent hy the assignee of the reversion, that the 
defendant paid the rent to the original lessor, hefurc having notice of 
the assignment : Watts v. Ognell, Oro. Jac. 192. 


Plea, hy the Lessee to an Action for Bent^ (on the reserimtion) that 
he assigned the Term and the Landlord accepted the Assignee as 
Tenant {a). 

That before the said rent became due he assififned by deed all his 
said estate and term of years then to come and unexpired in the said 
demised premises to J. K., who then entered into the same and was 
possessed thereof for the said residue of the said term, and the plain- 
tifl’ then had notice thereof, and afterwards and before the said rent 
became due accepted from the said J. K. rent by the said demise 
reserved and made payable, and accepted the said J. K. as his tenant 
of the said demised premises. 

A like plea : Dean of Windsor v. Gover, 2 Wms. Saund. 302. 


Plea hy the Assignee of a T^ease that he had assigned the Term (h). 

That before the said rent became due [or before the alleged 
breacli, or before the breach herein pleaded to] he assigned by deed 
all his said estate and term of years then to come and unexpired in 
the said flemised premises to J. K., who then entered into the said 
demised premises and was possessed thereof for the said residue of 
the said term. 


dcnce of a reversion in fee siinjile, and will sustain an averment of such 
estate. {Cuthhertson v. Irving, 4 H. tV JJ. 742; 28 L. J. Ex. 306.) The 
lessee may rebut \\\q priind fame presumption of the reversion being in fee 
simple by evidenee eon.sistent with the estoppel, by showing that the re- 
version is an estate for years or for life ; but not by showing that the lessor 
had no estate at all, for tliis would be inconsistent with the estoppel. {Weld 
V. Baxter, 1 H. k N. 568 ; 26 L. J. Ex. 112. See furtlier as to reversions 
by estoppel, ante, p. 207 ^a).) 

(a) If the lessee as.sign over liis term, and the lessor accept the assignee 
as his tenant, the lessor cannot have an action of debt for the rent against 
the first U'ssee ; although he may sue on the covenant, if any, to pay the 
rent. {Thurshy v. Plant, i Wins. 8auiid. 240; 2 Ib. 302 n. (5) ; Wadham 
V. Marlowe, 8 East, 314 ; 1 H. Bl. 437 ; notes to ISpencer's case, 1 Smithes 
L. C. 6th ed. 45 ; see ante, p. 199.) Hence tlie above plea would be no de- 
fence to an action on an ex])re8s covenant by the lessee to pay the rent. 

{h) 4'he assignt'e of a term is liable for breaches of covenant happening 
whilst he continues assignee, but not ior those committed after an assign- 
ment by him. {Harley v. King, 2 C. M. & R. 18; Taylor v. Shum, 1 B. 
& P. 21 ; Pa^d V. Nurse, 8 B. & C. 486 ; and see the note to SpeneePs case, 
1 Sniitli's L. C. 6th ed. p. 45.) He is not liable for breaches committed 
before the assignment to him. [St. Saviours Southwark v. Sinith, 3 Burr. 
1271 ; Coward v. Gregory, L. R. 2 C. P. 153 ; 36 L. J. C. P. 1.) 
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Flea that the Lessor assigned the Reversion before Breach {a). 

That before the said rent became due [or before the alleged 
breach, or before the breach herein pleaded to] the plaintiff by deed 
granted and assigned all his reversion of and in the said demised 
premises to J. -ST., and thenceforth ceased to have any reversion 
therein. 

Like pleas : Green v. James„ 6 M. & W. 650 ; Fargefer v. Har- 
ris, 7 Q. B. 708 ; and see Bickford v. Parson, 5 C. B. 920. 


Fleas to the action hy a landlord for double value tinder 4 Geo, II, 
c, 28, s. 1 (h) : — 

Plea traversing the tenancy: ante, p. 631 ; and see IFllkinson v. 
Mall, 1 Bing. IS' C. 713. 

Plea traversing the notice in writing : Poole v. ^Varren, 8 A. & 
E. 582. 

Plea traversing that defendant wilfully held over after the deter- 
mination of the term: Swinfvn v. Bacon, 6 H. &. K. 184, 846; 30 
L. J. Ex. 33, 308. 

Plea that defendant held over under a claim of title: Poole v. 
Warren, supra/ and see Wright v. Smith, 5 Esp. 203. 


Plea to action for rent that after it accrued due the defendant exe- 
cuted a deed, under the Ban krupiey Act, 1861,” .«?. 192, whereby 
his debts were released : Porter v. Kirkus, L. 11. 2 (,’. P. 5iK); 30 
L. J. C. P. 311. 

Plea to subsequent rent that defendant executed a deed under 
** the Bankruptcy Act. 18()1,” .v. 192, and his trusties elected to take 
the lease, under 12 4' Id 1 7c/. c. llMJ, .v. 145: Porter \. Kirkus, 
supra. 

A like plea averring that the trustees declined to take the lease, 
and the defendant offered to deliver it up : Jh. 

Plea that the defendant became bankrupt and his assignees declined 


(a) This j)lca is no defence to a eontraet contained in a lease not under 
seal, because such contracts do not pji>s by assipmneiit of the reversion under 
the statute 32 Hen, ITII, c. 34. {Jiiekford v. Parson^ ,5 C. 15. 92U; and see 
ante, p. 207 (a).) Tlie defence could not be jtleaded to a count for breaeheB 
of covenant committed before the assignment, (/b.) It is no defence to an 
action on covenants which are not of a nature to run witli tlje land, as such 
covenants do not pa.ss by the assignment, {titokes v. Jiussett, 3 1\ R. 078.) 
A replication denying that tlie plaintiff bad any reversion was Indd bad, ns 
being a departure from the dcclanition. {(Jreen v. James, 0 M. & W. 050.) 

(A) This action is in the nature of a penal action given to the party 
grieved (see Lloyd v, Jloshee, 2 Camp. 453) ; and it set‘ms therefore that 
the plea of the general issue, not guilty, might l)e ideuded by statute, and 
would put in issue the whole declaration (see ante, p. 4tJ2 ; post. Chap. VI, 
“ General Issue hy Statute;” Jones v, Williams, 4 M. & W. 375; Hirst 
V. Horn, 0 M. <&. W. 393). Special traverses, however, are usual as in the 
cases cited above (afid see Roscoe on Ev. llih ed. 450). Tlie period of 
limitation for this action is two years. (3 & 4 Will. IV, c. 42, s. 3 j post, 
p. 640.) 
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to take the lease, and he offered to deliver it up, under 12 ^ 13 Viet, 
c. 106, s. 145 ; Colies v. Lvanson, 19 C. B. N. 8. 372 ; 34 J. C. P. 
320. 

Plea by the assignees of a banlcrwpt lessee that they never elected 
to take the lease : Goodwin v. Noble, 8 E. & B. 587 ; 27 L. J. Q. B. 
204; ante, p. 493. 

Pleas in actions against executors and administrators of deceased 
tenant: see ** Pxecutors,** ante, p. 583. 


Leate and License. See “ Rescission of Contract," post, p. 673. 


Limitation, Statutes of 


(a) lAmitation of Actions on Contract8 .'\ — The Statutes of Limitation 
form a defence to an action after the prescribed period has run, and must 
be specially pleaded. (2 AVins. Saund. 63.) 

The principal enactments respecting the limitation of actions upon con- 
tracts are the follovvinj; : 

By the 21 Jac. 1, c. 16, s. 3, “all actions of account^and upon the case 
(other than for such accounts as concern the trade of merchandise between 
merchant and merchant, their factors or servantvs), all actions of debt 
grounded njmn any lending or contract without specialty, all actions of debt 
for arrearages of rent'’ — “siiall be commenced and sued w'ithin the time 
and limitation hereafter exyiressed, and not after (that is to say), the said 
actions upon tlie case, and tin* said actions for account, and the said actions 
for debt, wdthin six years next after the cause of such actions or suit, and 
not after.”" TTuracTums "Upon the case in this enactment include actions of 
assumpsit (see ante, 58 ; Chandler v. Vileft, 2 Wms. Saund. 120 ; Bat- 
iley V. Fanlkner, 3 li. k Aid. 28S, 294.) Tlie exception as to merchants' 
accounts was repealed by the Mercantile haw Amendment Act, 1856, 19 
& 20 Viet. e. 97, s. 9. (See Jnglis t. Ilaigh, 8 M. k W. 769 ; Cottam v. 
Partridge, 4 M. A G. 271, 283.) 

By the 3 A 4 Will. IV, e. 27, s. 40, “no action, or suit, or other proceed- 
ing shall be brought to recover any sum of money secured by any mortgag e, 
judgment, or lien, or otherwise (*liar^d upon "di* "payable out of any land or 
renVaf Taw or in equity, or any legacy, but within twenty ycar^ext after 
a present right to receive the same shall have accnTelT to some person capa- 
ble of giving a discharge for or release of the same, unless in the meantime 
some part of the principal money, or some interest fhefeoh, shall have been 
paid, or some acknowledgment of the right thereto shall have been given 
in writing signed by the person by whom the same shall be payable, or his 
agent, to the person entitled thereto or his agent ; and in snch case no 
such action, or suit, or proceeding shall be brought but within twentjyears 
after such payment or aeknowledgmeiit, or the last of iuc4i"^ayine^tror 
acknowledgments, if more than one, w-as given.” 

By the 3 & 4 Will. IV, c. 27, s. 42, “ no arrears of rent or of interest in 
rcapuct of any sum of money charged upoTTor payahIe''6ut“or any^ancTor 
rent, or in respect of any legacy, or any damages in respect of such arrears 
of rent or interest, shall be recovered by any distress, action, or suit but 
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witjun six years next after the same respectively shall have become due, or 
nexfaften an ackiiowledgnieut of the same in writing shall have been given 
to the person entitled thereto, or his agent, signed by the person by whom 
the same was payable, or his agent.” 

By the 3 & 4 Will. IV, c. 42, s. 3, “ all actions of debt for rent upon an 
indenture of demise, all actions of covenant or debt upon any bondorotlier 
specialty, and all actions of debt or scire facias upon any rt^cognizance, and 
also all actions of debt upon any award where the submission is not by 
specialty, or (or any line due in respect of any copyhold estates, or for an 
escape, or for money levied on any fieri Jacias, and all actions for penalties, 
damages, or sums of money given to tbe party grieved, by any statute now 
or hereafter to be in force, shall be commenced and sued within the time 
and limitation hereinafter expressed, and not after ; that is to say, the said 
actions of debt for rent upon au indenture of demise, or covenant, or debt 
upon any bond or other specialty, action of debt or scire facias upon re‘- 
cognizance, witldn twenty } ears after the (‘ause of such actions or suits, but 
not atler ; the said actions by I henparty grieved, within two years after 
the cause of such actions or suits, but not after; and the said other actions 
within six vears after the cause of such actions or suits, but not after: 
provided that nothing herein contained shall extend to any action given by 
any statute wliere the time for bringing such action is or sliall be by any 
statute specially limited.” 

This einu*tmeiit applies to actions upon bonds or covenants for the pay- 
ment of rent or interest in resjiect of money charged upon land ; and such 
actions may be brought within twenty M‘ars, notwithstanding the above 
enactment of 3 4 Will. IV”, e. 27, s. 42, which applies to remedies against 

the land only, and limits the recovery of rent or interest to six >ear8. 
{Paget v. Foteq. 2 Bing. N. C. (*71i ; Strachan v. Thomas^ 12 A. & K, 55G; 
Manning v. Phelps^ 1(( Kx. 5‘d ; 2t L. J. Kx. G2 ; Dn llgierw Lee^ 2 Hare, 
326; Hunter v. Norkold.s, 1 II. & T. 6U; and m'c Fhg v. Sorwood, 5 Be 
G. & si. 210 ; Hound v. Hell, 30 Beav. 121 ; 31 L. J. t’. 127.) 

Actions for debt on a statute (other than penal actions) are considered 
as founded on a specialty within the 3 A 4 \\ ill. IV, e. 12, s. 3 ; as actions 
for calls under the C’ompanics Clau.Hcs Consolidation Act, I84r>. {Cork and 
Bandon Rg. Cn. v. Goode, 13 C. B. H26 ; and M*e S/tepUerd v. Hills, 11 Kx. 
55; 25 L. J. Ex. 6; Wentworth v. Cherill, 26 L. J. C. 760.) The liability 
of a contributory for call.'* ujxm the winding up of a cornj)any uiuler the 
Companies Act 1862, creates a debt of the nature of a specialty. (25 A 26 
Viet. c. 89, 3. 75 ; see Robinson s case, 6 Be G. Al. & G. 572 ; 26 L. J. C. 
95.) 

An action for calls by a company established under a statute^ of a colonial 
legislature is an action upon a simple contract. ( Welland Rg. Co. v. Blake, 
6 PI. A X. 410; 30 L. J. Kx. 161.) An action of debt for a penalty due 
under a b}e law made by virtue of a cliarter is barred by 21 J 16, 

8. 3, if not commenced within six years. {Tobacco Pipe Makers' Co. v. 
Loder, 16 Q. B. 765 , 20 irXV^r-Br^rr.) 

By 31 Khz. e. 5, s. 5, actions or penalties given by statute to a common 
informer, whether qui tarn or by the informer alone {Dger v. Best, L. K. 1 
Ex. 152 ; 35 L. J. Kx. 105;, must be brought wutliin one year . Under this 
statute the plaintiff must prove the commencement of his action within the 
time limited as part of his title, under the plea of tlie general issue. (2 W ms. 
Saund. 63, 63 c.) 

By the 22 A 23 Viet. c. 49, ss. 1, 4, it seems to be provided that actions 
for debts incurred by guardians of any union or parish, or the board of 
management of any seliool or a.'^ylum district, must be commenced witlnn 
three months after the ejmiration of the half-year in wliieh the debts wore 
incmri^7uinlei^8 Pobintaw Board, 15>’ order JlBXfCTiVr tli^ime for a period 
not exceeding twelve months from the date of the debts. (See Waddington 
V. Guardians of City of London Union., E. B. A E. 370 j 28 L. J. M. 113 ; 
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Baker v. Guardians of BiUericay JJnion^ 2 H. & C. 642 ; 33 L. J. M. 40, 
where see a plea under this statute.) • 

By the effect of seci. 7 of the above statute of Jac. I, and sect. 4 of 3 & 4 
Will. IV, c. 42, if the person entitled to any action within those statutes is 
at the time of the cause of action accrued within the age of twenty-one years, 
feme covert, or non compos mentis^ the time does not begin to run till those 
disabilities have ceased. A similar privilege was also extended to plaintiffs 
imprisoned or beyond seas, but lias been abolished by 19 & 20 Viet. c. 97, 
3. 10. Also by tlie 4 Anne, c. 16, s. 19, if the person against whom the cause 
of action exists is at the time of the accruing of the cause of action beyond 
the sens, the person entitled to the cause of action may bring the action 
against such person after his return from beyond the seas within the time 
limited by the statute of James. The 4th section of tlie 3 & 4 Will. IV, c. 
42, contains a similar jirovision with respect to actions on specialties against 
persons beyond the seas. By the 3 & 4 Will. IV, c. 42, s. 7, “ No part of 
the United Kindom of Great Britain and Ireland, nor the islands of Man, 
Guernsey, Jersey, Alderney, and JSark, nor any islands adjacent to any of 
them, being part of the dominions of his majesty, shall be deemed to be 
beyond the seas ” witliin that Act or the Act of James. And by the 19 & 
20 Viet. c. 97, 8. 12, the same is enacted, as to the statute of Anne and that 
Act. As to one of joint debtors being beyond seas, see post^ p. 645 (a). 

Tlie time of limitation begins to run from the period when the action 
might first have been brought, subject to the above provisions. Where 
the time Inis once begun to run, no subsequent disability will suspend the 
operation of tiie statutes. {Rhodes v. Smethnrst^ 6 M. & \V. 351 ; Homfray 

V. Sci'oope, 13 Q. B. 509, 512.) If the plaintitl’ relies upon any of the 
above di.sabilities as deferring the period of limitation, he must reply the 
fact specially. {Chandler v. Vileit^ 2 Wins. Saund. 118.) 

The statute begins to run, altliough the plaintiff was not aware of the 
accrual of tlie cause of action. {Short v. M^Carthy^ 3 B. & Aid. 626 ; and 
see Brown v. Howard^ 2 B. & B. 73 ; Granyer v. Georye^ 5 B. & 0. 149.) 
It is no aM8v\er to a plea of the statute that the cause of action was frau- 
dulently concealed from the plaintiH' until within six wars before the suit ; 
and a replication to that effect is bad, wdiether pleaded on legal or on equi- 
table grounds, {('lark v. Jlouyham, 2 B. & 0. 149; Hunter v. Gibbons^ 1 
H. & N. 459 ; 26 L. J. Ex. 1 ; Imperial Gas Co. v. London Gas Co.^ 10 
Ex. 39 ; and sec ante, p. 567.) 

The date of the cause of action is the date of the breach of c ontra ct or 
otlu*r in juriTins net, and lioT offrie a5t7r?hiig of flic damoirS rernTFing^thcrc- 
from. (2 Wins. Saund. 63 <?, n. (tn); and see Violett v. Sympson^ 8 E. A B. 
344 ; 27 L. J. Q. B. 138.) 

In the case of a singh* bond tlie cause of action is complete, and the 
statute begins to run from the date of execution ; if the bond is subject to 
a condition, the cause of action accrue.^ when the condition is first broken, 
and the statute begins to run from that date. {Sanders v. Coward^ 15 M. A 

W. 48 ; Turkey v. Hawkins, 4 C. B. 655.) If the bond is conditioned to do 
various things, or if there are covenants in the same instrument to do 
various things, every distinct breach gi\e.s a new' cause of a(*tion, against 
which tlie statute begins to run from the date of tiie breach on which it is 
founded. (Sanders v. Coward, supra ; Blair v. Ormond, 17 Q. B. 423, 438 ; 
20 L. J. Q. B. 414, 453 ) On a bond conditioned to pay an annuity, the 
non-payment of each instalment is a distinct breach, au d th e s tatute begins 

each as it becomes due. {Amott v. HolUen, 18 Q" B. 

L. J. 

Upon a bill or note the statute begins to run from the time the instru- 
ment is due and unpaid. (Sec Byles on Bills, 9th ed. 331.) On a promissory 
note payable on demand, it runs Irom the date of the note. {Norton v. JElfam^ 
2 M. &> W. 461 ; sec ante, p. 109.) Upon the ^jshonour of a bill by non - 
acceptance, the statute runs from the default of acceptance, andliot Ifomdlie 
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time fpr payment. {Whitehead v. Walker^ 9 M. & W. 506.) Whore money 
wj^eht m'lTie form of a cheek, it was held that the statute bep;an to run 
, from the cashing of the cheek, and not from the delivery of it to the 
* borrower. {Garden v. J^ruce, L. R. 3 C. P. 300; 37 L. J. C. P. 112.) 

Under the issue raised hy a plea of the statute, the commencement of 
the action is the date of the issuing of the original writ of summons. (C. L. 
P. Act, 1852, 8. 2.) Writs of summons may be renewed to prevent the ope- 
ration of the statute under the O. L. P. Act, 1852, s. 11. (See 2 Chit. Pr. 

■ 12th ed. 208 ; Day’s C. L. Procedure Acts, 3rd ed. 8.) 

The record is conclusive evidence of the date cf the writ, subject to 
amendment {Harper v. Philtips, 7 M. & G. 397 ; Trait v. Hatvkinx^ 15 M. 
& W. 399 ; see Whipple v. Manley, 1 M. & W. i.32 ; Cornixh v. Hookin, 1 
E. & B. 602) ; but the plaintilf, under the issue taken on the plea of the 
statute, must show the renewals of the writ, if any. {Pritchard v. Baqsha%ve, 
20 L. J. C. P. 161.) By the C. L. P. Act, 1852, s. 13, “The production of 
a writ of summons purporting to be marked with the seal of the Court, 
showing the same to have been renewed according to tins act, shall be suili- 
cient evidence of its having been so renewed, and of the <‘oniinet»eetnent of 


the action as of the first date of siudi renewed writ for all purposes.” It is not 
necessary or proper that the renewal or non-renewal of the writ sliouM bo 
specially replied or pleaded. {Pratt v. Haickins, 15 M. A W. 399 ; Higgs 
V. Mortimer, 1 Ex. 711.) 

The time of limitation is computed exclusively of the day on which the 
cause of action aro«e. (Hardy v. Pyle, 9 B. & C. (>03 ; Young v. Uiggon, 6 M. 
& W. 19, 51 ; and .see Pohinxon v. Waddington, 13 Q. B. 753.) Tlie original 

writ of summons continues in force onh “ for six montlis from tin; dav of 

• » 

the date thereof including the day of such date” and “ may be renewed at 
any time before its expiration for six months from tlie date of .'»uch renewal ” 
(C. L. P. Act, 1852, s. 11), including the day of .such renewal. {Anonymous, 
1 H. A C. 661 ; 32 L. J. Ex. 88 ; Fisher v. Cox, 16 L. T. N. S. 397.) 

By the statutes 21 Jac. I, c. 16, .s. 4, as to sim}>le contract debt.s, and 3 
A 1 Will. IV, e. 12, s. 6, as to specialty dcbt.s, after a judgment for the 
plaintiff i.s reversed in error, or judgment arre.-^ted alttT >erdiet for the 
plaintiff, tlic plaintiff may coinmenee a new adion witiiin a Aear. 

See further as to Statutes of Limitation, Chap. VI, ^''Limitations 


Renewal of Debt hy AcknowledgmeufJ — The effect of the Statutes of 
Limitation may incase** of debt be avoided by a .siihsequent aeknowledgmcnt 
of the debt remaining due. 

With respect to siniple-confraci debts : If at any time after a debt is due, 
the debtor renews Ins promise to pay it, or makes such an unc|ualified 
acknowledgment of tlie debt being due tliat a promise to ]>ay it may bo 
inferred tlicrefrom, he renews his liability from the date of such promise or 
acknowledgment, and eannot avjiil him‘*eir of the Statute (>f liimitations in 
respect of tlie preceding lajisc of time. (Tanner v. l^mart, 6 B. A C. 603; 
Linsell V. Ponsor, 2 Bing. X. C. 211 ; .Sidwfdl v. Mason, 2 II. A X. 306; 
26 L. J. Ex. 407.) The clehtor may by siieh subsequent promise renew his 
liability absolutely or to a limited extent. He mav promise to jmy a por- 
tion of the debt, or to pay it by instalments, or to pay it ut some future 
day, or conditionally upon the liapp<*ning of some event; in sueli cases bis 
liability is limited by the t<*nns of bi.s new jiromise. {Tanner v. Smart, 
supra ; Lechmere v. Fletcher, 1 C. A M. 623 ; Humphreys v. Jones, 14 M. A 
AV. 1 ; and see “ Limitations f ante, p. 217 (a).) Part payment on account 
of the debt is in general a sufficient aeknowhalgmcnt from which a renewed 
promise to pay the ye.sidue may be inferred. (Cottam v. Pattridge, 4 M. A 
G. 287 ; Bodger v. Arch, 24 L. J. Ex. 19 ; Wainman v. Kynrnan, 1 Ex. 
121 ; Paries v. Edwards, 7 Ex. 22.) And payment of interest on account 
of the debt lias tin* same effect as ]mrt payment of the debt itself. {Bamfield 
T. Tupper, 7 Ex. 27 ; Sims v. Brutton, 6 Ex. 802, 809.) 
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The acknowledgment must be made to the creditor, otherwise a promise 
cannot be inferred. {Godwin v. Cullery^ 4 H. & N. 373, 380.) It sCcms that 
an a{?knowleflgment made to a cestui que trust of the debt, would enure to 
the benefit of the trustee as the nominal plaintiff. (See ^armiter v. Par- 
miter,^ De G. F. & J. 526 ; 30 L. J. C. 508.) 

An infant may renew a debt for necessaries by acknowledgment. ( WilUns 
or Williams v. Smith, 4 E. & B. 180 ; 24 L. J. Q,. B. 62.) A married woman 
cannot renew a debt contracted by her dum sola, except as agent for her 
husband. {Neve v. Hollands, 21 L. J. Q. B. 289.) As to acknowledgment 
by a J oint Stock Company, see Lowndes v. Garnett Gold Mining Co., 33 
L. J. C. 418. 

Before Lord Tenterden’s Act (9 Geo. IV, c. 14) the acknowledgment 
might be proved either by writing or verbally. By that Act, s. 1, it is 
enacted “ tliat in actions of debt or upon the case, grounded upon any sim- 
ple contract, no acknowledgment or promise by words only shall be sufficient 
evidence of a new or continuing contract, whereby to take any case out of 
the operation of the Statutes of Limitation, unless such acknowledgment or 
promise sliall be made in some writing to be signed by tlie party chargeable 
thereby.” (See liaydon v. Williams, 7 Bing. 163, 166.) And by s. 8, “no 
writing made necessary by this Act shall be deemed to be an agreement 
within any statute relating to stamps.” 

By tljc Mercantile Law Amendment Act, 1856, 19 & 20 Viet. c. 97, s. 13, 
it is enacted in reference to the above sections that “ an acknowledgment or 
promise made or contained by or in a writing signed by an agent of the 
party chargeable thereby, duly authorized to make such acknowledgment 
or promise, shall have the same effect as if such writing had been signed 
by such part}" himself.” 

Lord Tenterden’s Act, s. 1, expressly provided that nothing therein con- 
tained should alter or take away or lessen the effecd of any payment of any 
principal or interest ; and therefore an acknowledgment so made may still 
be proved by verbal evidence. {Cleave v. Jones, 6 Ex. 573.) 

Bv 8. 3 t»f Lord Tenterden’s Act it is enacted “ That no indorsement or 

* 

memorandum of any pa} rnent written or made after the time appointed for 
this Act to take elfect, upon any promissory note, bill of exchange, or other 
writing, by or on the behalf of tlie party to whom such payment sliall be 
made, shall be deemed sufficient jiroof of such payment, so as to take the 
ease out of the operation of the statute.” 

Tlie renewed ])romi>e revives the cause of action from the time of such 
promise being made, or becoming absolute, and is considered as a new cause 
of action; so that upon tlie Statute of Limitations being pleaded, the re- 
pii cation taking issue in substance asserts that the cause of action did accrue 
within the ]>rescribed period. {Tanner v. Smart, 6 B. A C. 603, 606 ; Ridd 
V. Mogtjridge, 2 II. & N. 507.) The cause of action must be complete at 
the time of action brought so that the jileaof the statute cannot be met by 
a renew'ed promise made after action. {Bateman v. Binder, 3 Q. B. 574.) 

The renewal of liability bv acknowledgment is confined to cases of debts 
jicknowledged ; no similar elfcet is given to acknowledgments of liability for 
tither breaches of contract not resulting in debts. {Boydelt v. Drummond, 2 
Camp. 157, 160.) 

In cases of specialty debts the effect of the Statutes of Limitation may 
be avoided by subsequent acknowledgment in tlie manner provided by the 
3 & 4 Will. IV, c. 42. By s. 5 of that statute, “if any acknowledgment 
shall have been made, either by writing signed by the party liable by virtue 
of such indenture, specialty, or recognizance, or his agent, or by part pay- 
ment or part satisfaction on account of any princi]ial or interest being then 
due thereon, it shall be lawful for the person entitled to bring his action for 
the money remaining unpaid and so acknowledged to be due within twenty 
years after such acknowledgment by writing or part payment or part satis- 
faction as aforesaid ; — and the plaintiff or plaintiffs in any such action on 
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Plea of the Statute of Limitations (C. Z. P. Acty 1852, Sched. B. 39.) 

That the alleged cause of action did not accrue within six years 
[^state the period of limitation applicable to the case^ before this 
suit (a). 


BepUcation in an Action on a Specialty of an Acknowledgment 
within Twenty Years (3 4* 4» IVill. lY, c. 42, s. 5) (b). 

That the defendant within twenty years before tliis suit made an 
aclcnowledj^ment [in writing signed by him or his agent, or by part 
payment or by part satisfaction, as the case may be. on account of 
the principal money or interest then due on tlie said deed or bond, 
or as the ease may be] that the debt in the declaration mentioned 
remained unpaid and due to the plaintifl‘. 


any indenture, specialty, or recognizance, may, by way of replication, state 
such acknowledgment, and that such action was brought within !l»e time 
aforesaid, in answer to a plea ol this statute.” As the acknowledgment 
under tliis section may be made in writing nut under si‘al, it is tlie original 
cause of action founded on the deed or specialty whicli is revived from that 
date ; and it is not the mere acknowledgment which forms a new cause of 
action, as in the case of simple- contract debts. The aeknou ledgment need 
not be such as necessarily to import a promise to pay {Moodie\. Jiannis/ery 
4 Drew. 41t2 ; 28 L. J. C\ 881) ; and therefore, it seems, may be sullieient, 
if made to a stranger and not to the creditor. {Howcutt v. Homer, 3 Kx. 
491, 500.) A renewal of liability under this statute a})}>he8 only to money 
remaining unjiuid and acknowledged to be due, ami md to otlier acts and 
omissions in breach of covenants, {filair v. Ormond, 17 Q. B. 123.) 

With respect to acknowledgment and payment by one of several joint- 
debtors, the 9 Geo. 1 V, c. 11, s. 1, jirovided tliat an aeknowledgnuMit of the 
debt by one of several joint debtors sliould not revive the rtMuedy against 
the other.s. This enactment did not exteiut to acknowledgment by jiart 
payment or )myrnent of interest ( Wyatt v. Hudson^ 8 Bing. 3U9) ; but by 
the Mercantile Law Amendment Act, IH.'iG, 19 A 20 Viet. e. 97, s. 14, it was 
enacted in reference to the provisions of flu* Acts 21 Jac. 1, c. 16, s. 3, and 
3 & 4 Will. IV, c. 42, s. 3, “ that no co-contractor or co-dchtor, executor 
or at-lministrator shall lose the benefit of tlie said enactments, so as to be 


ehargeahlc in respect or by reason only of })ti\nu*nt of any principal, in- 
terest, or other numev by anv other or others of sucli co-contractors or co- 
debtors, executor.** or a<liuinintrutoi>.” (8cc Covkriit v. Sparke^ 1 H. & C. 


699; 32 L. J. Kx. 118.) 


{a) A j)Ica .stating tliat the caiise of action accrued mon* tlian six years ago, 
and not negativing its accrual w ithin six years, was held not to be a plea of 
the statute. ( Hmh v, Martin, 2 H. A C. 311 ; 33 L. J. Kx. 17.) A plea of not 
guilG' w'lthin six years to an action, the limitation of whicli >vi\». four years, 
was held a good plea. {Maefndzen v. Otirant^ 6 Kast, 387.) 4'he repliration 
in actions on .simple contracts may take issue on the plea, and under this the 
plaintirt‘ may show that the cau.se of aetion was renewed within six years. 
{Tanner v. Smart, 6 B. & C. 603, 606 ; see ante, ]>, 643.) 

{h) In actions on apccialtie.s the acknowledgment under 3 & 4 Will. TV, 
c. 42, 8. 5, must be replied specially, as in the form above given, and cannot 
bo given in evidem** under a joinder of issue or a replication that the cause 
of action accrued wit Inn twenty years liefore this suit. {/Cempe v. Gibbon, 
9 Q. B, 60fh; The mode of making the iKjknowledgincnt, whether by writing 
or by part payment or by part sati.sfaction, must also bo specifically stated 
in the replication. (Forsyth 'v. Brisiowe, 8 Kx. 347.) 
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A like replication : Forsyth v. Sristowe^ 3 Ex. 348 ; Amos v. 
Smith, 1 H. & C. 238 ; 31 L, J. Ex. 423. 


Replication that the Defendant was Abroad when the Cause of 
Action accrued {see ante, p. 641) (a). 

That when the said cause of action accrued the defendant was in 
[Australia], beyond the seas within the meaning of the statute in 
that case made and provided ; and the plaintiff commenced this suit 
within six [or twenty] years next after the first return of the defen- 
dant from beyond the seas after the accruing of the said cause of 
action. 

Like picas : Fannin v. Anderson, 7 Q. B. 811 ; Lane v. Bennett. 

1 M. & W. 70. 


Replication of the infancy of the plaintiff at the time of the accru- 
iny of the cause of action : Chandler v. Yilett, 2 Wms. Saund. 118. 

Replication of the insanity of the plaintiff at the time of the ac- 
cruiny of the cause of action : Tarhuck v. Bispham, 2 M. & W. 2. 


Replication, by an administrator, to a plea of the Statute of TJmi- 
tafions, that the intestate commenced an action within six years, tchich 
abated by his death, and that the plaintiff sued within a reasonable 
time after the death {1)) ; JYaters v. Fart of Thanei, 2 Q. B. 757. 

Replication, to a plea of the Statute of Limitations by an admi- 

(a) In the case of joint debtors the statute runs as to such as are not 
bevoiid the seas, hut does not run as to such as are bevoiid the seas, and a 
judgment recovered against the former is no bar to an action against the 
latter after tlieir return. (It) & 20 Vu't. c. 97, s. 11.) 

The replication, >vhich was formerly available, that the plaintiff was 

abroad when the eause of action accrued and that he sued w'ithin six years 

* 

after his return {7 owns v. Mead, 1(> C. B. 123), has been done away with by 
19 & 20 Viet. c. 97, s. 10 ; so also tlie replication that the plaintiff was in 
pri>on wdien the laiiise of action accnied. {Ib.) But these provisions of the 
statute are not retrospective. {Jewkson v. lYoolley, 8 E.& B. 778 ; 27 L. J. 
Q. B. 118 ; and see Flood v. Patterson, 29 Beav. 295 ; 30 L. J. 486.) 

ib) Foriiierl\, when an action, comineiiced within the period of limita- 
tion, abated hv tlu; death of the plaintiff, liis representative might commence 
a new action within a reasonable time after the death, notwithstanding the 
period of limitation had then expired (2 Wms. Saund. Gt o) ; and where a 
similar action abated by tlie death of the defendant, the plaintiff might 
bring a new' action within a reasonable time after the appointment of a 
rt'presentative ( v. Jdorninyton, 7 E. k B. 283 ; 26 L. J. Q. B. 181 ; 
S. C. in error, 27 L. «1. Q. B. 439) j wdiether the debt was a simple contract 
debt within tlie statute 21 Jac. I, c. 16, or a p^.ecialty debt within the sta- 
tute 3 & 4 Will. IV, c. 42. {Siuryis y. Darrell, 4 H. & N. 622 ; 28 L. J. Ex. 
366.) But the C. L. P. Act, 1852, s. 135, enacting that the death of a plain- 
tiff or defendant shall not cause the action to abate, but that it may be con- 
tinued as therein inention*‘d, (sec ss. 137, 138; ante, p. 18), renders this 
inode of proceeding uniu'eessary in respect of actions in which the death of 
a party has occurred since the passing of that statute. 

If the action is brought in the first instance against the representative, it 
is no answer to a plea of the Statute of Limitatious that the period of 
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nistrator, that the plaintiff brought an action within six years against 
the deceased, which abated by his deaths and that the present action 
was commenced within a reasonable time after the grant of adminis^ 
iration : Curletois v. Mornington, 7 E. & li. 283 ; 26 L. J. Q. 13. 181 ; 
27 Ib, 439. 

A like replication^ in an action on a bond^ to a plea by an admi- 
nistrator under the statute 3 4""^ Will. IV\ c. 42, s. 3 : Sturgis V. 
Darrell, 4 H. & K. 622 ; 6 Ib. 120 ; 28 L. J. Ex. 366 ; 29 Ib. 472. 


PUaofthe Statute of Limitations to an action on a Scotch Bond : 
British Linen Co. v. Drummond, 10 B. & C. 903. 

Plea of a foreign lato of limitation extinguishing the debt: see 
Huber V. Steiner, 2 Birij^. N. C. 202 [where see the law as to the effect 
of foreign statutes of limitation^. 


Beplicafion of the Statute of Limitations to a plea of set-off: see 
Set-offf post, p. 691. 


Lunacy. 


See “ Insanity f ante, p. 606. 


Maintenance (a). 


limitation ox})irod after the dcatli of the debtor, but before the M})j)ointnient 
of a representative, and that tlie action was !)rou'/lit within a reasonable 
time aft<T sucli appointment. {Rhodes v. Smefhurst, 4 M. k, W. 42 ; 6 Ib. 
351.) Xor is there anv relief in equity under MUili eireumstanees. (Preake 
T. Cranffefdt, 3 M. k (\ 499.) Where tlie debtor li\ed and died abroad, 
and no probate or admini^t^ation is taken out in Ktij^laml, the statute does 
not run. {Flood v. Patterson, 29 Beuv. 295 ; 30 L. J. C. 486.) 

{a) The pnreha.se by tlie attorney in the suit of tl»e whole or part of the 
property to be recovered in tin* aeti<»ii, pendente life, is illegal and void. 
{>>imp8on V. Lamb, 7 K. & B. Ht; 26 L. »). (^. B. 121.) So, a contract to 
pay the attorney in the suit, over and ai>ove all lej^al eliarj^es, a sum of mo- 
ney according to tlie interest and benelit of the litigant sought to be reco- 
vered in the action, is void as amounting in elfeiil to the same thing. {Earle 
y. Ilopwood, 9 C. B. N. S. 506; 30 L. J. C. B. 217.) A stipulation by an 
attorney to liave 5 p. e. on the property recovered in addition to bis costs 
wjis held illegal. {Vince v. Peat tie, 32 L. J. C. 731; and sec Hilton v. 
Woods, L. R. 4 Eq. 432 ; 36 L. J. C. 911.) But the taking hy tlie attorney 
of a security upon the property to be recovered in the action for past ad- 
vances made towards prosecution of the suit is not illegal. {Anderson y. 
liadciffe, K. B. &, E. 806 ; 28 L. J. Q. B. 32; 29 Ib. 128.) See further, as 
I to Maintenance and Champerty, 1 Chit. Stat. 3rd cd. 422 ; Leake on ‘Con- 
tracts,’ p. 385. 
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Plea^ to an action for work as an attorney, that it was performed 
in carrying out an illegal agreement between the defendant and other 
persons to maintain one another in defending a claim against them : 
see Findon v. Parker, 11 M. & W. 675. 

Plea, to an action on an agreement to supply the defendant with 
evidence to prove his title to property, that the agreement was in re- 
spect of impending litigation, and in consideration of receiving a por- 
tion of the property recovered, and amounted to maintenance : Sprye 
V. Porter, 7 E. & 13. 58 ; 26 L. J. Q. B. 64. 

Demurrer to a count on the same ground : Stanley v. Jones, 7 
Bing. 369; Marie v. Mopwood, 9 C. B. N. S. 566 ; 30 L. J. C. P. 
217. 


MABBIAaE. 

See “ Abatement,” ante, p. 473 ; “ Husband and Wife,” ante, p. 698. 

General Issue (a), 
assumpsit/’ ante, p. 465. 


Plea that the Time for the Marriage had not elapsed. 

That a reasonable time [or the said day agreed on] for the said 
marriage had nut elapsed before action as alleged. 


{(i) Til ttii action for broacli of a promise to iiiarry, the plea of the general 
issue {iwH assnntp.Ml) denies the contract, that is, the mutual promises to 
marry. All coiulitions precedent, as the plaintilf's continuing reatly and 
willing, notice to the defendant or a request where necessary to support the 
action, that a reasonahlc time or the day appointi'd had ehqised before ac- 
tion, if denied, must he traversed sjiecilically. J5ut where the declaration 
alleges “tliat the jilaint ilf and defendant agreed to marry one another on a 
da\ now elapsed,*’ as in the form given in the C. L. P. Act, 1852, Sched. B, 
2(h it seems that under the plea of lUtu assumpsit, the plaintift’ would have 
to ])ro\o a. iiroiuisc to marry on a day btfore the commencement of the ac- 
tion, and a s[)(.'cial traverse that the day agreed upon had elapsed would be 
unnect'ssary. (8ce Hinton v. Ituf', 11 C. B. Js. 8. 721; 81 L. J. C. P. 
Itty, where it was held that under the tm verse of the acce]>tance of a bill 
alleged in the declaration to be “now overdue,” the plaintili’ was bound to 
produce a hill overdue at the time of action brought.) 

A plea of a pre-contract with another is a bad plea. (Beechey v. Brown, 
E. B. k E. 796 ; 29 L. J. Q. B. 105.) A plea that after the promise the de- 
fendant discovered that the plaintiff had been insane and confined in a 
lunatic asylum is bad. (Baker v. Cartwright, 30L. J. C. P. 364.) 

A plea that after the pi\)mise the defendant was alllicted with a disease, 
by reason whereof he became incapable of marriage without danger to his 
lii'e, was held a bad plea. (Hall v. Wright, E. B. & £. 746; 27 L. J. Q. B, 
345 J 29 lb. 43.) 
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Plea that the plaintiff and drfendant mutually rescinded the con- 
tract : &hort v. Stone, 8 Q. B. 358 ; Uatl v. 'wright, E. B. <& E. 
746 ; 27 L. J. Q. B. 345 ; and see the plea qf rescission of contract^ 
post. p. 675. 

Plea that before breach the plaintiff exomerated and discharqed the 
dffend ant from his promise (a): King v. Gillett, 7 M. & W. 55; 
Davis V. liomford, 6 H. & N. 245 ; 30 L. J. Ex. 139. 


Plea that afer making the Promise the Defendant discovered that 

the Plaintiff was not Chaste. 

That the defendant made the alleged promise on the faith and 
under the belief that the plaintiff had always been and then was a 
chaste and modest woman, whereas the plaintiff had not always 
been nor was she then a chaste or modest woman, w hich the defen- 
dant first discovered after making the alleged promise and before 
the alleged breach, wherefore the defendant then refused to marry 
the plaintiff, which is the alleged breach. 

Like pleas : Young v. Murphy. 3 Bing. N. C. 54; Dench v. Mer- 
rick, 1 C\ tfc K. 463 ; and see as to this defence, Irving v. Greenwood, 
1 C. k P. 350. 

Plea that afer making the promise the defendant dixrovered that 
the plaintiff was <f intemperate habits: Harbert v. Kdgington, 1 
C. L K. 464, n. 

Plea that at the time of making the }promise the defendant was 
married, as the plaintiff then knew: Mill ward v. Littlcwood, 5 Ex. 
775 ; and see Wild v. Harris, 7 C. B. 999. 


Mastee and Servant. 

General Issue (b). 

indebted,” ante, p. 461 ; “.Non fissumpsit,” ante, p. 465. 


{a) This plea was held good in form, but in order to jirove it the defen- 
dant must show a rescMssi<»ii of the contnw’t or what is equivalent. {King v. 
O'itleft, 7 M. & W. 55; and see post, p. t»74.) A lota! eesNation of eorre- 
spondenee and inti'reourse between the parties is evideiu'e in support of the 
plea. {Davis v. Bomford, 6 11. A N. Ii45; 30 L. J. Ex. 130.; 

ib) The general issue never indebted to llie indihitatus count for wages 
puts in issue the hiring or contract and the services rendered under it. 
Eiider this issue the defendant may show that the service was under a spe- 
cial contract, w liich was rescinded upon the niiseonduct of the plaint itf before 
any wages had Inseome due under it. {Litley v. Klwin, 11 Q. H. 7 12.) 

The gcnentl issue non assumpsit pleaded to a special count puts in issue 
the contract alleged, Ujpd under it the defendant may sliow any exceptions 
or qualifications of the contract stated, as that it was determinable by no- 
tice. [Meizner v. Holton, 9 Ex. 518; Williams v. Byrne, 7 A. & E. 177 ; 
LilUy V. Klivin, 11 Q. B. 742; and see p, 466.) The defendant must 
traverse the fact of dismissal, if intended to be denied ; and must plead 
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Plea traversing the Dismissal (a). 


That the defendant did not dismiss the plaintiff from the said 
service as alleged. 


Plea to a Count for wrongful Dismissal, that the Service was 

determine hy due Notice (h). 

That [one calendar month] before the defendant dismissed the 
plaintiff from the said service as alleged, the defendant gave to the 
plaintiff [or the plaintiff gave to the defendant] [one calendar 
month’s] notice of his intention to put an end to the said service. 

Plea that hy the custom of the trade the service might he put an 
end to hy a month's notice, and notice was given accordingly : Parker 
V. Ihbeison, 4 C. B. N. S. 346 ; 27 L. J. C. P. 236. 


Peplication that the Notice was waived. 

That after the giving of the said notice and before the expiration 
thereof, and before the defendant dismissed the plaintiff as alleged, 
the plaintiff and the defendant agreed that the said notice should be 
withdrawn by the plaintiff [or defendant] and waived by the plain- 
tiff and the defendant respectively i and that the said service should 
not determine according to the said notice, but should continue as ii 
no such notice had been given, and thereupon the said notice was 
then so withdrawn and waived accordingly. 


Plea justifying a Dismissal on the Ground of Incompetency. 

That he was induced to make the alleged contract by the plaintif 
representing and warranting to him that he, tJie plaiiitifl’, was then 
reasonably competent to perform the said service for which he was 
so engaged as aforesaid : whereas the plaintiff w as not then nor haa 


specially that due notice was given before dismissal {Williams v. Byrne, 7 
A. & E. 177 ; v. Oasfon, U Q,. B. 137), and all matters in excuse 

and justification, as the misconduct of the plaintdl’. {Speck v. Phillips, 6 
M. & W. :279.) 

(a) In Powell v. Bradbury, 7 C. B. 201, it was held that a traverse that 
the defendant “ wrongfully and without reasonable or probable cause’* dis- 
missed the plaintitf did not put in issue the wrongfulness or w^ant of reason- 
able or probable cause, but merely the fact of dismi^8ul. But in Lush v. 
Bussell, 5 Ex. 203, wliere a similar plea was pleaded (in the form of a 
special tmverse), it was bold that although the plea w’as objectionable as 
traversing an in)material allegntion in the declaration, yet as issue liad been 
joined upon it, it put in issue tlie wrongfuliiess and want of rt'asonable and 
probable cause as well as tlie disiiiissai ; but that the proof of the plaintifiTa 
misconduct laj upon the defendant. So, under a plea that the plaintiff did 
not faithfully serve aceordiiig to the agreement, upon wliieh issue was 
joined, evidence of miseonduet amounting to a justification of the dismissa 
was aclinitted, the plea being treated as an inibnnal plea of justification. 
{Horton v. M'^Muriry, 5 U. & N. 667 ; 29 L. J. Ex. 260.) 

{h) As to the construction of contracts of service with regard to the no- 
tice to determine them, see “ Master and Servant,"' ante, p. 221. 

2 r 
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he since been reasonably competent to perform the said service ; 
wherefore the defendant rescinded the said contract, and dismissed 
the plaintiff from his said service, which is the alleged breach. 

A lil'e plea: Harmer v. Cornelius, 5 C. B. N, S. 236 ; 28 L. J. 
C. P. 85. 


Plea Justifying a Dismissal on the Ground of Misconduct (a). 

That after the said contract, and before the alleged breach, the 
plaintiff misconducted himself in the said service by wdlfolly dis- 
obeying the reasonable orders of the defendant by him given to the 
plaintiff in the said service [or by habitually neglecting his duties 
in the said service and failing to perform the same, or by dishonestly 
converting to his own use money which he had received to the use 
of the defendant, state thus the cause or causes (f dismissal, accord^ 
inq to thefacf\ wherefore the defendant then discharged the plain- 
tiff from the said service, which is the alleged breach. 


Pleas of Misconduct. 

Plea of the improper, disobedient, and- insolent conduct of the 
plaintiff as a clerk' : Amor v. Pea ran, 9 A. E. 518. 

Plea that the plaintiff, an accountant, rereieed moneg for which he 
did not account, and made improper pagmvnts and false entries: 
Baillie v. Kell, 4 Bing. JS\ C. 638. 


Plea of the misconduct of the 2>l<^latff as an attorneys clerk: 
'cer V. IVhall, 5 B. 117. 

Plea of want of skill and disobedience of the plaintiff in his cm- 
ploynient as manager of a cotton factory : Cussons v. Skinner, 11 M. 

A W. 161. 

Plea of disobedience and misappropriatioyi of money by the plain^ 
iff as a trareller and salesman : Spots wood v. Barrow, 5 Kx. 110. 

Plea that the plaint ff, a goreruess, was an imnan'al and dishonest 
person, and unfit for the situation : Burgess v. Beaumont, 7 M. Sl G. 
962. 

ia) The rnahter is justified in dismissing liis servant witliout notice if the 
latter 1ms })een in fact guilty of niiscoiuluct, although tlmt was not the 
actual motive which induced the master to liisiniMS him {liidgway v. Hun-, 
yerford Market C’o., 3 A. <S: E. 171 ; and see Oaken v. H'ood, 2 M. A W. 
791 1 ; and notwitlistanding the imister did not know of the uiiscoiiduel at the 
tune of dismissal (Spohmood v. Harrow, h Kx. 110; Mt»o Cowan v. Milhourn, 
L. H. 2 Ex. 230, 235 ; 3fi L, J. Ex. 121) ; but it seems that wliere the jilea em- 
bodies tile master’s knowh*dge with the eaiise of dismissal, it becomes a part of 
the description of the offence and must be proved. ( Mercer v. Whall, 5 Q. B. 
116, 4't7.) Tlie plea must formerly have stated tlie iniseonduct with suffix 
particularity to enable the plnintiir to meet U»e ciiarge {Burgess v. 
Beaumont, 7 M. A d- 0G2; ; and it seems that particularity would still be 
required, if obj(*ction is made to the plea for want, of it. (8ee Horton v. 
Aj'Mnrtry, 5 11. & N. f>67 ; 29 L. J. Kx. 260.) As to what misconduct 
will justify a dismissal without notice, see Chit. Contr. 8th ed. p. 635 j 
Uoukt V. iPebb, 4 E. & B. 933 ; 24 L. J. Q. B. 205. 
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I^lea that the plaintiffs a domestic servants absented herself all 
night contrary to orders : Turner T. Mason^ 14 M. & W. 1X2. 


Tlea, to a count for wages, that the plaintiff was hired as a ser- 
vant on the terms that he should forfeit his wages if he got drunk, 
and that he did get drunk : Monkman v. Shepherdson, 11 A. & E. 

411. 

Plea to a special count for wages, that the plaintiff was not ready 
and willing to perform, and did not perform^ the services agreed upon 
during the period for which he seeks to recover the wages, held a good 
defence as avoiding circuity of action : Cuckson v. Stones, 1 E. & E. 
248 ; 28 L. J. Q. B. 25. 


Medica^l Attendance. 


General Issue (a). 

Never Indebted/’ ante, p. 461. 


Mebger (h). 


Plea to a Count for a simple Contract Debt, of Merger hy the 
Defendant covenanting to pay the Debt. 

That after the aecruing of the plaiiitifl’s claim it was merged and 
extinguished by the defendant executing and delivering to the 


(<z) Under this issue the plaintilV must prove that he is duly registered 
under “tlie Medical Act.” (8ee ante, p. 225.) 

(Ji) Wljerc a 8e<*urity of a higher nature is taken or obtziined for a debt, 
the original rtniiedies for tlie debt are merged in tlie liigher security. Thus, 
if a bond or covenant is given fora simple contract debt, the simple contract 
is merged in the higher seeurity ; and so, if judgment be recovered in an 
action for a sim})lc contmet or bond or s}K*cialty debt, tlie original security 
is merged in the judgment, wliich, being matter of record, is of a liigher 
nature. (Higgen^s case, 6 Co. 45, h ; Prake v. Mitchell, 3 East, 251, 259.) 
But a jiulginent recovered on a debt of record does not etlect a merger, be- 
cause it is not a higlier 8t*curity. {Preston Perton, Cro. Kliz. 817 ; 2 
Chit. Pi. 7tli ed. 336.) Where a higher seeurity is given for the identical 
debt due under the inferior security, tlie merger of the debt takes place by 
operation of law independently of the intention of the parties ; but where 
tlie debts are not identical, or tlie parties are not the same, there is no 
merger, and the second security does not discharge the first, unless given 
and aecept+id in satisfaction and discharge, which is a different ground of 
answer. (/V/ce v, Moulton, 10 C. B. 561.) 

Where the defendant, being iinU'bted to the plaintiff, gave a bond with 
sureties to a limited amount, to secure the ]>resent debt and future advances, 
it was held that the bond was only a collateral security, and did not merge 
the debt. (Norfolk Py. Co. v. M'Najnara, 3 Ex. 628.) So where a banker 
took a bond from hia customer and a surety conditioned for the payment of 

2 F 2 
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plaintiff, and the plaintiff aoceptinf^ and receiving: from him, a cer- 
tain decyi, whereby the defendant covenanted witJi the plaintlfT to 
pay the plaintiff the debt in the declaration ineutioned. 

"a like plea : Price v, M.ouHon, 10 C. B. 5G1, 


Pleas of merger hy judgment recovered hy the plaintiff for the 
same debt : see Judgment Recovered f ante, p. 624. 


Mistake. 

See ** Pquitahle Pleas f ante, p. 572. 


all monev?‘ advanced or to be advanced, it washeltl tlmt the actual debt, not 
being in exisience at tlie time of giving the bond, wa.s not thereby merged. 
{Holmes v. Hell, d l\f. cV G. 2ld ) If one of two makers of a joint and 
several promissory note gives the holder a deed of mortgage to secure the 
amount, with a covenant to pay it, the other m.aker is not then by discharged, 
because the remedy gnen b\ tlie speeinlty security, being confined to one of 
the debtors onl>, is not eo-exten.sive witli the remedy on the note. {Ansellv, 
Baler, 15 Q. B. 20.) So a bond given by two persons to secure the simple 
contract debt of one of tliem dties not merge the debt, Ihh’uu.'^c the parties 
are not tlie same (Holmes v. Beil, svpra), and a .superior w-enrity given by 
the debtor to a third ]>erson ns trustee for the creditor does not effect 
a merger of the debt. {Bell v. Banks, 3 M. & G. 258; and see White v. 
Cuyler, 6 T. R. 176.) 

A deed acknowledging a simple contract debt may import a covenant to 
pay it without express word.n to that effect, and so effect a merger; but if 
the acknowledgment is made for a eollatenil jmrpo-e, importing no Huch 
covenant, there will be m* merger. (See Courtneg v. TfiglorA> M. & G. 851 ; 
Marrgnt v. JMarrgal, 28 Beav. 224 ; 2'.t L. ,1. C\ (>65 ; Isaacson v. Harwood, 
L. K. 3 Ch. Ap. 225 ; 37 L. J. C. 2<Kt. ) A deed reciting a simj>le contract 
debt, and agretdng toext*eute a mortgage witli all usual covenants, w^ia held 
in equity to convert the debt into u specialty debt iiccausc the mortgage 
would contain a covenant fur payment. {Saunders v. Hiisonte, L. K. 2 Kq. 
573 ) 

Wi lere seenritiis for a debt are collateral, tln‘ merger of sucli a security 
docs not affect the debt ; as where a hill of exchange was given as security 
for a debt due under a covenant, a judgment n*<*uverc<l on the bill with<»ut 
satisfaction wa.s lield to he no answer to an action on the covenant. {Drake 
V. Mitchell, 3 Kasl, 251.) 

The defence of merger must be specially plcad«*d (Weston v. Foster, 2 
Bing. N. C, 61t3 ; Filmer v. Burnhg, 2 M. AG. 521t ; ante, ])p. 4<i2, 466) ; 
but the defence that the original contnict was by divd may be taken under 
tlie ])lea of the general issue. (//>.; Mathew v. Hlackmore, I 11. & N. 762 ; 
26 L. J. Kx. 150.) Merger by execution and delivery of a dwd of 
covenant may he pleaded to part of an indebitatus count, iiiulif the plaintiff 
lelieson tlie whole amount claimed being an entire indivisible debt, he must 
reply to that effect. (Price v. Moulton, 10 C. B. 561 ; hut see as to the merger 
ol part of a debt, Ib, 570.) A replication to u pica of merger, tliat the deed 



Mortgage ; Mew Assignment, 


653 


Mortgage. 

General Issue (a), 

“ Non est factum,** ante^ p. 467. 


Plea to an action on the covenant to re'pay in a mortgage deed^ 
that the plaintiff' sold the property mortgaged^ and received the 
purchase money^ and therehy satisjied the debt : Washhourn v. 
Burrows, 1 Ex. 107. 

A like plea, pleaded upon equitable grounds : Jklarcon v. Bloxam, 
11 Ex. 586 ; 25 L. J. Ex. 193 ; see ante^ p. 574. 


New Assignment (ft). 


wa8 executed bv way of security for the debt, and was expressed so to be, 
was held bad. {Price v. Moulton^ 10 C. B. 561.) 

As to merger by judgment recovered for the same debt, see Judgment 
Recovered,'^ ante^ p. 621. 

(a) Tbe general issue non est factum operates as a denial of the execution 
of the deed in point of fact only, and all other defences must be specially 
pleaded. See r. 10, 11, 12, T. T. 1853, cited ante, “ Bondf p. 542 ; and see 
the eti’ect of tlie general issue, ante, p. 467. 

The C’ourt has a summary jurisdiction to stay proceedings under the 
statute 7 Geo. II, c. 20. Bv s, 1 it is enacted to the effect that where any 
action shall be brought on unv bond for pavmcnt of the money secured by 
u mortgage, or jicrrormance of tlie covenants tlierein contained, and no suit 
shall be then pending for fore<*losure or redem]>tion, if the defendant shall 
pay the mortgagee, or bring into Court the principal and interest and costs 
(to be computed by the Court), the money so ]>uid or brought into Court 
shall l)e deemed to bo in full satisfaction and discharge of such mortgage, 
and the Court shall discharge the defendant from the same, and shall compel 
tlie mortgagee to reeonvey tiie mortgageil lands and deliver up the deeds re- 
lating to the title. An action of covenant on a mortgage deed is within the 
above statute. {Smeeton v. Collier, 1 Kx. 457.) 

The above section also gave the Court a .summary jurisdiction to stay pro- 
ceedings in actions of ejectment hj’a mortgagee, and to compel a reconvey- 
ance on payment of the principal, interest, and costs. A similar provision 
with reference to the present action of ejectment is eoutaiued in the C. L. P. 
Act, 1852, 8. 219. 

As to the limitation of an action on a mortgage and for the recovery of 
inten'st on the covenant, or as a charge upon the land, see 3 & 4 Will. IV, 
c. 27, 8S. 40, 42 ; 3 & 4 Will. IV, c. 42, s. 3 ; cited ante, p. 639. 

(ft) New Assignment^] — In consequence of the generality of statement 
admit ted Tn declarations, a plea somet imes mistakes altogether tbe cause 
of action, and sometimes restricts it within narrower limits than the 
plaintiff intended. In euidi cases tbe plaintiff cannot safely reply to the 
plea, for by so doing he adopts the particular or restricted cause of action 
which the plea speeilies. {Rogers v. Custance, 1 Q. B. 77 ; Bracegirdle 
V, Peacock, 8 Q. B. 177 ; Kavanagh v. Gudge, 7 M. & Or. 316.) And he 
is not allowed by way of replication merely to deny that the cause of ac- 
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tion specified bv tlio pica is the cause of action in the declaration ; for 
under th^ issue offered by such a rcjdication the only question would be 
one of identity, and the defendant w'ould have btvn precluded from answer- 
ing the causes of action on which the plaintiff really relics. {Heydon y. 
Thompson, 1 A. & E. 210 ; Wheeler v. Senior, 7 M. & W. 562 ; Aldred v. 
Constable, 6 Q. B. 370; Ginger v. Diron, 9 Kx. 159.) 

The proper course is for the plaintiff to new assign or restate his cause 
of action, and the defendant then has an ojiport unity of jileadinpf to the 
newly assigned cause of action in the same manner as to an orij^mal decla- 
ration. The nature of a new assignment shows that it is never required or 
applicable after a plea in denial. 

Where the plea answers the declaration generally without particularizing 
or restricting the general statement of the cause of action to wdiieh it is 
pleaded, as a general ])lea of payment {Dile v. Hawker, 1 D. & L. 189; 
Freeman v. Crafts, 1 M. & W. 4; James v. Linfjham, 5 Bing. N. C. 553; 
Mosesx. Lertf, 4 Q. B, 213), or a plea in abatement of the non-joinder of eo- 
contraetors pleaded to an indebitatus count {Hill v. White, 6 Bing. N. C. 
26), or a general plea of leave and licence to a count for a trespass {Fames v. 
Hunt, 11 East, 151 ; Adams v. Andrews 15 (J. B. assignment is 

unnecessary, for the defendant by siudi a plea undertakes to show that his 
defence is applicable to whatever the plaintiff can provi* uiuh'r tlie declara- 
tion. [Ih. ; Mosesy. /^y, 4 (). B. 213, 21H; Fnrqess v. He Lane, 27 L. J. 
Ex. 151.) But Adhere a release wa.*' pleaded to an indebitatus count, it was 
lield that the plaintiff could not undi*r the r<*plication of mow esf factum 
prove that the debt was not inelud<‘d in the release, but should have now 
assigned. (Per PattCbon, J., in the Bail I'ourt, Jubb v. F/lis, 3 D. & L. 361 ; 
15 L. J. Q. B. 91) 

W here the jilea is pleaded to part only of the declaration speeif\’ing the 
part pleaded to < Bush v. J*arKrr, 1 Bing. X. C. 72), or specifically except- 
ing tlie part not jdeaded to < Xeville v. Coof)er, 2 C. A. Al. 329), it is not 
neec'S^ary to new assign the part of the cause of action not pleaded to, for 
this jiart must be met by other picas, otherwise the plaint itf will be entitled 
to judgment upon it. 

A ncAv a.ssignmenf states that the plaintiff proei'cds for another cause of 
action than lliat admitted in the jdea ; as, forevamj^Ie, foranotlier }>roniise 
or debt (Hall v. Middleton, 1 A. \ E. In7 ; Monk man v. Shepherdson, 11 
A. A E. 411), for a trespass on a different sjiot or njion a ditferent occasion 
(Pratt V. Groome, 15 East, 235 ; ftaideif v, Davis, 16 Ihisl, 82), or for an 
exces.s in committing an act aaIu'cIi tlie defendant atlcnipt.s to ju.«lify by the 
plea. (JCorfh v, Terrinpton, 13 AI A W. 7*^1 ; day fair y . Musyrove, 14 
AI. A W. 239.) Tht* averment that the cause of action newly assigned is 
other than that admitted in tlie plea is a material averment wbieh i.s jmt in 
issue by the gencrtil is>ne or other apjiropriate travcPM* of the n<‘W as.sign- 
inent. {Oakley v. Darts, 16 East, 82 ; Aldred v. Constable, 6 Q. B. 370.) 

The plaint iff under a new as^ignnient is also hounrl to state and proA'c a 
cause of action within the terms of th«^ declaration ; for to travel out of or 
amplify the declaration would he a departure. {Cheasley v. Barnes, 10 
East, to; Brine v. Great Western Rtf. Co., 2 B. A S. t02 ; 31 L. J. Q. B. 
101.) And by the (). L. P. Act, 1852, s, 87, post, p, 6.56, the new' assign- 
ment must he consistent with and confined by the ]>artienlurs delivercii in 
the action, if any. Where sueees.sivc new assignments occur, each must l>o 
contained within the preceding one, and all w'ithin the original decluration. 
{Puyh V. Griffith,! A. A E. 827.) 

A new as.signtnent if* unnecessary and wrong w here the plaintiff liaving two 
or more similar cauM»H of action declares in as many several counts (I Wnis. 
Saund. 299 a) ; for the plaintiff* may give evidence of diff’erent cau8<?s of 
action under each count, but cannot give in evidence the same cause of ac- 
tion under one of the counts and also unrlcr the new assignment. (Atkin^ 
son V. Maiteson, 2 T. K, 172.) Where the cause of action is one continu- 
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ing trespass, part of which is justifiable but the excess is not, the plaintiff 
is obliged to new assign, and the necessity for a new assignment «n such 
case would not be obviated by inserting a second count, as the plaintiff can- 
not prove one and the same trespass under two counts. ( Lambert v. Hodfj- 
soHf 1 Bing. 317 ; Aitkenhead v. Blades^ 5 Taunt. 198; and see Kavanagh 
V. Oudge^ 7 M. & G, 316; Bashv. ParheTy 1 Bing. N. C. 72.) 

altojjether mistakes the c^use of action, it is sufficient to 
new assign the true cause of action^without takiiig ahy "notice of the plea 
further tJi an "stating in the new assignment that the plaintiff is not suing for 
the cause of action admitted by it. But where the ])lea correctly meets part 
of the cause or causes of action intended, but restricts their full extent, it 
then becomes necessary to answer the plea by a replication as well as to new 
assign. {Arleti v. ElViSy 7 B. & C. 346; Cross v. Johnsony 9 B. & C. 613 ; 
Page v. Haichetfy 8 Q. B. 187 ; MonJeman v. Shepherdsoriy 11 A. & E. 411.) 
So it may be that where a single continuing act of trespa.s8 is sued for and 
part of it is justified, tlie plaintiff, if he disputes the justification, must 
reply to the justification, and also new assign for the excess. (Lambert v. 
IJodgson, 1 Bing. 317 ; Louieth v. Smithy 12 M. AW. 582; Worth v. Ter- 
ringtony 13 M. & W. 781.) Forms for these two cases of new* assignment 
and also a form involving both cases, are given in the C. L. P. Act, 1852, 
Bched. B. 55, 56, 57, (See p. 457.) A replication and new assignment 
nioy be pleaded together without leave. 

It is neiicssary to notice that where the plaintiff new assigns to a plea 
witliout at the same time replying to it, he by no means admits the truth of 
the matter tlienan pleaded ; but he passes it by altogether, because, as he 
asserts in his new assignment, he sues not for the cause of action in the plea 
admitted, but for other causes of action. Therefore the matter of the plea 
cannot be treated as admitted by the plaintiS* in respect of other parts of 
the record. (Norman v. ll'esrombe^ 2 M. & W. 349 ; Boherison v. Gantt etty 
16 M. & W. 289; MlHsun v. i.v/e,v, 11 A. & E. 665.) 

The defendant pleads to the new assignment as to a declaration. Tender 
the general issue or other appropriate plea traversing the cause of action, 
the plaintifi* i.s bound after a new assignment to prove a cause of action other 
than that admitted in the ]ilca. (Freesion v. Crovchy Cro. Eliz. 492, cited 11 A. 
& E- 671 ; Oakteg v. JJaviSy 16 Ka.-t, 82.) The defendant cannot repeat his 
former defeiu*e to the new assignment, for the latter is necessarily a cause of 
action different from that met by such defence, but he may plead any new 
matter ; and if necessary, the plaintiffmay new’ assign to a fresh plea. (And 
see C. L. P. Act, 1852, s. 88, infra.) It may happen however that the de- 
fendant has tw’o distinct defences of exactly the same nature, as two rights 
of way in different directions over the same close ; in which case he must 
plead them s<*verally, one to the declanition and the other to the new as- 
signment. (Ellison V. [slesy 11 A. & E. 665.) 

Previously to the C. L. P. Act, 1852, when the yfiaintiff wdshed to new 
assign to several pleas of the defendant, he might do so by pleading a new 
assignment to each plea scjiarately ; and it w’jis frequently the practice so to 
do. And the defendant in pleading to each new assignment would some- 
times nqieat his former pleas, except that to which the particular new 
assignment w^as pleaded. This practice was quite unnecessary, because the 
plaintiff' could gain his wdiole object by pleading one new assignment to the 
Bt‘veral pleas of the defentlant collectively. He could thereby assert at once 
a cause of action otlier than that met by any of the pleas, which he was ulti- 
mately obliged to do under the former practice in order to succeed in the 
action. The practice of new assigning to the several pleas separately was 
attended with much intricacy and prolixity in the pleadings, and was there- 
fore abolished by the C. L. P. Act, 1852. The following enactments now 
regulato the practice of new assignments. 

Bys. 87, “ One new assignment only shall be pleaded to any number of 
pleas to the some cause of action ; and such new assignment shall be con- 
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New Assignment t under an Indehitaius County of another Debt than 
* that pleaded to* 

[Commence with one of the forms^ ante^ p. 457, as the case requires*"] 
Money payable by the defendant to the plaintiff for other causes 
of action than those in the said plea referred to. 


New Assignment under a Special County of another Contract than 

that pleaded to. 

[Commence with one of the forms^ antc^ p. 457, as the case requires.] 
The breach [or breaches ] of another promise [or agreement, or as the 
case may be] made by the defendant to the plaintiff [or by and be- 
tw'een the plaintiff and the defendant] than that in the said plea re- 
ferred to. 


New Assignment^ under a Special Count, of other Jdrcaches of the 

Contract than those pleaded to. 

[ Commence with one of the forms, anfe^ p. 457, as the case requires.] 
Other breaches of the said promise [or agreement, or as the case may 
he] than the said breaches in the said plea referred to. 


New assignment to a plea of Judgment recovered : ante, p. C28. 


New assignment, in an art ion for breaches of eovenanf in not pay- 
ing premiums on a policy of insurance to which the defendant has 
pleaded his bankruptcy, that the plaintiff' sues for breaches since the 
hankrupley : Klders. Beaumont, 8 K. & 11. 353 ; 27 L. J. B. 25. 

sistent with and confined by tlie particulars delivered in the action, if any, 
and '*hall 8tat<' that tlie plaintiff proceed for ean.^esof action different from 
all tho«ie which the pleas profess to justify, or for an excess over and above 
what all the defences set up in such pleas j notify, or hntli.” 

And hy s. 8S, “ No plea which has alremiy been })leaded to the declaration 
shall be pleaded to sncli new a.s«»i‘»ninent, except a plea in diMiial, unless by 
leave of tlie Court or a judi^e; and such leave shall only be granti'd upon 
satisfactory proof tliat the repetition of siudi jilea is essential to a trial on 
the merits.” 

The defendant may suffer judgment by dt'fanlt on the new assignment or 
may pay money into (-ourt, if the caiiHC of action admits of a payment info 
Court (see post, p. fifi-t). He Nhould fake eare at tlie same time to ndin- 
quish his plea of tlie general issue, and any other pleas nlnrndy pleaded, 
so far as they relate to the matters newly assigned ; for otherwise, in ease 
of suffering judgment by fh'fault, any pleas pleaded to the wliole declaration 
(including of courte the matter of the new assignment) would compel the 
plaintiff to go to trial, and he would be entitle(l to his c*OHts ; and m case 
of paying money into Ourt the defendant would leave inennsistent pleas on 
the record which would lead to the Hame result, or wliicli he might be com- 
pelled to strike out. H Wms. Snuiid. 300 b (1 ) ; Gray on Costs, chap. xxx . ; 
see form of relinquishment of plea, etc., supra.) 

Further information on the subject of new assignments may be found in 
3 Wms. Saund. 290-300 1 ; 1 Chit. PI. 7th ed. 053; Taylor v. Cote, 1 
Smith’s L. C. 0th ed. 115 ; and see New Assignment f post^ Chap. VI. 
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Nolle Prosequi. 

New assignment^ in an action for breaches of covenant in a lease to 
which the defendant has pleaded an eviction^ that the plaintiff sues 
for breaches before the eviction: Davies v. Underwoodf 2 llT & ]N. 
670 ; 27 L. J. Ex. 113. 


Pelinqnishment of Pleas where Defendant suffers Judgment by De- 
fault or pays Money into Court as to the Cause of Action newly 
assigned (a). 

The defendant as to the plaintiff* s new assip^nment to the 

plea relinciuislies his and pleas so far as the same relate 

to the cause of action above newly assigned. [If the defendant in- 
tends to pay money into Court instead of suffering judgment by 
default^ he must continue thus.^ And the defendant, as to the cause 

of action above newly assigned, brin^^s into Court the sum of £ , 

and says that the said sum is enoupjh to satisfy the claim of the 
plaintiu* in respect of the matter herein pleaded to. 


Nolle Prosequi (h). 


Nolle Prosequi to the whole Declaration . 

And the plaintiff says that he will not further prosecute his suit 
ajjainst the defendant. Therefore, etc. [See Chit. Forms, 10th ed. 
857.] 


Nolle Prosequi to Particular Counts. 

And the plaintiff, as to the causes of action in the and 

counts mentioned [ami to \\ Inch the defendant’s and pleas 

are pleaded], sayvs that he will not further prosecute his suit against 
the defemiant in res])eet thereof. Therefore, as to those causes of 
action, let the defendant be acquitted, and go thereof without da}", 
etc. 


(flf) See ante, p. n. The r. 8, IT. T. 1S53, requiring leave for the 
withdrawnl ot a plea (see Jietinquishrnent of Pfeaf post, p. 672), does not 
a]>ply to tliis ea^e ; tlje defendant may relimjuisli his plea, so far as it relates 
to the new ussiennient, w itlioul the leave of tlic Court or a judge or the con- 
sent of tlie ])laintiff or ins attorney. 

(6) The ])laintiir may enter a nolle prosequi as to the whole cause of ac- 
tion, or as to one of .several counts, or as to part of a count, or, in actions 
for wrongs, us to one of several defendant.s. (See 2 Chit. Pr. 12th ed. 1512 ; 
Cliit. Forms, 10th ed. JS57.) As to amending the proceedings upon a mis- 
joinder of defendants, see ante. p. 470. 

lly the 3 & 4- Will. IV, e. 42, s. 32, “where several persons shall be made 
defetulants in any personal action, and any one or more of them shall have 
a nolle prosequi entered as to him or them, every such person shall have 
judgment for and recover his reasonable costs.” And by s. 33, “ where any 
nolle prosequi shall have been entered upon any count, or as to part of any 
declanition, the defendant shall be entitled to and have judgment for and 
recover his reasonable costs in that behali.” 


2 F 3 
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Nolle Prosequi to Part of the Causes of Action. 

And the plaintiff, as to tbe causes of action to which the defen- 
dant s plea is pleaded [or as to so much of the causes of action 

to which the defendant’s plea is pleaded as relates to, or as to 

the causes of action to whicli the ])lea is pleaded, except as to 

£ , parcel of the plaintiffs claim in respect of such causes of 

action, or as (he case maq ie], says that he will not further prose- 
cute his suit against the defendant in respect thereof. Therefore 
as to those causes [or so much of those causes] of action let the de- 
fendant be acquitted and go thereof without day, etc. 

A like form after a plea of set-off: see post, p. 690. 


Co7ifession of a Plea in Par of the further Mainteiiance, or Puis 

Darrein Continuance (a). 

The plaiTitiff confesses the said plea of the defendant, and will 
not further prosecute his suit in respect of the causes of action to 
which the said plea is pleaded, and prays judgment for his costs of 
suit in this behalf. 


Prosequi to Part of the Plaintiff's Claim for a Debt to tchieh 
the Defendant has pleaded, and Judgment hi/ Nil Dieit to the 
Paid nnansivered (i). 

And hereupon the plaintiff says that ho will not further prosecute 
his suit against the defendant in respect of so much of the claim in 
the declaration mentioned as the defendant’s pl(‘a is ])leaded to ; 
therefore as to .so much of the said claim let the defendmit be ac- 
quitted and go thereof without day. et«‘. And inasmuch as the de- 
fendant has said nothing in bar or preclusion of the action of tbe 

plaintiff’ in respect of the said sum of £ , ])areel of the money 

claimed, and in the said plea excepted, the plaintiff’ remains therein 


(a) Where a defence is })leaded in bur of the further maintenance of the 
action, or puis darrein rontim/ancf . tlie plaintiH' may confesM the same, and 
thereU])on will be entitled to Iih {‘onts of the cause uj) to the time of ])!ead- 
ing such ])lea. ("R. 22, 23, T. T. lKrj3; see ante, ]>. 4r)2 ; sei' the eutr> of 
the C()ufe>wion, Chit. Forms, 10th ed. j). IHO ; and see Chit. Pr. I2th ed. 
p 919.) The rule applies to a ]ilt'a puis darretn (‘(oi/inua nre of tlie plaint ill 's 
conviction of felony, (liarnetf v. London and Xort/i' Western Jit/. Co., 5 II. 
& y. 6Ul ; 29 L. J. Ex, 331.) It seems douhlfid how far it ean u}»)>ly to 
a plea of a composition deed umler the bankruptcy .A.ct, 1S61, releasing all 
actions and costs as w'cll as debts. (See Slaff'ord shire lianktnq Co, v. Emmolt, 
L. R. 2 Ex. 20S, 21 1, 217 ; 36 L, J. Ex lOo; Tefle// v.‘ Wunl€,ss, L, K. 
2 Ex. 21 ; 36 L. J. Ex. 153.) if tin* plaintiff replies to tbe })Iea, the de- 
fendant, if Mueee.ssful, is entitled only to the costs mcurrt*d subsequent to 
the plea. {LplUeton v. Cross, 1 11. & C. 117.) 

Tbe plea puis darrein confinuanee pleaded as of right itself supersedes 
the pleas already on the record iante^ p. 452), and where then? is a plea to 
the further mainti^nanee pleaded with other pleas, and the plaintiff confesses 
the former under the above rule, it would seem tliat the latter pleas are to 
be wholly disregarded. 

(b) It somedimes happens that a defendant who has no answer to part of 
the plaintill’’s claim, is not prepared to pay the amount of it into Court j 
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undefended against the defendant, therefore it is considered tliat 
the plaintiflP do recover against the defendant the said sum of 
£ 1 and £ for his costs of suit. * 


Nul Tiel Recoed. 

See “ Judgment,* ante, p. 621. 


Partners (a). 

Plea that a note was made hy the drfendants directors of and 
on behalf of a mining copartnership, in which the plaintiff was a 
partner with the defendants : Pox v. Frith, 10 M. & W. 131 ; 
Harvey v. Kay, 9 B. <& C. 356. 

Plea to an action on a note, that one of the plaintiffs was liable 
as an indorser, together with the defendant : JHainwaring v. Few- 
man, 2 B. & P. 120. 

Pleas by a retired partner that upon his retirement the plaintiff 
accepted the ne^c firm as his debtors instead of the old one : see “ Av^ 
cord and Satisfaction^ ante, p. 482. 


and tliat, in ordor to avoid the eosts of trying an issue fruitlessly, he suffers 
judgment by (h*ffiult as to this jmrt, and j)leads only to the residue. Tu sueh 
a ease if the plaintiff proceeds for the residue, no pre>ent advantage can be 
taken of the judginent by default, which will be interlocutory only; so tliat 
tl>e defendant gains time, saves costs, and avoids ]>roviding any money. 


The plaintifl' may sometimes tind it adrisable to defeat him in tliis by en- 


tering a nolle pros, to the }iart pleaded to (for which lie can afterwards 


bring another action), and thus take a final judgment at onee lor the residue. 


But lie should not do tliis where the part of tlio debt not pleaded to does 
not exceetl ct20, and he wishes to issue a ca. sa., which he may be able to do 


oil a judgment for (he whole. (See 7 & 8 Viet. c. 96, s. 57.) 


{a) 111 an action on an indebitatus count, under tlio plea of never indebted, 
the ilefenee (hat the plaintiff and the defendant are ]>urtner8 and that the 
cause of action forms jiart of tlie partnership transactions, is in general 
available. (^Bosanqnet v. Wrny, 6 Taunt. 597 ; Worrall v. Orayson, 1 
M. & W. I(i6 ; Gregory v. Hart noil, 1 M. & W. 183 ; see “ Partners** ante, 
p. 227.) No ai'tion can be bi*ought on a covenant made by the plaintiff 
w'ilh himself and others, or by which the plaintiff covenants to pay money to 
him.self and others. {He Tastet v. Shaw, 1 B. & Aid. 664 ; Faulkner'^. Lowe 
2 Ex. 595.) 

A plea to an action of covenant, that the defendants covenanted as trus- 
tees of a society of which the plaintiff was a member, was held a bad plea. 
{Bedford v. Bmiton, 1 Bing. 399.) 

A plea to an action for money lent, that it was lent for the purpose of 
carrying on a trading copart nei’sliip, of which the plaintiff afterwards be- 
came a member, was held bad. {Garrard v, Hardey, 5 M. & Q-. 471.) 
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Patents. 


General Issue (a). 

“ Never indebted/’ ante, p. 4.()1 ; “Non assumpsit.” ante, p. 465 ; 
“Non est factum,” ante, p. 467. 


Payment (5). 


(a) To the declarations relating to patents, ante, p. 231, the plea of 
the general issue ^ill be never indebted, or non assumpsit, or non est 
factum, according to tlie form of tho declaration. In actions to recover 
money payable for a licence to use a patent, and in actions on contract? for 
the sale and assignment of patents, it is not in genenil open to the de- 
fendant to dispute the validity of the patent, and pleas to that eflect arc 
bad. (Hitts V. Laming, y Kx. 256 ; Lawes v. Purser, 6 E. Sc H. 030; 26 
L. J. Q. B. 25 ; Hall V. Conder, 2 C. B. N. S. 22 ; 26 L. J. C. P. 13H, 28S ; 
Smith V. Neale, 2 0. B. N. S. 67 ; 26 L. J. C. P. 1 13 ; Smith v. Scott, 6 C. 
B. N. S. 771 ; 28 L. J. C. P. 325, and see Crusslet/ v. Dijcon, 32 L. J. C. 
617.) 

(b) Paiiment .~\ — Payment miglit formerly he given in evidence under the 
general issue, but by the new rules of II. T. 4 Will. IV, r. 4, it was required to 
be specially pleaded ; and now r. 1 1, T. T. 1853, j)rovides i!i like terms tlmt 
“payment sliall not in any ease be allowed to be given in evidence in n‘duc- 
tion of damages or debt, but_sball be pleaded in bar.” Therefore in an ac- 
tion on a bill of excliange pat inenf caniTof"!^ givtm in evidence without a 
plea, though only for (he purftose of showing that no interest has accrued 
due. (Adams v. Palk, 3 Q. B. 2 ; and see Speck v. Phillips, 5 M. Sc W. 
273. 282.) 

Where a tran'iaction is for ready money, and the article bought is paid 
for eo inslanli on the purchase being made, no debt accrues, and there- 
fore there is no occasion to jdcad jiayment. (Jht.ssei/ v. Barnett, 9 M. & 
W. 312 ; Wood V. Blefch-er, 4 W. K. Ex. 566 ; but see Liffhctiild v. B(fnks, 
7 Q. B. 733, and per Lord (.’ainpbell, Timmim v, (hhhins, 18 t^. B. 722, 
726.) So, where there has been a rcpatnu*nt, or where an antecedent 
debt from the defendant to the planitiH'was liy the agroemenl taken as p«rt 
of the jiriee of the goods «old, or work done. (Smith v. Winter, 12 B. 487.) 
So, where tlie con.sideration of tlie debt was tin' execution of a deed which 
acknowledges the pavment at the time of (‘xeeution and rt'leases the debt. 
(Baker v. Heard, 5 Ex. 353;. Such defenet'S are admissible under the 
general issue. 

Payment need not Ijie pleaded of sum.s credited in the particidars of 
demand ; but this rule does imt apply where the jilaintiff seeks to recover 
a balance without giving credit for any fiarticular sums credited. (R. 13, T. T. 
1853, cited ante, ]>. 55 ; and see as to the idreet of the particulars of demand 
upon the plea of payment, ante, pp. .56, 57.) A defendant will not he com- 
pelled to give partuMilurs of his payments under the plea. (Phipps v. 
Sothem, 8 Dowl. 208; hut see Ireland v. Thompson, 4 Bing. N. C. 716.) 

When payment is pleaded generally loan indebitatus count, it means a 
payment to any amount which the plaintifr can prove; and upon issue 
joined on the plea, ithe plairititf is entitled to recover for any pxei»88 which 
ho can establish above the payments proved, up to tlie full amount of his 
claim. (Freeman v. Crafts, 4 M A W. 4 ; James v. Lingham, 5 Bing. N. C. 
553 ; Alston V. Mills, 9 A, & E. 24S ; Moses v. Levg, 4 Q. B. 213.) 

By the C. h, P. Act^ 1852, a. 75, “ Pleas of payment and set-oil'^ and all 
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Plea of Payment. (C. L. P. Act, 1852, Sched. B. 40.) 

That before action be satisfied and discharged the plaintiflT s claim 
payment. \If the plea is pleaded to part only of the declara- 
tioUf it must he limited according to one of the forms ante^ pp. 440, 

447. 


other plendin£ra capable of bein;» construed distributivcly, shall be taken dis- 
tributivcly ; and if issue is taken thereon, and so much thereof as shall bo 
suflieient answer to part of the causes of action proved shall be found true 
by the jury, a verdict shall pass for the defendant in respect of so much of 
the causes of action as shall be answered, and for the plaintiff in respect of 
80 much of tlie causes of action as shall not be so answered.” The defendant 
thus obtains a verdict, and becomes entitled to the costs of the issue for so 
much as he ])roves, and the plaintiff is entitled to the verdict and costs 
for the residue ; but the latter are immaterial, unless the re>idue has been 
disputed. (See Traherne v, Gardner^ 8 K. & B. 161 ; 26 L. J. Q. B. 259.) 
As to w'hat pleas are capable of being construed distributivcly, see ante, 
p. 43S. 

Before the above enactment the defendant was bound to prove payment 
of tlie debt ]n‘oved against him to the full amount of his plea; otherwise 
he lost tiu* verdict (iinloss the excess of the debt was covered by other pleas 
on whicli he succeeded), and the ]myment proved went onlv in reduction of 
damag(*s. (Cousins v. Paddon, 2 C. M. & R. 517 ; Tuck v. Tuck, 5 M. A W. 
109 ; Kilner v. Bailey, 5 M. & W. 382.) 

A ])ayment of a smaller sum in discliarge of a greater liquidated debt is 
no di'fencc ; there InMnir no consideration for giving up the remainder. 
(Pinners case, 5 Kep. 117 u; Wright v. Acres, 6 A. & K. 726; Down v. 
Batcher, 10 A. A E. 121 ; see ante, p. 478.) The general form of plea 
given hv tlie (’. L. P. Act, 1852, sehed. B. 40, prevents this objection from 
appearing on the record. (And see Turner v. Collins, 2 L. M. A P. 99; 20 
h. J. (^. B. 259 ; ante, p. 57.) 

Pavment of a smaller sum mav amount to a discharge of a larger debt 
when it is made under a valid contract to that effect : as v^liere it is agreed 
to be paid before the whole debt is ilue {Plnnet's case, 5 Co. Kep. 117 a ; 
Sihree v. Tripp, 15 M. A W. 23, 31, 31; Fitch v. Sutton, 5 East, 230, 233); 
or wliere it is paid by a lliird party (.see Letris v. Jones, 4 B. A C. 506, 513 ; 
Welhy V. Drake, 1 C. A. P. 557), or where it is ]mid in discharge of an un- 
liquidated demand (B'tlkinson v. Byers, 1 A. A E. 106; Sihree v. Tripp, 
15 AI. A W. 23, 36), or where it is paid as a eonqiosition for the debt under 
an arrangement with creditors. {Stcinman y. 3/aynus, 11 Ea.‘<t, 390; Jfvans 
V. Pou'is, 1 Ex. 601, 606.) Pa\ment of a smaller sum, w ith an agreement 
to abandon a defeiu'e and pay costs, may be pleaded in accord and satisfac- 
tion of a larger demand liquidatetl or unliquidated. (Coojyer v. Parker, 15 
C. B. 822.) The defeuee iii tliese cases must be pleaded according to the 
facts, and cannot he given in evidence under the common plea of payment. 
(See ” Accord and Satisfaction,** ante, p. 477.) 

The giving and aeee})ting of a negotiable security, as a bill or note for 
and on account of the cause of action, 8us]>cnds the right of action during 
the running of the security and until default in payment, and constitutes a 
good defence to an action during that time, which must be specially pleaded. 
(See ” BUI taken for the Debt** ante, p. 541).) If the security is duly paid, 
it ojierates as jiaymeiit of the cause of action, and may be proved under the 
common plea of payment. (See Beam v. Cochrane, 4 C. B. 274 ; Thorne 
V. Smith, 10 C. B. 659.) If tlie security is dishonoured, aud is in the 
hands of the plaintiff, the original right of actiou revives. A negotiable 
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Plea of Payment hy a Set-off of Cross Demands in an Account stated 
* and Payment of the Balance, 

That after the accruing of the plaintiflT s claim and before action 
the plaintiff’ and the defendant stated an account between them of 
and concerniiifj the claim of the plaintiff in tlie declaration men- 
tioned and certain other claims of the plaintiff af^ainst the defen- 
dant^ and certain claims of the defendant a^^ainst the plaintiff ; and 
upon the said account, after setting off the said claims of the defen- 
dant against the said claims of the plaintiff, including the claim of 
the plaintiff in the declaration mentioned, there was then found to 

be due from the defendant to the nlaintifl’the sum of £ and no 

more ; and it was thereupon agreed that the said claims of the plain- 
tiff, including the claim of the plaintiff’ in the declaration men- 
tioned, should be satisfied and discharged by the sct-ofl’of the said 
claims of the defendant against the ])laintiff, which were then set-olf 
and discharged accordingly, and by the ])ayment by the defendant 

to the plaintiff of the said sum of 1' ; and afterwards and before 

action the defendant ])aid to the plaintiff and the plaintiff accepted 

from the defendant the sum of £ in satisfaction and discharge 

of the said sum of £ , so agreed to be paid as aforesaid. 


JJl'e pleas : Sutton v. Parfo, 3 C. B. 2Qlf ; Callander v. Howard, 
10 C. B. 290; see Smith v. Pa<je, 15 M. & W. 083 ; Li vinff stone v. 
JJLiitinf/, 15 Q. B. 722, where a similar d(fence was prored under a 
plea of payment : and see “ Accounts Stated f ante, p. 52 ; Accord 
and Satisfaction f ante, p. 478. 


security may also be given and accepted in eoin])lete satisfaction and dis~ 
charffe of theeau>e of act ion, and not me^el^ for <fnd on account thereof as 
above ; the transaetion tlien beeona^ an aeeord and satisfaction. (See ante, 
p. 480.) A feccurit\ for a smaller sum eannt>t be given and on account 
of a larger sum due, and a plea to that effect would be bad {Thomas v. 
lieathorn, 2 B. A C. 477} ; but sucli a seeuritv, if negolnihle, may be gi\en 
and accepttxl in satisfaction and di>eliarge. (Sihi'ee v. Tripp, 15 M. A 
23.) Whether the security is given and aeeepted in the one sense or the 
other is a question of faet ilepending on the actual agreement made between 
the parties. {I If. ; Goldshede v. Cottrell, 2 M. A W. 20; and see MuiUard 
T. Duke of Aryyle, 0 ^1. A G. 40) Tlie neeeptanei* of a cheek drawn by 
the debtor operates us paMiieiit until it is presented and dislionoured {^per 
Patteson, J., Tearce v. JJavis, 1 M. A K. 3<)5) ; hut not so, if tlie check is 
not unconditional in it» terms. {Hough v. May, 4 A. A K. 954.) 

Poiment In or to an agent, or by or to one of several partiuTS, or joint 
debtors or joint creditors, may be jdended in the above general form. {Beau- 
mont v. Greaihead, 2 C. B. 494; Thorne v. Bmith, 10 C. B. 659 ; and see 
'Wallace \. Kelsall, 7 M. A W. 264.) 8o a payment to the pluintitf^s wdfe. 
{OJfley V. day, 2 M. A G. 172.) 

A doubt sometimes occurs whether a particular transaction amounts to a 
payment or a set-off (see Fidgett v. Penny, 1 C. M. A K. 108 ; Thomas v. 
Cross, 7 Kx. 728>; in such a case it is safest to jilead both pleas, for evi- 
dence under the one is mot uduiissiblc under the other. {Cooper v. More- 
cruft, 3 M. A W. 500.) 

Pa} ment of a debt made and accepted after the time of jiayment but be- 
fore action is a complete defence, and the creditor is not entitled to sue for 
nominal dumuges. {Beaumont v. Greaihead, 2 C. B. 494.) 
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Plea^ to an action on the covenant to pay in a mortgage deed^ of 
payment by a sale of the mortgaged premises : see ante, p..653. 


Plea of satisfaction by payment of a smaller sum by a third person : 
ante, p. 481. 


Plea of payment to a judgment- creditor of the plaintiff under an 
order of attachment under the garnishee clauses of the C. L, P, Act, 
1854; ante, p. 494. 


Plea to an action for goods sold, of payment of part of the price 
to the plaintiff, and of the residue to trustees by agreement with the 
plaintiff to abide the adjustment of a dispute as to the goods being 
equal to contract • Page v. Meek, 3 B. & S. 259 ; 32 L. J. Q. B. 4. 


Plea of Payment after the Commencement of the Suit (a). 

That after the eommenceraent of this suit he satisfied and dis- 
charged the plaintiff’s claim [and all damages and costs in re- 
spect thereof] by payment. 


(a) Payment after action brought is not a complete defence unless made 
in satisfaction of all damages and costs of tlie action as well as of t)ie debt ; 
if it is made in res]iect of tlic debt only, tlie y>laintiif is entitled to continue 
tlic action for nominal damage.-- and the costs of the action. {Goodwin v. 
Cremer, 18 CJ. B. 757 ; Sosofti v. Page, 10 C. B. 643 ; Kemp v. Balls, 10 
Ex. 607.) Tlie payment cannot be given in evidence, even in mitigation of 
damages, unless pleaded. {Ih. ; and see anie^ p. 451.) 

Jf the plea of payment after action is ydeaded generally, without limita- 
tion, it is taken as pleaded to the w'hole causes of action, and must sliow a 
payment in satisfaction of the damages as well as of tlm debt. {Randall v. 
Moon, 12 C. B. 261 ; Goodwin vT XTi'emer, IB B. 757'P^«4 v. Bouppe- 
vi/le, L. K. 6 Q. B. 86 ; 37 L. J. Q. B. 55.) Where the defendant pleaded, 
to part of the claim in an indebitatus count, payment after action of an 
equal sum iii .satisfaction of the part of the claim pleaded to and of all 
damages in respect thereof, it wasjield that “ daniagesJ^jneluxled “cosj^” 
and tiiut upon proof of jiny menTancT acce})tanc^"6rtTuiFlium only, without 
any mention made of costs, the ]>Iainlitf was entitled to a verdict for nomi- 
nal damages. ( Cool' v. Hopewell, 11 Ex. 555 ; 25 L. J. Ex. 71, and see Thame 
V. Boast, 12 Q. B. 808.) 

The plea may be jilcaded to an amount claimed only without including 
the damages in respect thereof, and is a good defence to so much of the 
claim as it professes to answer- {Henry v. Karl, 8 M. & W. 228 ; Horner 
y. Denham, 12 Q. B. 813 ; see Gelt v. Burgess, 7 C. B. 16.) 

A release of all demands after action discliarges the damages and costs 
as well as the cause of aciion. {Tetley v. Wanless, 36 L. J. Ex. 25, 153 * 
L. R. 2 Ex. 275.) 

By the r. 22, T. T. 1853, the plaintiff may confess the plea and obtain his 
costs up to the time of pleading. (See ante, pp. 452, 658.) 
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Payment into Court (a). 


Plea of Payment into Court. (C. L. P. Act, 1852, s. 71.) 

The defondant, by his attorney [or in person and if the plea 

is pleaded to part only of the declaration say as to the count 

of the declaration, or as to £' parcel of tlie money claimed, or as 

to the residue of the money claimed, or as the case may he : see the 
comm €71 com cuts of pleas, a77te, pp. 44f>, 447, and see the form, post, 

p. t)(>7] brings into Court the sum of £ . and says that the said 

sum is enough to satisfy the claim of the plaintifT in respect of the 
matter herein pleaded to. 


(a) Payment into Com;*/.] — Tin** plea was piven penerally in actions on 
contracts hv tl»e statute it & 4 Will. IV, c. 42, s. 21, which enactment is now 
extended b\ the C. L. 1*. Act, 1N52. ss. 70,71. lleftin* these stutiites a pnie- 
tiee exi.**ted of jviyinp money into (’ourt as amends ; but the payment was 
not entered up<m the record hr wav of plea. {7\tf(ersall v. Pa7'h-inso7i, 10 
31. & W. 7r>2, 750 ; 1 Wms. SaumL Xlg.) 

The C. L. I*. Act, 18.52, s. 70, enaets that “ Tt shall he lawful for the de- 
fendant in all actions ( except actum.s for assault and battery, false impn- 
sonmetit, libel, slander, mnlieious arre-^t or prosecution, or debauehinp 
the plaintifr s daughter or servant), and hy leave of tin* Court or a jndpe, 
upon such term'* us they or he may think fit, for one or more of several de- 
fendants to iniv into Court a sum of monev hv wav of eoniiiensation or 

I • «r » ^ I 

amends.*' Ihe section proceeds to make an ex]>res'* reservation of the pro- 
visions of the f) & 7 Viet. e. s. 2, re.**peetinn; pajment into Court in 
^ actions of lihel. (See “ iJpfanationf post, ]). 72ti ) 

In actions on money-bonds, pa\ment into Court inipht be made hy the 
statute 4 A 5 Anne, e. Id, s. I if, but eouKl not be pleaded {Kiiyland v. 
iPatson, f) M. A W. i3‘l.‘^) ; but innv, by tin* C. 1... P. Act, iSdO, 2.‘i, 
payment into (ourt ma;i he plcjtded in su<*li actions by ]t*ave of fbe Court 
or ajiulpe (see ante, p. 5tt). In a<*tions on 1)011(1“* within 8 A Will. Ill, 
c. 11, payment into ('ourt cannot be pleaded to a breach of condition, tin* 
plaintifi' beiiip entitled to a judpinenl on the boiui as security for furllier 
breaebes. {Jijf. of London v. J7 ‘AViV, f) Kx. 4i)() ; see ante. p. 5 !■.>.) 

Py the C. ]^. Act, 1852, s. 71, wdien money i.s ])aid into t'ourt, sueli 
payment shall he plea<led in all eases, as near us may be, in the form there 
given, 77iutatis mutandis. (See forms supra.) 

Sy 8. 72, “ -N o ride or judge’s order to pay money into Court shall be ne- 
cessary, €*xcept in tin; case of one or more of several defendants, but money 
shall be paid to the proper oflieerof each Court, who shall give a receipt for 
the amount in tin* margin of the plea ; and the said sum shall be paid out 
to tlie plaintiff' or to iiis attorney, upon a written authority from tlie plain* 
tiff, on demand.” 

And hy s. 75, “The plaintiff*, after the delivery of a plea of payment of 
money into Court, shall at liberty to rejily to the same hy accepting the 
sum v) paid into Ciourt in full satisfaction and di-*cliarge of the CMuse of action 
in respect of which it has been paid in, and he shall be at liberty in that 
case to tax his costs of suit, and, in case of non-paynieiit thereof within 
forty -eight hours, to sign judgment for his eost.s of suit so taxed ; “br^he 
plallftllT may rt‘ply that tin* sum paid into Court is not enough to satisfy the 
claim of the [ilaintiff in respect of the matter to which the plea is pleadeil, 
and, in the event of an iasue thereon being found for the defendant, the de- 
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fendant shall be entitled to judgment and his costs of suit.’* (See these re- 
plications, pp. 667, 668.) * 

By r. 12, H. T. 1853, “ Wlien money is paid into Court in respect, of any 
particular sum or cause of action in the declaration, and the plaintiff accepts 
the same in satisfaction, the plaintiff, when the costs of the cause are taxed, 
is entitled to the costs of the cause in respect of that part of his claim so 
satisfied up to the time the money is so paid m and taken out, whatever may 
be the result of any issue or issues in respect of other causes of action ; and 
if the defendant succeeds in defeating the residue of the claim, he will be 
entitled to the costs of the cause in respect of such defence, commencing at 
‘ Instructions for Plea,’ but not before.” (See Harold v. Smith, 5 H. & N. 
381 ; 29 L. J. Ex. 141 ; and see r. 13, H. T. 1853.) 

Payment into Court may be pleaded to one count out of several, or to a 
severable part of the causes of action contained in one count, or to one or 
more of the breaches alleged, or to part of an indebitatus count ; and the 
commencement of the plea must be limited accordingly. One plea of pay- 
ment into Court may be pleaded to all the counts collectively, or to one 
count containing several breaches, without stating how much of the pay- 
ment is applied to each count or breach. {Jourdain v. Johnson, 2 C. M. & 
R. 564 ; Marshall v. Whiteside, 1 M. & W. 188.) 

Where payment into Court is pleaded to part only of the claim, and there 
are other plejis to other parts, the plea of payment into Court is generally 
pleaded last, the part to which it is pleaded being excepted from the pre- 
ceding pleas as in the form above given, per Parke, B. {Sharman v. Steven- 
son, 2 C. M. R. 77 ; Coates v. Stevetis, 2 C. M. & R. 119.) 

The amount paid into Court must cover the damages, or the debt and 
damages to which it is pleaded, up to the time of pleading ; and interest, if 
payable, must be computed up to that time, and not only up to the com- 
mencement of the action ; otherwise the defendant w'ould lose the issue 
upon the replication of damages ultra. {Kidd v. Walher, 2 B. & Ad. 705.) 
The claim at the end of an indebitatus count includes both debt and da- 
mages, and therefore it is suflieient in respect of that claim, or of a portion 
of it, to pay into Court an exactly equal sum. The plea to part of such a 
count must specify the amount to which it is pleaded, and must be accom- 
pani(*d by the generjil issue or other plea to the declaration except as to that 
part, as in the form given above. {Grhmtep v. Farter, 3 Ex. 610; and see 
Armjield v. Ilnrtpu, 6 IVI. i51r W. 281 ; Lowe v. Steele, 15 M, & \V. 380.) 
Payment into Court of ])art only of the claim, if jileaded geiienilly to an 
indebitatus count, without limiting the pica as to tliat part and pleading 
to the residue, would compel the plaintiff either to aeeopt the sum paid 
in discliarge of his w hoh* elaim and thereby e.slop himself in future, or to 
reply damages ultra and thereby risk all tlie costs of suit ; and would 
deprive him of the right to enter a nolle prosequi (See Rumhelotv v. Whalteff, 
16 Q. B 397 ; Harrison v. Watt, 16 M. A W. 316 ; Goodee v. Goldsmith, 
2 M. & \V. 202; M'Lean v. Philtips, 7 C. B. 817.) 

The plea of jiaMueiit into Court of a smaller sum than the sum pleaded 
to is a bad ])Iea ; for the pa\ ment of a smaller sum cannot alone amount to 
satisfaction of a larger sum admitted to be due {Grimsleq v. Parker, 3 Ex. 
610); so to a count on a bill or note, a general plea of payment into Court 
of a smaller sum would be a bad plea {Tattersatl v. Parkinson, 16 M. & 
W. 752 ; Jourdain v. Johnson, 2 C. M. & R. 561, 570) ; the defendant should 
show some answer a« to part and payment into Court as to the residue. 
{Armjietd v. Burcfin, 6 M. & W. 281, 285.) 

Tlie defendant will not, in general, be ordered to deliver particulars of 
the items to which the money is paid in {Thames Ironworks Co. v. Ropal 
Mail Steam Packet Co., 10 C. B. N. S. 375 ; 30 L. J. C. P. 265) ; but 
when^ the deelaratiou joins several distinct causes of action, particulars may 
possibly be ordered. {Per Erie, C.J., Jb.') In an action against a carrier for 
the loss of and damage to various goods sent to difiereut places at diilereut 
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times, where money was paid into Court generally, the Court refused to set 
aside a jin'Ige’s order for particulars of the items to which it was paid in. 
{BaxendaJe v. Great Western Ri/. Co., 6 H. & N. 95 ; 31) L. J. Ex. 63.) 

The plea of payment into Court has important effects by way of admis- 
sion. It admits all material allegations in Uie declamtion, which the plain- 
tiff might be com]>eIIed to prove in order to recover the money paid in. 
(^Dyer v. Ashton, 1 B. & C. 3 ; Cooper v. Btick, 2 Q. B. 915.) Accordingly, 
in an action on a special contract, it admits the contract and the breach 
{Fisehei' v. Aide, 3 M. «Sl' W. 4S6 ; Archer v. English, 1 M. & G. 873; 
M*Cance v. London and North-Western By. Co., 7 H. & N. 477 ; 31 L. J. 
Ex. 65) ; and the performance of tlie necessary conditions precedent {Wright 
T. Goddard, 8 A. & E. Ill) ; and if the j)lea be general to tlie whole dctrla- 
ration, it admits some damages to be due on all and on every part of tlie 
breaches. {Wright v. Goddard, supra.) In a declaration on a sp»‘cial con- 
tract with two breache.'* laid, paMiient into Court on one of the breaches 
admits not only that brt^ach, but also the contra(‘t, although the detendant 
disputes the other breach. (Dyer v. Ashton, 1 B. & C. 3.) But an allega- 
tion is thus admitted only to the extent to which it would require to bo 
proved, if traversed. {King v. Walker, 2 U. A C. 384 ; 33 L. J. Ex. 167 ; 
see ante, p. 4.36.) 

Whore the declaration is in the form of an indebitatus count, the plea 
admits a debt upon the consideration stated in the declamtion to the 
amount paid in, but no more ; s<» that the ]>lttmtiff is hound to ]irove a 
further debt in order to recover a gr»‘ater amount. (Kinghnm v. Robins, Ij 
M. & W. 94 ; Gojf'y. Harris, 5 M. A (1. 573; Ednn v. Dud field, J Q. B. 
302, 301.) In an acti»»n for work and labour done hv the plaint ill' as an 
attorney, under the ismu* of damages ultra, it is opt*ii to the defendants to 
dispute the plaintitrs retainer as to the further dtdil claimed. {Slearenson v. 
Corporation of Beru'ick, 1 Q. B. 151.) Iii an action for medicines supplied 
and work done the plaintiff as an apotliecaiy, under the i.ssue as to the 
sutlh’ieiiey of the paMiient into C«>urt, tlu' plaint ill’ is bound to prove hw 
certilicale as an apothecarv under the statute 55 (leo. Ill, e. 191, s. 21 
{Shearwood v. Hay, 5 A. A E. 3S3) ; and wouhl now ht* required to ])rove 
his registmtion under the ^Iedi<*al Act. (.Sec ante, p. 225 ) So under an 
indebitatus count against defendants jointly, uho }>ay nioiicv into C\>virt to 
part, the plaintiff must j)ro\e a <h‘ht beyoinl tlie amount paid in, and also 
that it is a j<nnt debt. (Stapleton v. Nnrell, 6 M. A W. 9; t'harlen v. 
Branker, 12 il. A W. 713 ; Archer v, English, 1 M. A O. S73.) Parti- 
culars of demand, if th*Te are anv, do not extend or in nnv wav affeet the 
adinis>ion. (Meager v. Smith, 1 B. A Ad. 673 ; and ‘*ee as to admis-iions by 
paMuent into Court, TaUor on Ev. 5lh ed. 731-737 ; 2 Chit. Pr. 12th ed. 


1370.) 

A defendant will not be allowed to plead any otJier ])len to the same 
cause of action to which he pleads payment info Court, nor can he plead to 
any allegation wliicli is necessarily adiiiittcfl by flic paimeiit. (Thompson v. 
Jackson, 1 Al. A G 212 ; (/Brien v. Clement, 15 AI. A W. 135; Hart v. 
Denny, 1 H. A N, 609; Gales v. Holland, 7 K. A B. 336; .see Pleading 
several Matters,^' ante, p. 411.) But if such inconsistent pleasure pleaded, 
they tire eon.sidered separately, and the admission of the cause of action 
in the one cannot be called in aid in proof of tlie other. (Eischer v. Aide, 3 
AI. A W. 486 ; Ttceinlotc v. Askey, 3 At. A W. 495. j 

Under the issue of damages ultra, the defemlant ennnot give evidence of 
any matter which might have bwn pleaded as a dcfenei* to the cause of action 
ailmittcd by payment into Court, lie is n‘stricted to such evidence in re- 
duction of damages as is admissible for that purpose under the general 
issue. {Goldy v. GoJdy, 26 L. J. Ex, 29.) Thus under tins issue in an action 
for the wrongful dismihsal of a servant, be cannot, in mitigation of damages, 
prove that he discharged the plaintiff on the ground of drunkenness. {Speck 
V. Phillips, 5 M. A W. 279.) 8o in an action for not granting a lease ac- 
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Plea of Payment into Court to Part of an Indebitatus Count, with 
the Q-eneral Issue and other Pleas to the Pesidue. ante^ 

p. 447.) 

1. The defendant by G. H. his attorney [or in person], except as 

to £) parcel of the money claimed, says that he never was in- 

debted as alleged. 

2. And fora second plea the defendant, except as to the said £ 

parcel of the money claimed, says [here state the substance of the 
plea, limiting it to the pari pleaded to, which may he referred to as 
the claim of the pi ainti ft' herein pleaded to]. 

3. And for a third [or fourth, or as the case may he"] plea the de- 
fendant, as to the said £ parcel of the money claimed, brings 

into Court the sum of £ , and says that the said sum is enough 

to satisfy the claim of the plaintiff in respect of the matter herein 
pleaded to. 


Pleas, in an action on a bill or note, of defence as to part and pay- 
ment into Court as to the residue: see Tattersall v. Parkinson, 16 
M. & W. 752 ; Hailey v. Sioecting, 12 M. & W. 616 ; mils v. Mes- 
nard, 10 Q. B. 266. 

Plea of payment into Court to a count on a common money bond : 
see “ Ponds," ante, ]). 54 1. 

Plea of a composition for the debt and payment into Court : ante, 

p. 563, 

Plea to a count on a policy of marine insurance, that the loss was 
partial and payment into Court : see ante, p. 612. 


Plea of Payment into Court to a Cause of Action newly assigned, 
and ridinfjuishment of Pleas: ante, p. 657. 


Replication of Acceptance of the Sum in Satisfaction (C. L. P. Act, 

1852, 733 {a). 

That he accepts the sum paid into Court in full satisfaction and 

conling to an agreement, the (lef<*ndant cannnot under this issue gire evidence 
to show that the plaintitl’ knew at the time of making the agreement that the 
defendant had no title, (Ilohinson y. Harman, 1 Kx. 850.) 

'Jlie plea of ])ayment into Court also debars tlie defendant from after- 
wards moving in arrest of ju Igment, or taking any objection, however valid, 
to tlie suflieieney of the cause of action to which he has so pleaded. {Wright 
V. Goddard, H A. tk B. 14k) 

If less than £20 is jiaid in and accepted in satisfaction, it is a recovery 
witliin the mt'aning of the (’onnty Co\irt Act, 13 & 14 Viet. c. 61, s. li, 
and the plaintitl* is not entitleil to his costs without an order or a certificate. 
{Parr v. LifUrrap, 1 II. k> C. 615; 32 L. J. Ex. 150, Botdding v. Tyler, 
3 B. & S. 472 ; 32 L. J. Q. B. 85 ; overruling Chambers v. Wiles, 24 L. J, 
Q. B. 2t)7.) As to money paid into Court after tender, post, p. 694. 

As to the ]iraetieo and proceedings upon the plea of pavment into Court, 
see 2 Clnt. Pr. 12th ed. 1361 ; Chit. Forms. 10th ed. 805. 

(a) The plaint itf must answer the other pleas of the defendant, if any, 
otherwise the defendant may sign judgment of non pros. {Emmoft v. Sfanden, 
3 M. & W. 497.) lie may plead a replication to the other pleas, in which 
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discharge of the cause {or causes] of action in respect of which it 
has been paid in. 


A like replication taifh nolle pro^iequi as to the residue of the de- 
claration : Goodee v. Goldsmith, 2 M. & W. 202. 


Replication that the Sum paid in is not enough. ( C. L. P. Act, 

1852, s. 73.) 

That the sum paid into Court is not enough to satisfy the claim 
of the plaintiff in respect of the matter to which the plea is pleaded. 


Pbohibition. See ** Jurisdiction,*' ante,^. 628. 


Pbomissory Notes. 


See “ Bills of Exchange," etc., ante, p. 520. 


Eecognizance. Sec “ Bail," ante, p. 502. 


case he cannot tax his costs until the determination of the action {Caufg 
y. Gyll, 4 M. & G. 907), when he will be entitled to the costs in respect of 
that part of lii.s elaiin for wliieli h<* has accepted llie pavnnmt into ('onrt, 
whatever be the result of the other issues (r. 12, Jf. T. lS.‘>d ; ante, p. 665 ; 
see Rumhelow v. Whalleg^ 16 Q. B. 397>,or lie may enter a nolle pros, as to 
that part of tlie declaration to wliieli the otlier pleas ore j)leaded, upon 
which the defendant will he entitled to the costs relating to that part of the 
action. {Goodee v. Goldsmith, 2 M. & W. 202 ; and .see “ Holle Prosequi,” 
ante, p. 657.) 

Where a plaint iff accepted money out of Court in satisfaction under a 
mistalte as to the elfeet of his declaration, ami the eonseijueiices of the pay- 
ment and acceptance of the money, lie was allowed to amend on repaying 
the money to the defendant with costs. {JRmerg v. Webster,^ Kx. 242 ; and 
see Webster v. Emery, 10 Ex. 901 ; Cannan y. Reynolds, 5 £. & B. 301 ; 
26 L. J. Q. B. 62.) 

Where the declanition contained two inconsistent counts, upon one of 
wliich the defendant paid money into (Jourt, and tlie plaintiff accepted the 
money out of Court upon the one count and recovered damages upon the 
other, the Court compelled him to deduct the money acceptt^d out of Court 
from tlie amount of the damages. {Carr v. Royal Exchange Ass. Co., 5 B. 
& S. 9U ; 34 L, J. Q. B. 21.) 
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Eelease (a). 


(a) Release.'] — A release must be specially pleaded (r. 8, T. T. 1853 ; ante^ 
p. 437). A release of a cause of action once accrued must be by deed 
under seal. {Harris v. Goodwin, 2 M. & Gt. 405.) A parol discharge of a 
cause of action (except in the case of a parol waiver of a bill or note, see 
ante^ p. 534) is available as a defence only when it forms part of a contract 
made upon a good consideration and executed ; the defence then amounts 
to an accord and satisfaction. {Ante^ p. 477.) A receipt in full for a debt 
is only evidence of payment, and must be pleaded as such ; and it is then 
open to the plaintiff to show that no payment was in {suit made. {Foster v. 
Dawher, (> Ex. 839, 848 ; Farrar v. Hutchinson^ 9 A. & E. 641 ; see Graves 
V. Ketfy 3 B. & Ad. 313.) A valid agreement amounting in its terms to a 
release, but not under seal, may be pleaded as a defence upon equitable 
grounds {De Poihonier v. MaitoSy E. B. & E. 461 ; 27 L. Q. B. 260), 
but if made without consideration is not binding in equity. {Tvfnell v. Con- 
stahlcy 8 Sim. 69 ; see Taylor v. Manners, L. R. 1 Ch. Ap. 48 ; 35 L. J. C. 
128.) Wlierc an agreement made in consideration of forbearing a right 
under a covenant in a deed before breach lias been performed, the facts 
will form a good plea on equitable grounds in discharge of the covenant {per 
AVilles, J., Sash v. Arhnstrong, 10 C. B. N. S. 259 ; 30 L. J. C. P. 286); 
so, an agreement to execute a relejise on payment of a composition, after 
payment or tender. {Clapham v. Alkin.wny 4 B. & S. 730; 33 L. J. Q. B. 
81). A representation, not under seal, made by the creditor to the debtor 
of his intention to release, if acted upon by the debtor, may be binding in 
equity upon the creditor. {Yeomans v. WiUiamSy L. R. 1 Eq. 184; 35 L. J. 
C. 283.) 

A replication setting up any yiarol exception or qualification of a release 
under seal is bad. {Brooks v. Stuarty 9 A. A E. 854 ; Cocks v. Sash, 9 Bing. 
311.) And a rejilieatioii on equitable grounds that a stipulation in a deed 
declared ujion, the perfurmanee of which was traversed in tlie plea, was 
waived by j>arol, wa.'» held bad as being a departure from tlie declaration. 
{Thames Iron Works Co. v. Royal Mail Steam Packet Co., 13 C. B. N. 8. 
358 ; 31 L. J. C. P. 169.) 

A release of one eo-debtor in general releases all the co-dchtors ; there 
being but one and the same debt for wliieh all are liable. {Nicholson v. 
Revilly 4 A. & K. 675, 683.) But the original contniet may expressly re- 
serve to the creditor tlie right of giving a release to one w ithout discharging 
the others. {Cotoper v. S/nifk, 4 A W. 519 ; Union Bank of Manchester 
V. Beech, 3 II. A C. 672 ; 3t L. J. Ex. 133.) The creditor may give such a 
qualified release to one, by inserting therein an expri'ss reservation of his 
right of action against the otiiers. {North v. Wakefield, 13 Q. B. 536; 
Solly v. ForheSy 2 B. A B. 38 ; Thompson v. Lack, 3 C. B. 540 ; Price v. 
Barker, 4 K. A B. 760 ; 24 L. J. B. 130 ; and see J77//i.v v. De Castro, 4 
C. B. N. 8. 216 ; 27 L. J. C. P. 213 ; Keyes v. Elkins, 5 B. A 8. 2 40 ; 34 
L. J. Q. B. 25.) Extrinsic evidence of such reservation cannot be given. 
{Cocks V. Nash, 9 Bing. 341 ; Brooks v. Stuart, 9 A. A E. 854.) A plea of 
a reloiuse to an executor of one of joint obligors was held bad, because on 
the deatli of tlie one the debt survived against the others. {Ashhee v. PUU 
duck, 1 M. A W. 564.) But if the deceased obligor was the principal 
dclitor and the others sundies, the release iniglit operate as an equitable 
discharge, ami miglit be pleaded as a defence upon ecpiitable grounds. 

So also, a release given by one of several eo-creditors will in general re- 
lease tlie cause of action as to all. {Ruddock's case, 6 Co. Rep. 25 ; 
son V. Lindo, 7 M. A VV. 81.) If such a release is obtiiined by tlie fraud 
of the debtor upon the releasing creditor, it may be answered, as in the case 
of a release given by a single creditor, by a replication that it was obtained 
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Plea of Pelease. (C. Z. P. Act, 1852, Sched. B. 42.) (a). 

That after the alleged claim accrued and before this suit the plain* 
tiff by deed released the defendant therefrom 


Pha of release to the further maintenance of the action : Tetley 
T. JJ'^anless, 36 L. J. Ex. 25, 153 ; L. 11. 2 Ex. 275. [ Where the re- 
lease was held to cover the damages and costs as well as the cause of 
action, Ib,; and see ante, p. 663.] 


A special plea, to an action by the public officer of a hanking 


com- 


bv frfuid ; hut in that case the Court will not iTitcrfcre in a simmmrv manner 

•r » 

to set aside the plea of release. ( Wild r. Williams, 6 M. & W. 41)0 ; and 
per Parke, B., Thillips \. Clagett, 11 IVI. & \V. 84, 03 ; and see Itobinson 
V. Lord Vtrnon, 7 C. B. N. S. 231 ; 29 L. J. C. P. 135.) If it is executed 
bv colluision between the releasing creditor and the debtor in order to de- 
fraud the plaintiff, tlic plaintiff may apply to the suniinarv jurisdiction of 
the Court to strike the plea out. {Barker v. Bichardson, 1 Y. A: J. 362 ; 
Phillips V. Clagetl, 11 M. & W. 81; Ratrslorne v. Gaiidell, 15 M. & W. 
301.) If a release from the nominal plamtitf, whose name appears only as 
a trustee, to the prejudice of the real plaintilf, is pleaded, the plea may be 
set a^ide by an upjilication to the summury jurisdiction of the Court. {Legh 
V. Legh, 1 B. P. 447 ; Innell v. Newman, 1 B. Aid. 411) ; and see Raw- 
storne v. Gnndell, supra,) In such eases the plaintilf nuLdit aL-o plead a re- 
jdieation on equitable grounds that the release was fraudulent ami collusive. 
{De Polhonier v. Mattos, E. B. A: PI. 168 ; 27 L. J. Q. B. 260.) 

An absolute covenant not to sue amounts to a release, and inav be so 
pleaded upon the ground of avoiding eirenit y of net ion. (2 Wins. Saund. 
47,7.9, ^'^6 n. (2) ; Ford v. Beach, 11 Q. B. S52, S71 ; see Wehh v. Spicer, 
13 {p B. 886.) A covenant not to sue for a limited lime has not tliis effect. 


and i.s no defence (Ib.; Thimhhhg v. Barron, 3 M. k W. 216) ; hiil a deed 
containing a covenant nut to .‘»ue for a limited time with a ^u'ovi.so that if an 
action be brought nitliin the time the riglit of a< tion shall be forfeited may 
be pleaded in bar to an aetion brought within the time. {Gibbons v. Vnuillon, 
8 C. B. 483 ; Walker v. NeriJl, 3 H. A C. 1()3 ; 34 L. J. Kx. 73 ; Corner 
V. Sweet, L. K. 1 C. P. 456 ; 35 L. J. C. P. 15J ; and set' anfe, p]>. 514, 559.) 
A covenant with one of several co-debtors not to sue him not operate 
as a release of the otluTs. (Lacg v. Kinnslon, 1 L. Rayin.’uIICrf^2)c«a v. 
Neu’hall,H’\\ K. 168 ; Prices. Barker, 4 K. A B. 766; 21 B. J. Q. B. 130; 
Jlenderson v. Stobart , 5 Kx. 99 ; Willis v. JJe Castro, 4 C. B. N. S. 216 ; 
27 L. J. C. P. 243.) Nor does a covenant by one of several joint-cr<*ditors 
not to sue the debtor operate as a release by the other joint -creditors. ( W^al- 
wedeg v. Cooper, 11 A. A PI. 216.) A release in terms of one joint-debtor, 
reserving remedies against the other, amounts only to a covenant not to sue 
and not t<i a release. ( Willis v. Jje Castro, supra ; and see Keifes v. Elkins, 
5 B. A S. 240 ; 31 B. J. Q. B. 25.) 


(a) A defendant relying upon a deed as a release must either plead it ex- 
yiressly us such, or must set out the words of the deed for the Court to 
judge whether it amounts to a release. {Wilson v. liraddgll, 9 PIx. 718; 
23 B. tl. Pix. 227.) But it seems not to be essential in the former ease to 
aver that tin* release was by deed. (See Thames JIaren Bock Co. v. Bigmer, 
5 Kx. 696, 711 ; Thames Ironworks Co. v. Royal Mail Co., 13 C. B. N. S. 
358i3iL. J.C. P. 109.) 
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patiy, of a rehase executed hy the manager on hehalf and by the 
authority of the company : Bell v. Tuckett^ 3 M. & G. 785. > 


Plea of the Release of a Co-contra<ctor, 

That the allep^ed debts were contracted by [or promise or agree- 
ment was made by, or causes of action accrued agjainst] the defen- 
dant and J. K. [and L. If.] jointly, and not by [or against] the 
defendant alone, and after the accruing of the alleged debts [or 
causes of action] the plaintiff by deed released the said J. K. [and 
X. ilf ] therefrom. 

TJke pleas : Thompson v. Tack. 3 C. B. 540 ; North v. 'Wakefield, 
13 Q. B. 536 ; Pmee v. Barker. 4 B. & B. 760 ; 24 L. J. Q,. B. 130; 
'Wmis V. Be Castro. 4 C. B. N. S. 216 ; 27 L. J. C. P. 243. 

Replication setting out the deed as containing a reservation of the 
right of action against joint contractors : see the cases dhove cited. 
[^This objection to the release may also he taken under the replication 
of non est factum. (North v. Wakefield, supra ; and see ante. p. 467.)] 

Plea of release by deed of arrangemen t under the Bankruptcy Act. 
1861, 24 4'^ 25 Viet. c. 134, .v. 192: ante. p. 508. 

Like plea on equitable grounds of an agreement to execute a release 
on payment of the composition: Claphani v. Atkinson, 4 B. & S. 

730; 33 L. J. Q. B. 81. 

Replication traversing the Release. (C. L. P. Act. 1852, Sched. 

B. 50.) (a) 

That the alleged release is not the plaintiff’s deed. 


Replication that the Release was obtained by Praud. (C. L. P. 

Act. 1852, Sched. B. 51.) 

Tlmt the said release was procured by the fraud of the defendant. 


Replication of a subsequent alteration in the release by the inser- 
tion of the amount without the consent of the pbfintijf: Tazakcrly v. 
M' Knight. 6 E. & B. 795; 26 L. J. Q- B. 30; sec Alteration of 
written Contr<(ct.'' ante. ]). 485. [^J deed releasing a debt withoutspe- 
cifying the amount would h ave the amount open to proof. (Fazakerly 
V, M' Knight, supra.)] 

Replication setting out the deed which showed a release subject to 
certain conditions, and averring that the conditions had not been 

This replication puts in issue the execution of the deed, and the 
alleged t‘tfeet of it as a release. (North v. Wakefeld. 13 Q. B. 536 ; Wilkin- 
son V. Linilo. 7 M. & W. 81 ; and see “ Non est factum.'' ante. p. 467.) If 
the deed is si't out in full in the plea, its etl’eet as a release mav be ques- 
tioned by demurrer {lb.). If the plea purports to give the legal effect of 
the deed, and the plaintiff disputes the alleged effect and wishes to raise the 
question by deniurrer, lie may set out the deed verhaiim in his replication, 
and thus compel the defendant to demur. (Ante, p. 467.) 
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satisfied : Netnll v. Boyle, 11 M. & W. 26; Hydev. Watts, 12 M. 
«fe AV. 254. [As to a condition subsequent defeating the release, see 
Baker v. Painter, L. U. 2 C. P. 492.j 


JRepIicafion on equitable grounds that before the release the plain^ 
tiff had assigned the cause of action to another person of which the 
defendant had notice, and that the release was made tcithout the au- 
thority or consent of the assignee who now sued in the plaintiff^ s name : 
De Pothonier v. De Mattos, E. B. & E. 461 ; 27 L. J. (J. B. 260; 
see “ Equitable Pleas,'* ante, p. 570. 

BepUcation on equitable grounds that the release, though in general 
terms, was not intended by the parties to include the present claim : 
Lyall V. Edwards, 6 11. & JN. 337 ; 30 L. J. Ex. 193. 


Relinquishment of Plea {a). 


Entry of Relinquishment of Plea. 

And the defendant, as to the plaintifPs replieation [or demurrer] 

to the defendant’s plea, says tliat he relinquishes his said 

plea, and abandons all veriheation thereof. 

Like forms upon a demurrer : M'Tntyre v. Miller, 13 M. & W. 
725; Davidson v. Bohn, 5 C. B. 170. f.l.v /e the effect of this entry, 
see Ih . ; Cooper v. Painter, 13 M. & W. 731.] 


Relinquishment of pleas so far as they apply to causes of action 
newly assigned : see “ Eew Assignment,” ante, p. 657. 


Replevin Bond. 

General Issue (b). 
est factum,” ante, p. 467. 


Pleas traversing the breaches assigned: Axford V. Perrett, 4 
, 5iS6 ; Perrtau v. Reran, 5 B. C. 284. 


(a) By r. 8, H, T. 1853, “ the di‘f(‘ndunt pliall not be at liberty to waive 
bin plea, or enter a relirtd rerijicniione after a demurrer, without leave of 
the Court or a judjje, unless b\ eon.sent of ll»e plaintiil’or his attorney.’* As 
to wljen leave will 1>e granted to witlidniw a ]>lea, see 1 Chit. Pr. 12th ed. 
p. 298 ; and see Cliit. Forms, 10th ed. 503. 


(h) Ihe plea of flic general issue, non est factum, denies that the defen- 
dant exeeuied a bond to the oifeet stated in the dwlaration. {Glover V. 
io/es, I Bin^. 6 ; Faulkner v. Johnson, 11 M. & W. 581 ; “ Bonds,** ante, 
p. 542 ; and see ante, p. 467.) 
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Rleas that the defendant was read^y to prosecute his action of rc- 
plevin with effect and without delay ^ out was prevented by the plain^ 
tiff not appearing ; Marrlson v. War die, 5 H. <& Ad. 146. 

Rlea that the replevin suit is still pending and undetermined : 
BracJcenhury v. Pell, 12 East, 685 ; Rider v. Edwards, 3 M. & G. 
202. [A replication traversing this plea must show how the suit is 
determined : Brackenhury v. Pell, supra.~\ 

Plea, in an action against a surety to the bond, that the judgment 
in the replevin suit was obtained collusively between the plaintiff and 
the tenant in fraud of the defendant: Moore v. Bowmaker, 7 Taunt. 
07 . 


Eescission of Contract (a). 


(a) Rescission of ContractT^ — It is competent to the parties to a contract, 
at any time before breach of it, by a new contract to add to, subtract from, 
or vary the tt¥fns'of it, or altogether to waive and rescind it. ( Goss v. Lord 
Nugent^ 5 B. & Ad, 65.) The substituted contract forms a good defence to 
an action on those terms of the previous contract which have been altered 
by it, and may be so pleaded without any performance or satisfaction, which 
is required to constitute a good plea after breach. {^Tayior v. Hilary^ 1 
C. AI. & R. 741 ; see Patmore v. Colburn, 1 C. AI. & R. 65 ; Hobson v. 
Covsley, 27 L. J. Ex. 205.) So also an agreement by the parties to a contract 
to rescind it, if made before any breach has been committed, forms a defence 
to an action brought ution tlie contract so rescinded. A contract cannot be 
rescinded without the consent of both jmrties. (Franklin v. Miller, 4 A. & 
E. 590, 606 ; Fill v. Cnssanet, 4 AI. & G. 808.) 

If the original contnict was under seal, it can be altered or discharged 
only by deed (Ktyping/tall v. Lloyd, 5 13. A Ad. 742 ; West v. Blakeway, 
2 M. & G. 720 ; Ellen v. Topp, 6 Ex. 424) ; and a plea of a subsequent 
parol contract pleaded to an action on a covenant would be a bad plea. 
(Ih. ; Spence v. Healey, 8 Ex. 668 ; and see Smith v. Troivsdale, 3 E. & B. 
83.) A pica of leave and licence to an action on a covenant is a bad plea 
(Cordteent v. Hunt, 8 Taunt, 506 ; West v. Blakeway, 2 AI. & G. 729) ; 
and so is a plea of accord and satisfaction made before breach. {S?ww v. 
Franklin, 1 Lutw. 358 ; Mayor of Berwick v. Oswald, 1 E. A 13. 205 ; 
Spence v. Healy, supra.) 

An agreement not to enforce the performance of the covenants in a deed 
is a good consideration for a new promise. {Nash v. Armstrong, 10 C. B. 
N. S. 259; 30 L. J. C. P. 286.) An action will lie iqion such promise 
thougli the agrtvment does not legally affect tlie deed (Gwynne v. Lacy, 1 
M. A G. 857 ; Fash v. Armstrong, supra) ; and if the promise made on 
such consideration has been performed, tliese facts would be ground for a 
good equitable plea to an action on the covenants. (Per Willes, J., Nash v. 
Armstrong, supra ; see “ Release,'^ ante, p. 660.) 

It IS sullicieiit in a declaration to aver that a term of a contract under seal’ 
was discliarged without saving by deed (Thames Haven Dock Co. v. Brymer , ) 
6 Ex. 60H) • but the averment imports that it was discliarged by deed. So, 
where to such a declaration it was pleaded that the discharge was not by 
deed, a rej)li(‘ation on equitable grounds that the discharge w'os made by a 
parol agreement was held bad as being a departure from the declaration, 
and showing that there was no legal riglit under the deed. (Thames Iron- 
works and Shipbuilding Co. v. Royal Mail Steam Packet Co., 13 C, B. N. S. 
358; 31 L. J. C. P. 169.) A plea, in an action on a deed, that the con- 

2 G 
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tract was rescinded, not stating by deed, was held good on demurrer. {Sol- 
vency Mutual Guarantee Co. v. Froane^*J H. & N. 5 ; see formerly on special 
demurrer, Rippinghall v. Lloyd, 6 B. and Ad. 742.) 

If the original contract was such that the law reijuired itto be in writing, 
an alteration in any part must also be in writing, although the part altered 
be such that, if the subject of an original contract, it might be agreed upon 
without writing. {Ooss v. Lord Nugent, 5 B. & Ad. 58 ; Harvey v. Grab-- 
ham, 5 A. & E. 61 ; Stowell v. Robinson, 3 Bing. N. C. 937 ; Marshall v. 
Lynn, 6 M. A W. 109; Oiraud v. Richmond, 2 C. B. 835 ; Moore v. Camp- 
bell, 10 Ex. 323 ; 23 L. J. Ex. 310 ; Noble v. Ward, 4 H. A C. 149 ; L. R. 
1 Ex. 117 ; 2 Ib. 135 ; 35 L. J. Ex. 81 ; 36 Ib. 91.) No action can be 
maintained upon such contract in its alten'd state unless the whole is in 
writing {Goss v. Lord Nugent, su})ra) ; and the alteration, unless in writing 
cannot bt* set up in answer to an action upon the contract in its original 
state. {Moore v. Campbell, supra ; Noble v. Iran/, supra.) Tlie quchtion 
whetljer, where the original contract is sucli as must by law be made in 
writing, it can be wholly abandoned or rescinded by parol agreement, was 
left undecided in Goss v. Lord Nugent, 5 B. A Ad. 58, 66 ; and see Harvey 
X. Grabham, 5 A. A £. 61, 74; Noble v. Ward, supra ; 2 Taylor on Evi- 
dence, 5th ed. 991. 

If the original contract was put in writing merely by the will of the par- 
ties, and not in consequence of a requirement of Inw’, it may be partially 
altered or wholly rescinded by jiaroi agrtnunent without writing. (Goss y. 
Lord Nugent, 5 B. A Ad. 58, 65.) And bills of exchange and promissory 
notes may be discharged by the holder before or after due, by express 
waiver without writing, see note, ante, p. 534. 

A contract requirtnl by law' to be made in writing, need not be so alleged 
in a declaration ; but it is said that a plea setting up such a contract or an 
alteration in its terms mu.‘*t allege that the contract or alteration was made 
in writing. (Case x. Barber, Sir T. Rayin. 450; 1 Wins. Saund. 211 c (/) j 
277 (5); but see Solvency Mutual Guarantee Co. x. Proane, 7 II. A N. 5 ; 
supra.) If the plea does not so allege and issue is taken upon it, it can 
be proved only by a contract in writing. ( Fot/ttef x. Moor, 7 Ex. 870.) 

A plea of a substitutecl agrivment or of a rescission or exoneration after 
breacli would be a bad })lea. A breach committed and right of action con- 
sequently vested can be discharged only by an accord and satisfaction {Ed- 
wards X. Chapman, 1 M. & W. 231), or by a release under seal {Goldham 
X. Edwards, 17 C. B. 141) ; except in the case of waiver of bills of exchange 
and promissori’ notes, as to which see ante, p. 534. 

Tlie rescission of the contract is sometimes jilcnded in the form that be- 
fore any breach tfie plaiiitifT exonerated and discharijcd the defendant from 
his promise. {King v. Oil left, 7 M. A W. 55; Ooldham v. Edwards, 17 
C. B. 141.) But in order to support the plea tlie defendant must prove a 
mutual exoneration agm.*d to on both sub's before hn*nch, amounting to a 
re-s'ission of the contract, {Ib.; and see Reid v. Hoskins, 6 K. A B. 961 ; 
26 L. J. Q. B. 5 ; Hobson v. Cowley, 27 L. J. Kx. 2H5.) It s<*ems doubt- 
ful whether an alteration of part of the original agreement will support a 
plea alleging a rescission. (.See Moore x. Campbell, 10 Ex. 323; 23 L. J. 
Ex, 310.) Where the d(?claration charg»*fl a general brf*aeh, a plea of re- 
scission befort* breach was construed to mean before anv breach, and it waa 
held not to lx* necessary for the plaintitf’ to new assign a breach before 
rescission. (Ruryess v. JJe Lane, 27 L. J. Ex. 154.) 

A plea alleging that the defendant committed the breach by the leave and 
licence of the plaintiff was held bad in an action for not completing a con- 
tract of sale. {Dobson v. Espic, 2 H. A N. 79; 26 L. J. Kx. 240, Bramwell, 
B., dubilante.) Ceave and licence given before bnmch may in some cases be 
nwd in evidence under a traverse of the breach to slmw tliat the act com- 
plained of was not in fact a breivch of the contract. {Rawlinson v. Clarke, 
14 M. A W. 187 ; and see West v. Blakeway, 2 M. A (4. 729.) 
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Plea that the Contract was Rescinded hfore Preach, 

That after the alleged contract and before any breach thereof, it 
WM agreed by and between the plaintiff and the defendant that the 
said contract should be rescinded ; and they then rescinded the same 
accordingly. 

A like plea: Burgess v. De LanCy 27 L. J. Ex. 154. 


Plea of a substituted agreementy stating it specially : T^lor v. 
Hilary y 1 C. M. & E. 741 ; see Thornhill v. Neats, 8 C. B. N. S. 
831. 


Plea, to an action on a deed, that the deed was cancelled with the 
consent of the plaintiff and defendant: Webber v. Granville, 30 
L. J. C. P. 92 \lteld a bad plea to an action for the rent reserved in a 
lease. Ward v. Lumley, 5 H. & N. 87 ; 29 L. J. Ex. 322]. 

Plea, in an action on a time policy, that before the loss the policy 
was cancelled upon a return of the premium for unexpired time: 
Baines v. Woodfall, (5 C. B. N. S. 657 ; 28 L. J. C. P. 338 ; Nenos 
V. Wickham, 13 C. B. N. S. 381 ; 31 L. J. C. P. 364. 


Plea that the Plaintiff exonerated and discharged the Defendant 

from his Promise, (See note, infra.) 

That after the alleged promise and before any breach thereof the 
plaintiff exonerated and discharged the defendant from his said pro- 
mise and from the performance of the same. 

Like pleas: King v. Gillett, 7 M. & W. 55; Goldham v. Bd^ 
wards, 17 C. B. 141 ; Hobson v. Cowley, 27 L. J. Ex. 205 ; Davis v. 
Bomfordy 6 H. & N. 245 ; 30 L. J. Ex. 139. 


Sale. I. Of Goods. 

General Issue (< 7 ). 

‘‘Never indebted,*' ante, p, 461 ; “ Non assumpsit,** ante, p. 465. 


A renunciation of the contract or a total refusal to perform it before the 
time of performance has arrived may be acted upon by the otlier party, and 
so adopted by him as a rcsci>sion of the contract. (Hochsier v. De La Tour, 
2 E. & B. 678 ; Acery v. JBowden, 6 E. & B. 953 ; 26 L. J. Q. B. 3 ; Reid 
V. Hoskins, 6 E. & B. 961 ; 26 L. J. Q. B. 5 ; Bartoick v. Buba, 2 C. B. 
N. 8. 5(>3 ; 2f) L. J. C. P. 280 ; Damthe and Black Sea Ry. Co. v. Xenos, 11 
C. B. N. 8. 152 ; 31 L. J. C. P. 84; and see the notes to Cutter v. Powell, 
2 Smith’s L. C. 1.) 

(a) As to the effect of the general issue never indebted to the indebitatus 
counts for goods sold and delivered and goods bargained and sold, see ante, 
pp. 38, 39, 463. The getieral issue non assumpsit to a special count on a 
contract of sale denies the contract alleged. Under this issue the plaintiff 
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Plea hy Buyer traversing the Sale. 

i. 

That the plaintiff did not bargain and sell to the defendant, nor 
did the defendant buy from the plaintiff, the said goods at the price 
and upon the terms alleged. 


Plea hy Buyer traversing the Non-payment for the Goods. 

That he paid the plaintiff the said price for the said goods accord 
ing to the terms of the said contract. 


Plea hy Buyer traversing the Non-acceptance of the Goods. 

That he accepted the said goods according to the terms of the 
said contract. * 


Plea hy Buyer that the Plaintiff was not ready and willing to 

deliver the Goods. 

That the plaintiff was not read}' and willing to deliver the said 
goods to the defendant according to the terms of the said contract. 

tender of the goods is immaterial and not traversalde ; see Jackson 
V. AUawayy G ^1. & G. 94:^ ; Boyd v. Lett, 1 C. B. 222.] 


Plea that the jdainfijf teas not ready and willing to deliver goods 
equal to the contract : Jones v. Clarke, 2 H. cV N. 725. 

I'hftt the goods tendered were not equal to sam/de: see ante, p. 
2Gr {((} ; Siereking v. Dutton, 3 C. B. 331 ; and sfe Dawson v. 
CoUis, 10 C. B. 523 ; Azemar v. Casella, L. K. 2 C. P. 431 ; 3G 
L. J. C. F. 124. 


IViat the goods tendered were md in merchantahle condition : see 
ante, p. 2r)9 {a); Bull v. Rohison, 10 Ex. 342. 

That the plaintiff was not ready and willing to deliver the qoods 
within a reasouahle time : KHisw Thompson, 3 M. . 4rl5 ; Start- 
up V. 3facdonald, G M. A: (t. 593; see Attwood v. Emery, 1 C. B. 
]S. S. llt>; 2G L. J. C. r. 73. 


Plea hy buyer to count for goods sold and delivered, that vendor 
had no title to the goods and they were taken t>y the real owner : 
Allen V. IJ op kins, 13 M. W. 94; see ante, p. 2G1. 


must prove the coiit met ; and the defendant may rely upon any variance 
Intween the terms of the eonsidenition or promise allcgecl and those proved, 
or u])on want of eonsidemtion, or may take any objeetions arising out of 
the Statute of Frauds or the Stamp Aets. (See ante, j). 405.) The per- 
formance of conditions precedent must be d<*nied spccitically ; and the 
bretKhes alleged must bo traversed in terms. A breach of warranty is no 
((♦•fence to an action by the •seller for the price of g(X>ds ; but may be given 
in evidence in reduction of damages. (8ee ante, pp. 205, 207 •) 
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Plea hy Seller traversing the Non-delivery. ^ 

That he did deliver the said goods to the plaintiflf according to the 
terms of the said contract. 


Plea hy Seller that the Plaintiff was not ready and willing to 

accept. 

That the plaintiff was not ready and willing to accept the said 
goods according to the terms of the said contract. 


Plea hy Seller that the Plaintiff was not ready and willing to pay 

for the Goods. 

That the plaintiff was not ready and willing to pay for the said 
goods according to the terms of the said contract. [^7/^ an action for 
not delivering the goods j a tender of the price is in general not neces- 
sary and not traversable : Raivson v. Johnson, 1 East, 203.] 


Sale. II. Of Land. 

General Issue (a). 

“ Never indebted,” ante, p. 4G1 ; “Non assumpsit,” ante, p. 465. 


plea hy Purchaser that the Plaintiff did not make a good Title. 

That the plaintifi’ did not on or before the said day of , 

A.D. , deduce and make a good title to the said premises \^add., 

if necessary, subject as in the said agreement or condition of sale in 
that behalf mentioned] according to the terms of the said agree- 
ment [or the said conditions of sale]. 


(or) The plea of the general issue never indebted to the indebitatus count 
for the purclinse-nioney of an estate, puts iu issue an actual conveyance of 
the land by deed. (Sec ante, p. 246.) 

The general issue non assutnpsit to a special count on a contract for the 
sale of land puts in issue the contract, which the plaintiff must prove as 
alleged, and \inder this issue the defendant may rely on any objections 
founded on the Statute of Frauds or tlie Stamp Acts. ^See ante, p. 467.) 
The performance of conditions precedent, if denied, must be specifically 
traversed, whether they are expressly imposed by the contract or inferred 
from the usual course of practice, as making a good title, delivering an ab- 
stract, tendering a conveyance, etc. (See Jones v. Barkley^ 2 Doug. 659 ; 
Poole V, Hill, 6 M. & W. 835 ; and see the cases cited above.) The breach, 
if denied, must be t raversed in teirnis ; and if excused, the matter of ex- 
cuse must be pleaded. (See pleas traversing and excusing the breaches 
charged, Ripyinghall v. Lloyd, 5 13. Ad. 742.) 
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hy Purchaser that the Plaintiff was not possessed of the 

Term sold. 

That the plaintiff was not at the time of the alleged breach pos- 
sessed of the said messuage and premises for the said residue of the 
said term of years as alleged. [5ee De Medina v, Norman, 9 M. 
W. 820 ; and see ante, p. 253, n. 


Plea hy Purchaser that the Plaintiff was not ready to convey. 

That the plaintiff was not ready and \iilling to grant and convey 
to the defendant the said land and premises according to the terms 
of the said agreement [or the said conditions of sale]. [^This plea is 
applicable ichere the conveyance and payment are concurrent acts, 
or the conveyance a condition precedent to the payment : Marsden 
V. Moore, 4 H. <fc N. 5(K3 ; 28 L. J. Kx. 288; see Baggallay v. 
Pettit y 5 C. B. jy. S. G37 ; 28 L. J. C. P. 1(59.] 


Plea hy Vendor that the Plaintiff did not tender a Conveyance for 

Execution. 

That the plaintiff did not on or before the said day of 

A.n. , tender to the defendant for execution anv deed or deeds 

for conveying the said land and premises to the jdaintiH’. 

Plea to count alleging tender of coni'eyancc, that the instrument 
tendered teas not according to the contract : Vonhollcn v. Knowles, 
12 M. & W. 602. 


Plea hy vendor that he delirered an abstract, to which the pur- 
chaser raised no objection within the stipulated time : Smith V. 
Tanner, 1 M. <t G. 80.3. 

Plea hy vendor that he made a good title aceording to the condi- 
tions of sale : Simmons v. llvseltinv, 5 C. B. ^ . 8. 554; 28 L. J. 
C. P. 129. 


Plea hy vendor that he rescinded the contract under a power con- 
tained in the conditions of sale: Sfter v. Crowley, 14 C. B. N. 8. 
337 ; 32 L. J. C, P. 191 ; I'estry of Shoreditch V. Hughes, 33 L. J. 
C. P. 319. 


Set-off (a). 


(a) Set-off ^ — Before the Statutes of Set-oflTthe'defendant in an action at 
law could not set off against the claim of the plaintiff debts due to him from 
the plaintiff, altliough he could in some cases obtain relief in a Court of 
Equity. ^ 

By the statute 2 Geo. II, c. 22,8. 13, ‘‘Where there arc mutual debts be- 
tween the plaintiff and the defendant, or if either party sue or be sued as 
executor or administrator where there are mutual debts between the testator 
or intestate and cither party, one debt may be set against the other.” 
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This statute was made perpetual by the 8 Geo. II, c. 24, which^ further 
enacted (s. 6) , that mutual debts may be set against each other notwith- 
standing that such debts are deemed in law to be of a different nature, un- 
less in cases where either of the said debts shall accrue by reason of a pe- 
nalty contained in any bond or specialty where the debt intended to be set 
off shall be pleaded in bar, in which plea shall be shown how much is truly 
and justly due on either side ; and in case the plaintiff shall recover in any 
such action or suit, judgment shall be entered for no more than shall appear 
to be truly and justly due to the plaintiff after one debt being set against 
the other as aforesaid.” By r. 8, T. T. 1853, re-enacting in this respect the 
new rules of pleading of Will. IV, the defence of set-off must be specially 
pleaded. {^Graham, v. Partridge^ 1 M. & W. 395.) 

The statute ajjplies only where the claims on both sides are liquidated 
debts or money demands which can be ascertained with certainty at the 
time of pleading. It is not applicable where the claim on either side is for 
unliquidated damages, as a claim under a guarantee for the debt of a third 
person {Morley v. Inglis, 4 Bing. N. C. 58 ; Williams v. Flighty 2 Dowl."^ 
N. S. 11) ; and a claim under a contract of indemnity against actions, 
damages, and costs {Atitoooll v. Attwooll^ 2 E. & B. 23) ; except so far as 
such claims are for a liquidated amount {Hutchinson v. Sydney, 10 Ex. 
438 ; Browns. Tibbits, 11 C. B. N. S. 855 ; 31 L. J. C. P. 206) ; a claim for 
not acce])ting a bill of exchange for the price of goods sold before the credit 
for the goods is expired {Hutchinson v. Reid, 3 Camp. 329) ; the claim of an 
accommodation acceptor of a bill for an indemnity against being compelled 
to pay the bill (Hardcasile v. Neihertcood, 5 B. & Aid. 93), except as to the 
amount of the bill and interest (Crampton v. Walker, 3 E. & E. 321 ; 30 
L. J. Q. B. 19) ; a claim for damages for delating a ship, not being de- 
murrage fixed in amount by the terms of the charterparty. {Seeger v. 
Duthie, 8 C. B. N. S. 45 ; 29 L. J. C. P. 253 ; and see Horn v. Bensusan, 9 
C. & P. 709.) A claim against an underw riter on a policy of marine in- 
surance for a loss before adjustment is not a debt within the statute {Grant 
V. Royal Exchange Ass. Co., 5 M. & S. 439; Thomson v. Redman, 11 M. 
& W. 487 ; Castelli v. Boddington, 22 L. J. Q. B. 5 ; Beckwith v. BulUn,% 
E. & B. 683 ; 27 L. J. Q. B. 163) ; nor after adjustment, if the plaintiff 
sues upon the j)olicy for unliquidated damages. {Luckiex. Bushby, 13 C. B. 
864.) A claim against the master of a ship for loss or damage to goods car- 
ried cannot be set- oil’ against freight. {Meyer v. Dresser, 33 L. J. C. P. 289 ; 
see Dakin v. Oxley, 15 C. B. K. S. 646 ; 33 L. J. C. P. 115.) 

In some cases the plaintiff is entitled to frame his cause of action either 
as a breach of a special contract entitling him to claim unliquidated damages, 
or as a debt ; as where an agent entrusted with the money of his priiicipal 
for a special purjxjse disposes of it contrary to his instructions, the principal 
may sue the agent in a special count for the breach of contract, or, if the 
contract is rescinded, may claim the return of the money in an indebitatus 
count. (See ante. p. 46.) If he sues in a special count for unliquidated 
damages, a set-off is not admissible. {Thorpe v. Thorpe, 3 B. & Ad. 580.) 
If he claims the money under an indebitatus count, a set-off* may be pleaded. 
{Colson V. Welsh, 1 Esp. 378 ; Hill v. Smith, 12 M. & W. 618.) A state- 
ment of special damage in the declaration will not exclude the set-off, pro- 
vided the cause of action sued upon substantially results in a liquidated 
debt. {Birch v. Depeyster, 4 Camp. 385 ; Crampton v. Walker, 3 E. A E. 
321; 30 L. J. Q. B. 1§ ; and see Groom v. West, 8 A. & E. 758 ; Gibson 
V. Bell, 1 Bing. N. C. 743.) Where the declaration claims partly a liqui- 
dated debt and partly unliquidated damages, the defendant may sever so 
much of the plaintiff’s claim as is liquidated from the rest, and plead a set- 
off 08 to that part. (Hardcasile v. Hethenvood, 5 B. & Aid. 93 ; Crampton 
V. Walker, 3 E. & B. 321 ; 30 L. J. Q. B. 19; Broten v. Tibbits, 11 U. B. 
li.S.855 J 31 L.J. C. P. 206.) 
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The debts must be mutual and in the same right. If the plaintiff sues 
for a de*bt due from the defendant separately, the defendant cannot set off 
a debt due from the plaintiff jointly with others {Arnold v. Bainbrigge^ 9 
Ei. 153) ; but he may set off a joint and several debt of the plaintiff and 
others, as a joint and several promissory note (Owen v. Wilkinson, 5 C. B. 
N. S. 526 ; 28 L. J. C. P. 3), or a joint and several bond. {Fletcher v. 
Dycke, 2 T. R. 32.) If the plaintiff sues the defendant separately for a debt 
duo jointly with others, the defendant may plead that the debt is due from 
himself jointly with others, and a set-off of debts due to them jointly from 
the plaintiff {Stackwood v. Dunn, 3 Q. B. 822) ; but in such case it seems 
that he could not set off a debt due from the plaintiff to himself alone. (See 
Ih.) A defendant sued for a sepanite debt may set off a debt to which, 
though originally joint, he has become separately entitled as the survivor 
of the joint creditors {Slipper v. Stidstone, 5 T. R. 493) ; and a debt for 
which, though originally joint, tlie plaintiff has become solely liable as the 
survivor of the joint debtors. {French v. Andrade, 6 T. R. 582.) 

In an action by several jilaintiffs the defendant cannot, in general, set off 
a debt due from one of them. (France v. White, 1 M. & G. 731 ; Gordon v. 
Ellis, 2 C. B. 821 ; see Kinnerleg v. Hossack, 2 Taunt. 170.) But where 
several plaintiffs are joined in the action under the C. L. P. Act, 1860, s. 19 
(see ante, p. 5), it is provided by s. 20, that “ upon the trial of such cause 
a defendant who has therein pleaded a set-off may obtain the benefit of his 
set-off by proving either that all the parties named as plaintiffs are indebted 
to him, notwithstanding that one or more of such plaintiffs was or were im- 
properly joined, or on proving that the plaintiff or plaintiffs who establish 
their right to maintain the cau.se is or are indebted to liim.” 

In an action by or against a husband alone, debts in right of the wife, in 
respect of which the husband and wife must be joint parties in an action, 
cannot be set off. iPagnier v. Walker, Bull. N. P. 179 a ; and see Wood v. 
Akers, 2 Esp. 594.) Where the husband has tlie right of suing in his own 
name or of joining that of his wife, by suing alone he would let in a set-off 
of debts due from him, and by joining his wife he would lei in a sct-ofl‘of 
debts due from her in her own right ; but botli classes of debts could not b<^ 
set-off in the same action. (8ee Burrough v. Moss, 10 B. & C. 558 ; Field 
V. Allen, 9 M. & W. 694, 699.) 

In ail action by the plaintiff as executor, the defendant cannot set off a 
debt due to him from the plaintiff in his own right {Hutchinson v. Sturges, 

lilts, 261, 263) ; nor can a defendant sued as executor set off a debt due 
from tlie plaintiff to him personally. 

In an action by an executor for money received by the defendant to the 
use of the plaintiff as executor, nn*l upon an account stated between tlumi, 
the defendant cannot set off debts due to him from the testator in his life- 
tiuie {Tegetmeyer v. Lumley, Willes, 261, n. ; Schofield v. Corbett, 11 Q. B. 
779 ; Watts V. Rees, 9 Ex. 696, 11 Ex. 410; 25 L. J. Ex. 30) ; and in an 
action against an executor for a debt due to the plaintiff from tlie testator, 
the defendant lannot set off a debt which accrued due to him os exei-utor. 
{Mardall v. Thellusson, 6 E. & B. 976; in error, reversing the judgment 
of the Q. B. in 18 Q. B. 857.) But in an action by or against an executor, 
if it appears on the pleadings that the debts sued for were due to and from 
the testator in his lifetime, the set-off may bt* siip[)orted ns within the 
statute; so perhaps in the ease of a debt due upon an account staitHl with 
the executor in resjnjct of such debt. (/b. ; Blakesley v. Smallwood, 8 Q. B. 
638; and see 2 Wms. Exors. 6th ed. p. 1803.) 

The defendant cannot, at law, plead that the plaintiff sues as trustee for 
a thinl jierson, and,^ set-off in respect of a debt due to tlie defendant from 
the latter {Isberg v. Bowden, 8 Ex. 852, overruling Botiomley v. Brooke, 
and Fudge v. Birch, cited 1 T. K. 621, 622) ; and the defendant cannot so 
jilead a set-off of a bond given by the plaintiff to a third party and assigned 
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to the defendant. {Wakey. Tinkler^ 16 East, 36.) But a plea of set-off 
may be pleaded on equitable grounds in respect of a debt du^ from the 
plaintiff to a trustee for the defendant {Cochrane v. Green^ 9 C. B. N. S. 
4 f?8 ; 30 L. J. C. P. 97) ; and of a debt due from the real plaintiff for whom 
the nominal plaintiff is trustee {Agra and Ma>»termarC s Bank v. Leighton^ 
L. R. 2 Ex. 56 ; 36 L. J. Ex. 33) ; and a plea of set-off may be met by a 
replication upon equitable grounds that the plaintiff is suing as trustee for 
a third party. {Watson v. Mid-Wales Rg. Co.^ 36 L. J. C. P. 285; L. R. 
2 C. P. 593 ; see Bristowe v. Needham, 7 M. & G. 648 ; and see “ Equitable 
Pleas^^ ante, p. 571.) 

In an action against an incorporated company, or the public officer of a 
banking company, the defendants may set off calls due from the plaintiff to 
the company {Moore v. Metropolitan Sewage Co., 3 Ex. 333 ; Mil vain v. 
Mather, 5 Ex. 55), and may plead the set-off in the statutory form giren 
for the count for calls. {Ante, p. 141 ; Moore y. Metropolitan Seioage Co., 
suptra.) In an action by a company against a contributory for calls under 
a voluntary winding-up the defendant may set off a debt due to him from 
the company ; but under a winding-up by the Court the right of set-off is 
regulated by the statute. (See tlie 25 & 26 Viet. c. 89, s. 101 ; Brighton 
Arcade Co. v. Bowling, L. R. 3 C. P. 175 ; 37 L. J. C. P. 125 ; GrisseIVs 
case, L. R. 1 Ch. Ap. 528; 35 L. J. C. 752; Calisher's ca^e, L. R. 5 Eq. 
214 ; 37 L. J. C. 208.) The right of set-off of an ordinary debtor of a 
company is not intei*fered with by a winding-up order. {Anderson's case, L. 
R. 3 Eq. 337 ; 36 L. J. C. 73.) 

By the Bankrupt Law Consolidation Act. 18 19, 12 k 13 Viet. c. 106, s. 
171, repeating jm'vious enactments, it is provided, that “ where there has 
been mutual credit given by the bankrupt and any otlier person, or where 
there are mutual debts between the bankrupt and any other person, the 
Court shall state the account between them, and one debt or demand mav 
be set against another, notwithstanding any prior act of bankruptcy com- 
mitted by such bankriqd before the credit given to or the debt contracted 
by him ; and what shall apjiear due on either side on the balance of such 
account and no more shall be claimed or paid on either side respectively j 
and every debt or demand hert’b> made proveable against tlie estate of the 
bankrupt may also be set otf in manner aforesaid against such estate, pro- 
vided that the person claiming the benefit of such set-off had not, when 
sucli credit was given, notice of an act of bankruiitcv bv such bankrupt 
committed.” 

Mutual credits under tliis section include transactions wliich must in 
their nature terminate in debts. {Hosey. Hart. 8 Taunt. 499; 2 Smith’s 
L. C. 6th ed. 267 ; per Parke, B., Forster v. Wilson, 12 M. k W. 191, 
203; cited bv Cairns, L. J., Ea: p. Cleland, L. R. 2 Oh. Ap. 808, 812; 
Naoroji v. Chartered Bank of Indio, L. R. 3 Q. B. 441.) A claim for not ac- 
cepting a bill of exchange in payment of goods sold, is a credit to which a 
set-off may be plcailed, as it must liave terminated in a debt {Gibson v. 
Bell, 1 Bing. N. 0.754; Groom y. 8 A. & E. 758) ; but a claim on a 

contract bv the defendant to indorse a bill is not such a credit, for if the 
bill liad been indorsed, the acceptor ivonld be the debtor, and defendant 
only liable for damages on liis guarantee as surety {Rose v. Sims, 1 B. & 
Ad. 521) ; so in general a claim for unliquidated damages is not a credit 
within tlie above enactment. {Bell v. Careg, 8 C. B. 887.) A claim for a 
loss on a fiolicy of insurance, before adjustment, is a credit within this sta- 
tute, though not a debt within the general Statute of Set-off. {AHte,'p. 679; 
Beckwith v. Bullen, 8 E. k B. 683 ; 27 L. J. Q. B. 163 ; Lee v. Bullen, 8 
E. & B. 692 (</).) A claim for rent aeeriiing due is a credit wliich may 
he set oH‘. {Slanger v. Miller, L. R. 1 Ex. 58 ; 35 L, J. Ex. 49.) The de- 
fendant cannot set off debts due to him not on his own account, but aa 
trustee for another. {Forster v. Wilson, 12 M. k \V. 191.) 


2q 3 



682 


jPle€t8^ efc.i in ActionB on Contracts, 


JPlea of Set-off. (C. X. P. Act, 1852» Schedule B, 41.) 

That the plaintiff, at the commencement of this suit, was and still 
is indebted to the defendant in an amount equal to the plaintiff’s 
claim for money payable for [here state the cause of set-off as in a 
declaratioti] goods sold and delivered by the defendant to the plain- 
tiff, and for goods baruained and sold by the defendant to the plain- 
tiff, and for work done and materials for the same provided by the 
defendant for the plaintifl’at his request, and for money lent by the 
defendant to the plaintiff, and for money paid by the defendant for 
the plaintiff at his request, and for money received by the plaintiff 
for toe use of the defendant, and for interest upon money due from 
the plaintiff to the defendant and forborne at interest by the defen- 
dant to the plaintiff at his request, and for money found to be due 
from the plaintifl‘ to the defendant on accounts stated between them, 
which amount the defendant is willing to set oH‘ against the plain- 
tiff’s claim. [If the set-off is pleaded to part of the claim, or to all 
excejft part, the plea must he limited accordingly : see forms,^ ante, 

pp. 4t6, 447.] 


In an action by the ns#«ignces of a bnnkru]>t upon a cause of action 
accruing to them as assignees since the bankruptcy, unless it he one which 
arose out of a credit given by the bankrupt before the udjudicntion of 
bankruptcy aud before m^tice of an net of bankruptcy ( Hut me v Muugtesion, 
3 M. & \V. 30 ^ liitilcston v. Tunmis, 1 C. 11. the defemlunt i*Hnnot 

set off* debts due to bini from the bankrupt before bankruptcy. (Groom v. 
Mealey, 2 Biiig. N. C. 13H ; Wood v. Smith, 4 M. tV: VV. 522.} 

Debts accruing due alter the commeiuvnu ut of tlie action ar€‘ not within 
the ii^tatute of 8et-off*, and cannot lx* pleaded in bar to the further mamte- 
nance. {Richards v, James, 2 Kx. 171 ; and see in Kquity, Maw v. Viyaii, 
31 L. J. C. 33.) Tin* debt must eoiitinue due untd the time of trial, so that 
a replication that the plaintiff’ paid the debt sinee the jih’a of wH-off is 
a good replication {Eylon v. Litf/edale, 4 Kx. 159) ; but }m\ment of the 
debt before or after till' pica may he shown unrler the uhuhI tni verse that 
the defendant was not nor is indebted {StiH’khridyr v. Sussams, 3 Q. 13. 
239), or under a replication merely taking issue. 

The defendant is not bound to avail himself of a set-off, but nmv reserve 
it for a cro.ss- action. (Laing r. Chatham, 1 Camp. 252.) An equitable set- 
off may also be reserved and asserted substapientlv in a Court of Equity. 
(Jenner v. Morris, 1 Drew, R. S. 218 ; 39 L. J. C. .361.) 

The amount of »i‘t-off proved b\ the defendant is not recovered by the 
plaintiff' in the aetion within the (Vmnty (5»urts Acts, so that if Uie plain- 
tiff’ recovers a sum not exm'ding T29 above tlie amount of the set-off, he is 
de]>rived of costs under tliat Aet. (See 30 A 31 Viet. c. 142, s. 5, substi- 
tuted for 13 All A’ let. c. 62, s. 1 1 ; Ashentjt v. Foulkes, IS C. B. 261 ; 
Beard v. Perry, 2 B. A S. 493; 31 L. J. Q. B. IMJ; overruling on tiiii 
point Tonge v. Chadwivk, 5 K. & B. 950.) If a phiintiff sues for a claim 
exceeding £50, and a {wt-off is jdcaded in the action reducing the claim 
below which be admits, lie does not tliereby bring it within the juris- 
diction of tlie County Court under 19 & 20 V'^iet. c. 108, s. 24, which applies 
onlv where the set-off is admitted lH*for«* action brought. (Walesby v. 
Ooilston, L. R. l^C. P. 567 ; 35 L. .1. C. P. 302 ) 

One plea of set-off may be pleaded generally to the whole claim to which 
the plea is applicable, without speeifying hovr much is intended to apply to 
each cause of debt. (Noel v. Jjacis^ 4 M. A, W. 138.) 

The form of the plea of set off’ if given iu the C. L. P. Act, 1852, fchod. 
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Between A. J?., plaintiff, and E. E., defendant. 
The following are the particulars of the defendant’s set-off in this 
action. [^Sfate the particulars of set-off in the same manner as par- 
ticulars of demand : see ante, p. 55.] 

Dated the day of , 

Yours, etc., 

6r. S. defendant’s attorney [or agent]. 
To Mr. C. D. plaintiff’s attorney or agent. 


Statement of a Set-off upon a Bill of Exchange accepted hy the 

Plaintiff. 

Upon a bill of exchange, dated the day of a.d. , 

and overdue before this suit, drawn by the defendant upon and 
accepted by the plaintiff, whereby the defendant required the plain- 
tiff to pay to the defendant £ months after date. 


Statement of a Set-off on a Bill of Exchange indorsed hy the 

Plaintiff to the Defendant, 

Upon a bill of exchange, dated the day of , a.d. , and 

overdue before this suit, drawn by the plaintiff upon I. K,, 'whereby 
the plaintiff requested the said I. K. to pay to the plaintiff or his 

order £ months after date, which said bill of exchange 

w as indorsed by the plaintiff to [L. M. and by the said i. M. to] 
the defendant, and was duly presented for payment and was dis- 
honoured, w hereof the plaintiff had due notice. 


B. 41, aupra. By s. 75 of that Act, the plea is to be taken distributively, 
and each party is entitled to a verdu't and costs in respect of the portion 
on wrhich he succeeds. (See ante, p. 438.) 

As to the equitable jurisdiction of the Court to set off cross-judgments 
and claims for costs between the same parties, see 1 Chit. Pr. 12th ed. 
p. 723. 

Interest must be claimed in the plea of set-off as a debt j it cannot be 
given in the form of damages. 

{a) Pariiculars of Set -off — By r. 19, H. T. 1853, “with every plea of 
set-oil containing claims of a similar nature as those in respect of which a 
plaintiff is required to deliver or file particulars, the defendant shall in like 
manner deliver imrticulars of his set-ofl". And if any plea of set-off shall 
be delivered without such particulars, and a judge shall afterwards order a 
delivery of particulars, the defendant shall not be allowed any costs in respect 
of any summons for tlie purpose of obtaining sucJi order or of the particu- 
lars he may afterwards deliver.’^ (See “ Particulars of Demand,'^ ante, 
p. 55.) This is the only consequence of not delivering particulars with 
the plea. A judge’s order for particulars generally provides that, in default 
of delivering the particulars os required by the order, the defendant shall 
not be allowed to give evidence of the set-off at the trial. (2 Chit. Pr. 12th 
ed. 1463 } Chit. Forms, 10th ed. 842.) 
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Pleas y ete,y in Actions on Contracts, 


Statement of a Set-off on a Promissory Note made hy the Plaintiff. 

Upon a promissory note, dated the day of — , a.d. , and 

overdue before this suit, made by the plaintiff, whereby he promised 
to pay the defendant £ months after date. 


Statement of a Set-off on a Promissory Note indorsed hy the 

Plaintiff to the Defendant. 

Upon a promissory note, dated the day of , a.d. — , 

and overdue before this suit, made by I. K.y whereby he promised 

to pay to the plaintiff or order £ months after date, ami 

which said promissor}’’ note was indorsed by the plaintiff to [L. M. 
and b}' the said L. M. to] the defendant, and was duly presented 
for payment and was dishonoured, whereof the plaintiff had due 
notice. 


Statement of a Set-off on a Bond (u). 

Upon a bond of the plaintiff, bearinej date the day of , 

A.D. , whereby he became bound to tlie d<*fendant in the sum 

of £ to be paid by the pljiintiff to the defendant, subject to 

a condition for the payment oft' at a time which ha<l elapsed 

before this suit [arrordiny to the condition of th( toind^\ ; and inxm 
which bond there w'as at tlie eommeneement of this suit and still is 
£ due from the j)laiutiff to the defendant. 


Statement of a Set-off on a Covenant. 

Upon a deed bearinj; date the day of , a.d. , 

whereby the plaint ill covenanted with the defendant to pay to the 

defendant £ on a day which iuul elapsed before this suit, with 

interest for the same in the meantime at the rate of £ per cent. 

per annum. 


Statement of a Sfd-off njojn a Jndyment (h). 

Upon a judj^ment recovered by the defendant, on the day of 

— , A.D. , in the Court of , at Westminster, against the 

(n) In plcadiiifij a eith<*rajrain‘‘t or in re*‘j>ect of debts aeeruinj^ hy 

reason of a fs'nulty eonlaiinil in u bond, it is n**erssarv, in aee«)rdunce witli 
the statute (eite<l ante, p, 079) to show b«>w niiieli is truly aud justly tlue, 
either as beint? pleaded toor us Inutiti set (dl'; au<l sueli averment is nmterial 
aud traversable. {Summom v. Knojr^ 3 T. K. 05 ; (Jrimteooii v liarrit, 0 T. 
R. 400d A »et*off cannot be plcade<i to a bond which is not conditioneii 
to »ocurt‘ a lupiidatcd dtMnand, as a bond to indemnify generally. (Attwootl 
T. AttwooUy 2 K. A 13. 23, ante, p. 079.) 

(h) A set-off idn resjxjct of a jiuiginent debt is not available after the 
debtor has Imk'h taken in execution n|K)n the judgment. {Taylor v. Waters, 
5 M. & H. 103 ; Sec ante, p. 622 ; Thompson v. Parish, 5 C. B. N. S. 685.) 
As to the (K|uitablc jurisdiction of the Court to set-off cross judgments and 
claims for costs, see Thompson v. Parish, supra ; 1 Cliit. Rr. I2th cd. 723. 
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plaintiff for £ " ■ , together with £ for the plaintiff *8 costs of 

suit, which said jud^jment still remains in force and unsa^jsfied. 

Replication that the defendant took the plaintiff in execution upon 
the judgment : Jaques v. Withy^ 1 T. B. 557 ; Taylor v. Waters, 
5 M. & S. 103 ; see ante, p. 622. 

Plea of set-off upon a judgment recovered in the County Court : 
Stanton v. Styles, 5 Ex. 578. \^The plea must show that the County 
Court had jurisdiction in the matter, Ih. See plea of judgment re- 
covered in the County Court, ante, p. 626.] 


Statement of a Set-off for liquidated Damages under a Covenant or 

Agreement, 

For liquidated dama^^es due from the plaintiff to the defendant, 

under articles of agreement [or an agreement], dated the day 

of , A.D. , and made by and between the plaintiff and the 

defendant, whereby the plaintiff covenanted with [or for a good and 
sufficient consideration agreed with or promised] the defendant to 
pay him such linuidated damages on the happening of certain events, 
which happened before this suit. 


A fuller Statement of a Set-off for Liquidated Damages, for not com- 
pleting a Building Contract hy a certain Day, 

For liquidated damages due from the plaintiff to the defendant 
under an agreement made by and between them, whereby it was 
agreed that, in consideration of a certain sum of money to be paid 
by the defendant to the plaintiff, the plaintiff should build and com- 
plete certain buildings for the defendant as therein mentioned on 

or before the day of , a.d. , and that if the plaintiff 

should not so complete the same as aforesaid on or before that day, 
he should forfeit and pay to the defendant as licjuidated damages 

£ for each day after the said day ot , a.d. , 

during wliich the said buildings should not be so completed as afore- 
said ; and the plaintiff did not complete the said buildings as afore- 
said on or before the said day of or for days after- 

wards, which period elaj)8ed before this suit, and thereby divers sums 

of ij ^ amounting to £ at the commencement of this suit, 

w ere and still are due from the plaintifl' to the defendant, as such 
liquidated damages as aforesaid, under the said agreement. 

Like pleas .* Plefcher v. Dyche, 2 T. R. 32 ; Holme v. Guppy, 3 

M. Si W. 3S7 ; Macintosh v. Midland Counties By. Co., 14 M. & W. 
548; Bussc/l V. llscouut Sa Da Bandeira, 13 C. B. N. S. 149; 32 
L. J. C. P, 68. 

A like plea, making allowance for the time required for extra 
work under the contract : Legge v. Ilarlock, 12 Q. B. 1015. 

Plea that hy the terms of the agreement the penalties for non-com- 
pletion were to be paid out of the price : Thornhill v. Neats, 8 C. B. 

N. S. 831. 

Plea of a set-off of a debt due under a special agreement : Pelly 
V. Sidney, 5 C. B. N. 8. 679; 28 L. J. C. P. 182. 
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TleaSy etc,y in Actions on Contracts, 


Plea of SeUoff to an Action on a Bond, (See ante^ p. 684 (a).) 

That the said bond was and is subject to a condition thereunder 
written, to make void the same upon payment by the defendant to the 

plaintifl'on the day of , a.d. , of £ , with interest 

for the same in the meantime at £ per cent, per annum, and at 

the commencement of this suit there uas and still is £ due 

from the defendant to the plaintifl’ upon the said bond ; and the 
plaintiff* at the commencement of this suit was and still is indebted 
to the defendant in an amount equal to the plaintiff‘’8 claim in respect 
of the said £ , for [here state the cause of set-off as in a declara- 

tion'],, which amount the defendant is w illling to set off* against the 
plaintiff’s claim in respect of the said £ . 

A like plea : Lee v. Lester ^ 7 C. B. 10)8; a7}d see Collins v. Col- 
lins, 2 Burr. 820. 

Beplication that more was due undi^ the hand than the s^um alleged .* 
Symmons v. KnojCf 8 T. B. 65 ; Grim wood v. Barrit, 6 T. B. 460. 


plea,, to an Action hy an Executor for Debts due to the Testator m 
his Lifetime, of a Set -(ff of Debts due from the Testator in his 
Lifetime to the Defendant (</). 

That the said C. D. at the time of his death was indebted to the 
defendant in an amount equal to the plaintifl‘’8 claim for [here state 
the causes of set-iff as in a declaration against an fxecutor on causes 
of action acci'uta against the testator in his lif'efimv^ ante, ]). 154], 
which said amount at the commeucement of tins suit was and still 
is due from the plaintiff* as executor as aforesaid to the defendant ; 
and the defendant is w illing to set off the said amount against the 
plaintiff"6 claim. 


Plea, to an Action again,d an Executor for Debts due from the Tes- 
tator in his Lif'eiimty of a Set-off of Debts due to the Testator in 
his Lifetime (h). 

That the plaintiff at the time of the death of the said (7. //. w’as 
indebted to the said G. Jf. in an amount equal to the jilaintitrs claim 
for [here state the causes of set-off as in a declaration by an executor 
on causes of action accrued to the deceased, ante, ]). 152\ which said 
amount at the comiiH'iiceinent of this suit wa?» and still is due from 
the plaintiff to the defendant as executor as aforesaid ; and the de- 
fendant as executor as aforesaid is w illing to set off the said amount 
against the plaintifTs claim. 


(a) See ante, p, 68t). Jf the declaration claims debts which accrued 
due to tVie plaintiff as executor after the testator’s <h»ath as w’cll as debts 
due to the testator in his lifeiiTue, the plea must Ik* limited to the latter ; 
and if tlie deelanition is ambiguous in this respect, the plea should begin 
by alleging that the debts accrued dne to the lostutor in his lifetime. 

(h) See ante, p. 680. As this pl«*a can bt! pleaded only to debts duo 
from the teslutor in his lifetime, it must be limited if necessary. 
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Set-off. 


Plea, to an Action hy the Assignees of a Bankrupt for Debts due to 
the Bankrupt, of a Set-off (f Debts due from the Bankrupt before 
Bankruptcy (a). 

That the said B. F. at the time of his bankruptcy was indebted 
to the defendant in an amount equal to the plaintifi‘’s claim for 
Inhere state the debts or credits to be set off], which said amount at the 
commencement of this suit was and still is due to the defendant ; 
and the defendant is w'illing to set ofiT the said amount against the 
plaintiff’s claim. 


Flea, to an Action hy the Assignees of a. Bankrupt for Debts due to 
the Bankrupt, of a Set-off of Debts due from the Bankrupt after 
the Act of Bankruptcy without notice. (See the Bankrupt Law 
Consolidation Act, 1849, s. 171 ; ante, p. 681.) 

That the said F. F., at the time of the adjudication of bankruptcy 
against him, was indebted to the defendant in an amount equal to the 
plaintiff’s claim for [Jiere state the debts or credits to be set-off'\ ; 
and the defendant had not wlien he gave credit to the said E. F. in 
respect of the said amount or any part thereof notice of any prior 
act of bankruptcy committed by the said E. F., and the said amount 
at the commencement of this suit w^as and still is due to the defen- 
dant ; and the defendant is willing to set off the said amount against 
the plaintiff’s claim. 


A like plea of set-off of a credit given to the bankrupt hy discount- 
ing a bill of exchange for him : Alsager v. Currie, 11 M. & W. 14. 

Picas of set-off of credits given by accepting or indorsing bills for 
the accommodation of the bankrupt : Hulme v. Muggleston, 3 M, & 
W. 30; Bittleston v. Timinis, 1 C. B. 389. 


Plea to a count by the assignees of a bankrupt for money received 
to their use as assignees, that the money was received by reason of a 
credit given by the bankrupt, etc., and a set-off: Huhne v. M.uggle- 
sion, 3 M. & W. 30; Biitleston\. Timmis, 1 C. B. 389. 

Plea of set-off to a count by the assignees of a bankrupt for not 
accepting a hill in payment of goods sold hy the bankrupt : Gibson v. 
Bell, 1 Bing. N. C. 754 ; Groom v. 7f7'st, 8 A. & K. 758. 


(a) This and the next form are in general applicable only to claims by 
the assignees in respect of causes of action accrued to the bankrupt before 
the bankruptcy, and cannot be jdeaded to claims by the assignees in respect 
of causes of »u‘tion acHTiied to them since the bankruptcy. (Groom x. Mealey, 
2 Bing. N. C. 138 ; Wood v. Smith, 4 M. & W. 522 ; ante, p. 682.) But 
where the assignees sue for money had and received by the defendant for 
their use as assignc^es since the bankruptcy, if the defendant can show by his 
plea that it was so receivixl in consequence of credit previously given to 
him by the bankrupt, a set-off of a mutual credit or debt before the bank- 
ruptcy may be pleaded to it under the provisions of the Bankrupt Law 
Consolidation Aet, 1849, s. 171. (Hulme v. Muggleston, 3 M. & W. 30; 
Bittleston v. Timmis, 1 C. B. 389 ; where see pleas stating that the money 
received was the proceeds of bills delivered by the bankrupt to the defen- 
dant for the purpose of receiving the amounts for the use of the bankrupt ; 
and see Faoroji v. Clwttiered Bank of India^ L. R. 3 C. P. 444.) 
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Pleas, etc,, in Actions on Contracts, 


Plea to an action hy the trustee of a Scotch bankrupt^ of mutual 
credit under the Scotch bankrupt law : Maqfarlane v. Norris, 2 B. 
& S. 78^ ; 31 L. J. Q. B. 245. 


Plea of seUoff by a contributory sued for calls on the windiny iip 
of a company under the JoinUStock Companies Acts : Garnett Gold 
Mining Co. r. Sutton, 3 B. S. 321 ; 32 L. J. Q. B. 47 ; under the 
21 4' 22 Viet. c. 60, s. 17 {repealed) : Bt^ighton Arcade Co. v. Dowling, 
L. K. 3 C. P. 175 ; see GrisselVs case, Ij, R. 1 Ch. Ap. 528 ; 35 L. J . 
C. 752 ; and see ante, p. 681. 


Plea, in an Action for Goods sold, that they were sold by the Plain- 
• Agent, and a Set-off against the Agent {a). 

That the said goods were sold and delivered to the defendant by 
J. K,, then being the agent of the plaintiff' in that behalf, and en- 
trusted by the plaintiff' with the possession of the said goods as 
apparent owner thereof ; and the said J. K, sold and delivered the 
said goods as aforesaid in his own name and as his own goods with 
the consent of the plaintiff*; and at the time of the said sale and* 
delivery of the said goods the defendant believed the said J. K. to be 
the owner of the said goods and did not know that the jdaintiff* was 
the owner of the said goods or any of them, or was interested there- 
in, or in the said sale thereof, or that the said J. K. was an agent 
in that behalf; and before the defendant knew that the ]>laintiff’ was 
the owner of the said goods or an)’ of them, or interested thereifi. 
or that the said J. K. was an agtmt in the sale tliereof, the said J. K. 
became, and at the commencement of this suit was and still is in- 
debted to the defendant in an amount equal to the plaintiff's claim 


{a) If an agent entrusted witli the possession of goods for the purpose of 
sale sells them in his own name as owner and tlie j)rincipal suc^ the buj er for 
tlie price, the buyer is entitled in such action to set off' debts of the agent, 
provided he dealt with him as princijial in the transaction and hud no 
notice of his being au agent. (George v. Clagett, 7 T. R. 358; 2 Smith’s 
L. C. 6th fd. 113.) The right to set off debts of the agent does not extend 
to the ease where the buyer knew him to be dealing as an agent, though he 
did not knowr who liis principal was. iSemenza v. Brim! eg, 18 C. B. N. 8. 
467 ; 34 L. J. C. P. 161 ; Fish v. Kemyttni, 7 C. B. 6H7 ; and see Ferranti 
\. Bischoffsheim, 4 C. B. N. S. 710 ; 27 L. J. C. P. 302.) If the buyer had 
the means of knowing him to be dealing as an ag<*nt, ami negligently 
omitted to inform liimself, it would be equivalent to knowledge,, and would 
deprive him of the set-off {Baring v. Corrie, 2 B. & Aid. 137) ; and if the 
buyer deals through an agent, the know ledge of ijis agent that tlie apparent 
seller is an agent is equivalent to knowledge of that fact in the buyer and 
disentitles him to the set-off. (Dresser v. Fortrood, 14 C. B. N. S. 574; 
17 Ib. 466 ; 32 L. J. C. P. 201 ; 34 Ib. 48.) The set-off has been allowed 
upon a sale from a factor wlio w as selling m his own name under a right to 
do BO to ri’pay himself advances. ( Warnei' v. M*Kay, 1 M. & W. 591.) 

In an action by the agent in his own name, under sucli circumstances, 
the defendant cannot set off a debt of tlie principal {Isherg v. Bowden, 8 
Ex. 852) -, but might avail himself of it in an equitable plea upoti the ground 
that the plaintiff* is suing as trustee only, if such be the case. (See “ Equi- 
table Pleas'^ ante, p. 671.) 
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for \Jiere state the cause of set-off against J. K."], which amount the 
defendant is willing to set off against the plaintiff’s claim. 

A like plea : Purchell v. Salter, 1 Q. B. 197 ; and see Semenza v. 
Brinsley, 18 C. B. N. S. 467 ; 34 L. J. C. P. 161. 

Plea to a count for money received that it was the proceeds of goods 
sold by the defendant as an auctioneer at the order of plaintiffs 
partner, who acted in that behalf as sole owner, and a set-off against 
him : Gordon v. Ellis, 2 C. B. 821. 


Plea that the Debt was a joint Debt of the defendant and another 
person, and Set-off of Debts due to them from the Plaintiff. 
{See ante, p. 680.) 

That the alleged debts were contracted by the defendant and J. 
K. jointly and not by the defendant alone, and the plaintiff at the 
commencement of this suit was and still is indebted to the defen- 
dant and the said J. K. in an amount equal to the plaintiff’s claim 
for Inhere state the cause of set-off as in a declaration, showing that it 
accpied to the defendant and J. K> jointly, see form ante, p. 230] ; 
which amount the defendant and the said J. K. are willing to set 
ofl' against the plaintiff’s claim. 

A like plea : Stackwood v. Dunn, 3 Q. B. 822. 


plea of set-off of cross demands upon an account stated by agree- 
ment, and payment of the balance : see “ Payment,** ante, p. 662. 


Pleas of set-off upon equitable grounds : see “ Equitable Pleas,' 
ante, p. 573. 


Peplication traversing the Set-off (a). 
That he was not nor is indebted as alleged. 


(a) This form of travei’so is sometimes adopted in practice ; but it is 
Ruflicieiit and more usual for the jdaintill’ to take issue on the plea. The 
latter mode of replying, has tlie advantage of preserving the issues in the 
same order as the pleas. (See ante, p. 454.) Either form will be applicable 
altlioughthe plea ineludes claims on bills, or notes, as the r. 7,T.T. 1853, ante, 
p. 520, does not apply to replications j but where a plea of set-oft* is founded 
on matter of record or specialty the only projier forms of traverse are nul 
tiel record in the former case {Solomons v. Lyon, 1 East, 369b and non est 
factum in the latter {Milvain v. Mather, 5 Ex. 55). The plaintiff may reply 
to a plea of set-off on a bond that a larger sum is due than that allied in 
the plea. (See ante, p. 686.) 

As a 8et-(»H‘ must be existing at the time of action brought {Sichards v. 
James, 2 Ex. 471), and continuing up to the time of trial {JEyton v. Little- 
dale, 4 Ex. 159), and as r. 8, T. T. 1853, does not apply to repUcations, any 
answer to the plea which shows that the debt never did or does not at the 
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Replication traversing the Set-off against an Executor, 

That tlie said C. D. was not at the time of his death indebted 
to the defendant as alleged. 


Replication admitiinq the whole Set-off and entering a Nolle 

Prosequi (a). 

The plaintiff, as to the defendant’s plea, admits that he was 

and still is indebted to the defendant in an amount equal to the 
claim therein pleaded to as in that plea alleged ; and he is willing to 
set-off' the said amount against so nnieh of the plaintiff’s claim as is 
therein pleaded to, and therefore will not further prosecute bis suit 

in respect of so much of his said claim as the said plea is 

pleaded to. 

A like replication : Goodee v. Goldsmith, 2 M. & W. 202. 


Replication admitting Part of the Set-off and entering a Nolle 
Prosequi to that Amount, and traversing the Residue (b). 

That as to £ , parcel of the money sought to be set off in the 

said plea, the plaintiff admits that he was and still is indebted to 
the defendant in that amount as alleged ; and the plaintiff is w ill- 
ing to set off’ the said £' against an equal sum of £ , parcel 


time of the trial continue to exist is admissible under the above traverse 
or under the joinder of issue ; thus illegality or fraud may be proved under 
it ; or the plaintiff may show that the debts are not mutual, as tliat the 
alleged set-off was due from himself jointly with another, and not from him- 
self alone. (Arnold v. Jhdnhrigge, 9 Ex. 153.) Pa\7nent at any time before 
trial may be given in evidence under the issue ; but where tlie plaintitf re- 
plied that he never teas indebted, instead of that lie teas twf nor is indebted 
as alleged, it was held that he was precluded by tin* form of his j)lea from 
proving payment. (liroivn v. Dauheng,Ac Dowl. .'85; Harreg v. Hofman, 2 
Dowl. N. S. 683 ; Stockhridge v. Sttssams, 3 Q. If 239 ; Afiller v. Atlee, 3 
Ex. 799.) Payment by a third party for tl)e plaint iH' witliout hisnuthority, 
but ratified by him at the trial, is an answer to the plea. [Simpson v. Egging- 
ion, 10 Ex. 845.) 

Answers to the set-off which admit the existence of tlie debt but show 
the remedy to be harnid, as the Statute of Limitations, or the bankni])tcy 
or insolvency of the plaintiff, must he sp^vially replied. [Chappie v. Vurston, 

1 C. A J. 1 ; Ford V, Dornford, 8 Q. B. 583.) 

(a) If the plaintiff cannot denj’ the set-off, or some part of it, it will be 
inexpedient to raise an issue on which he must be defeated. He may 
avoid this by amending his particulars of demand and giving credit for so 
much of the set-off as he admits (which ho will be allowed to do on such 
terms as a judge may think reasonable), or he may, in his replication, 
admit the set-off wholly or in part in one of the h>mi8 given above. 
(Amorv. Cuthbert, 1 Dowl. N. S. 160 ; 3 M, A G-. 1 ; Goodee v. Goldsmith, 

2 M. & W. 202.>The effect of the nolle prosequi will l)e to give the defendant 
the costs of any other pleas pleaded to the abandoned cause of action. (Ib. ; 
Williams V. Sharv^oody 3 Bing. N. C. 331 ; see 2 Cliit. Pract. 12th ed. 1515.) 

(b) If part of the set-off is admitted, it is advisable to amend the particu- 
lars of demand, or to make the admission on the record, in order to avoid 
the costs of the defendants proof (see the preceding note). 
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of the plaintiff's claim to which the said plea is pleaded, and therefore 

will not further prosecute his suit in respect of the safd £ , 

parcel of the plaintiff’s claim ; and the plaintiff, as to the residue of 
the said plea, says that he was not nor is he indebted as therein 
alleged [or takes or joins issue thereon]. 

A. like replication : Amor v. Cuthhert, 1 Dowl. N. S. 160 ; 3 M. 
& G. 1 ; and see Chit. Forms, 10th ed. 118. 


Heplication of the Statute of Limitations to a Tlea of Set-off. 

(C. L. P. Act, 1852, Sched. B. 52 (a).) 

That the alleged set-off did not [nor did any part thereof] accrue 
within six years before this suit. 

Replication of the statute to part of the claim of set-off: see Mead 
V. Bashford, 5 Ex. 336. [The ahov^e general replication of the sta- 
tute seems to he sufficient : see Fairlhorne v. T)onald, 13 M. W. 
424, 426.] 


Replications, to phas of set-off, of the discharge of the plaintiff 
under the Bankruptcy or Insolvency Acts may he framed from the 
forms, ante, p. 505 .• see Francis y. Dodsworth, 4 C. B. 202. [This 
answer to the set-off must he replied specially : Ford v. Bornford, 8 
Q. B. 583,] 

Replications, to pleas of set-off, of the bankruptcy or insolvency of 
the defendant, and the vesting of the causes of set-off in his assignees, 
may he framed from the forms, ante, p. 507 : see Wickens v. Goatly, 
11 C. B. 666. 


Spibituous Liquobs. See ante, p. 600. 


Stock-Jobbing (6). 


JPleas under the Stock-Johhing Act, 7 Geo. II, c. 8. 

Plea, to an action for work done, that the work was done by the 
plaintiff as a broker in transacting stock-jobbing contracts for the 

(а) The Statute of Limitations must be replied specially to a plea of set- 
off, and cannot be relied on under a replication taking issue. {Chappie v. 
Dursion, 1 C. & J. 1.) The set-off must have been barred before the com- 
mencement of the suit-, in onler to support a replication of the statute. 
{Walker v. Clements, 15 Q. B. 1046.) 

(б) By the 7 Geo. IT, c. 8, s. 1, repealed by 23 Yict. c. 28, it was enacted 
** that all contracts and agreements whatsoever upon which any premium or 
consideration in the nature of a premium shall be given or paid for liberty 
to put upon or to deliver, receive, accept or refuse any public or joint-stock 
or other public securities whatsoever, or any part, share or interest therein, 
and also all wagers and contracts in the nature of wagers, and all contracts 
in the nature of putts and refusals relating to tlie then present or future 
price or value of any such stock or securities as aforesaid, shall be Toid ; and 
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defendants : Wells v. Porter, 2 Bin^. N. C. 722 ; Oakley v. Bighy, 
2 Bing. K. C. 732 ; Elsworth v. Cole, 2 M. & W. 31. 

Plea, to an action on a hill, that it was given as a security for 
differences on a stock-jobbing contract : Robson v. Eallows, 3 Bing. 
Is. C. 392 ; Slegg v. Phillips. 4 A. <& E. 852. 

Plea to an action for money paid, that it was paid for differences 
on stockjobbing contracts : Mortimer v. Gell, 4 C. B. 543. 


Plea, in an action by the assignees of a bankrupt for money re- 
ceived, that the money was collected and received by the defendant on 
behalf of the bankrupt in payment of stockjobbing contracts under 
which it became due to the bankrupt ; and that by the rules of the 
Stock Exchange, upon the bankruptcy, such money became distri- 
butable amongst the creditors of the bankrupt on Stock Ewhanqe 
transactions : JS^icholson v. Gooch, 5 E. & B. 999; 25 L/. J. Q. B. 
137. 


Substituted Agbeement. 


See “ Rescission of Contract,** ante, p. 673. 


Sunday Trading. 

Pleas that the contract was made upon a Sunday : under 29 Car. 
II, c. 7, J?. 1 ; Norton v. Poicetl, 4 ^1. A G. 42 ; Prate v. iJicken, 1 
C. M. & K. 422 ; Simpson v. Nicholls, 3 M. A W. 2M). [Aa* to the 

all preiniunif*, sum or sums of money wliut-irH’vcr, which sliall Ik* given, re- 
ceived, paui or dt'livertMl, ujkhi all sueh eontmets or agrtrinentn, or u])on 
any .«ueh wagers or eontraets in the nature of wae:4‘!> as afon“*nifl, sljall he 
reatored arid rejmid to the person or piTsons who shall give, pay or deliver 
the same, wlio sludl l>e at liberty within six nninths Irom and after the 
making sueh contract or agrt*emeiit or laying any such wager to sue for and 
recover the same from the jvrson or pernons to whom the same is or shall 
he paid and delivered, ^vilh double costs of suit, by net ion of debt foundivl 
oil this Act ; and it shall be sufTieieut therein for the plaintill'to allege that 
the defendant is indebted t<i the plaint il!' or has rereivi^l to the plamtiir« 
use the money or premium so paid or received, whereby the plaintiff’s ac* 
tion aecrued to him n^Tording to the form of this statute, without st‘tting 
forth the special matter.” 

This enactment did not apjilv to foreign stock {Wells v. Porter, 2 Bing. 

C. 722 ; Oakley v. Riyhy, 2*Bing. N. C. 732 ; Elmrorth v. Cole, 2 M. A 
W. 31) ; nor to railway sliares. (I/eiriff v, J*rice, 4 M. A G. .3.55.) 

M oney paid by Abe plaintiff at the defendant’s request on aceoiiiit of a 
Btock-johhifig contract within the above Act cannot be recovered. {Mortimer 
V. Ge//, 4 C. B. 543 ; and s<*e per Parke, B., Pidgeon v. Burslem, 3 Kx. 465, 
471.) So money lent for the exfircss piiqwise of settling loss<»s on 8t<a?k* 
jobbing traiisfu'tions cannot l>c recovered hack. iCannan v, Bryce, 3 B. A 
Aid. 179.) The defence must be specially pleaded. 
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construction of the above statute and the decisions wpon it^ see Chiity 
on Contracts^ %th ed, 391 ; Chittys Statutes^ ** Sunday,**"] • 


Tender (a). 


(a) Tender.] — The defence of tender consists in the defendant having 
been always ready and willing to pay the debt and having tendered it before 
action to the plaintiff, who refused to accept it. It is a performance of 
the contract on the part of the defendant so far as he could perform it, 
and was not prevented by the plaintiff’s refusal. 

If the debt be payable on a certain day, as by a bond conditioned to pay 
a sum of money on a particular day, or by the acceptance of a bill, or the 
making of a promissory note, the debtor is bound to tender on the precise 
day, and cannot plead a tender made^os^ diem. (2 Wms. Saund. 48 b, {i) ; 
Hume V. Pepfoe,S East, 168; Poole v. Tumhridge^ 2 M.&W. 223; Dixon 
V. Clark^ 5 C. B. 365, 379 ; Dohie v. Larkan^ 10 Ex. 776.) The drawer or 
indorser of a bill may, perhaps, tender the amount within a reasonable time 
after notice of dishonour, provided he does so before action. (Walker v. 
Barnes^ 5 Taunt. 240; but see Siggers v. Lewis, 1 C. M. &. R. 370; Byles 
on Bills, 9th ed. 399.) Where a bill or note is payable on demand, a tender 
of the amount of the note w ith interest may be made at any time before 
action. (iVor^ow v. Ellam, 2 M, & W. 461, 463.) The statute 4 & 5 Anne, 
c. 16, 8. 12, which gives the plea of payment post diem to actions on money 
bonds, docs not entitle the obligor to make or ]>leada tender post diem, (2 
Wins. 8aund. IB h, (i ) ; set' “ Bonds,'" ante, p. 544.) 

Wliere it dot's not appear that the debt is payable on a particular day, 
ns on the elniin in an indebitatus count, the precedents warrant a plea of 
the defeiulant’s continual rt*adiness and willingiu'ss to pay, and of an actual 
tender and refusal before action ; and if the plaintiff relies on the debt being 
payable on a particular day and the tender not being made in time, he must 
reply such facts specially. (Smith v. Manners, 5 C. B. N. S. 632; 28 L. J. 
C. I*. 220; see Kington v. Kington, 11 M. & \V. 233.) 

Tender of a smaller sum cannot be made in re&pect of a single entire 
debt of a larger amount, the ereilitor not being bound to accept less than 
his whole demand \Dia'on v. Clark, 5 C. B. 365) ; and the debtor is not 
entitled to a)>ply a set-otf in reduction of the amount due, so as to make a 
tench*!* of the* residue sulHcieut. {Searles v. Sadgrove, 5 E. B. 639 ; 25 
L. J. Q. B. 12 ; Phillpotts v. Clifton, 10 W. R. Ex. 135.) Consequently a 
plea of tender jileaded to part of an entire cause of action is bad in sub- 
stance, if the objeclioii appears on the record. Where the declaration is 
general and is not framed on a single entire cause of action, as in the iii- 
d(‘l)itatus counts, a }ilea of tender as to part may be pleaded, as the tender 
might have bivn made in respect of a single entire cause of action (Jones 
V. Owen, 5 A. «X: E. 222 ; llesketh v. Fawcett, 11 M. & W. 356) ; and a 
plea of teniler may be pleaded to part of the claim under several indebitatus 
counts, and will be a}>plied according to the evidence. (Jlobitison v. Ward, 
8 Q. B. 92(».) In such cases the plaintiff may reply that the sum tendered 
was in respect of a larger sum due on a single entire cause of action. (Hes- 
keth V. Fawcett, .supra ; Dixon v. Clark, 5 C. B. 365 ; Searles v. Sadgrove, 
5 E. & B. 639 ; 25 L. J. Q. B. 15.) It is not sufficient for such replication 
to show that tlie sum tendered was part of a larger amount due, without 
sliowing that it was due in respect of a single entire cause of action. (Hes~ 
keth V. Fawcett, supra; Brandon v, Newington, 3 Q. B. 915.) If a sum is 
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Plea qf Tender. 

That Le always was and still is ready and willing to pay to the 

plaintiff the said £ , and before action [or if the debt was pay • 

able on a day certain, on the said day of , a.d. J he 

tendered and offered to the plaintiff to pay him the same, and the 
plaintiff reftised to accept it ; and the defendant now brings the said 

£ into Court ready to be paid to the plaintiff. [If the plea is 

pleaded to part only of the declaration, it must be limited according 
to one of the forms, ante, pp. 446, 447. Any other pleas must then 


tendered in payment of several debts, without appropriation, and it is not 
Builicieni to cover all, it is not a good tender of any one of the debts. ( JETar- 
dingham v. Allen, 5 C. B. 793.) If a demand is made by the creditor’s 
attorney for payment of a debt payable on demand, a tender may be made 
of the debt alone, without the costs of the attorney’s letter. {Kirton v. 
Braiihwaite, 1 M, & W. 310; see Caine v. Coulion, 1 H. & C. 764; 32 L. 
J. Ex. 97.) 

Tender to or by one of several joint creditors or joint debtors is a valid 
tender. (See Payment f ante, p. 662; Douglas v. Patrick, 3 T. K. 683.) 
Tender may be efTeetually made to any one autliorized to receive payment 
of the debt. {Goodland v. Bleu'ith, 1 Camp. 477 ; Kirton v. Braiihwaite, 
1 M. & W. 310.) And it may be made by an agent of the debtor. (Read 
V. Goldring, 2 M. & S. 86.) 

Tender cannot be pleaded to a claim for unliquidated damages. (Dearie 
V. Barrett, 2 A. & E. 82.) It is admissible, by statute, in some actions to 
recover damages for wrongs. (See post. Chap. VI, “ Tender,^') 

The plea of tender must be accompanied by a payment of the amount 
into court, which is also stated in the plea. Without such payment into 
court the plaintiff might siun judgment for the amount to which the tender 
is pleaded. (Chapman v. Hicks, 2 C. & M. 633.) The plea carries with it 
all the effects of a pica of payment into court as an admission on tlie re- 
cord. (See '"'’Payment into Court,'^ ante, p. 666.) The defendant will not 
be allowed to plead tender together with any other plea to the same 
part of the declaration. (Mavlellan v. Howard, 4 T. R. 194; Orgill v. 
Kemshead, 4 Taunt. 459 ; Dohie v. Larkan, 10 Ex. 776 ; and see “ Pay^ 
meat into Court,” ante, p. 666.) A pica of tender as to part ma> be pleaded, 
together with other pleas to other parts of tlie declaration, without leave. 
(C. L. P. Act, 1852, 8. 84 ; ante, p. 412.) It is an issuable plea. (Noone 
V. Smith, 1 U. BI. 369} ante, p. 411.) 

If the defendant is successful on the issue raised on the plea of tender, 
he is entitled to judgment tor the costs of the action, notwithstanding the 
payment into court (Dixon v. Clarke, 5 C. B. 365, 377) ; hut if there is any 
doubt as to the sufficiency or proof of the tender, it is safer to plead pay- 
ment into Court, because if the defendant fails on the issue raised on a plea 
of tender he lius to pay all the costs of the action, wdiercas under the pica 
of payment into Court ho only pays the costs up to the lime of the money 
being taken out of Court, unless tlio plaintiff recovers a larger sum (r. 12, 
H. T. 1853). 

The plaintiff may take the money out of Court whether he confesses or 
denies the plea of tender. (Lt Grew v. Cooke, 1 B. A P. 333.) Tlie sum 
taken out of Court under a plea of tender is held not to be recovered in the 
a<;tion, so that if the plaiiitiir recovers a sum not exceeding £20 besides the 
sum so taken out, he is not entitled to have his costs taxed on the higher 
scale. (James v. Vane, 2 E. A E. 883 ; 29 L. J. Q. B. 169 ; overruling Cooch 
V. Malthy, 23 L. J. Q. B. 305 ; and see Dixon v. Walker, 7 M. A W. 214; 
Chambers v. Wiles, 24 L. J. Q. B. 267 ; Beard v. Perry, 2 B. A 8. 493 ; 31 
L. J. Q. B. 30 ; Part v. Liliicrap, 1 II. A C. 615 ; 32 L. J. Ex. 160 ; ante, 
p. 667.) 
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he limited to the residue of the claim in the same manner as where 
money is 'paid into court to 'part. See ante, p, ^ 


Replication traversing the Tender (a). 

That the defendant did not tender and offer to pay to the plaintiff 
the said £ as alleged. 


Replication that a larger Sum was Due in respect of an entire Cause 

of Action, 

That at the time of the alleged tender a larger sum than the said 

£ was due from the defendant to the plaintiff as one entire sum 

and on one entire contract, being [parcel of] the money claimed in 
the declaration and in respect of which the defendant made the 
alleged tender. 

Like replications : Dixon r. Clark^ 5 C. B. 366; Searles v. Sad- 
grove, 5 E. & B. 639 ; 25 L. J. Q. B. 15 ; Holden v, Rallantyne, 29 
L. J. Q. B. 148. 


Teucb: Act. See “ Illegality f ante, p. 602. 


Wagee. See “ Gaming f ante, p. 588. 


Waiter. 


See “ Bills of Rxchangef ante, p. 534 ; “ Rescission of 

Contract f ante, p. 673. 


{a) The plaintiff miglit also traverse the continual readiness and willing- 
ness of the defendant to pay. A replication taking issue on the plea would 
put in issue both the readiness and willingness, and also the tender. It is 
often replied 8}»eciallv that tlie plaintiff demanded the sum before or after 
the tender, and the defendant refused to pay it (1 Wins. Saund. 33 c) ; but 
such replications seem to be included in the issue on the plea, as the demand 
and refusal in such cases show that the defendant was not alw’ays ready and 
willuig to pay. (Johnson v. Clay, 7 Taunt. 486 ; Poole v. Tumhridge, 2 
M. & W. 223. 226.) The replication of a demand and refusal admita the 
tender to have been sufficient, and tlie plaintiff' must prove a subsequent 
demand of the exact sum teudered (Spyhey v. Hide, 1 Camp. 181 ; Rivers 
V. Griffiths, 5 B. & Aid. 630) ; but the plaintiff ma}' reply that a larger sum 
was due in respect of the entire debt, and that he demanded that sum. (See 
Heskeit v. Fawcett, 11 M. & W. 356 ; Searles v. Sadyrove, 5 E. A B. 639 ; 
25 L. J. Q. B. 15.) A replication that before the tender plaintiff had in- 
structed an attorney to sue, who had applied for a writ, which issued after 
the tender, was held bad. ( Briggs v. Calcerley, 8 T. R. 629.) 
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Wareanty. 


m " — 

General Issue (a). 

“Non Assumpsit/’ ante, p. 465. 


Plea denying the Warranty. 

That he did not warrant as alleged. \_It would he unobjectionable 
to use did not promise, or any other appropriate denial : C. L. P. 
Act, 1852, Sched. B. 37 ; and see ante, p. 266, n. (a).] 


Plea traversing the Preach of Warranty. 

That at the time of the alleged sale and warranty the said horse 
lor as the case may was sound. 


'Work. 

General Issue (b). 

“ Never indebted,” ante, p. 461 ; “ Non assumpsit,” ante, p. 465 ; 
“ Non est factum,” ante, p. 467. 

(a) In an action upon a warranty framed in contract, as in the form, 
ante. p. 266, “the j»lea of non assumpsit, or a plea traversing the contract 
alleged in the declaration, will ojuTate as a denial of tlie fact of tlie sale and 
warr.inty having been given, but not of the breach ” (r. 6, T. T. 1H53 ; ante, 
p. •J6r>) ; therefore the breach, if denied, must be specifically traversed. 
{Smith V. Parsons, S C. A: P. lUth) 

If the form of declaration given by the C. L. P. Act, 1852, sehed. B. 21, is 
treated as a count in tort, \^hieh it may be (see ante, jn 266, n. («)), and 
not guilty pleaded to it, that plea will deny the wrongful act alleged (see r. 
16, T, T. 1853), which sinns to be that the defendant b\ the faUe warranty 
sold the gfjods to the j»laintifb and so will put in issue the warranty, the 
breach, and tlie sale ; but it is reported to have l)eeii held tlint upon such a 
count the sale is not put in issue. (Spencer v. JUawson, 1 M. tV Koh. 552 ; 
but see Mummery v, Paul, 1 C. B. 316 ; Taylor on Kv. 5tli ed. .318.) 

In an action for the price on the .sale of a specific ehatud with a warranty, 
a breach of the warranty forms no defence; but it may be proved in re- 
duction of damages. (St.*e “ llarranty,'* ante, p. 265.) 

In an ac*tion on a sale of unascertained goods by a warranted description 
for not accepting, the tlefeiiduiit may plead that tlie plaint iff was not rtwly 
and willing to deliver goods answenug the contract. {A nte, p]>. 267, 676.) 
To a sjiecial count for the jirice he might plead that the plaintiifdid not deliver 
such good** ; and if tlie purchaser has accepted the goods, ami is sued for 
tlie price under an indebitatus count, he may filiow' the actual value of the 
goods in reduction of damages. (Ante, p. 267 (a).) 

(b) As to the effect of the general issue, never indebted, to tlie indebitatus 
count for work, see mute, p. ^61 n. The general issue to the special eounta 
given ante, j), 271, 272, is non assumpsit or non est factum, according to the 
form of the contract. Tlie efleet is to deny the contract alleged ; see ante, 
p, 465 (a), 467 (a). The performance of conditions precedent must be 
denied .sj-iccificully. The breach alleged must be traversed in terms. 
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CHAPTEE VI. 

PLEAS AND SUBSEQUENT PLEADINGS IN ACTIONS FOR 

WRONGS. 


The General Issue (a). 

JPlea of the General Issue^ Not Guilty. (C. L. JP* Act, 1852 , 

Sched. JB. 43.) 

That he is not guilty. 


(d) The General Isstte^ — See the observations on the plea of the general 
issue in actions on contracts, ante^ p. 460. 

The most common form of the general issue in actions for wTongs is the 
above plea of not guilty. In actions for detaining the plaintiflT s goods, the 
form of plea is that the defendant does not detain, non detinet, or did not 
detain tlie goods (See Detention^' post ^ p. 728.) In actions of replevin 
the form is that he did not take, non cepit. (See “ Repteviny^ post, p. 777.) 

It is sometimes doubtful whether a count is framed upon a contract or for 
a wrong, and consequently w hether the general issue appropriate to the for- 
mer or the latter form of action should be used. Such cases are provided 
for by the C. L. P. Act, 1852, s. 74, which enacts that, “whereas certain 
causes of action may be considered to partake of the chameter both of 
breaches of contract and of wrongs, and doubts may arise as to the form 
of pleas in such actions, and it is expedient to preclude such doubts, any 
plea which shall be good in substance, shall not be objectionable on the 
ground of its treating the declaration either as framed for a breach of con- 
tract or for a wrong.” In such doubtful cases tlierefore either form of 
general issue, non assumpsit or not guilty, may be pleaded without objec- 
tion, but with a different result; as the latter denies the breach or wrongful 
act, and admits the contract or duty charged ; the former denies the con- 
tract or duty, and admits the breach or wrongful act. 

The following arc the Rules of Pleading of T. T. 1853, w'hich relate to 
the general issue in actions for w'rongs : — 

By r. 16, T. T. 1853, “ In actions for torts, the plea of not guilty shall 
operate as a denial only of the breach of duty or wrongful act alleged to have 
been committed by the defendant, and not of the facts stated in the induce- 
ment, and no other defence than such denial shall be admissible under that 
plea ; all other pleas in denial shall take issue on some particular matter of 
tact alleged in the declaration. 

“ Rjcempli y rat id. In an action for a nuisance to the occupation of a house 
by carrying on an offensive trade, the plea of not guilty will operate as a 
doniiil only that tlie defendant carried on tlie alleged trade in such a w'ay as 
to be a 7)uisance to the occupation of the house, and wdll not operate as a 
denial of the plaintiff’s occupation of the house. 

“ In an tiction for obstructing a right of way, such plea will operate as a 
denial of the obstruction only, and not of the plaintiff’s right of w’ay. 

“ In an action for slander of the plaintiff in his office, profession, or trade, 
the plea of not guilty w'ill operate in denial of speaking the words, of speak- 

2 11 
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Fleas, etc,, in Actions for Wrongs, 

Flea of Not Ouilty by several Defendants, 

That they are not, nor is either [or any] of them, guilty. 


ing them maliciously, afid in the defamatory' sense imputed, and with re- 
ference to the plaintiff’s office, profession, or trade ; but it will not operate 
as a denial of the fact of the plaintiff* holding the office or being of the pro- 
fession or trade alleged. 

“ In actions for an escape, it will operate as a denial of the neglect or de- 
fault of the slieriff or his officers, but not of the debt, judgment, or prelimi- 
nary proceedings. 

“ In actions against a carrier, the plea of not guilty will operate as a denial 
of the loss or damage, but not of the receipt of the goods by the defendant 
as a carrier for hire, or of the purpose for which tliey were received.^’ 

By r. 19, “ In actions for trespass to land, the plea of not guilty shall 
operate as a denial that tlie defendant committed the trespass alleged in the 
place mentioned, but not as a denial of the plaintiff’s possession, or right 
of possession of that place, which, if intended to be denied, must be tra- 
Tersed specially.” 

By r. 20, “ In actions for taking, damaging, or converting the plaintifTs 
goods, the plea of not guilty shall operate as a <lenial of the defendant 
having committed the wrong alleged, by taking;, damaging, or converting 
the gocxls mentioned, but not of the jduintilf's property therein.” 

By r. 15, “In actions for delainin;; goods, the plea of non deiinet shall 
operate as a denial of the detention of the goods by the defendant, but not 
of the plaintiff’s property therein ; and no other defence than such denial 
shall be admissible under that plea.” 

By r. 17, “ All matters in confession and avoidance shall be pleaded spe- 
cially, as in actions on contract.” 

The effect of the above rules may lie statixl generally to be, that the plea 
of the general issue is a denial of the wrongful act alleged only, and not 
of the facts stated in the inducement ; that the inducement and all other 
traversable allegations whicli are not included in this denial are admitted, 
and must, if denied, be specifically traversed ; and that all matters in con- 
fession and avoidance must be pleaded specially. 

The term, “ wrongful act,” used above, means merely the act charged as 
the injury j and tlie plea denies the bare act only and not its wrongful quality 
under tlie particular circumstances, except where the aet is expressed by a 
legal term necessarily involving its wrongfulnC'S, as in the instances of au 
** assault,” and of a “ conversion” of goods, etc. (See infra,) 

The “inducement” includes the statement of all facts necessary to the 
assertion of the right injured, and necessarily ])re(^edcnt to the injurious 
act. ( Wriyht v. Lainson^ 2 M. & W. 7^19, 7 M, 7 18 ; and see ante^ pp. 7, 466.) 
It is generally placed first in the declaration ; but the effect of the ])lea, in 
admitting all facts stated by way of inducement, is not altered by their po- 
sition. {Letris v. Alcocky 3 M. A W, 1H8 ; Dunford v. TratiUs^ 12 M. A W. 
529 ; M if chef I v, Crasswefler^ 13 C. B. 237 ; 'Torrence v. Gihhins^ 5 Q. B. 
297 ; Grew v. ll'df^ 3 Ex, 801. j 

“ Matters in eotifession and avoidance” arc tliose which consist of new 
facts showing either tliat the act was not w'rongful by reason of some ex- 
cuse or justification, or that, although it was wrongful, the causes of ac- 
tion has been satisfied or discharged by mutter subsequent. (See ante, 

p. 437.) 

In order to explain the scope of the gcncnil issue, the injury or wrongful 
act may bo referred to three classes; — 1. A simple act actionable in itself, 
independently of the mode of doing it and of its consequences. 2. An act 
not injurious in itself, but only as done in an injurious manner, 3. An act 
injurious only by reason of the consequences resulting from it. 
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JPlea of Not Guilty in an Action against Nushand and Wife for a 

Tort committed by the Wife, • 

That the defendant G, [the Christian-name of the wife'\ is not 


1. Where the act charged as injurious is a simple act^ actionable in itself, 
independently of the mode of doing it or of its consequences, the plea denies 
only that the defendant did such act. 

Tlius in an action for a trespass to the person, as an assault, battery, or 
imprisonment {ante^ p. 411), it denies merely that the defendant did any 
act amounting to the trespass charged. Under the issue raised by this 
plea, he may show that the act was done by the leave and licence of the 
plaintiff {Christopherson v. Bare^ 11 Q. B. 473), or that it was merely 
toucliing the plaintiff for the purjiose of calling his attention {Coward 
V. Baddeley^ 4 H. & N. 478 ; 28 L. J. Ex. 260) ; which acts do not amount 
to trespasses. Or the defendant may prove that the alleged act was the 
result of accident or of some agency over which he had no control, so that 
it was not his act. {Gibbons v. Peppery 1 L. Raym. 38 ; Wakeman v. Robin- 
soUy 1 Bing. 213 ; Hall v. Fearnlepy 3 Q. B. 919.) But any defence which 
admits that the act was a trespass, and that it was the defendant’s act, 
although unintentional or accidental, as that the plaintiff by his own negli- 
gence or otherwise made the defendant do it, or that it w’as justiBable, as 
by virtue of a ca, sa.y must be specially pleaded. {Hall v. Feamleyy supra ; 
Knapp v. Salsbnrpy 2 Camp. 500.) 

In actions for trespasses to land (ante, p. 415), the plea of not guilty 
denies that the defendant committed the act of alleged trespass in the place 
mentioned ; but it admits the plaintiff’s possession, or right of possession of 
that place, which is matter of inducement, and must, if denied, be traversed 
specifically (r. 1ft, T. T. 1853) ; and any defence which shows that the act 
was lawful, ns the exercise of a right of way, must be specially pleaded. 

In actions for trespasses to the plaintiff's goods, as by taking or damag- 
ing them {antpy p. 414), it denies that the defendant committed the act 
alleged (r. 20, T. T. 1853) ; it admits the plaintiff’s property in the goods, 
which, if denied, must be specifically traversed ; and any excuse or justifi- 
cation, as that the goods were taken under a fi.fa., cannot be shown under 
the general issue, but must be pleaded specially. 

But in the action for converting the plaintiff's goods, the conversion is 
held to mean an act n(*cessarily wrongful, under the actual circumstances 
(see antcy p. 290); and the plea of not guilty puts in issue all the facts 
which show the act to be wrongful (TTbitmore v. Oreeney 13 M. & W. 104, 
107 ; Young v. Cooper, 6 Ex. 259 ; overruling Standi fe v. Hardwick, 2 
O. M. K. 1 ; and see Ringham v. Clements, 12 Q. B. 260); except the 
plaintiff’s property in the goods {Barton v. Brown, 5 M. & W. 298), wliich 
is admitted by the plea. Under the general issue in this action the defen- 
dant may prove any facts justifying his act, wdiich are not inconsistent with 
the plaintiff’s admitted property in the goods, as that the goods were con- 
verted under a distress, or under a writ of Ji-fa. ; and such defences should 
not be specially pleaded. (See Unwin v. St. Quintiny 11 M. &. W. 277, 286.) 

In actions for detaining the jdaintiff’s goods {ante, p. 311), the plea of 
non detinet denies the detention of the goods by the defendant, which means 
a detention adverse to or against the wdll of tlie plaintiff, but does not in- 
T'olvc any circumstances tending to show that it is wrongful. {Clements v. 
Flight, i6 M. & W. 42; and see Mason v. Farnell, 12 M. & W. 674; 
Whitehead v. Harrison, 6 Q,. B. 423, 429.) No other defence than such 
denial is admissible under this plea ; and it admits the plaintiff’s property 
in the goods (r. 15, T. T. 1853). 

In actions of replevin {ante, p. 392), the plea of non cepit puts in issue 
the taking of the cattle or goods, and the taking in the place alleged. 
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In actjond for obstructing a right of way, or disturbing a right of common, 
or diverting a watercourse, or obstructing lights, not guilty denies the ob- 
struction, disturbance or diversion only, and no matters of excuse or justi- 
fication can be shown under this plea. {FranJaim v. Lord Falmouth^ 2 A. 
& E. 452.) It admits the plaintiir’s right and his possession of the tene- 
ments to wliich the right is appurtenant. 

In an action for infringing a copyright or a patent, the plea of not guilty 
denies the act of infringement only. (S/ead v. Anderso^i^ 4 C. B. 806; 
Oamhart v. Sumner^ 5 H. <fe N. 5 ; 29 L. J. Ex. 98.) In an action for 
infringing a copyright, it admits the plaintiff’s subsisting copyright and all 
the circumstances necessary to suj^port it. In an action for the infringe- 
ment of a patent, it admits that the invention w'as new, that tlie plaintiff 
was the inventor, the gnnit of the letters-patent, and tlie sufficiency of the 
letters-patent and of the s}>ccification. 

In an action for the loss or damage to goods by a carrier, it denies the 
loss or damage only and admits tlie receipt of tlie goods by the defendant 
as a carrier, and the terms and purpose of the bailment (r. 16, T. T. 1853 ; 
and see Webb v. Fage, 6 M. & G. 196). 

2. AVhere the act is not in itself injurious, but becomes so only by the 
mode of doing it, the plea of not guilty denies both the act and the mode of 
doing it. 

Thus in actions for defamation (nw/e, p. 301) it puts in issue the publica- 
tion of the words maliciously and witli a defamatory njcaning {Parmiter v. 
Coupland^ 6 M. & W. 105; liatflis v. Lawrence^ 11 A. & K. 920); but 
the malice of tl»e defendant (except in the c‘ase of a ])rivilegcd occasion) is 
conclusively presuintnl in law from the matter j>uhli>iied being defamatory 
and false. (Bromage v. Proxser, 4 B. C. 254 Jiaire v. Wilson, 9 B. & 0. 
643 ; Fisher v, Clement, 10 B, A C. 475.) It admits that the defamatoiy 
matter is false ; and the truth, if relied on as a delVaice, cannot be given in 
evidence under this plea, but must be pleaded specially. ( l^nderwood v. 
Pori'S, 2 Stra. 12CK); Smith Bichardson, Wille.^, 20; 1 Wms. Saund. 
130, n. (1).) In an action for slander of the j>laintiff in his office, profes- 
sion or trade [ante, ]>. 308), it denie.s the speaking of the words, the speak- 
ing of them maliciously and in tlie (hffamatory sense imputed, and with 
reference to tlie jilaintifr’s office, jirofession or trade; hut it admits tho 
fact of tlie plaintiff' holding the office or being of the jirofession or tnide 
alleged ir. 16, T. T. 1853j. In actions for words whieh are eharged ns 
having been used in a peeulinr defamatory sense, the plea of not guilty to 
a declaration in the form in use since theC L, IV Act, 1852 [ante, p. 305), 
denies the innuendo or meaning imputed to tin* words, and denies that they 
art* dofamatorv either with or without that meaning. (See Walkin v. JJally 
L. R. 3 Q. B.‘396 ; 37 L. J. Q. B. 125.) 

I'nder the general i.'^siie in actions for defamation, the defendant may 
rely on the writing or sjieiikmg of tlie words having been on a privileged 
occasion, so as not to constitute an jK'tumahle puhlieation. {Ante, p, 302; 
1 \\ ms. Saund. 130 {d) ; Lillie v. Prire, 5 A. & K. 615; lloore v. Silrerlock, 
9 C. B. 20; Earl Lucan v, Smith, 1 11. k N. 481 ; 26 L. J. Kx. 94.) But 
the ]>l}iinti£f may in sueli ea.se sliow' that the publication was not within 
the privilege, by jiroving actual malice in the def«*ndant {Taglors, Uan'hittSy 
16 B. 308j ; for w'hich purpose he may prove that the charge wau false 
to the knowledge of the defendant. {Founlatn v. Boodle, 3 Q. B. 5.) 

In actions for maliciously and without ]>rohahU* cause prosecuting legal 
proceedings against the plaintiff' (a»/e, p. 350), tlie plea of not guilty denies 
the proseciitiofi of tlie proceedings, the absence of probable enuse, and the 
malice. [Mitchell v. Jenkins, 5 B. A Ad. 588; Cotton r. Browne, 3 A. & E. 
312 ; llounsjield v. l)rury, 11 A. A E. 98.) It a/lmits tlio allegation of the 
ttniiiriation of the jiroeeedings, which, if intended to be denied, must bo 
traversed sejiaratcly. ( Watkins v. Lee, 5 M. & W. 270 ; Atkinson v. Ealeigh, 
3 Q. B. 79 ; liaddrick v. Reslojp, 12 Q. B. 267.) 
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3. Where the act becomes injurious only by reason of tlie consequences 
resulting from it, or the consequences resulting from the mode of doing the 
act, the plea of not guilty denies both the act and its consequences, or the 
act and the mode of doing it and its consequences. 

Thus in actions for slander in respect of words not actionable in them- 
selves, but only by reason of special damage caused by them {ante, p. 311), 
it puts in issue the speaking of the words, the speaking of them maliciously 
and in the defamatory sense imputed, and the special damage alleged to 
have been caused thereby. ( Wilhy v. JSlston, 8 C. B. 142.) In such actions 
the plaintiff cannot prove general damage beyond the special damage laid. 
{Dixon V. Smith, 5 H. & N. 450 ; 29 L. J. Ex. 125 ; ante, p. 306.) 

In actions for fraud {ante, p. 333), it denies that the defendant made the 
representation charged, that it was false, that he made it knowing it to be 
false or at least without a belief of its truth, that he made it with the intent 
to induce tlic plaintiff to act upon it, that the plaintiff did act upon it, and 
that he sustained the alleged damage in consequence. (Mummery v. jPaul^ 
1 C. B. 316 ; Mawlings v. Bell, 1 C. B. 951 ; Freeman v. Cooke, 2 Ex. 654 ; 
Cornish v. Alnnyion, 4 IT. & N. 549 ; 28 L. J. Ex. 262 ; Eastwood v. Bain, 
3 H. & N. 738 ; 28 L. J. Ex. 74.) So in an action for fraud in selling a 
business by a false representation as to its value, it denies that the defen- 
dant made the re[)resentation, that it was false, that he knew it to be so, 
and the sale by reason of it. {Mummery v. Paul, supra.) So in an action 
for the sale of a horse by a false warranty, it would seem to deny the war- 
ranty, the unsoundness, and the sale ; but it is reported to have been held 
in one case, where (he sale seems to have been stated by way of inducement, 
that it was not put in issue b}" this plea. {Spencer v. Dawson, 1 M. & Rob. 

In actions for an injury caiised to the plaintiff by the defendant’s negli- 
gently doing an act (ante, p. 36S), the plea of not guilty denies that the 
defendant did tlu* act, tliat he did it negligently, that the alleged damage 
happeiud, and that it was caused by the lu'gligence. Under this issue the 
defendant may show that the ])laintiff caused the damage by his own want 
of care, so that it was not attributable to the act of the defendant. (See 
“ post, p. 752.) 

In eases of negligenee resulting in acts of trespass, ns in collisions, if the 
declaration charges tin* injury as a direct trc.*'pa^s {ante, p. 369 (o) ), and not 
as the conseq\icnce of the negligence of the defendant, the ]>lea of not guilty 
denies the mere act alleged ; and any defence admitting the act to be that of 
the defendant, as that it was caused by the plaintiff’s negligenee, must be 
specially pleaded, {Knapp v. Salsbury, 2 Camp. 500; Ball v. Fearnley, 3 
Q. B. 919; APLauyhlin v. Pryor, 4 M. & O. 48.) 

In actions for collisions arising from negligent driving, where the declara- 
tion states by way of inducement that the defendant was possessed of a car- 
riage, or that a carriage w'ns under his inanagement or that of his servant 
at the time of the injury, these facts are admitted by the plea of not guilty. 
(Tarerner v. Little, 5 Bing. N. C. 678 ; Bart v. Crowley, 12 A. & E. 378 ; 
Dunford v. Tra tiles, 12 M. & W. 530.) But in a doelaration charging 
that the defendant by liis servant negligently drove a cart and horse and 
injured the plaintiff, an allegation by way of inducement “ that the defen- 
dant was jjosses8t‘d of a cart and horse, which was being driven by his ser- 
vant,” without stating “at the time of the grievance complained of,” was 
held an immaterial allegation and not traversable, and therefore not ad- 
mitted, and the defendant was allow'ed to show’ under the plea of not 
guilty that the driver was not his servant. {Mitchell v. Crassweller, 13 C. 
B. 237.) 

In actions by a master for damage done to him in respect of his servant, 
as for loss of service occasioned by enticing aw ay his servant or seducing his 
female servant {ante, p. 359), the plea of not guilty denies the act of en- 
ticing or seduction alleged, aud also the damage susiaiuod by the master 



702 


JPleas, etc., in Actions for Wrongs. 


in consequence, and actual damage or loss of service must be proved in order 
to sustain the action. (Orinneli v. JFells^ 7 M. & O. 1033 ; JEager v. Grim- 
wood^ 1 Ex. 61 ; Dat'ies v. Williams^ 10 Q. B. 725.) In actions for enti- 
cing away or liarbouring the plaintitra servant, it also denies that the defen- 
dant knew of the service. {Fores v. Wilson, Peake, 55.) The allegations of 
the service and similar allegations are admitted by the plea of not guilty. 
Where tlie declaration contains an inducement that O. H. was the servant 


of the plaintitf, and tlien charges that tlie tlefendant beat or seduced 1[, 
(a.s in the form ante, p. 359), or that the defendant beat or seduced 0. II., 
then being the servant of the plaintiff, the plea of not guilty denies the act 
done to G. H. only, and admits that O. II. was the servant of the plaintiff 
{Torrence v. Gihhins, 5 Q. B. 297) ; and even where the declaration contains 
no formal inducement, but charges merely tliat the defendant beat or seduced 
the plaintiff’s servant, witliout naming or identifying the person (as iti tlie 
form given for the action for criminal conversation in the C. Ij. P. Act, 1852, 
Sched. B. 27), it seems that it is not necessary for the plaintiff to prove tlie 
relationship of servant {Kenrick v. Harder, 7 E. & B. 628) ; but it has been 
said tliat in this case some proof of the identity of the servant must bo 
given. (Per Crompton, J., lb. 631 ; and see Forman v. Dawes, C. & Mur. 
127 ; but see Dnnford v. Trattles, 12 M. A \V. 52Jh) 

In ac'tions against a master for an injury done by his servant (ante, p. 361), 
the plea of not guilty denies the act of the servant ; and where a particular 
person is referred to in the declaration, by way of inducement, as being the 
servant, this is admitted by the plea {Hart v. Crowleg, 12 A. A K. 378) ; but 
if the declaration alleges directly that the tlefendant did the act or that the 
defendant by his servant, without naming or identifying him, did the act, the 
general issue denies that the person who in fact «h<l the a(‘t wna the servant 
of the defendant, so as to render the latter responsible. (Mitchell v. Crass- 
iveller, 13 C. B. 237.) 

In actions by a servant against his master fir negligently providing un- 
safe materials and implonients for the w'ork (ante, p. 362), it puts in issue 
the dangerous character of the materials or iinnlcnients, also the knowledge 
of the master and the ignorance of the plaintitf of these eireuinstanccs, and 
that the damage to the plaintiff was occasioned thereby. (Sec the eases cited 
ante, p. 362, (a ) ) In actions by a servant against hi.‘^ master for m^gligently 
employing an incoinjictent fellow-servant, it detiies the employment and in- 
competency of the fellow’- servant, the damage caused to the plaintiff by his 
ineompetciH’V, and the negligence of the defendant in emjiloying him. (See 
Tarrant v. Webb, 18 C. B. 797 ; 25 L. J. C. P. 261.) 

In actions again^t the sheriff for negligence or default of duty {ante, p. 
396), tlie plea of nut guilty denies the negh'et or default alleged. In an 
action for a false return, it denies tliat he made the alleged return. In an 


action for an escape, it denies the escape (r. 16, T. T. 1853 ; see Sherijf',^^ 
post, p. 785 i, and except in actions for negligence or default of duty in the 


execution of final proee8.s agaiinst the person, it denies any actual damage 
as well as the act of default or imgleet causing .such damage ; for in these 
cases the action cannot be sustamed without jiroof of actual damage re- 
sulting from the neglect or default. {Wg/ie v. Hirch, 4 Q. B. bfiO; Hales 
V. Wingfield, ib. 58<>, n. ; Williams v. Mostyn, 4 M. & W. 145.) In ac- 


tions for default in arresting or for an ef»capc on final process, it denies the 
default only ; and the plaintiff is entitled to recover nominal damages at 
least, although no actual damage is jiroved. (See ante, p, 396, U)l.) Un- 
der this issue the defcMridant may show’ that the bailiff guilty of the default 
was spe^nally apj>ointx!d by the plaintiff {Ford v. Leche, 6 A. & E, 699) ; 
but he cannot show an authority from the plaintiff not to execute the writ. 
(Ilowden v. Standish, 6 C. B. 504.) Ho may show that he discharged the 
prisoner under an order of protection from the Insolvent Court. ( Wallinger 
V. Gurney, 11 C. B, N. S. 182 ; 31 L. J. C. P. 55.) The plea admits all the 
preliminary proceedings stated os matters of inducement (r. 16, T. T. 1853). 
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Thus, in an action for not levying under it admits the judgment, the 

■writ, the indorsement, the delivery to the sheriff, that goods were in j) 08 se 8 - 
sion of the debtor, and that the defendant was sheriff, and denies only the 
default in levying. In an action for making a false return to a writ of Ji.fa.^ 
it admits all the matters above mentioned, and also that the defendant levied 
the money, if stated in the declaration. {Wright v. Lainson^ 2 M. & W. 739; 
Lewis V. Alcock^ 3 M. & W. 188; Rotoe v. Ames, 6 M. & W. 747.) In an 
action for an escape it admits the debt, judgment, and all the preliminary 
proceedings (r. 16, T. T. 1853 ; ante, p. 698). 

In actions for damage caused by the defendant carrying on a trade or 
doing an act so as to be a nuisance, the plea of not guilty denies that the 
defendant carried on the trade, or did the act in such a way as to be a nui- 
sance, and that the plaintiff suffered the alleged damage from it (r. 16, T. 
T. 1853 ; aa/e, p. 697). The case of Hole v. Barlow (4 C. B. N. S. 334 ; 
27 L. J. C. P. 207), which held that under this issue the defendant might 
show that the trade was carried on in a proper and convenient place, and 
was a reasonable use of the defendant’s land, has been overruled in the 
Exchequer Chamber. {Bamford v. Turnley^ 3 B. & S. 62 ; 31 L. J. Q. B. 
286 ; and see aid(\ p. 3S2.) In an action for constructing a cesspool near 
a well, and thereby coptaminating the water of the well, it denies both the 
fact of the construction of the cesspool and that the water was thereby 
contaminated. {Norton v. Scholefieldy 9 M. & W, 665.) Under this issue 
the defendant cannot assert a right to make the alleged nuisance, as by 
a user for twenty years, but must plead it specially. {Flight v. Thomas^ 
10 A. & E. 590.) 

In an action by a reversioner for an injury done to his reversion to land 
demised to a tenant (anie^ p. 393), it denies the injurious act of the defen- 
dant, and that damage was thereby caused to the reversion. (Young v. 
t<peucer^ 10 B. & C. 1 to ; Kidgill v. 1/oor, 9 C. B. 365.) It admits the 
demise, the tenancy, and the reversionary intere.st of the plaintiff. (Rainev. 
Alderson, 4 Bmg. N. C. 702 ; Grenfell v. Edgeotne^ 7 Q. B. 661.) In an 
action for waste by non-repair, it puts in isNue only the want of repair, and 
not the wrongfulnesH of it. (Bacon v. Sniilhy 1 Q. B. 315, 346.) 

In an action by the owner of a n*versionary interest in goods let to hire 
to a third per^on (ante, p. 395), it denies any actual damage to the goods, 
which must be proved in order to sustain the action [Tancred v. Allgood, 
4 II. & N. 438 ; 28 J... J. Ex. 362) ; but it admits the alleged reversionary 
interest of the jdaintiff. 

Ill actions for kiu)wingly keeping a mischievous animal, which injured 
the plaintiti* (ante, p. 366), the plea of not guilty denies that the defendant 
kept the animal, that tlie animal was mischievous, that the defendant knew 
it to be so, and tliat it did the injurv. (Thomas v. Morgan, 2 C. M. & B. 
496 ; Card v. Case, 5 O. B. 622.) Umler tliis issue the plaintiff is not re- 
quired to prove negligence on the part of the defendant in keeping the mis- 
chievous animal, it being suHicient to prove that he kept it with a know- 
ledge tliat it was mischievous. (Mag v. Burdell, 9 Q. B. 101.) It is said 
that the fact that the plaintiff brought the injury on himself by wdlfully 
going within reach of the animal after warning of its miseluevons nature, 
must, if a defence, be specially jileaded. (Mag v. Burdett, 9 Q. B. 101, 113 ; 
and see Fleeming v. Orr, 2 AlacHp U. L. Casra, 14.) In an action for an injury 
done to sheep or cattle by a dog under the 28 & 29 Viet. c. 60, it will not 
be necessary to yirove a previous mischievous propensity in the dog, or the 
owner’s knowledge of such propensity, or negligence on the part of the 
owner (see ante, p. 367). 

In an action against a witness for not attending a trial upon a subpoena 
(ante, p. *131), it denies the neglect of the defendant and the damage to the 
plaintiff arising therefrom. Actual damage is essential to the action, but a 
loss of the costs on some of the issues is sufficient, although the plaintiff 
had not a good cause of action. (Couling v. Coxe^ 6 C. B. 703 ; and see 
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Flea of the General Issue hy Statute (a). 

By Statute That he is not guilty [or, if there are several de- 
[state also in > fendants that they are not, nor is either or any of 
the margin of) them, guilty]. 

the plea the year of the reign or years of the session in which the Act 


Needham v. Fraser^ 1 C. B. 815 ; Yeatnian v. Dempsey, 7 C. B. N. S. 628 ; 
29 L. J. C. P. 177.) In such actions, the plea of the general issue admits 
the allegations that the plaintiff had a good cause of action, and that the 
eridence of the defendant was material. (Needham v. Fraser, supra.) 

The effect of the plea of the general issue will be found stated more fully 
under the various titles throughout the following precedents of pleas. 

(o) The General Issue by Statute .'] — By certain statutes defendants are 
privileged to jilead the general issue and to set up in evidence under that 
plea special defences which would otherwise require to be pleaded. 

Thus by the 21 Jnc. I, c. 4, s. 4, it is enacted “ that if any information, 
suit, or action, shall be brouglit or exhibited against any person or persons 
for any offence committed or to bo commitfed against the form of any penal 
law, either bv or on behalf of the king or by anv other, or on behalf of the 
king and any other, it sliall be lawful for such defendants to ])lead the general 
issue, that they are not guilty, or that they owe nothing, and to give such 
S{>eeial matter in evidence to the jury tliat shall try tlie same, whieli matter 
being pleaded had been a good and suflieient matter in law to have dis- 
charged the sahl defendant or defendants against the said information, suit, 
or action ; and the said matters shall be then as available tt) him or them, 
to all intents and purposes, as if he or they had suHiciently pleaded, set 
forth or alleged the same matter in bar or discharge of such information, 
suit or action.” As to the plea of nit dehet under this statute, see ante, 
p. 462. 

This section of the above statute applies to subsequent statutes giving 
penal actions {Earl Sjfencerv. Sirannell^S M. Si W. 151, 1(55; Jones v. 
Williams, 4 M. & W. .'t75) ; as the 11 Geo. II, c, 19, s. 4, for tlie double 
value of goods fraudulently removed by a tenant (Jones \. Williams^ supra) ; 
the 22 Geo. II, c. 46, s. 11, giving a penal action against a deputy clerk of 
the peace for practising as an attorney. {Faulkner v. Chrretl, 5 A. & K. 213.) 
It applies both to acti(ms given to informers, and to actions for penalties 
given to the party grieved, though the previous sections of the statute do 
not apply to actions given to parties grieved. [See Fife liousjield^to Q. B. 
160 ; a^de, p. 232.) 

By the effect of tlie 7 Jnc. I, c. 5, and the 21 .Tac. I, e. 12, s. 5, if any 
action u|K>n the case, trespass, battery, or false iTn))risomnent shall he 
brought against any justice of the peace (as to justices of the peace, see 
infra), mayor, or bailiifof city or town corporate*, constable, church wardens, 
or overseer of the j)Oor and tlieir deputies, or any other which in their aid 
and assistance or hj tlicir commandment shall do anything touching or con- 
cerning his or their offee or olh’ces for or concerning any matter, cause, or 
thing by them done by virtue or reason t>f their or any of their ofTlce or 
offic(*8, it shall he lawfpl for all and every person and juTsons aforesaid to 
plead thereunto tlie general issue that he or tht‘y arc not guilty, and to give 
such s[K^eial matter in evidence to the jury which .shall try the same, wliich 
special matter being pleaded had been a good and suffieient mutter in law 
to have discharged the said defendant or defendants of tlie trespass or other 
matter laid to his or their charge. 

By the 1 1 & 12 A'ict. c. 44, s. 17, so much of the above Acts as relates to 
actions against justices of tlie peace was rej>ealed, and by s. 10 it was onaett'd 
“ that in eveiy action against any justice of the |>cace Ibr anything done by 
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or Acts of Parliament relied upon was or were passed, and the 
chapter and section of each of such Acts, and also specify whether 
they are public Acts or otherwise, as in the form given Under the 
title “ Distress," post, p. 729 .] 


him in the execution of his office, the defendant shall be allowed to plead 
the general issue, and to give any special matter of defence, excuse or justi- 
fication in evidence under such plea, at the trial of such action. (See “ */«#- 
tice of Peace f ante, p. 345.) 

By the 42 Greo. Ill, c. 85, s. 0, the above provisions of the Act 21 Jac. I 
are extended “ to all persons having, holding, or exercising, or being em- 
ployed in, any public employment, or any office, station or capacity, either 
civil or military, either in or out of this kingdom, and who, under and by 
virtue, or in pursuance of any Act or Acts of Parliament, law or laws, or 
lawful authority within this kingdom, or any Act or Acts, law or laws, or 
lawful authority in any colony, or foreign pos.siession of his Majesty, have, 
by virtue of any such jiublic employment, or such office, station, or capacity, 
power or authority to commit p(‘rsons to safe custody ; and all such persons 
having sucdi power or authority as aforesaid, shall have and be entitled to 
all the privileges, benefits, and advantages given by the provisions of the 
said Act, as fully and etlectually to all intents and purpose as if they had 
been specially named therein.” 

By the “ Customs Consolidation Act, 1853,” 16 & 17 Viet. c. 107, ss. 313, 
317, in actions against any officer of the army, navy, marines, customs, or 
excise, or against any person acting under the direction of the commissioners 
of customs, for anytliing done in the execution of or by reason of his office, 
the defendant may plead the general issue and give the special matter in 
evidence. (See “ Ojflcers of Revenue f ante, p. 38 1.) 

By the various statutes regulating the metropolitan police, the rural 
police, the police of towns, and special constables, in any' action brought 
against any person for anything done hi pursuance of any of those acts, the 
defendant may plead the general issue and iiive the special matter in evidence 
at the trial. (See Chitty’s Statutes, tit. Police f and see “ Police f ante, p. 
389.) So also by the Mutiny Act. (See 31 Viet. c. 14, s. 89 j 31 Viet. c. 
15, 8. 90.) 

By the 13 & 14 Viet. c. 61, s. 10, in any action brought against the bailiff 
of a county court, or any person acting by his order and in his aid for any- 
thing done in obedience to any warrant of the Court, the defendant may 
plead the general issue and give the special matter in evidence at the trial. 
{Da vies V. Fletcher, 2 E. & B. 271.) This enactment extends to clerks of 
county courts. {Dews v. Riley, 11 C. B. 431.) And by 15 & 16 Viet. c. 54, 
B. 6, the same ])rivilege i.s given in any action against any person for any- 
thing done in pursuance of any act relating to the county courts. (See 
“ County Courts,'^ ante, p. 3(X).) 

By the Bankrupt Law Consolidation Act, 1849, 12 & 13 Viet. c. 106 
(with which the Bankruptcy Act, 1861, is to be construed as one Act, see 24 
& 25 Viet. c. 134, s. 232), s. 159, in any action against any person for any- 
thing done in })ursuancc of that Act, the defendant may plead the general 
issue and give that Act and the sjiccial matter in evidence at the trial, and 
that the same was done by the authority of that Act. 

By the 24 & 25 Viet. c. 96 (consolidating the statute law relating to lar- 
ceny), 8. 113, by the 24 & 25 Viet. c. 97 (consolidating the statuti* law re- 
lating to malicious injuries to property), s. 71, aud by the 24 & 25 Viet, 
c. 99 (consolidating the statute law against offences relating to the coin), 
B. 33, ill any action against any person for anything done in pursuance of 
any of those Acts, the defendant may plead the general issue, and give 

2 H 3 
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those Acts and the special matter in evidence at any trial to be had there- 
upon. 

By the 5 & 6 Will. IV, c. 50, s. 109 (relating to highways in general), 
“ in actions for anything done in pursuance of or under the authority of 
that Act, the defendant may plead the general issue and give that Act and 
every special matter in evidence.” This Act is to be construed as one with 
the Act for the better management of highways, 25 & 26 Viet. c. 61, and 
27 & 28 Viet. c. 101 ; see “ Highways,^' ante, p. 337. 

By 11 & 12 Viet. c. 63, s. 139 (the Public Health Act), in actions for any- 
thing done under tliat Act by or under tlie direction of a local board of 
health, the defendant may plead the general issue and give that Act and 
all special matter in evidence thereunder. (See “ Public Health, ante, p. 
391.) So also in actions for anything done under the Metropolis Manage- 
ment Acts, 25 & 26 Viet. c. i02, s. 106, cited ante, p. 364 ; under the 
Metropolitan Building Act, 1855, 18 & 19 Viet. c. 122, s. 108 (see Wil- 
liams V. Gohiing, L. R. 1 C. P. 69 ; 35 L. J. C. P. 1) ; under “ the Prison 
Act, 1865,” *28 & 29 Viet. c. 126, s. 49 ; cited ayite, p. 390. 

By the “ Contagious Diseases (Animals) Act, 1867,” 30 & 31 Viet. c. 125, 
ss. 57, 58, in any action against any person for anything done under that 
Act, “the defendant may plead getierally that the act or thing complained 
of was done or omitted by him when acting or intending to act under the 
authority or in the execution or in pimsuance of this Act, and may give all 
special matter in evidence.” 

By the 11 Geo. II, c. 19, s. 21, in all actions of trespjiss or upon the case 
brought against any person entitled to rents or services of any kind, or his 
bailill* or receiver or other person relating to any entry by virtue of that 
Act or otherwise mion tlie premises chargeable with such rents or services, 
or to any distrcs.s or seizure, .sale or di.Hpo-ial of any goods tliereupon, it 
shall be lawful for the defendant in such actions to ])le!ul the general issue 
and give the special matter in evidence. (See “ JJUtresx,'* post, p. 729.) 

Formerly a like privilege of pleading the general issue and giving special 
defences in evidence under it was conferred by a great variety of Acts, 
public local and pci’sonal, and local and personal ; hut by the 5 & 6 Vict. 
c. 97, s. 3, it is enach'd “ that so much of any clause or provision in any Act 
or Acts commonly called public local and personal, or local and personal, 
or in any Act or Acts of a local and personal nature, whereby any party or 
parties are entitled or permitted tr» jilcad the gencnil issue only and to give 
any special matter in evidence witliout .specially pleading the .same, shall bo 
and the same is hereby rejiealed.” This statute docs not apply to local 
and personal Acts passed subsequently to its date. {Boden v. Smith, 18 
L. J. C. P. 120.) As to what st.-itutes come within this dc.**cripti()n, sec 
Ih. ; Cock v. Gent, 12 M. & W. 234 ; Bichards v. Easto, 15 M. A \V. 241 ; 
Moore V, Shepherd, 1(J Ex. 424; Carr v. Iloyal Exchange Assurance, I 
B. A S. 956 ; 31 L. J. Q. B. 93. 

A person is considered a.s acting under or in pursuance of a statute, or 
in exercise of an otTice so as to be entitled to the ))rivilcge of pleading the 
general is.sue by statute, wlicre lie ha** a bond fide behef, upon rea.‘*onablo 
grounds, in the existence of facts which, if existing, would justify him in so 
acting. {Roberts v. Orchard, 2 H. A C. 769; 33 L. J. Ex. 65; Lvete v. 
Hart, L. R. 3 C. P. 322; 37 L. J. C. P. 157, and see '‘'‘Notice of Action," 
post, p. 760.) 

By r. 21, T. T. 1853, “ In cverx' case in which n defendant shall plead the 
general Issue, intending to give tlic special matter in evidence, by virtue of 
an Act of Parliament, he shall insert in the margin of the plea the words 
* by statute,’ together ^dth the year or years of the n*igii in which tho Act 
or Acts of Parliament upon which he relies for (hat jmrpose were passed, 
and also the chapter and section of each of such Acts, and shall specify 
whether such Acts are ])ublic or otherwise ; otherwise such })lca shall be 
taken not to liave been pleaded by virtue of any Act of Parliament j and 
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JPlea of the Non-joinder of a Co- Plaintiff {a). * 

[^Commence with theform^ ante, p. 450.] That at the time of the 
alleged trespass \or conversion, or detention] (if any) the plaintiff 

such memorandum shall be inserted in the margin of the issue and of the 
nisi priuB record.” 

Under this rule all the statutes under which the defence arises must be 
inserted in tlie margin, or the defendant will not be able to avail himself of 
them ; but if one or more of tlie statutes are omitted from the margin, their 
insertion is an amendment which may be allowed under the C. L. P. Act, 
1852, 8. 222 ; and the Court allowed such an amendment after verdict for 
the defendant, and a rule nisi to set it aside. {Edwards \ . Podges, 15 C. B. 
477, 5y0 ; 24 L. J. C. P. 121.) Where a section of a statute omitted in the 
margin was relied on at the trial without amendment and without objection, 
it was held that on a question reserved for the Court the plea might be 
treated as if the omitted section had been specified, {liurridge v. Nicholetts, 
6 H. & N. 383 ; 30 L. J. Ex. 145.) 

The plea of the general issue by statute is not affected by the rules of 
pleading which have re>tricted the plea of the general issue at common law, 
consequently all the deftuiees w’liich were admissible under the general issue 
at common law, in addition to all the special matters arising under the sta- 
tute, may be relied ou under this ]dea ; and no special pleas of such defences 
will, in general, be allowed to be pleaded together with the plea of the 
general issue by statute. {Ross v. Clifton, 11 A. & E. 631 ; Maund v. Mon- 
mouth Canal Co., Car. & M. 606, 608 ; Fisher v. Thames Junction Ry. Co., 
5 Jlowl. 773 ; but see La mt ford v. irood^, 7 M. A G. 625.) 

In actions for ilb'gal and irregular distresses for rent {ante, p. 316), this 
plea, pleaded under the 11 Geo. II, e. 11), s. 21, puts in issue all matters of 
inducement, as the tcuaiic\ and the distress, as well as the irregularities 
complained of, and admits jiroof of all matters of justification. 0VilHams 
V. Jones, 11 A. A E. 613.) Tn actions for ti’espasses to land, or for the 
taking, conversion or detention of goods, the general issue under the same 
statute enables the defendant to prove a jiistilication under a right of dis- 
tress ; and every justification iit common law or by statute arising out of 
the distress may begi\cn in evidence, and need not be pleaded specially. 
{Eayleton v. Outferidye, 11 M. A W. 465.) Formerly a special plea was 
sometimes used in prt'ferencc to the general is.^sue by statute, to enable 
the defendant to obtain adiui>sions on the record, but now’ that the plain- 
tiff can take issue on the whole plea, this advantage can no longer be ob- 
taiiK'd. 

A })lea of a justification under a statute in the general terms, that the 
acts complained of were lawfully done by the defendants under and by vir- 
tue of the powers giv^ni them by a particular Act of Parliament, was held 
good on demurrer, although the defendants had no privilege of pleading the 
general issue by statute. {Beaver v. Mayor of Manchester^ 8 E. A B. 44 ; 
26 L. .1. Q. 13. 311 ; and see such pleas, Brine v. Great Western Ry. Co., 
2 B. AS. 462; 31 L. J. Q. B. 101 ; Cator v. Lewisham Board of Works, 5 
B. AS. 115; 31 L. J. Q. B. 74.) 

A similar form of plea is given in express terms by “ The Contagious 
Diseases (animals) Act, 1867,” 30 A 31 Yict. c. 125, s. 58, see ante, p. 706. 
It seems that the plea should except so much of the declaration (if any) as 
alleges that, the defendant did the acts complained of negligently. (See Brine 
V. Great Western Ry. Co., supra.) 

{a) The Misjoinder or Nonjoinder of Parties to Actions for Wrongs."] — 
In actions for wrongs independent of contract, the misjoinder and non- 
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was not possessed of or interested in the said close [or goods] except 
jointly and undividedly with J, K,^ who is still living. [^Conclude as 
ante, p. 450.] 


Flea of the coveidim of the plamiif or defendant : sec forms, ante. 
Abatement f p. 47d ; Milner v. Milnes, 3 T. K. 627; and see 
Morgans . Cubitt, 3 Ex. 612 ; Husband and Wife,"' ante, p. 338 (a). 


joinder of parties is not of so much importance as in actions on contracts. 
(As to which, see atite, p. 469.) 

Tlie misjoinder of a plaintiff (except in cases falling within the C. L. P. 
Act, 1860, 8. 19, cited ante, p. 5), would be ground of non-suit or entitle 
the defendant to a verdict, unless amended. 

Tlie nonjoinder of a co-plaint ff may be objected to by a plea in abate- 
ment, or, since the C. L. P. Act, 1852, by a notice under s. 35, but not 
otherwise. {Addison v. Orerend, 6 T. R 766 ; Browlhenl v. Ledward, 11 A. 
A E. 209; Phillips v. Clagejett, 10 M. A W. 102.) If the defendant does 
not avail himself of this objection in either of these modes, he will be liable 
in the action, but only for such portion of the dainaties as was incurred by 
the plaintitr alone. {Sedgioorth v. Overend, 7 T. K. 279 ; Bloxam v. II uh- 
hard, o East, 407.) The powers of amendment provided in sects, 34, 35, 
and 36 of the C. L. P. Act, 1852, already cited, (ante, j). 4»j9), apply to these 
cases. As to what parties may sue jointly for wrongs, see Co/yton v. lAthe^ 
bye, 2 Wins. Saund. 115 ; and notes, lb., and see Dixon’s Ln.sjds Prac. 155. 
The assignee of a separate part of a patent may sue alont' for an infringe- 
ment of that part, and a plea in abatement of the non-joinder of the owners 
of the other part of the patent is bad. {Jjunnicliff v. Mallet, 7 C. B. N. S, 
209 j 29 L. J. C. P. 70.) A j»er.son entitled in common with another to the 
use of a trade-mark may sue alone in Cliancerj’ for an injunction to restniin 
it« use, and for an account and payment of profits. {^Dent v. Turpin, 2 J. A 
H. 139; 30 L. J. C. 495.) 

The misjoinder of a defendant would only entitle that defendant to a 
verdict, without affecting a verdict against the others. {Govetf v. lladnidge, 
3 Ea-»t, 62 ; Bretherton v. Wood, 3 B. & B. 51 ; Pozzi v. Shipton, 8 A. & 
E. 963 ; Morrotv v. Belcher, 4 B. A C. 70 1.) 

The nonjoinder of a defendant is no ground of objection ; and a plea in 
abatement for the non-joinder of another joint wrong-doer would be bad on 
demurrer. (^Mitchell v. Tarbntt, 5 T. R. 649 ; Ansell v. Waterhouse, 6 M. 
A S. 385.) In an action founded on contract, thoutrh framed in k>rt, all 
the joint contractors, and none but the joint (.‘ontractors, must be joined. 
(See ante, p. 469; Powell v. Layton, 2 B. A P. N. R. 365 ; Max v. Roberts, 
Ib. 454; Wealt v. King, 12 East, 452; Dixon’s Lush's Pract. 212.) 

Ail parties engaged in a common wrongful act arc liable jointly and seve- 
rally. (Co. Lit. 232 a; 1 Wm.s. Sauiid. 291 f\ Sutton v. Clarke, 6 Taunt. 
29; and sec R. v. Brown, 7 E. A B. 757 ; 26 L. J. M. C. 183.) Partners 
in business are all liable for the negligence of each in the conduct of the 
partnership business. (Moreton v, Jlardern, 4 B. A C. 223 ; Ashworth v. 
Stanicix, 30 L. J. Q. B. 183 ; Meltors v. Shaw, 1 B. A 8. 437 ; 30 ,L. J. 
Q. B. 333 ; and 8ee^‘* Partners,^' ante, p. 38 1.) Where one joint owner of 
a ship liired the share of his co-owner for a third of the jirohts, and worked 
it entirely liira.self, his co-owner was held not to be jointly liable with him 
for negligence in the working of the ship. {Burnard v. Aaron, 31 L. J. C. P. 
334 ; and see Lyon v. Knowles, 3 B. A 8. 556; 32 L. J. Q. B. 71.) 
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JPZca of Accord and Satisfaction. , 

That he delivered to the plaintiff, and the plaintiff accepted and 

i^ceived from him, the sum of £ [or certain goods, or as the case 

may he'] in full satisfaction and discharge of the causes of action in 
the declaration mentioned. \^See pleas of accord and satisfaction in 
actions on contracts^ ante, p. 477.] 


jPleay hy several defendants^ sued as co-trespassers t of accord and 
satisfaction made hy one of them : Sainhridge v. fax, 9 Q. B. 819. 

flea of accord and satisfaction made hy a co-trespasser or party 
jointly liahle^ not being a. co-dtfcndant in the action : Thurman v. 
Wilde, 11 A. & E. 453 ; B.ey v. Moorhouse, 6 Bing. N. C. 52. 


JPlea to an action of libel that it was agreed that mutual apologies 
should he jiuhlished in certain newspapers in satisfaction, xchich were 
published accordingly : JBoosey v. Wood, 3 H. & C. 484 ; 34 L. J. 
Ex. 65. 


Agents. 

General Issue (a). 

Not Guilty,'’ ante, p. 697. 

flea denying the fetaincr of the ffendant. 

That the plaintiff did not employ the defendant [as his agent] for 
the purpose and ou the terms in the declaration mentioned as therein 
alleged. 


Assault. 


See “ Trespass to the Person,'* post, p. 791. 


Attorneys. 


See ** Attorneys,'* ante, p, 497. 


(a) In actions against agents, attorneys, brokers, etc., framed in the form 
of tort., the plea of the general issue denies the breach of duty or wrongful 
act alleged. The retainer or employment alleged must, if denied, be sneci- 
ficully traversed (r. 16, T. T. 1853). 
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Avowbt. See “ Replevin*' post, p. 777. 


Bailments. 

See “ Bailments,** ante, p. 503. 


Cabbiebs. 

General Issue (a). 

Not Guilty/* ante, p. 697. 


Plea, to a Count for refusing to carry, traversing that the 
Defendant was a Common Carrier. 

That he was not a common carrier of goods [or of passengers and 
their luggagej as alleged. 


Plea traversing the Delivery and Beceipt of the Goods (h). 

That the plaintilT did not deliver to him, nor did he receive from 
the plaintiti', the said goods or any of them, for the purpose and on 
the terms alleged. 

Plea, to a Count for refusing to carry, that the Plaintiff was 
not ready and willing to pay the Carriage. 

That the plaintiff was not ready and willing, nor did he offer to 

(a) In actions against earner.*-, if the count is framed in tort (nee ante, 
p. -77,', the approj)riate form of the general issue is not guilty. JJy r. Itj, 
X. T. 1853, “ ill actions against a carrier the plea ol' not guilty will operate 
as a denial of the loss or damage, but not of the receipt of tlie goods b)' tlio 
defendant as a carrier for hire, or of the purpose lor whieh they were re- 
ceived.” It VI ill also operate us a denial of any other breach of duty or 
wrongful act alleged. !No oilier defence tlian such denial is admissible under 
that plea ; all other pleas in denial must take issiu* on some particular matter 
of fact alleged in llie declaration, rmier not guilty the defendant cannot 
prove any antecedent iiegligeiiee or omission on tlie part of the plaintiif as 
causing or excusing the breach alleged, such us iiisunieient packing of the 
goods, or misrepresentation as to tiieir weight. {H'eljh v. Page, 6 M. & G. 
lyfi.; The facts alleged us giving rise to the duly of tlie delendant, as tlie 
delivery and receijit of the goods, if denied, must b<' traversed in terms. 

As to pleading to counts against carriers, where the cause of action may 
be <.*onsidercd to partake of the ehuracter both of a breach of contract and 
of a wTong, see ante,, pp. 461, 546. 

{It) If tlie defendants arc charged as common carriers, and the goods are 
received upon any s|K‘cial terms or conditions, altering tlie common law 
liability of the carrier, the defendant would be entitled to a verdict on tluB 
issue. {Ante, p. 551 {a).) 
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pay to the defendant his reasonable hire for the receipt, carnage 
and delivery of the said goods as alleged. 


JClea^ to a count for not delivering the goods, that the defendant 
tendered the goods and demanded the price of the carnage, which 
the plaintijf refused to pay : Crouch v. Great W^estern £ty> Co,, 2 
H. & N. 41il ; 20 L. J. Ex. 418. 


See other pleas in actions against Carriers, ante, p. 546. 


Cognizance. See “ Replevin,*' post, p. 777. 


Common. 

General Issue {a). 

Not Guilty,*’ ante, p. 697. 


Rlea traversing the Plaintiff's Possession, 

That the plaintiff was not possessed of the said messuage and land 
as alleged. 


Plea traversing the Plaintiff's Right of Common of Pasture, 

That the plaintiff was not entitled to the said common of pasture 
as alleged. 


Plea of a Right of Common of Pasture, under the 2 3 JPill, 

r. 71, ss. 1, 5. (C. I. P, Act, 1852, Sched. li, 47) (h). 

That the defendant at the time of the alleged trespass was pos- 

(a) In actions for the disturbance of rights of common, the general issue, 
not guilty, C)]>erates as a denial of the aet of disturbance alleged to have 
been committed by the defeiulant. Tlie ]>laintiirs possession of the tene- 
ments in respect of which lie claims, also the right claimed, if denied, must 
be truverseil in terms (r. 1(>, T. T. 1853). 

the Prescription Act, 2 & 3 Will. IV, c. 71, s. 5, under a denial of the 
general allegation of the riglit, “all and every the matters in this Aet men- 
tioned and jirovided, \Nhieh may be applicable to the case, shall be admis- 
sible in evidence to sustain or rebut such allegation ; ” see ante, p. 286, and 
post, p. 712. 

(ft) Pleas of Rights of Common, 'I — A right of common or other prescrip- 
tive right, as a right of way, or right to a watercourse, may be stated gene- 
rally in a declaration but in pleas and subsequent pleadings the title must 
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Pleas y etc.y in Actions for Wrongs, 

Bessed of land, the occupiers whereof for thirty [or sixty] years be- 
fore this suit enjo 5 "ed as of right and without interruption common 
of pasture over tlie said land of the plaintifl' for all their cattle 
levant and couchant upon the said land of the defendant at all 

be set forth witli greater particularity. (1 Wms. Saund. 345 (2) ; ante, 
p. 287.) 

Before the Prescription Act, the pica of a riglit of common claimed as 
appurtenant to land stated the defendant’s title to the land by showing a 
seisin in fee in himself, or in some person through wliom he derived title, 
and then stated that he and alt those whose estate he had in the land from 
time immemorial had the right of common ; tins form of plea was called 
prescribing in a que estate. The plea asserting a right of eomnion in gross^ 
not being appurtenant to any land, stated that the defendant and all his 
ancestors, whose heir he is^ from time immemorial had the right of common, 
without laying title to a!ij land. (1 'VVms. Saund. 3 45, 3I(> ; and see HW- 
cotnex. Upton^ 5 M. & AV. 398; 6 lb. 536; Aitorneg-Generalx ^ Gauntlett^ 
3 Y. & J. 93.) 

By the Prescription Act, 2 & 3 Will. IV, c. 71, s. 5, it is enacted that 
“ In all actions upon tlie case and other jdeadings wherein the piirty claiming 
may now by law' allege his riglit generally without averring the e.xistenee of 
such riglit from time imineinoriul, such genend allegation .shall still bo 
deemed sufficient : and if the same sliall be denied, all and every the matters 
in this Act mentioned and proyuled which shall ]>e a]>plicable to the case, 
shall be admissible in evidence to sustain or rebut such allegation ; and that 
in all pleadings to actions of trespass, and in all other pleadings wherein be- 
fore the passing of this Act it would have been nei'essary to allege the right 
to have existed from time immemorial, it shall be sufficient to allege the 
enjoyment thereof as of right, by the occiijners of the teneiiuuit in ifsjiect 
whereof the same is claimed, for and during such of the periods mentioned 
in this Act as may be applicable to the ease, and without eluiniing in the 
name or right of the owner of the fee, as is now' usually done; and if the 
other party .shall intend to rely on any proviso, cxei'ption, incapacity, dis- 
ability, contract, agreement, or other matter liereinbefore mentioned, or 
on any cause or matter of fact or of law not ineonsi.^teiit witli the simple 
fact of enjoyment, the same shall be specially alleged and set forth in answer 
to the allegation of tJie party claiming, ami shall not be received in e\ideneo 
on any general traverse or (leiiial of such allegation.” 

A pre.seriptive right may stili be pleaded in the old form, ns annexed to 
the estate in fee, and as exi.«‘ting from time immemorial ; but it must then 
b<i supported as such immemorial right by the evidence, and cannot bo 
aided by tlie .statute. A prescriptive right sulisisting In force of the statute 
mu.st be pleaded according to the fact. ( ItV/cowe v. f /y/oa, 5 M. & W, 398; 
6 Ib. 536 ; and see Halford v. Hankinson, 5 Q. B. 5K1-, 5S7.) It seems to 
be doubtful how far easements in gros.s are witliin lli(‘ statute. ( Welcome 
Upton^ supra ; and 9t*e per Willes, J., Hailey v. Stevens^ 12 C. B. N. S. 91 ; 
31 L. J. C. P. 226, 229 ; Mounseg y. Ismay^ 3 II. A C. iH6 ; 34 L. J. Ex. 
62, 56.) As to time immemorial, see “ Customf post^ ji. 721. 

It is sometimes necessary to rejieat the ])lea of a jirescriptive right in 
order to rely on tJie period of sixty years us well as on tlie ]HTiod of thirty. 
Where the plea is long, the subsequent plea may be pleaded shortly by re- 
ference to the previous plea as follows; ” And for a plea the defen- 
dant repeats the several allegations contained in the plea, substituting 

and alleging the period of sixty years for and instead of the period of thirty 
years.” (8ee ante^ p. Ai8.) 

It is often advisable to plead a plea of prescription at common law as 
well as the pleas of ])re8cription under the statute, to meet the case of a 
failure under the latter in consequence of an interru}>tion in the use. (See 
Parker v. Mitchell^ 11 A. & E. 788 ; Lowe v. Carpenter y 6 Ex. 825.) 
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times of the year, as to the said land of the defendant appertaining; 
and that the alleged trespass was a use by the defendant o( the said 
right of common. 


^lea hy a Freeholder of a JRiyht of Common hy Prescription at 

Common Law. 

That at the time of the alleged trespass he was seised in fee of 
land, and he and all those whose estate he then had therein from 
time immemorial enjoyed common of pasture over the said land of 
the plaintiff for all their cattle levant and couchant upon the said 
land of the defendant at all times of the year, as to the said land of 
the defendant appertaining ; and that the alleged trespass was a use 
by the defendant of the said right of common. 


Plea hy a Tenant of a Fight of Common hy Prescription at Common 

Law, 

That before the alleged trespass and at the time of the making of 
the demise hereinafter mentioned, J. K. was seised in fee of land, 
and he and all those whose estate he then had therein from time 
immemorial enjoyed common of pasture for themselves and their 
tenants over the said land of the ])laintiff for all their cattle levant 
and couchant upon the said land of the said J. K. at all times of the 
year, as to the said land of the said J. K. appertaining; and the 
said J. K. being so seised as aforesaid, before the alleged trespass 
demised the said land w ith the ap))urtenanees to the defendant to 

hold the same for years from the day of a.d. [or 

from year to year so long as the said J. K, and the defendant should 
respectively jilease], hy virtue of whieh said demise the defendant 
afterwards and before tlie alleged trespass entered into the said 
land, with the ajipurtenanees so demised as aforesaid, and became 
and until and at the time of the alleged trespass was possessed 
thereof ; and that the alleged trespass was a use by the defendant 
of the said right of common. [See Attorney-General x, Gauntlett^ 
3 Y. & J. 1)3.] 


Plea justifying pulling down ohsf ructions to the defendanfs right 
of common : Perry v. Fiizhowe^ 8 Q,. B. 757 ; Davies v. IVilliams, 
2<) L. J. Q. B. 330 ; Carr x. Lambert j 3 H. <& C. 499 ; 34 L. J. Ex. 
66 . 

Plea justifying driving the plaintiff's sheep because they were 
trespassing where the defendant had a right of common : Papendick 
v. Bridgwater, 5 E. & B. 166. 


Plea of a right of common of pasture hy custom within a manor : 
Arleit V. Ellis, 7 B. & C. 346; 9 Ib. 671. 

Plea hy a burgess of a right of common of past ure granted to the 
borough: Mel I or v. Spaieman, 1 Wms. Saund. 339; Parry v. 
Thomas, 5 Ex. 37. 

Plea of a riqht of sole pasturage in gross : Welcome v. Upton, 5 
M. W. 398; 6 Ib. 536.^ 

Pleas of rights of common of pasture pur cause de vicinage: Pfeath 
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I^leaSj efc.j in Actions for Wrongs, 

T. Elliott, 4 Binf?. N. C, 388 ; Jones v. Robin, 10 Q. B. 581 ; Pru 
chard Ib. 589; Clarke v. Tinker, Ib. 604. 

Plea of a ri^hi of common of pasture for a certain number of cattle 
of a certain kind by rea^'ton of occupancy of land : Nichols v. Chap- 
man, 5 H. «fc N. 643 ; 29 L. J. Kx. 461. 


Plea by a copyhold tenant of a right of common of turbary within 
the manor : Grant v. Gunner, 1 Taunt. 435. 

Plea of a right to dig minerals: Paddock v. Fo7*resier, 3 M. & 
O. 903. 

Plea by a customary tenant of a right to dig coals under his tene- 
ment : An(flescy v. Mathcrton, 10 M. & W. 218 ; Wilkinson v. Proud, 
11 M. k \V. 33. 

Plea of a right to dig clay for bricks : Clayton v. Corby, 2 Q. B. 
813. 

Plea of a right to enter a close to take sand and marl : Blewctt v. 
ing, 3 A. & E. 554 ; Glover v. Dixon, 9 Ex. 158. 


Replication traversing the Right of Common claimed under the 

2 4' 3 Will. IV, c. 71, ss. 2, 5 (a). 

That the occupiers of the said land did not for thirty [or sixty] 
years before this suit enjoy as of right and without interruption the 
alleged right of common. 


Replication that the Cattle were not Defendant's Commonable 

Cattle (/-»). 

That the said cattle were not the defendant’s [commonable] cattle 
lerant and couchant upon the said laud of the defendant. 


la) A like replication lo a plea of riglit of wav i» given in the 0. L. I*. 
Act, 1852, sclied. B. 54. A n*pheution taking iwMie under that Act, s. 79, 
may ailopted ; it would put m ij*.*'Ue the rigiit only, and not that tho 
alleged trespa**>ert were eoininitted in exercise of it. If the ])laintill‘ eon- 
tends that the tre^*pa!i^e^i were not euiniiutted in exerci^e of the right, ho 
must new assign. > (Jlovtr v. Dixon, 9 Jllx. 158 ; and see “ New Assignment f 
post, p. 757.) 

The replication puts in issue un uninterrupted enjoyment as of riglit, and 
the plaintilf may .“show any matters ineoiiMslent with ^ueh enjoyment (seo 
2 & 3 Will. IV, e. 71, s. 5, atite, p. 712), as that it was enjoyed during a 
portion of the time by licence. { Tickle v. lirown, 4 A. A IC. 369 ; Bright v. 
Walker, 1 C. M. &> R. 211 ; Beasley v. Clarke, 2 Bing. !N. C. 795.) An 
agreement or licence giving the riglit during tliu whoh* period must be spe- 
cially replied. (Ib. ; and see Kmloch v. Nerile, 6 M. A W. 795,806.) Unity 
of pos.session during the wliole or part of the jieriod may be proved under 
the above issue. {Onley v. Gardiner, 4 M. & W. 496; England v. Wall, 10 
M. & VV. 699 ; Clayton v. Corby, 2 Q. B. 813.) 

All provisoes, exc’eptions, incapaeities, disabilities, et-c., mentioned by the 
statute, as infancy, iihotcy, insanity, coverture, tenancy for life, pendency of 
action, terms of years, or for life, during which tlie time is not computed, 
must be specially rejilied. (8ee 2 & 3 Will. IV, c. 71, ss. 5, 7, Bj cited 
ante, p. 286 ; Pye v. Mumford, 11 Q. B. 666.) 

{b) The above replication is necessary where it is denied tliat any of the 
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Common ; Confession of Tlea, 

Replication^ to a plea of aright of common hy prescription at com- 
mon law^ that the close in which the trespasses were commiUed had 
been enclosed for twenty years (a) : Ilawke v. JBacon^ 2 Taunt. 156 ; 
Richards v. Reake. 2 B. & C. 918 ; Tapley v. Wainwriaht^ 5 B. & 
Ad. 395. 


Replication of Approvement of Common ijj). 

That before the alleged trespasses the said close was parcel of a 

waste situate in the manor of , of which waste J. AT., as and 

being the lord of the said manor, was seised in fee, and the said J. K. 
being so seised before tlie alleged trespasses approved and enclosed 
the said close from the residue of the said waste, leaving sufficient 
common of pasture there for the use of the defendant and of all 
other persons entitled to right of common over the said waste, toge- 
ther with sufficient ingress and egress for them to take, have, and 
use their said right of common upon all the residue of the said 
waste ; and tlie said J. K. afterwards, and before the alleged tres- 
passes, demised the said close to the plaintiff. 

Like replications : Lake v. Rlarton, 10 Kx. 196 ; Grant v. Gun- 
ner^ 1 Taunt. 435 ; Shakespear v. Repj>in, 6 T. B. 741. 

A like replication hy the owner of waste land, not being the lord of 
the manor : Glover v. Lane, 3 T. li. 445. 


Plea of approvement of common hy erecting buildings and enclos- 
ing, leaving sufficient common for the commoners : Patrick v. Stubbs, 
9 Ai. & W. 830. 


Confession of Plea. See “ Nolle Prosequi,'' ante, p. 657 


cattle in question were coninionable cattle of the defendant. Under this 
replication the plaint ill cniiiiot rel v upon a surcharge ; to do so he must new 
assign. (Bowen v. Jenkin, 6 A. &*E. Oil ; post, p. 757.) 

(a) If the right is pleaded under the statute, a special replication of an 
enclosure st'cins to be unnecessary. If the plea claims title by grant, an ex- 
tinction by an enclosure under an Enclosure Act must be replied. {Parry 
Thomas, 5 Ex. 37.) 

(h) The right of approvement exists under the statutes 20 Hen. Ill, c. 4, 
and 13 Edw. 1, st. 1, c. 46. (Patrick v. Stubbs, 9 M. & W. 830.) A custom 
for the lords of a manor to enclose waste without limit against the rights of 
the commoners would be bad as tending to the destruction of the common. 
(Badger v. Ford, 3 13. & Aid. 153; Arlett v. Ellis, 7 B. & C. 346; see 
“ Custom,'^ post, p. 721.) But a custom to enclose parcels of the waste, 
leaving sufficiency of common may be supported, and may be proved under 
an issue taken upon a plea of a right of common by custom in the manor, 
without a special replication. {Arlett v. Ellis, supra.) The omis of proof 
is on the lord to show that he has left sufficient common. (Ib.) 

An incroachment on waste land by a tenant in possession is, in general, 
presumed to be made for the benefit of the landlord, and to form part of 
the land demised. (Earl Lisburne v. Davies, L. R. 1 C. P. 259 ; 35 L. J. 
0. P. 193.) 
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Flea^^ etc.^ in Actions for Wrongs, 
Constables. See “ Police^* ante, p. 389. 


CoNYEESION OF GoODS, OE TeOVEE, 

General Issue (a). 

** Not Guilty,'* ante, p. 697. 


Plea traversing the Plaint ijf s Property in the Goods {It). 

That the said goods were not nor was any of them the plaintiff’s 
as alleged. 


(a) By r. 20, T. T. 1 N.j 3, “in ac'tions for taking, damaging or converting 
the plaintiffs goods, tin* pl(‘a of not guilty sliall t)perate as a denial of the 
defendant having committed the wrung alleged l)\ taking, damaging, and 
converting thegootls mentioned, hut not of the plaint i If’s proj)ert \ tlierein/* 

As to what amounts to a conversion, see ante, p. 21K). As it inust neees- 
Barily be a wrongful act, tlie plea of not guilty ]ml^ in issue not only tlu^ 
act constituting tlie conversion, hut also the circumstances which make it 
wrongful. (ir/fiVwure v. Grtene, 13 M k W. UU, lU7 ; Young v. Cooj>er, 
6 Ex. 259; overruling StanchJJ'e v. Ilardtvick, 2 t\ M. & K. 1 ; and see 
Sinrpiam v. Clement.'^, 12 i}. B. 2GU ; ami ante, p. (»09.) 

Thus leave and lic<’nc<‘ from the plaint df, or from (»ne jointly interested 
in the goods witli the plaintiff, or any other eireumstance (not imamsistent 
with the plaintiffs prc^perti ; showing the act not to he wrongful, us that 
the g(X)ds were taken under a (list resn, or under a writ oi' fi. fa., ma\ he 
given in evitlence under this issue. {Vntrin v. >7. (pi/nfin, 1 1 M. I'i W. 2SI ; 
Yovraj v. Coojt^r, 6 Kx. 259 ; Whifniore v. Greene, 13 M. & \V. 101.) 

Under this issue the defendant cannot assert anv matter t)f title, be('au«e 
the plea confesses the jil.amtitl's property. {Jones v. JJat'les\ 6 Kx. (W)3 ; 
Itarton v. Brotrn, 5 it W. 29S.) Thus unth*r this issue the defendant 
cannot assert a lien {White v. Teat, 12 A. A E. lOG; Mason v. Farnetl, 12 
M. A W. 674, GH3), but ho may do so under a plea traversing the property. 
(See infra, n. (a .) 

It seems to he held tliat it is under this issm* (rather than under the de- 
nial of the plaintiffs p^ope^t^) that the defendant may sIk>w' that he was 
joint owner of tlie goods with the plaintiff unless he has hta*n gudty of an 
act inconsist«Tit even with joint ownership ; as a complete destruction of 
the gfxids, or of the plaintiirs jjrojHTty tluTcin. (2 Wins. Saiind. 47 o ; 
Higgins v. Thomas, 8 Q. B. 90S ; Jones v. lirotrn, 25 L. J. Ex. 345.) A 
mere sale by one joint tenant docs not amount to a convcrsi<»n, us it do<*8 
not affect tlie jiropcrty of the other joint owruT ; hut if it he nnulc in such 
a way, as by sale in market overt, a.s to yiikss the whole property to the pur- 
chaser, and totally deprive liie joint owmer of the good**, it then is a eon- 
version {Maghetv v. Il/^-rich, 7 C. B. 229). So, creating a lien hy one joint 
owner is not a conver**ion. (Jones Brown, svjtra.) A special plea justify- 
ing a« joint owner with the plaintiff should show that the alleged nv\ of 
conversion was rnertiy an exercise of the right of a joint owmer. (See Hig~ 
gins V. Thomas, 8 Q. B. 908; Jones Brown, supra, where such a plea was 
plcjuled.) 

As to an apjdieation to the Court to stay proceedings in this action upon 
a return of tlie goods, see ante, p. 29 i. 

(b) The plaintiffs property in the goods is admitted by the pica of not 
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JPZea to a Count hy the Assignees of a Hanhrupt for a Conversion 
before the JianlcriLptcy, traversing the Property. ’ 

That the said goods were not nor was any of them the goods 
of the said P. F. as alleged. 


Flea to a Count by the Assignees of a FanJcrupt for a Conversion 
after the Bankruptcy ^ traversing the Property. 

That the said goods were not nor was any of them the goods of 
the plaintiffs as such assignees as aforesaid as alleged. 


guilty, and therefore, if disputed, must be specifically traversed. {Whiter, 
Ttal^ 12 A. & E. 106; Barton v. Brown^ 5 M. & W. 298 ; Jones v. Davies^ 
6 Ex. 663.) The ph*a traversing that the goods were the plaintiflf’s, denies 
the plaintiirs right to the possession of the goods, as against the defendant, 
at the time of the conversion. {NieollsY. Bastardy 2 C. M. & R. 662 ; Isaac 
V. Belcher^ 5 M. & W. 139.) Tlius, under this plea the defendant may 
show that the plaintiff’s wife, with his authority, gave the goods to the de- 
fendant in discharge of a debt, so that the takiiig of the goods thereupon, 
which was the conversion complained of, was the taking of his own goods. 
{Rinfjham v. Clements^ 12 Q. B. 2G0.) 

The plaintilf must prove a right of present possession of the goods, and 
not merely a reversionary right. {Bradley v. Copley, 1 C. B. 685.) An 
owner of goods in the possession of another having a right of lien cannot 
maintain this issue against the latter {Milgaie v. Kebble, 3 M. & G. 100 ; 
Bichards v. Symotus, 8 Q. B. 90) ; but a proof of any special or temporary 
ownership if in immediate possession, as a lien, is sufficient to maintain the 
issue. {Leyg v. Evans, 6 M. & W. 36.) 

Possession in fact is primd facie evidence of present property, and is 
therefore sufiicient to maintain this issue against a wrongdoer who cannot 
show a better title or authority. {Elliott v. Kemp, 7 M. & W. 312 ; Northam 
v. Buv'd&n, 11 Ex. 70; Armory v. JJelamirie, 1 Smith’s L. C. 6th ed. 315.) 
If tlie plaintiff* was not in ]>osses.sion of the gootls at the time of the con- 
version he nuist rely upon liis right only, and must be able to prove a good 
title in himself as against the possessory title of the defendant ; in sueh 
case the defendant may rebut the plaiulifl‘’s proof by showing u jus tertii. 
{Butler V. Jlohson, 4 Bing. IS'. C. 290; Gadsden v. Barrow, 9 Ex. 514; 
Eeake v. Eoveday, 4 M. & G. 972.) If however the plaintiff*, having once 
been in possession of the goods, was deprived thereof by the wrongful act 
of the defendant, the prior possession of the plaintiff* would be prirnci facie 
proof of property as against the defendant; and the latter would in sueh 
ease be ehtoj)}x*d from setting up a Jus tertii, unless he could justify his 
act by autliority under i\\c jus tertii. {Jeffries v. Great Western By. Co., 5 
E. & B. 802 ; 25 L. J. Q. B. 107 ; Fysun v. Chambers, 9 M. & VV^. 460; 
ante, p. 292 ; and see Thorne v. Tilbury, 3 H. & N. 534 ; 27 L. J. Ex. 407 ; 
Buckley v. Gross, 3 B. & S. 566 ; 32 L. J. Q. B. 129 ; Bourne y. Fosbrooke, 
18 C. B. N. 8. 515 ; 34 L. J. C. P. 164. 

The defendant may set up a right of lien under a plea traversing the pro- 
perty in the goods. {Owen v. Knight, 4 Bmg. N. C. 54 ; Brandao v. Bar- 
nett, 1 M. A G. 908 ; Richards v. Symons, 8 Q. B. 90 ; see “ LieW' post^ 
p. 741 .) See the defence of a lien by an innkeeper set up under this plea, 
Broadwood v. Granara, 10 Ex. 417 ; and see the cases there cited. {So a 
lien upon goods seized for non-payment of toll. {Free v. White, 1 Dowl. 
N. 8. 586.) A special plea setting up a lieu would formerly have been spe- 
cially demurrable as amounting to an ai’gumentative traverse of the property 
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Pleas, etc., in Actions for Wrongs. 

Plea that the plaintiff had recovered judgment in an action for 
the conversion of the same goods against a third party ^ who had pre^ 
riously*so!d them to the defendant , which was the conversion com- 
plained of (a) : Cooper v. Shepherd, 3 C. B. 266. 

Plea that the cont'crsion consisted of a wrongful sale of the goods, 
and that afterwards the plaintiff waived the tort hy claiming the 
proceeds of the sale, a portion of which the defendant then paid him: 
Lythgoe v. Vernon, 6 H. & N. 180 ; 29 L. J. Ex. 164. 

Plea to an action for money received, and for a tvrongful conver- 
sion of goods, that the money was the proceeds of the goods con^ 
verted, and that the plaintiff had recoi'crcd judgment for the same 
conversion against a third party .* Buckland v. Johnson, 15 C. B. 
145. 


in the goods. {Jackson v. Cummins, 5 M. <& W. 312, 319 ; Dorringion t. 
Carter, 1 Ex. 566.) 

Under tliis is-^ue the defendant mav take advantage upon the evidence 
of any eonduel of the plaintiff whieh may liuve estoppt^d Inni from asserting 
the goods to be his ; as wliere the goods of the phiintiff were wrongfully 
sold, but the plaintiff knowingly stood by and allowed the defendant to 
buy them, or where the plaintiff represented them to be the goods of an- 
other. {Pickard v. Sears, 6 k. k E. 169 ; Gregg v. JPells, 10 A. k E. 90; 
Freeman v. Cooke, 2 Ex. 651 ; and see Cornish v. Ahingtun, *1 H. & N. 540 ; 
28 L. J. Ex. 262) 

In an action against the assignees of a bankrupt for eonverting the goods 
of the plaintiff, the defendants may show under this issue that the goods 
at the time of the conversion were in the order and disposition of the 
bankrupt witli tlie consent of the plaintiff. {Isaar v. Pelcher, 5 M. k 
AV. 139.; Under the Bankrupt J^uw Consoli<lation Act, 1819, 12 k 13 
Tiet. c. 106, s. 125, an order of theC’ourl is necessary fortlie vesting of the 
])roperty in the a.ssignee*, hut the title of the assignee.s relates back to the 
act of bankruptcy ; therefore such order may be rt‘hed on under the above 
issue, although it was not obtained until after the action was brought. 
(Jleslop V. Baker, 8 Ex. 411.) 

This issue is divisible, and may be found for the plaintiff as to some of 
the gootl.s, and for the dehuirlaut as to the others. ( Wittiams v. Great 
Western Jig. Co., 1 Dowl, N. S. 16; Freshney v. Wells, 1 11. k N. 653; 
26 L. J. Ex. 228 ; see* ante, p. 439 ) 

ia) By the recovery of a judgment in an action for tlie conversion of 
goods, the plaiiitifT’s right of property is lmrre<l (Cooper v. Shepherd, 3 
U. B. 266) ; and it si'cms that the jiroperty vests in the defendant from 
the date of the conversion. (Buckland v. Johnson, 15 C. B. 115.) The 
jdaintifT having fditained an inb'Hoeutnry judgment only, and no satis- 
faction, may maintain trover against the party to whom the goods have 
be<‘n transferred by the defendant in the former m tion. {Marsion T. 
I*hillips, 9 L. T. N. S. 289.) 

When tlie conversion consists of a wrongful sale of the goods, the owner 
mil} waive the tort and sue for the proceeds of tlie sale in a count for money 
rf^ceived, and, if he recover, the judgment may be pleaded as a bar to a 
subsequent action for the wrongful eon version ; so a judgment for tho 
proceeds or for the (;<mversion may be pleaded in bur to a subsequent 
action against a party who had joined in tho sale, and in receiving the 
proc«‘tHlR. { Jiurkland v. Johnson, 15 C. B. 145 ; Lythgoe V. Vernon, 5 U. & 
. 180; 29L. J. Ex. 164.) 
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General Issue {a). 

Not Guilty/* ante^ p. 697. 


Hea traversing that the Plaintiff was the Iroprietar of the 

Copyright. 

That the plaintiff was not the proprietor of the said copyright as 
alleged. 


Hea traversing that the Copyright was subsisting. 

That the said copyright was not a subsisting copyright as alleged. 


Hea that the booh was not first published in JEngland : Boosey v. 
Davidson^ 4 D. & L. 147 ; 18 L. J. Q. B. 174; Boosey v. Purday, 
4 Ex. 145. 

Pica that the booh was printed and published and sold by the 
plaintiff without the name of the printer, contrary to the statute 2 
^ 3 Yict. c. 12 ; Chappell v. Davidson^ 18 C. B. 194 ; 25 L. J. C. P. 
225. 

Plea, that the plaintiff fraudulently published the booh as the 
work of an author who did not xorite it: Wright v. Tallis^ 1 C. 
B. 893. 

Plea that the copyright was not entered at Stationers* Hall : see 
Chappell V. Davidson, 18 C. B. 194. 


Notice of Objections to be given with Pleas in an Action for Piracy 
of Copyright. (5 4^ 6 Viet. c. 45, s. 16 (b).) 

In the . 

A. B. plaintiff against E. F. defendant. 
Take notice that the above-named defendant means to rely on the 
trial of this action on the following objections : — 


) The general issue, not guilty, denies the alleged infringement of the 
copyright, whether it he in selling, printing, etc., or wliatever be the wrong- 
ful act charged. In an action for selling a copy of a print from a spurious 
plate under the 17 freo. Ill, c. 57, it denies the mere act of selling, and 
not the knowledge of the defendant tliat the copy was printed from a spu- 
rious })late, which is immaterial. {Oamhart v. Sumner, 5 H. & N. 5; 29 
L. J. Ex. 98.) It admits the copyright of the plainrifT, wliich, if denied, 
must bo traversed in terms. Any circumstances avoiding his right must be 
pleaded specially. 

{h) By tlie 5 & 6 Yict. c,. 45, s. 16, it is enacted that in any action for 
infringing a copyright in a book under that statute “ the defendant, on 
pleading thereto, shall give to the plaintiff a notice in w’riting of any 
objections on which he moans to rely on the trial of such action ; and 
if the nature of his defence be that the plaintiff in such action was not the 
author or first publisher of the hook in which he shall by such action claim 
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1. That the defendant is not guilty of the alleged grierances. 

2. That the plaintiff was not the proprietor of the said copy- 
right. * 

3. That at the time of the alleged grievances there was no sub- 
sisting copyright in the said book, 

4. That J. K. and not the plaintiff was the author of the said 
book. 

6. That i. M, and not the plaintiff was the first publisher of the 
said book. 

6. That N, O. and not the plaintiff is the proprietor of the said 
copyright. 

7. That the said book was first 7 )ublished with the title 

\jipecify the title of the hooJc as first puhlished], on the day 

of , A.D. [specify the date of first puhlicationi], at — — 

[specify the place of the first puhli cation]. 

[State any other objections in the same manner.] 

Yours, etc., 

To Mr. C. T>. plaintiff’s attorney. G. H. defendant’s attorney 
or agent. [or agent]. 

See like notices : Booscy v. Davidson, 4 D. & L. 147 j Sweet v. 
Benning, IG C. U. 459. 


County Couets. See ante , p. 300. 


Custom (a). 


copyright’, or is not the proprietor of tlie copyright therein, or that some 
other person than tlic plaintiff was the author or Grst publisher of such 
book, or is the proprietor of the copyright therein, then the defendant shall 
specify in such notice the name of the person whom ho alleges to have been 
the author or first publisher of such book, or tlic pro])rietor of the copyriglit 
therein, together with the title of such book, and the time when and the 
place wlicre such book was first piiblislied, otherwise the defendant in such 
action shall not at the trial or hearing of such action be allowed to give any 
evidence that the plaintiff in such action was not the autlior or first pub- 
lisher of tile book ill which he claims such copyright as aforesaid, or that 
he was not the proprietor of the copyright therein; and at such trial or 
hearing no other objection shall be allowed to be made on behalf of such 
defendant than the objections stated in such notice, or that any other per- 
son was the author or first publisher of such book, or the proprietor of the 
copyright therein, than the person specified in such notice, or give in evi- 
dence in support of his defence any other book than one substantially cor- 
responding in title, time, and place of publication with the title, time, and 
place specified in such notice.” (See 2 Chit. Pr. 12th ed. 1466 j Leader v. 
Burday, 7 C. B. 4.) 

(«) A custom is a usage which obtains the force of law within a particular 
manor or parish or district, or at a particular place, in respect of the persons 
and things which it concerns. It must be certain, reasonable in itself, com- 
mencing from time immemorial, and continued without interruption. (1 
Blackst.Com. 76; Tyson y. Smith, 9 A. &£. 406, 421 ; Blewetty, Tregonning, 
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Plea of a right of common of 'pasture hy custom within a manor : 
Arlett V. JEllis, 7 B. & C. 346 ; 9 B. & C. 671. 

Plea of a custom in a manor to seize hcriots : Kingsmill Tf. Pull, 
9 Bast, 185 ; Price v. M'oodhouse^ 16 IVI. &, W. 1. 

Plea of a custom in a manor to seize quousque to enforce admit- 
tance and fines : Phgpers v. Phurn^ 3 Biug. N. C. 250. 

Plea of a custom in a township for the inhabitants to use a well: 
Race V. Ward, 4 E. & B. 702 ; 7 Ib. 384 ; 26 L. J. Q. B. 133. 

3 A. (fe E. 554 ; Rogers Taylor, 1 H. & N. 706.; 26 L. J. Ex. 203.) Time 
immemorial dates from the beginning of tlie reign of Richard I, a.d. 1189. 
(2 Blackst. Com. 31.) Proof of uninterrupted modem usage is presumptive 
evidence of the previous existence of the custom, but may be rebutted by 
proof of its non-existence at any time within the above period of legal me- 
mory. (1 Blackst. Com. 76 ; 2 Ib. 31 ; Jenkins v. Harvey, 1 C. M. A R. 877.) 
Thus a custom to demand and have certain fees may be rebutted by the 
rankness of the fee at some ])revious time within that ]>eriod. {Bryant v. 
Foot, 36 L. J. Q. B. 65 ; L. R. 2 Q.. B. 161 ; 3 Ib. 497 ; Lawrence v. Hitch, 
L. R. 2 Q. B. 184 (1) ; but see Mills v. Mayor of Colchester, 36 L. J. C. P. 
210 ; L. R. 2 C. P. 476, 484.) 

A profit a prendi'e in the soil of another cannot be claimed by custom, 
except in the case of a copyhold tenant against his lord, {(jia/eward's case, 
6 Rep. 59 b ; 1 Wins. Saund. 31'Oc; R. v. Churchill, 4 B. & C. 750, 755 ; 
Blewett V. Tregonning, 3 A. & E. 562 ; Constable v. F icholson, 14 C. B. N. S. 
230 ; 32 L. J. C. P. 24-0.) As a claim by the inhabitants of a parish to 
take drifted sand from the land of another {Blewett v. IVegowiing, supra), 
or a claim by the inhabitants of a towmship to take stones from the land of 
another to repair the highway. {Constable v. Hlcholson, supra.) An ease- 
ment may be so claimed, as a right in the inhabitants of a ])arish of wash- 
ing and watering (*atlle at a pond, or of using a pond or well. {Manning v. 
Wasdale, 5 A. & E. 758 ; and see Race v. Ward, 4 E. & B. 702 ; 7 Ib. 384 ; 
26 L. J. Q. B. 133.) A custom for all the citizens of a city to hold horse- 
races on a certain close on a certain day in every year is good. {Mounsey v. 
Ismay, 1 II. & C. 729 ; 32 L. J. Ex. 94; and sec S. C. 34 L. J. Ex. 52.) 
A custom for all victuallers in the realm to erect booths at a fair on paying 
toll to the owner of the soil was allowed to be good. {Tyson v. Smith, 9 A. 
& E. 406 ; seelb. p. 425.) Tlie custom of tin-bounders in Cornwall to dig 
for tin in the land of another, paying a proportion of the tin as toll, is also 
allowed to bo good. {Rogers v. Brenlon, 10 Q. B. 26.) 

A custom which may operate to the total destruction of the tenement on 
wljich it is exercised is deemed to be unreasonable and bad {Broadhenf v. 
Wilks, Willes, 360; Hilton v. Earl Granville, 5 Q. B, 701) ; as the custom 
for the lord of a manor to work mines without any limit or compensittion 
for the damage thereby done to the surface (lb.; and see Wakefields. 
Duke of Buccleuch, 36 L. J. C. 763 ; L. R. 4 Eq. 613) ; so a custom for 
the lord of a manor to enclose the waste without limit, where there was a 
right of common, was held bad (see “ Commonf ante, p. 715) ; a riglit of 
the lord to dig clay-pits was held to be good as against tlie commoners, as 
only teniporaril}' depriving them of the pasture. {Bateson v. Green, 5 T. R. 
411 .) A custom for the copyholders of a manor to take unlimited turf from 
the common was held bad, {Wilson v. Willes, 7 East, 121.) But a custom 
for copyholders to dig clay without stint out of their own tenements was 
held good. {Marquis of Salisbury v. Gladstone, 9 II. L. C. 692 ; 34 L. J. 
C. P. 222 ; and see Harimer v. Chance, 31 L. J. C. 113.) A custom for the 
inhabitants of a parish to exercise and train horses at all seasonable times 
of the year in a place beyond the limits of the parish was held to be un- 
reasonable and bad. {Sowerhy v. Coleman, L. R. 2 Ex. 96 ; 36 L. J. Ex. 
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Flea of a custowfor the citizens of a city to hold horse-races on a 
close of land on a certain day in the year : Mounsey\ , Istnay, 1 H. 
& C. 7^9 ; S2 L. J. Ex. 94 ; and see S. C. 34 L. J . Ex. 52. 

Flea of a custom in a "parish for the inhabitants to heat the hounds : 
TayJ^or v. Devey, 7 A. & E. 409. 

Plea justifying the erection of booths, etc., by a custom to hold a 
fair on the sj)ot : Tyson v. Smith, 6 A. & E. 746 ; 9 Ib. 406. 

Replication, in an action for pulling down the plaintiff s booth to 
which defendant pleaded that it was erected on a public highway, 
that there was a custom to hold a fair in the highway, and to erect 
booths there, leaving sufficient spcwe for the highway : JElwood v. 
Bullock, 6 Q. H. 383. 


Damage Peasant. 

See Fi stress f post, p. 731; “ Replevin,” post, p. 782. 


Defamation : Libel and Slandeb. 


General Issue (a). 
“Not Guilty/* ante, p. 697. 


(<*) In actions for libel or slander, tiie plea of not guilty denies the pub- 
lication of the matter, the publication of it maliciously and in tlie defama- 
tory sense imputed in the declaration. (See r. 16, T. T. 1853 ; C. L. P. Act, 
1852, 8. 61, cited ante, p. 305; post, p. 725.) The innuendo or meaning 
imputed to the words is put in issue by this plea. Under the plea of not 
guilty the defendant may also object that the matter proved is not defama- 
tory, which is a question for tlie jury under the direction of the judge. 
{Daylis V. Latorence, 11 A. & E. *920; Paris v. Levy, 9 C. B. N. S. 342, 
352 ; and see ante, p. 302.) 

By r. 16, T. T. 1853, “ In an action for slander of the plaintiff in his 
office profession or trade, the plea of not guilty will operate in denial of 
speaking the words, of speaking them maliciously and in the defamatory 
sense imputed, and with reference to the plaintiff’s office, profession or 
trade, but it will not operate as a denial of the fact of the plaintiff holding 
tlie office or being of the profession or trade alleged.” The latter fact, if 
tlcnied, must be traversed in terms. 

Under the plea of not guilty the defendant may prove that the words 
were spoken or published on a privileged occasion. (1 Wins. Saund. 130 {d) ; 
Lillie V. Price, 5 A. & E. 645 ; Pattison v. Jones, 8 B. & C. 578 ; Lewis v. 
Levy, E. B. & E. 537 ; 27 L. J. Q. B. 282 ; Uoare v. Siloerlock, 9 C. B. 20; 
Earl Lucan v. Smith, 1 H. & N. 481 ; 26 L. J. Ex. 94 ; Carr v. Duckett, 
5 H. & N. 783 ; 29 L. J. Ex. 468.) And the plaintiff may show in answer 
to this that tlie publication was not w’ithin the privilege by proving actual 
nmli'jo ; thus he may ^how that the charge was false to the knowledge of 
the defendant ; and tlie latt-er, again, may give evidence to rebut the plain- 
tiff’s proof in this respect by showing that he knew or believed it to be true 
(Fountain v. Boodle, 3 Q. B. 5) ; and thus the truth of the charge may 
become material and may be proved incidentally under the general issue. 
(Fo. i per Lord Ellenborough, C.J., Brown v. Croome, 2 Stark. 297, 298; 
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IPlea^ to an Action for Slander of the Plaintiff in his Trade^ 
denying that the Plaintiff carried on the Trade. , 

That the plaintiff did not carry on the trade [or business] of a- 
as alleged. 


Plea of Justification, that the alleged Lihel or Slander is true (a). 

That before the alleged grievance [here state the facts relied on 
as a justification of the truth of the lihel or slander. If the charge to 
he justified is “ he is a regular prover under bankruptcies {see the 
declaration, ante, p. 305), this may he done as follows : J. K. was a 
trader subject to the statutes then in force concerning bankrupts, 
and had committed an act of bankruptcy and become a bankrupt 
within the meaning of the said statutes, and a petition for adjudica- 


and see Manning v. Clement, 7 Bing. 3G2.) As to wliat are privileged oc- 
casions, see ante, p. 302. 

A special plea stating in general terms that the article was a fair and 
bond fide comment in a public journal on the conduct of the plaintiff in his 
public capacity has, since the C. L. P. Act, 1852, been allowed together 
with the pica of not guilty ; but leave was refused in the same case to plead 
the facts showing that the comment was fair, as being matters of evidence 
and tending to introduce irrelevant questions at the trial. {Earl Lucan v. 
Smith, 1 H, & N, 481 ; 26 L. J. Ex. 94; in Clinton v. Henderson, 13 Ir. 
C. L. R. Ap. xliii., a like })lea that the alleged libel was a fair and bond fide 
comment was allowed, but with an aniendment by the addition of the words 
“ on the occasion therein referred to.”) It has sometimes been thought ad- 
visable to plead the defence of privilege specially where it is wished to raise 
the question on the record by demurrer. {Ih.; and see Lewis v. Levy, E. B. 
& E. 537 ; 27 L. J. Q,. B. 282, where there was a special plea that the libel 
was a correct report of a preliminary inquiry before a justice of the peace 
on a charge of perjury.) 

In actions for slander in respect of words not actionable in themselves, 
but only by reason of special damage caused by them, the plea of not guilty 
also puts in issue the special damage alleged. {Wilby v. Elston, 8 C. B. 
142.) In such actions the plaintiff cannot prove general damage beyond 
the special damage laid. {Dixon v. Smith, 5 H. & N. 450 ; 29 L. J. Ex. 125.) 

By the Statute of Limitation, 21 Jac. I, c. 16, s. 3, actions for defama- 
tion (other than for slander) must be brought within six years after the 
cause of action; and actions for words within two years after the words 
spoken. If the words are actionable only by reason of special damage the 
action may be brought witliin six years, but if actionable in themselves the 
limit is two years though special damage subsequently ensue. {Saunders v. 
Edwards, T. Raym. 61 ; 1 Sid. 95.) Tlie statute of limitation must be 
pleaded. (See “ Limitation^ post, p. 747.) 

Payment into court is not allowed in actions for defamation except under 
6 & 7 Viet. c. 96, s. 2; cited post, p. 726. (Sec ^’'Payment into Court f 
post, p. 767.) 

(a) A justification of the libel or slander on the ground of its truth must 
be pleaded specially, and cannot be proved under the general issue {Smith 
V. Richardson, Willes, 20 ; Undemmod v. Parks, 2 Strange, 1200; 1 Wms. 
Saund. 130, n. (1) ) ; altliough, as stated in the preceding note, the question 
of the truth of the cliargc may sometimes arise incidentally under that plea ; 
and it is no objection to evidence which is material to some other issue, that 
it proves the truth of the libel, and that there is no special plea to that effect. 
{Manning v. Clement, 7 Bing. 362.) A justification on this ground should 
not be pleaded without good reason to expect that it will be proved ; for if 
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tion of bankruptcy had been duly filed against him in the Court of 

Kankruptcy for the district, and he had been duly adjudged 

bankrupt by the said Court ; and thereupon the plaintiff; falsely and 
fraudulently pretending to be a creditor of the said f K. at the 
time of the said bankruptcy, then assumed to prove and in due form 
of law proved against the estate of the said J. K., as such bankrupt 

as aforesaid, in the said Court a debt of £ as due to the plaintiff, 

whereas the said debt was not due to the plaintiff but the same was 
a fictitious debt, as the plaintiff* at the time of so proving the same 
well knew ; and before the alleged grievance L. was a trader, 
\etc. State in like manner all the instancefi of the 'plaintiff having 
proved fictitious debts 'under bankruptcies icith the knowledge that 
they were fictitious i which are relied on as justifying the imputation of 
his habit of doing so : or if the the charge to be justified is “ he is the 
person who took my horse,” or “he is a thief,” {see the declarations^ 
ante, p. 308) the fact may be stated thus: the plaintiff feloniously 
stole a horse of the defendant.] 


it is pleaded upon insufficient grounds it may be taken into consideration 
by the jury in assessing the damages. {Wilson v. Robinson, 7 Q. B. 68.) A 
]ilea that tlie libel had previously been published by another, and that the 
defendant at tlio time of publishing it stated the source from wliich he re- 
ceived it, and then believed it to bo true, was held a bad plea, {Tidman v. 
Ainslie, 10 Ex. 63.) 

If a libel consists of several distinct charges, or is divisible into distinct 
parts, a plea of justification may be pleaded to part only. ^Mounineyy» 
Walton, 2 B. & Ad. 673 ; Clarke v. Taylor, 2 Bing. N. C. 664, 665 j 
AT Gregor v. Gregory, 11 M. & W. 287 ; Clarkson v. Lawson, 6 Bing. 587 ; 
Walker v. Brogden, 19 C. B. N. S. 65 ; and see the notes to A.nson v, 
Stuart, 2 Smith’s L. C. 6th ed. 57, 65.) 

The plea of justification must in general be pleaded with sufficient par- 
ticularity to enable the Court to judge whetlier the facts amount to a justi- 
fication or not. {lioness v. Stubbs, 7 C. B. N. S. 555 ; 29 L. J. C. P. 220.) 
But tlie form in wliich the plea will be allowed seems to depend in great 
measure on tlie nature of the charge in the declaration. (See Behrens v. 
Allen, 8 Jur. N. S. C. P. 118 ; and see 2 Smith’s L. C. 6th ed. 67.) 

W here the libel or slander a.s laid in tlie declaration imports a direct 
charge by the defendant of specific acts, the plea of justification may bo 
allowed to be pleaded in a general form, thus, “that the defamatory matter 
in the declaration mentioned is true in substance and fact.” (See Behrens 
V. Allen, supra.) And the Court will, if necessary, order the defendant to 
deliver, with such plea, particulars of the charges intended to be justified. 
[Ib.) In such a case this general form is in effect as specific and particular 
as a more formal plea ; for tlie plea in any other form need, at the present 
day, be only a repetition of the charge alleged in the declaration. But this 
general form of jilea will be iusutlicieut and bad in substance where the 
words complained of, instead of being a direct and positive charge made by 
the defendant, are in the form of something reported or repeated as said by 
another, for in such a case the plea miglit only aver the truth of the charge 
having been made, and not the truth of the charge itself. (Duncan v. 
Thwaites, 3 B. C. 556.) 

Where the charges contained in tlie libel or slander, instead of being spe- 
cific. are general, and particularly where they impute indictable matter, a 
general form of plea ought not to be used. It is contrary to the essential 
objects of pleading, namely, that the other side should be iuformed of what 
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JPlea of Justification of the Words used without the Innuendo {a). 

l^Commence with the form of Plea to part of a special County ante, 
p. 447, limiting it thus ;] as to so much of the declaration as relates 
to the speaking and publishing by the defendant of the alleged words 
[in reference to the plaintiff’s said trade] without the alleged mean- 
ing says that [^state the facts relied on to prove that the charge is 
true in the natural meaning of the words, as in an ordinary plea of 
justification^. 


facts are to bo tried, and that the Court should bo able to judge whether 
the facts relied on are, if true, sufficient in law. The former object may no 
doubt be attained by the delivery of particulars, but there is no sufficient 
reason why the proper office of pleading should be superseded by this more 
complicated and more expensive substitute. In practice, too, it is a matter 
of frequent experience that imputations are sought to be justified in a gene- 
ral form which no one could attempt to justify specifically ; and thus the 
test which pleading affords, even to the pleader himself, of the validity of a 
defence, is lost. The other object, that of enabling the Court to judge of the 
sufficiency in law of tlic justification, is unavoidably sacrificed by a general 
plea : the plaintiff is in effect precluded from obtaining the opinion of the 
Court (and of a Court of error) on the question whether the facts justify the 
imputation, and the matter has to be left in the hands of the jury in cases 
most peculiarly open to feeling and prejudice. And after all there remains 
no record of the distinct determination of any particular facts which can 
be afterwards binding on the parties. 

In most cases therefore in which a general plea of justification can be 
sufficient no trouble is saved by adopting it; and the safest and best course 
appears to be to justify sj)ecifica]ly. (See the observations in tl)o note to 
Anson v. Stuart, 2 Smith’s L. C. 6th ed. 57, 65 ; and see HieJeinhotham 
V. Leach, 10 M. & W. 361 ; Holmes v. Cateshg, 1 Taunt. 543 ; Oliver v. 
JBentinck, 3 Taunt. 456 ; Jones v. Stevens, 11 Price, 235.) 

(a) By the C. L. P. Act, 1852, s. 61, “ In actions of libel and slander the 
plaintiff* shall be at liberty to aver that the words or matter complainc^d of 
were used in a defamatory sense, specifying such defamatory sense, without 
any prefatory averment to show how such words or matter were used in 
that sense, and such averment shall be put in issue by the denial of the 
alleged libel or slander ; and where the words or matter set forth, with or 
without the alleged meaning, show a cause of action, the declaration shall 
be sufficient.” (See ante, p. 305.) It seems that the effect of this section is 
that a declaration containing one count for libel or slander, with an innu- 
endo specifying the defamatory sense, is equivalent to two counts, one with 
the innuendo and one without the innuendo, and if the matter without the 
innuendo shows a cause of action it becomes necessary for the defendant to 
answer both charges, which he may do by ydeading the general issue to the 
whole declaration, or he may plead a justification as to the words with the 
meaning in the innuendo, and also as to them without the meaning ; if, in 
such case, he denies merely using the words with the meaning alleged or if 
he justifies them in the one meaning only, he must limit his plea accordingly 
to so much of the declaration as it answers, otherwise it would be bad as 
not answering the whole matter to which it is pleaded. ( Watkin v. Pall, 
L. B. 3 Q. B. 396 ; 37 L. J. Q. B. 125 ; and see ante, p. 446.) It is sug- 
gested that in such a case the defendant should plead in the above form or 
to the like effect. It is not allowable to add to the words in the declara- 
tion, or to assert a different meaning, and justify in a sense different to that 
alleged. {Bremridge v. Latimer, 12 W. R. 878, C. P.) 
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Flea to a lihel im2mHng a general charge of baseness, that the 
libel wc^s published in reference to a particular transaction and jus- 
tifying it : Tighe v. Cooper, 7 E. & ^6. 639. 


Special plea that the matter published wa^ a fair and bona fide 
comment in a newspaper article upon the conduct of the plaintiff in a 
public capacity z Earl of Lucan v. Smith, 1 H. & N. 481 ; 26 L. J. 
Ex. 94 ; Cooper v. Lawson, 8 A. & E. 746 ; see Kelly v. 'Mnling, 
li. K. 1 Q. B. 699 ; 35 L. J. Q. B. 231 ; Walker v. Frogden, i9 
C. B. N. S. 65 ; ante, p. 723. 

Flea that the libel was a correct report of a preliminary inquiry 
before a justice of the peace in which the plaintiff was summoned to 
answer a charge of perjury and was discharged : Lewis v. Levy, E. 

B. & E. 537 ; *27 L. J. Q. B. 282. 


Notice of the Fefendanf s Intention of gixnng Evidence of an Apology 
in Mitigation of Damages, to be delivered with the Flea, under 
the 6^7 Viet. c. 96, s. 1 (er). 

In the . 

Between A, F. plaintiff and E. F. defendant. 
Take notice, that the defendant intends on the trial of this cause 
to sive in evidence, in mitii^ation of dama^^es, tliat he made \_or 
offered] an apology to the plaintiff for the defamation complained 
of in the declaration herein, before the commencement of this action 
[or as soon after the commencement of this action as there was an 
opportunity of making or offering such apology, the action having 
been commenced before there was an opportunity of making or 
offering such apology]. 

To Mr. C. D. plaintiff* s Yours, etc., 

attorney or agent. G. H. defendant’s attorney [or agent]. 


Flea of an Apology and Payment into Court to am. Action for a 
Libel contained in a public Newspaper [or FeriodicaV] undei^ 6 Sf 
7 Viet, c. 96, s, 2 (i). 

That the alleged libel was contained in a public newspaper [or 
periodical publication] ordinarily published at intervals not ex- 


(a) By the 6 & 7 Yict. c. 96, s. 1, it is enacted “ That in any action for 
defamation it shall be lawful for the defendant (after notice in writing of his 
intention so to do, duly given to the plaintiff at the time of filing or de- 
livering the plea in such action) to give in evidence, in mitigation of da- 
mages, that he made or offered an apology to the plaintiff for such defama- 
tion before the commencement of the action, or as soon afterwards as he 
had an opportunity of doing so, in case the action shall have been com- 
menced before there was an opportunity of making or offering such apology.” 
(See the form of the notice given in Chit. Forms, 10th ed. 844.) 

(5) By the 6 & 7 Viet. c. 96, s. 2, it is enacted “ that in an action for a 
libel contained in any public newspaper or other periodical publication, it 
shall be competent to the defendant to plead that such libel was inserted in 
such newspaper or other periodical pubheation without actual malice and 
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ceedinpf [or exceeding] one week, called tke , and was inserted 

in such newspaper [or periodical publication] without actual^malice 
and without gross negligence ; and before [or at the earliest op- 
portunity after] the commencement of this action the defendant 
mserted in such newspaper [or periodical publication] a full apo- 
logy for the said libel, [or offered to publish a full apology for 
the said libel in any newspaper or periodical publication to be se- 
lected by the plaintiff] according to the statute in such case made 
and provided ; and the defendant brings into Court the sum of 

£ by way of amends for the injury sustained by the plaintiff 

by the publication of the said libel, ana says that the said sum is 
enough to satisfy the claim of the plaintiff in respect thereof. 

Like plca^t : O" BrienY. Clement^ 16 M. & W. 164; Chadwick v. 
Herapath, 3 C. B. 885 ; Lafone v. Smithy 4 H. & N. 158 ;• 28 L. J. 
Ex. 33. 


JPlea in accord and satiafaction that it was agreed that matua I 
apologies should he published in certain newspapers in satisfaction, 
and that such apologies were published accordingly : Boosey v. 
Wood, 3 H. & C. 484 ; 34 L. J. Ex. 65. 


without gross negligence, and that before the commencement of the action, 
or at the earliest opportunity afterwards, he inserted in such newspaper or 
other periodical publication a full apology for the said libel, or, if the news- 
paper or periodical publication in which the said libel appeared should be 
ordinarily published at intervals exceeding one week, had offered to publisli 
the said apology in any newspaper or ]>eriodical publication to bo selected 
by the plaintiff in such action ; and that every such defendant shall, upon 
filing such plea, be at liberty to pay into Court a sum of money by way of 
amends for the injury sustained by the publication of such libel, and such 
payment into Court shall be of the same effect and be available in the 
same manner and to the same extent, and be subject to the same rules and 
regulations as to payment of costs and the form of pleading, except so far 
as regards the pleading of the additional facts hereinbefore required to bo 
pleaded by such defendant, as if actions for libel had not been excepted 
from the personal actions in which it is lawful to pay money into Court (see 
3 & 4 Will. IV, c. 42), and that to such pica to such action it shall be com- 
petent to the plaintiff’ to reply generally, denying the whole of such plea.’* 
This enactment is expressly excepted from the C. L. P. Act, 1852, s. 70, 
see post, p. 767. 

The replication taking issue is sufficient. The plaintiff may also confine 
his denial to any part of the plea. (See Chadwick v. Herapath, 3 C. B. 885.) 
The above plea will not be allowed together with a plea of nofc guilty. 
(O’Brien v. Clement, 3 D. & L. 676 ; 15 M. & W. 435.) 

The payment into Court under this statute is conditional upon the plea 
being proved, and if the plea is not proved, the defendant is entitled to take 
the money out again, and the plaintiff is entitled only to the damages found 
by the jury {Lafone v. Smith, 4 H. & N. 158 ; 28 L. J. Ex. 33), who are 
to assess the damages irrespectively of the amount paid into Court, and are 
not to consider the payment into Court as an admission of liabdity to that 
amount. {Jones v. Mackie, L. R. 3 Ex. 1 ; 37 L. J. Ex. 1.) 



728 


'Pleas, etc., in Actions for Wrongs. 

Detention of Goods, oe Detinue. 


r 


Plea traversing the detention (non detinet) (a). 

That; the defendant does not [or did not or did not nor does he 
according to the form of the declaration^ detain the said goods [or 
deeds, or as the case may be,'] or any of them as alleged. 


(a) By r. 15, T. T. 1853, “ In actions for detaining goods the plea of 
non detinet shall operate as a denial of the detention of tlie goods by the de- 
fendant, but not of tlie plaintiff’s property therein ; and no other defence 
than such denial shall be admissible under that plea.” It is held under 
this rule that tliis plea puts in issue the mere fact of a detention adverse to 
or gainst the will of the plaintiff, and not its wrongful character. (Clements 
T. Flight, 16 M. & W. 42 ; and see Mason v. Famell, 12 M. & W. 674 ; 
Whitehead v. Harrison, 6 Q. B. 423, 429.) 

The plea of wow detinet is not mentioned in the C. L. P. Act, 1852, s. 84 
(ante, p. 442), amongst those pleas which can be pleaded together without 
leave of the Court or a judge ; nor is it mentioned anywhere in the Act or 
in Sched. B. Since that Act the plea of not guilty has sometimes been 
pleaded in actions of detinue, and its effect would seem to be the same as 
that of non detinet. 

The ordinary evidence of detention is that the defendant refused to de- 
hver the goods when demanded. (Jones v. Howie, 9 M. & W. 19.) It is no 
defence to show that the goods w’ore not in liis possession when demanded, 
if ho had im])roperly parted with the possc'ssion, as where he had sold them 
(Jones V. Hoivle, .svpra\ or whore he had lost them by carelessness. (Reeve 
V. Palmer, 5 C. B. N. S. 84 ; 27 L. J. C. P. 327 ; 28 Ib. 168.) A plea that 
the defendant tendered and offered to deliver up the goods to the plaintiff, 
who refused to receive them, was held bad on s]>ceial demurrer, as ^being an 
argumentative plea of non detinet. (Clements v. Flight, 16 M. & W. 42.) 
The defendant may show under this issue that the goods were delivered by 
liim to a tliird person with the plaintiff’s consent (Anderson v. Smith, 29 
L. J. Ex. 460) ; or that the goods w^ere sold by him by the authority of a 
tenant in common with the plaintiff. (Morgan Marquis, 9 Ex. 145.) So 
it would seem that the defendant might give in evidence any matter show- 
ing that the detention was not adverse. 

All matters tending to show that the adverse detention is rightful or jus- 
tifiable must be specially pleaded. The defendant cannot, generally, under 
tlie plea of non detinet enter into the question of title (Mason v. Parnell, 
12 M. & W. 674) ; or assert title in himself or justify the detention under 
the title of another (Richards v. Frankum, 6 M. & W. 420) ; or set up a 
lien (Barnewall v. Williams, 7 M. & G. 403 ; »qo post, p. 741); or a joint 
ownership in himself. (Mason v. Farnell, supra.) 

After the passing of the C. L. P. Act, 1854, s. 78, it was held that pay- 
ment into Court could not be made in respect of a claim for a return of the 
goods. {Allan v. Hunn, 1 II. & N. 572 ; 26 L. J. Ex. 185.) But such pay- 
ment might be made in respect of the plaintiff’s claim for damages for 
the detention of the goods as distinct from the claim for their return. 
{Crossfield v. Such, 8 Ex. 159, where see a plea to that effect.) Now by 
the C. L. P. Act, 1860, s. 25, “ In any action for detaining the goods of 
the plaintiff, it shall be lawful for the defendant, b}' leave of the Court or a 
judge, and upon such terms as they or he shall tliink fit, to pay into Court 
a sum of money to the value of the goods alleged to be detained ; and such 
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Dlea traversing the Dlaintijfs "Property in the Goods (a). 

That the said goods [or deeds, or as the case may he'] were^not nor 
was any of them the plaintiflT s as alleged. 


Plea that the defendant delivered up the goods and the plaintiff ac~ 
cepted them after action brought^ and payment into Court of damages 
for the detention : Crossjleld v. Suchj 8 *Ex. 159. 


Plea that the goods had been delivered to the defendant by the 
plaintiff and others^ joint owners with him, and that they had not 
demanded the re-delivery of the said goods: Atwood v. Ernest, 13 C. 

B. 881. 

Plea that the plaintiff had pawned the goods to a third party for 
a debt which remained unpaid, and the latter pawned the goods to 
the defendant for a debt which remained unpaid : Donald v. Suck- 
ling, L. B. 1 Q. B. 585 ; 35 L. J. Q. B. 232. 


Pleas of lien, see “ Lien f post, p. 741. 


Disclaimke of Title. See “ Tender of Amends,*' post, p. 790. 


Disteess. 


Plea of the General Issue by Statute {b). 

By statute 11 Geo. II, That he is not guilty, 
c. 19 (Public Act), ss, > 

19, 21 ; \^Insert any ) 

other statute on which the defendant relies, ^^2 W. & M. sess. 1, c. 5, 
(Public Act), s. 2.] 


payment into Court shall be made and pleaded in like manner, and accord- 
ing to the provisions of ‘ The Common Law Procedure Act, 1852 and the 
like proceedings may be had and taken thereupon as to costs and otherwise.” 
(See “ Payment into Court, ante, p. 664.) 

(a) The plain tifTs property in the goods detained, if denied, must be 
traversed specifically. A right of lien must be specially pleaded. (Co. Lit. 
283 a ; Mason v. Parnell, 12 M. & W. 674, 683 ; Barnewall v. Williams, 
7 M. & G. 403.) A joint ownership in the defendant with the plaintiff* can- 
not be proved under this plea, but must be pleaded specially. (Mason v. 
Parnell, 12 M. & W. 674 ) 

(ft) By 11 Geo. II, c. 19, s. 21, “In all actions of trespass, or upon the 
case brought against any person entitled to rents or services of any kind, or 
his bailiff* or receiver, or other person, relating to any entry by virtue of this 
Act or otherwise upon the premises chargeable with such rent or services, 
or to any distress or seizure, sale, or disposal of any goods thereupon, it 

2 I 3 
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Plea, justifying entering into a House to take Goods clandestinely 
removed there to avoid a Distress. (11 Geo. II, c. 19, s. 1.) 

That before any of the alleged trespasses J. K. held certain pre- 
mises as tenant thereof to the defendant under a demise, at a certain 
yearly rent thereby reserved payable by equal [quarterly] payments, 

and £ of the said rent for quarters of a year of the said 

tenancy was then due and in arrear from the said J. K. to the de- 
fendant ; and the said J. K. had then and whilst the said rent was 
so due and in arrear fraudulently and clandestinely carried off from 
the said premises so demised to him as aforesaid certain goods of 
the said J. K., to prevent the defendant from distraining the same 
for the said arrears of rent so due as aforesaid, and placed the said 
goods in the said messuage of the plaintiff, against the statute in such 
case made and provided ; whereupon the defendant, whilst the said 
arrears of rent remained so due as aforesaid, and within the space 
of thirty days next ensuing such carrying off of the said goods as 
aforesaid, entered into the said messuage of the plaintiff (the outer 
door thereof being then open) in order to take and seize, and there 
then took and seized the said goods there being found as a distress 
for the said arrears of rent, which are the alleged trespasses. 

Like pleas : Fleteher v. ][larilliei\ 9 A. & E. 457; Norman v. 
Wescombe, 2 M. <fe W. 349 ; Angell v. Harrison, 17 L. J. Q. B. 25 ; 
Dibble V. Bowater, 2 E. & 13. 564. 

A like plea justifying the breaking open of a house under 11 Geo. 
II, c. 19, s. 7 .* Bowler v. Nicholson, 12 A. & E. 341. 

Plea, by a carrier, justifying the non-delivery of goods by reason 


shall be lawful for the defendant in such actions to plead the general issue, 
and give the special matter in evidence.*’ (Sec “ General Issue by Statute f 
ante, p. 704 ; and the r. 21, T. T. 1853.) 

In actions for illegal and irregular distresses for rent {ante, p. 316), this 
plea puts in issue all matters of inducement, as the tenancy and the distress, 
and also the irregularities complained of, and admits proof of all matters of 
justification. {Williams v. Jones, 11 A. & E. 643.) 

In actions for trespasses to land, or for the taking, conversion, or deten- 
tion of goods, the general issue by statute enables the defendant to prove a 
justification under a distress ; and every justification at common law or 
by statute, arising out of the distress, may be given in evidence, and need 
not bo pleaded specially. {Eagleton v. Gutteridge, 11 M. & W. 465.) It 
was sometimes the practice formerly to plead the justification specially, as 
it tended to narrow the issue and enabled the defendant to obtain admis- 
sions on the record ; but now, as the plaintifl' can deny the whole plea, this 
advantage is no longer obtained by pleading specially. Tlio terms of the 
statute do not extend to a case where the goods have been fraudulently re- 
moved, and the distress has been made elsewhere than on the premises out 
of which the rent issues ; and in such case the defence must be specially 
pleaded. 

By 8. 20 of the above statute, 11 Geo. II, c. 19, no tenant or lessee shall 
recover in any action for any unlawful act or irregularity in making or dis- 
posing of a distress if tender of amends has been made by tlie party dis- 
training before such action brought. And by s. 21, the defendant may give 
such tender in evidence under the general issue. 

By the 3 & 4 Will. IV, c. 27, s. 42, no arrears of rent shall be recovered 
by any distress but within six years next after the same shall have become 
due or next after an acknowledgment of the same in writing shall have been 
given to the person entitled thereto or his agent, signed by the person by 
whom the same was payable or his agent. (See ante, p. 639.) 
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that they had been clandestinely removed to avoid a dist7*€ss and were 
seized by the 'plaintiff * s landlord: Anderson v. Midland Ry. Co., 30 
L. J. Q. B. 94. • 


IP lea justifying talcing goods cts a distress for toll^ under the Rail- 
way Clauses Consolidation Acty 1845, 8 Viet. c. 20 : Field v. New- 
port Ry. Co.y 3 H. & N. 409 ; 27 L. J. Ex. 396. 

Flea justifying talcing goods as a distress for toll for anchorage^ 
under a prescriptive right: Gann v. Johnson, 11 C. B. N. S. 387 ; 
31 L. J. C. P. 372. 

Plea justifying a trespass in using land to impound a distress : 
Woods V. Durr ant, 16 M. & W. 149. 


Flea justifying seizing Cattle as a Distress damage feasant. 

That at the time of the alleged trespasses the defendant was law- 
fully possessed of a elose, situate in the county aforesaid [or of ], 

and because the said cattle was then wrongfully in the said close 
doing damage there to the defendant, the defendant seized and took 
the said cattle in the said close and impounded the same in a pound 
overt in the said county, and not above three miles distant from the 
place where they were so seized and taken, as a distress for the said 
damage, which are the alleged trespasses. 

Like pleas: Wilder v. Speer, 8 A. & E. 547 ; Weeding v. Aid- 
rich, 9 A. & E. 861. 

A like plea in respect of the defendant's right of common : Rich- 
ards V. Fry, 7 A. & E. 698 ; in respect of the defendant's sole right 
of pasturage : Welcome v. Upton, 5 M. & W. 398 ; 6 M. & W. 536 ; 
Jones V, Richard, 5 A. & E. 413. 

A like plea justijying taking a dog : Runch v. Kennington, 1 

Q. B. 679. 

A like plea justifying taking a locomotive engine damage feasant 
on the defendant' s railway : Ambergate Ry. Co. v. Midland Ry. Co., 
2 E. & B. 793. 


Flea of a Distress damage feasant, and a Sale of the Distress to 
pay for its Keep in the Found, under the 17 ^ 18 Viet. c. 60. 

That at the time of the alleged seizing and taking of the said 
[horse] the defendant was lawfully possessed of a close situate 

in the county aforesaid [or of ], and because the said [horse] 

was then wrongfully in the said close, doing damage there to the 
defendant, the defendant seized and took the said [horse] as a dis- 
tress for the said damage in the said close ; and, thereupon, after 
the passing of the statute passed in the Session of Parliament holden 
in the seventeenth and eighteenth years of the reign of her present 
Majesty, entitled “ An Act to amend an Act of the twelfth and 
thirteenth years of her present Majesty for the more eflfectual 
prevention of cruelty to animals,*’ tlie defendant impounded the 
said [horse] as such distress as aforesaid in a pound overt in the said 
county, and not above three miles distant from the place where the 
said [horse] was so seized and taken ; and afterwards, whilst the 
said [horse] remained so impounded as aforesaid, the defendant 
provided and supplied a sufficient quantity of fit and wholesome 
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food and water for and to the said [horse], and instead of proceeding 
for the recovery of the value of the said food and water of and from 
the owiier of the said [horse] according to the provisions of the said 
Act in that behalf, the defendant, after the expiration of seven clear 
days from the time of impounding the said [horse] as aforesaid, 
thought fit to sell, and then sold the said [horse] openly at a certain 

public market, in the market-place of , after having given three 

days previously to such sale a public printed notice thereof, for the 

sum of £ , being the most money that could be got for the same, 

which are the alleged trespasses; and the defendant then applied 
[so much as was necessary in that behalf of] the said money, being 
the produce of the said sale, in discharge of the value of such food 
and water so supplied as aforesaid, and the expenses of and attending 

such sale, according to the said statute [and rendered £ , being 

the overplus of the produce of the said sale to the plaintiff as and 
being the owner of the said [horse] or tendered and offered to 
render to the plaintiff, as and being the owner of the said [horse], 

£ , being tiie overplus of the produce of the said sale, which the 

plaintiff refused to accept ; and the plaintiff now brings into court 
the said £ , ready to be paid to the plaintiff*]. 


A like plea justifying a sale of the cattle to pay for their keep in 
the pounds under 5 6 Will, IV, c, 59, s, 4: Layton v. Hurry, 8 

Q. B, 811; and see Mason v. Newland, 9 C. & P. 575. \_This 
statute was repealed and its provisions substantially re-enacted, by 
the 12 Sf 13 Viet, c. 92, except as to the potocr of sale ; the power of 
sale was given by the 17 ^ 18 Viet, c, 60, 5. 1.] 


Replications to the plea of a distress taken damage feasant {a) 
Traversing the defendant's property in the close : Rond v. Lotvn- 
ton, 2 A. & E. 26. \_The plaintiff may deny this by a replication 
taking issue, ^ 

That the plaintiff had a right of common pur cause de vicinage : 
Jones V. Robin, 10 Q. B. 581 ; Prichard v. Powell, 10 Q. B. 589 ; 
Clarke v. Tinker, 10 Q. B. 604. 

That the defendant himself drove the cattle on to the close : Lyons 
V. Martin, 8 A. & E. 512. 

That the cattle and goods were at the time of the seizure in the 
actual possession and under the personal care of the plaintiff: 
Field V. Adames, 12 A. & E. 649; and see Bunch v. Kennington, 1 
Q. B. 679. 

That the pound was an improper pound : Wilder v. Speer, 8 A. & 
E. 547. 


(a) Any irregularity in the treatment of a distress damage feasant makes 
the party distraining a trespasser ah initio, and may be replied so as to en- 
title the plaintiff’ to recover for the whole trespass. The statute 11 Geo. II, 
c. 19, 9. 19, applies onl/ to distresses for rent : see ante, p. 321 ; and post^ 
p. 755. 

Tender after impounding does not render the distress or detention wrong- 
ful, and a replication of such tender to a plea of distress damage feasant is 
bad. {Singleton v. Williamson, 7 H. & N. 747 ; 31 L. J. Ex. 287. And 
see, as to the effect of tender, ante, p. 318 (a).) 
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That the cattle strayed on to the defendant's close by reason of the 
fences being out of repair through the defendant' s neglect^ and the de- 
fendant distrained them before the plaintiff could remote them : 
G-oodwyn v. Cheveley^ 4 H. & N. 631 ; 28 Jj. J. Ex. 298 ; and see 
“ Fences f ante, p. 329. 


See other pleas and replications in respect of distresses, “ JRe- 
plevinf post, 777. 


Easements. 

See “ Common," ante, p.711 ; “ Lights," post, p. 746 ; ** Support,' 
post p. 789 ; “ Ways," post, p. 810. 


Equitable Pleas, Replications, etc. (a). 

Plea on equitable grounds to an action for the conversion of goods, 
that the goods were sold by the plaintiff to the defendant, together 
with other goods, and paid for, hut were omitted by mistake in the 

{a) Equitable pleadings under the C. L. P. Act, 1854, as. 83-86, are 
allowed in actions for wrongs upon tlie same principles as in actions on 
contracts. (See JEquitable Fleas, ante, p. 566.) A plea upon equitable 
grounds must state facts which would entitle the defendant to an absolute 
injunction in equity. {Wakley v. Froggatt, 2 II. & C. 669 ; 33 L. J. Ex. 5.) 
Thus in an action of trespass for cutting down and carrying trees, a plea on 
equitable grounds that the defendant bought the trees, with a licence to enter 
upon tlie land and cut them, from a deceased owner of the land, who de- 
vised the land to the plaintiff, was held bad as showing no right to an abso- 
lute injunction, {Wakley v. Froggatt, supra.) In an action of trespass for 
entering plaintifT s land and breaking a gate, a plea on equitable grounds 
that it was agreed that the gate should remain ojien pending arrangements 
to tiy the question of a right of way through it, and that defendant broke 
open the gate because it was closed contrary to the agreement, was held bad, 
because the closing of the gate by the plaintiff showed a revocation of the 
licence to use tlie way, and the defendant had no right in equity to enforce 
the agreement by breaking the gate, or to an absolute injunction against 
the plaintiff closing it. {Hyde v. Graham, 1 H. & C. 593 ; 32 L. J. Ex. 27.) 

An equitable replication will not be allowed which departs from the cause 
of action declared upon. Thus in an action of trespass for digging and carry- 
ing away the plaintiff’s coal, to which the defendant pleaded the Statute of 
Limitations, a replication upon equitable grounds that the trespasses were 
fraudulently concealed from the plaintiff until within six years was not 
allowed because it showed that the plaintiff’s legal right was barred, and 
his ordy right was in a court of equity for an account. {Hunter v. Gibbons, 
1 H. & N. 459 ; 26 L. J. Ex. 1.) 

The C. L. P. Act, 1854, admitting pleadings upon equitable grounds, 
does not apply to the action of ejectment, in which all pleadings were 
abolished by the C. L. P. Act, 1852, s. 178. {Heave v. Avery, 16 C. B. 328; 
24 L. J. C. P. 207.) 
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bought and sold notes : Steele v. Haddock, 10 Ex. 643 ; 24 L. J. Ex. 

Plea on equitable grounds to an action for obstructing plaintiff* s 
lights by a building, that the building was erected, and money ex- 
pended thereon, by the defendant with the acquiescence and consent of 
the plaintiff , and on the faith of such acquiescence and consent : — re- 
plication on equitable grounds that the plaintiff acquiesced and con- 
sented upon the faith of false representations of the defendant that 
the building would not cause the obstruction : Paries v. Marshall, 
10 C. B. N. S. 697 ; 31 L. J. C. P. 61 ; and see “ Leave and Licence, 
post, p. 740; “ Lights f post, p. 746. 


Estoppel. 


Peplication to a Plea traversing the Plaintiffs Title to Land, an 
Estoppel by a Judgment in Ejectment («). 

\^Commence with the forin ante, p. 456, restricting the replication 
to so much of the plea as relates to the trespasses complained of since 
the date of the claim in the writ of ejectment^ That on the day 
and year last aforesaid tlie plaintiff, for tlie purpose of recovering 

possession of the said land, sued out of the Court of a writ 

of ejectment, directed to the defendant by name, being the person 
then in possession of the said land, and to all persons entitled to 
defend the possession of the said land, to the possession whereof the 
plaintiff by the said writ claimed to be then entitled and to eject all 
other persons therefrom, commanding the defendant and the said 
persons entitled to defend the possession of the said land, or such 
of them as denied the alleged title of the plaintiff within sixteen 
days after service of the said writ to appear in the said Court 
of to defend the said property or such part thereof as they 


{d) See the observations on “ Estoppel f ante, p. 574. 

This replication may be pleaded to pleas disputing the plaintiffs pro- 
perty in the land ; as pleas that the land is not the plaintiffs, or liberum 
tenementum, in actions of trespass to land and in actions to recover mesne 
profits. The judgment is no estoppel unless pleaded. {Feversham v. Emer- 
son, 11 Ex. 385 ; Matthew v. Osborne, 13 C. B. 919 ; Litchfield v. Ready, 
5 Ex. 939, 945.) The estoppel dates from the date of the claim in eject- 
ment, and therefore should not be pleaded in respect of any antecedent 
period ; and the matter of estoppel is assumed to continue until the con- 
trary is shown. The defendant may deny the matter of estoppel or may set 
up any subsequent matter showing that the estoppel has ceased. {Wilkin- 
son V. Kirby, 15 C. B. 430, 440.) 

A county court order for giving up possession of premises obtained by 
the landlord against a subtenant under 19 & 20 Yict. c. 108, s. 50, is not 
conclusive in a subsequent action against him for mesne profits. {Camp- 
bell V. Loader, 3 II. & C. 520 ; 34 L. J. Ex. 50.) 

In an action against husband and wife for a trespass by the wife to which 
they pleaded that the land was not the plaintiffs, it was held that an 
estoppel against the husband by a verdict in a previous action between him 
and the plaintiff could not be pleaded, but was conclusive in evidence when 
it appeared that the wife acted only by authority of the husband. ( Whittaker 
V. Jackson, 2 H. & C. 926 j 33 L. J. Ex. 181.) 
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might be advised, in default whereof judgment might be signed and 
they turned out of possession ; and such proceedings were thereupon 
had in the said Court upon the said writ that before this suit by the 
judgment of the said Court it was considered that the plaintiff 
should recover the possession of the said land ; and afterwards and 
before this suit by virtue of the said judgment the plaintiff entered 
into possession of the said land. {^Conclude as ante, p. 456.] 

Like replications : l)oe v. Wellsma/n, 2 Ex. 368 ; Wilkinson v. 
Eirhy, 15 C. B. 430, 433. 


Eeplication in estoppel, to a plea in an action of trespass settinc/ 
up title, that in a former action of trespass between the same parlies 
the same title was pleaded, and verdict thereon found and judgment 
given against the defendant : Outram v. Morewood, 3 East, 346. 


Eeplieation in estoppel, to the plea of nil hahuitin fenementis, of a 
demise by plaintiff to defendant : Wilkins v. Wingate, 6 T. K. 62 ; 
and see 2 L. liaym. 1051 ; Tb. 1054; 1 Wms. Saund. 276 c, 277 a ; 
Curtis V. Spitty, 1 Bing. N. C. 15 ; ante, pp. 630, 636. 

Replication %n estoppel, to plea in trespass alleging title in a third 
party, of a demise by defendant to the plaintiff: Darlington v. 
Eriichard, 4 M. & G. 783. 


Excess. See “ New Assignment^ post, p. 755. 


Execution. See Process f post, p. 770. 


Executors (a). See Executors f ante, pp. 325, 577 


(a) In an action brought by an adminiRtrator under Lord Campbell’s 
Act, 9 & 10 Viet. c. 93, for the death of the intestate caused by the negli- 
gence of the defendant, to recover compensation for the family, a plea that 
the family did not suffer any pecuniary loss, was allowed to be added at tlie 
trial in addition to the plea of not guilty. {Duckivorth v. Johnson, 4 H. & N. 
653; 29 L. «J. Ex. 25.) The plaintiff in such action is not entitled to a 
verdict for nominal damages upon proof merely of the death by negligence, 
without proof of actual pecuniary loss to the family. (Ih . ; and see ante, 
p. 326 ; and post, p. 752.) As to satisfaction made to the deceased see 
Baker v. London ^ South-Western Ry. Co., L. R. 3 Q. B. 91 ; 37 L. J. 
Q. B. 53. 

As to payment into Court in this action, see 27 & 28 Viet. c. 95, s. 2, 
cited ante, p. 327. 

By “The Regulation of Railways Act, 1868,” 31 & 32 Viet. c. 119, s. 25, 
“ where a person has been injured or killed by an accident on a railway the 
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Fences. See ante, p. 329. 


Peplication to plea justifying the talcing of the plaintiff* s cattle for 
straying on defendant* s close, that the cattle strayed through defects 
in fences which the defendant was hound to repair : see “ JDistress,*' 
ante, p. 733 ; “ Trespass,** post, p. 800. 

Plea in har in replevin to same effect : Parher v. Whiteley, 34 
L. J. Q. B. 212. 


Fisheey. 


Plea, to an action of trespass, justifying the trespass under a 
prescriptive right of fishing : Mannall v. Fisher, 5 C. B. N. S. 856 ; 
Shuftleworih v. Le Fleming, 19 C. B. N. S. 687 ; 34 L. J. C. P. 309. 

Plea, to an action of trespass, of a public right of fishing in an 
arm of the sea ; FepUcation of a prescriptive right of sole fishery in 
the same spot : Pichardson v. Orford, 2 H. Bl. 182. 

Plea justifying talcing nets and fixed engines under the Salmon 
Fishery Act, 1861 : Williams v. Blackwall, 2 H. & C. 33 ; 32 L. J. 
Ex. 174. 


Fixtubes. See post, “ Beversion,** p. 784 ; “ Waste,** p. 807. 


Feaud. 

General Issue (a). 
*‘Not Guilty,*’ ante,p. 697. 


Board of Trade, upon application in writing made jointly by the company 
from whom compensation is claimed and the person if he is injured, or his 
representatives if he is killed, may, if they think fit, appoint an arbitrator, 
who shall determine the compensation (if any) to bo paid by the com- 
pany.” 

(a) In actions for fraud the plea of not guilty denies that the defendant 
made the representation charged, that it was false, that the defendant knew 
it to be false or did not believe it to be true, that the deftmdant intended 
to induce the plaintiff to act upon it, that the plaintiff did so, and that da- 
mage happened to him in consequence. {Mummery v. Taul, 1 C. B. 316 ; 
Rawlings v. Bell, 1 C. B. 951; Freeman v. Cooke, 2 Ex. 654; Eastwood 
v. Bain, 3 H. & N. 738 ; 28 L. d. Ex. 74 ; Cornish v. Ahington, 4 H. & N. 
649 ; 28 L. J. Ex. 262 ; and see ante, p. 333.) Matters of inducement 
stating the circumstances under which the representation was made must 
be separately traversed, unless they are involved in the statement of the 
fraud. {Ib.) A special plea to an action for fraud that the defendant had 
good and probable reason to believe and did believe the representation to 
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General Issue. Bee ante, p. 697. 
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Highways. See ante, p. 337. 

Husband and Wife. 

See ante, p. 338 ; ** Abatement,"' p. 473. 

Plea of not guilty in an action against husband and tcife for a tort 
committed by the wife : ante, p. 699. 


Imprisonment. See Trespass to the Person," post, p. 791, 


Infancy. See ^'Infancy," ante, pp. 6, 449, 604. 


Injunction. See ante, p. 341 


Innkeeper. 


General Issue {a). 

Not Guilty,** ante, p. 697. 


be true, was held a good answer to the action. {Evans v. Collins, 5 Q. B. 
804.) Such defence may be proved under the general issue. 

In actions founded on false representations respecting the character or 
credit of another, objections under the statute 9 Geo. IV, c. 14, s. 6 (see ante, 
p. 336), should be relied on under the general issue ; and a plea to the 
effect that the representations were not in writing as required by the statute 
is unnecessary. {Turnley v. Maegregor, 6 M. & G. 46.) 

{a) In an action by a guest against an innkeeper for loss of or injury to 
goods of the guest, the plea of not guilty denies only the breach of duty 
or wrongful act alleged, namely, the loss or injury as caused by the negli- 
gence or default of the defendant or his servants ; the facts stated in the 
inducement, that the defendant kept the inn, and that the plaintiff brought 
the goods there as a guest, if denied, must be traversed in terms, (r. 16, 
T, T. 1853 j ante, p. 697.) If the declaration is framed in contract the 
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!Pl€a that Defendant was not an Innkeeper. 

That the defendant was not an innkeeper and did not keep a 
common inn for the accommodation of travellers as alleged. 

A like plea : Armistead v. Wilde^ 17 Q. B. 261; 20 L. J. Q. B. 
624 ; see Dag v. Bather y 2 H. <& C. 14. 


Blea that "Plaintiff did not bring the Goods into the Inn. 

That the plaintiff did not, as such traveller as aforesaid, bring 
into the said inn the said goods or any of them, nor were the said 
goods or any of them within the said inn as alleged. 

A like plea : Dawson v. Chamneg, 6 Q. B. 164. 


Special plea^ to count for refusing to lodge the plaintiff , that the 
defendant offered the plaintiff reasonable and proper accommodation, 
which the plaintiff refused to accept: Fell v. Knight, 8 M. & W. 
269. 


Plea of Hen hg innkeeper on plaintiff's goods, for amount of 
charges incurred as guest : Allen v. Smith, 12 C. B. N. S. 638 ; 31 
L. J. C. P. 306; see Snead v. Watkins.^ 1 C. B. N. S. 267 ; 26 
L. J. C. P. 57. 


Judgment Becoveeed (a). 


Plea, to an action for negligent navigation, of a judgment against 
the plaintiff in the Admiralty Court respecting the same cause of 
action : Harris v. Willis, 15 C. B. 710. 


pleas of non assumpsit and a traverse of the breach will be applicable. (See 
Morgan v. Raveg, 6 H. & N. 265 ; 30 L. .J. Ex. 131 ; ante, p. 461.) 

The loss of goods is primd facie evidence of default in the defendant ; 
but under the issue of not guilty the defendant may show that the loss was 
occasioned by the negligence of the ydaintiH* (Armistead. v. Wilde, 17 Q. B. 
261 ; Morgan v. Raveg, 6 H. & N. 265; 30 L. J. Ex. 131 ; Cashill v. 
Wright, 6 E. &E. 891), or tliat it occurred by an accident, as that the plain- 
tiff’s horse was kicked by another horse, without any default on the part of 
the defendant. {Dawson v. Chamney, 5 Q. B. 161.) 

The liability of an innkeeper for loss of or injury to goods is limited, sub- 
ject to certain exceptions and conditions, to the amount of £30, by the 26 
& 27 Viet. c. 41, cited ante, p. 344. 

As to the lien of an innkeeper upon the goods brought into his inn, see 
“ Lien," post, p. 742. * 

(a) The form of this plea is the same as in actions on contracts, see Judg- 
ment recovered f ante, p. 624 ; the precedents there given may be made 
applicable with trifling alterations according to the circumstances of the 
case. 

A judgment recovered by the plaintiff merges the cause of action, and 
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PUa to an action for negligent navigation^ of a judgment in the 
Admiralty Court against defendant* s ship and freight, nnd%r which 
the ship was sold and the proceeds and freight paid to the plaintiff 
\held a had plea except to the extent of the damages satisfied hy the 
payment\ : Nelson v. Couch, 15 C. B. N. S. 99 ; 33 L. J. C. P. 46. 

Plea, to an action for negligent navigation, of a foreign judgment 
against the plaintiff in respect of the same grievances : General 
Steam Navigation Co, v. Guillou, 11 M. & W. 878. 


Plea of a judgment recovered against a co -trespasser for the same 
trespasses (a) : Basham v. Lumley, 3 C. & P. 489 n. (a). 

Plea, in an action for a conversion of goods, that the conversion 
was committed hy the defendant jointly with another, and a judgment 
recovered hy the plaintiff against the latter for the same conversion : 
BucMand v. Johnson, 15 C. B. 145. 

Plea, to an action for the conversion of goods, that the plaintiff re- 
covered judgment in an action for the conversion of the same goods 
against a third party from whom the defendant purchased them : 
Cooper y. Shepherd, 3 C. B. 266; and see “ Conversion,” ante, p. 
718. 


Plea of a judgment recovered against the defendant in a former 
action for false imprisonment of the plaintiff on a charge of felony 
[held a had plea to a count for malicious prosecution of the plaintiff 
on the same charge'] : Guest v. Warren, 9 Ex. 379. 


Pleas of justification under judgment and execution; see “ Pro- 
cess f post, p. 770. 


Justice of the Peace. 


See “ Justice of the Peace,” ante, p. 345 ; “ General Issue hy Sia- 


may be pleaded as a defence to another action for the same cause. A judg- 
ment against tlie plaintiff’ operates as an estoppel to his suing again for the 
same cause, and may be so pleaded. (See ante, pp. 575, 624.) 

A judgment recovered by the plaintiff in a foreign Court does not merge 
the cause of action, and is no defence to an action liere. A final judgment 
in a foreign Court against the plaintiff is an estoppel to his suing here for 
the same cause of action. {Plummer r. Woodburne, 4 B. & C. 625 ; General 
Steam Navigation Co. v. Guillou, 11 M. & W. 877 ; and see as to Foreign 
Judgments, Westlake’s International Law, ch. xii. ; ante, p. 623, 627.) 

As to the replication denying the judgment and new assignment that the 
plaintiff is suing for different causes of action, see ante, p. 628. 

{a) A judgment recovered against one of several joint wrong-doers is 
a bar to an action against the others for the same cause, without execution 
on, or satisfaction of the judgment. {Brown v. JFooton,Yely. 67 ; Cro. Jac. 
73 ; recognized in King v. Soare, 13 M. & W. 494, 504.) 
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tute,'* ante, p. 704; “ lAmitation,^^ post, p. 747 ; Notice of Action f 
post, p. 758 ; “ Payment into Court f post, p. 767 ; Tender of 
Amends f post, p. 789. 


Landlord and Tenant. 

Peplevinf post, p. 777 ; ** Reversion,^' post, p. 784; “ 
, p. 807. 


Leave and Licence 

of Leave and Licence. {C. L. P. Act, 1852, Sched. P. 44.) 
That he did what is complained of by the plaintiff’s leave. 


(a) Leave and Licence.'] — In actions for wrongs independent of contract 
the leave and licence of tlie plaintiff to do the act com])lained of shows that 
it is not injurious, and constitutes a defence to an action according to the 
maxim of law volenti non Jit injuria. 

This defence may be given in evidence under the general issue in actions 
for assault, and it seems for false imprisonment {Christopherson v. Bare,W 
Q. B. 473) ; in actions for the conversion of goods (see Bingham v. Cle.^ 
ments, 12 Q. B. 260) ; and see ante, p. 716; and, it would seem, in actions 
for the detention of goods (see Clements v. Flight, 16 M. & W. 42 ; and see 
ante, p. 728). 

In actions for trespasses to land and realty, the defence of leave and licence 
must be pleaded. {Kavanagh v. Gudge, 7 M. & O'. 316.) A mere licence to 
enter upon land whether given by parol or by deed is revocable. {Woody. 
Leadhitter, 13 M. & W. 838, 845 ; Adams v. Andrews, 15 Q. B. 284 ; Cole- 
man V. Foster, 1 H. <fc N. 37.) A licence incident to or connected with a 
valid grant is irrevocable whether made by parol or by deed. {Wood v. 
Leadhitter, 13 M. & W. 838, 845.) A grant of an interest in land cannot 
be made by parol except in the case of leases not excccdiTig three j^cars 
within tlie second section of the Statute of Frauds. (See ante, p. 199 (a).) 
A grant of emblements, growing crops, or other similar chattel interests, 
falls either within the 4th or the 17th sections of the Statute of Frauds, and 
a licence incident to sucli grants w'hen validly made may be irrevocable. 
(Ih. ; Wood V. Manley, 11 A. & K. 34 ; see Wak/ey v. Froggatt, 2 H. & C. 
669 ; 33 L. J. Ex. 5.) A grant of an interest in land, as a lease for a term, 
is not properly described as a licence, although it necessarily contains a 
licence commensurate with the grant. A defendant justifying under such 
an interest should not plead leave and licence, but should plead the interest 
according to its legal effect, as a lease or otherwise. {Kavanagh v. Gudge, 
7 M. & G-. 316, 320.) But an agreement for the letting of premises to the 
defendant, containing a clause that upon non-perlbrmance of the conditions 
the plaintiff might enter and take possession, and ])lead leave and licence 
in any action brought foivsuch entry, was held in legal effect to operate as a 
leave and licence, and to be properly so pleaded, because the estate of the 
plaintiff as tenant continued until the defendant availed himself of the 
licence by entering and taking possession. {Kavanagh v. Qudge, supra ; 
and see Feltham v. Cartwright, 5 Bing. N. C. 569.) 

Acquiescence in the erection of a nuisance to the plaintiff* s property may 
be pleaded as a defence on equitable grounds. {Davies v. Marshall, 10 0. 
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Replication of a Revocation of the Leave (a). 

That before any of the alleged trespasses [or grievances] the plain- 
tiff revoked the alleged leave, whereof the defendant then had 
notice. 


Libesum Tenementum. See “ Trespass to Landf post, p. 802 


Lien {2»). 


B. N. S. 697 ; 31 L. J. C. P. 61 ; see ante^ p. 734 ; post^ p. 747 ; and see 
JBankart v. Houghton^ 27 Beav. 425 ; 28 L. J. C. 473 ; Cooper v. Hub- 
huck^ 13 L. J. C. 123 ; Cotcliing v. Basset, 32 Beav. 101 ; 32 L. J. C. 286 ; 
Johnson v. Wyatt, 2 Be G-. J. & S. 18 ; 33 L. J. C. 394.) 

A plea on equitable grounds to an action of trespass for entering upon 
lands of the plaintilf, and breaking a gate, that there was a dispute as to 
a right of way over the land, and it was agreed that the way should re- 
main open until arrangements w^ere made for trying the dispute, wherefore 
the defendant broke open the gate because it was closed contrary to the 
agreement, which was tlie alleged trespjiss, was held bad on demurrer because 
tlie closing of the gate by the plaintiif showed a revocation of the licence, 
and the defendant was not entitled at law or in equity to enforce the agree- 
ment by breaking the gate open. {Hyde v. Graham, 1 H. & C. 593 ; 32 
L. J. Ex. 27.) 

(a) Under a plea of leave and licence pleaded generally the defendant 
would be bound to prove a licence co-extensive witli the trespasses or wrong- 
ful acts proved against liim ; and therefore it w'ould be sufficient for the 
plaintiff to take issue on the plea, imder which issue he miglit show a revo- 
cation of the licence ; and it would be unnecessary to reply the revocation 
8f)ecially or to new assign. (Barnes v. Hunt, 11 East, 451 ; Adams v. 
Andrews, 15 Q. B. 284.) But a special replication of the revocation of the 
licence would bo admissible as showing the ground on w'liich tlie plaintiff 
denies the existence of the licence. (Ada^ns v. Andreivs, 15 Q. B. 284, 293.) 

Where the plea restricts tlie declaration to certain occasions or to a 
certain extent, and the plaintiif intends to claim in respect of other occa- 
sions or for an excess beyond the terms of the licence, a new assignment 
is necessary. (Kavanagh v. Gudge, 7 M. & G. 316; Adams v. Andrews, 
supra; 1 Wms. Saund. 300^*; see Hew Asfsignmeyit,*' post, p. 755.) 

An abuse of a licence or authority given by law, rendering the defendant 
a trespasser ab initio, must be replied specially as new matter avoiding the 
effect of the plea ; it cannot be shown under a replication merely taking 
issue on the plea (Brice v. Peek, 1 Bing. N. C. 380 ; Oakes v. Wood, 2 M. 
& W. 791, 797) ; nor can it be new assigned as another and different tres- 
pass. (See “ Hew Assignment,^* post, p. 755 ; and see S'ix Carpenters* case, 
1 Smith’s L. C. 6th ed. 132.) 

The defence of lien should be specially pleaded in actions for the de- 
tention of goods. (Co. Lit. 283 a ; Mason v. Farnell, 12 M. & W. 674, 683 ; 
Barnewall v. Williams, 7 M. & G. 403 ; and see ante, p. 728.) 

In an action for a wrongful conversion of goods, lien may be proved 
under a plea traversing the property in the goods ( Owen v. Knight, 4 Bing. 
N. C. 54 J Brandao v. Barnett, 1 M. & G. 908 j Richards v. Symons, 8 Q. B. 
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Tlea of a Lien hy a WorTcman for WorTc done upon Goods 

That .before the alleged detention the plaintiff delivered the said 
goods to the defendant for the purpose of their being repaired for 

the plaintiff by the defendant m the way of his trade of a 

for reward to the defendant, and the defendant received and had the 


90) ; and in such an action a special plea asserting a lien was formerly objec- 
tionable as amounting to an argumentative traverse. (Dorrington v. Carter ^ 
1 Ex. 566 ; Jackson v. Cummins^ 5 M. & W. 342, 349 ; and see ante^ p. 
716.) 

(fi) W here a bailee has expended his labour and skill on goods delivered 
to him for that purpose, lie has a lien at common law for his charge for the 
work. Thus the artificer to whom goods are delivered for the purpose of 
being worked up into form, and the farrier by whose skill an animal is cured 
of a disease, and the horsebreaker by whose skill he is rendered manageable, 
have liens on them in respect of their charges. (^Scarfe v. Morgan^ 4 M. & 
W. 270, 283.) A carriage-maker has a lien for the repairs done to a car- 
riage delivered to him to be repaired. {Green v. Shewelt^ cited 4 M. & W. 
277.) The keeper of a stallion lias a lien on a mare sent to him to be 
covered. {Scarf e v. Morgan^ 4 M. &, W. 270.) A trainer of racehorses has 
a lien for his charge for keeping and training them ( Sevan v. Waters^ Mo. 
& M. 235) ; but if the owner expressly stipulated for the possession of his 
horse when required, the trainer has no lien (see Scarf e v. Morgan, 4 M. 
& W. 270, 284 ; Jackson v. Cummins, 5 M. & W. 342, 350) ; so a livery 
stable-keeper has no lien for the keep of a horse, because the owner im- 
pliedly, if not expressly, stipulates for the possession when required {Judson 
V. Etheridge, 1 C. & M. 743); and, in like manner, an agister of cattle has 
no lien, because the nature of the bailment is inconsistent with a detention 
by him. {Jackson v. Cummins, 5 M. & W. 342.) An innkeeper has a lien 
on the goods of hia guest for the amount of liis bill ; also on the horses of 
his guest, though occasionally taken out for use {Allen v. Smith, 12 C. B. 
N. S. 638 ; 31 L. J. C. P. 306.) ; and his lien extends to goods brought to 
the inn by the guest, though they may turn out to be the property of a 
third person. {Snead v, Watkins, 1 C. B. N. S. 267 ; 26 L. J. C. P. 57.) 

The work and skill for which the lien is created must be expended upon 
the goods themselves, as in the above examples, and as those expended in 
assaying gold or jewels, or weighing or carrying goods. (See per Pollock, C. 
B., Steadman v. Ilockley, 15 M. & W. 553, 556.) Work and skill expended 
“ with and in respect of” the goods is not sutficient, as where a conveyancer 
transacted business “ with and in respect of” deeds, it was held that he 
could not claim a lien upon the deeds for his charges for the business. 
{Steadman v. Hockley, supra.') 

Where several parcels of goods are delivered under one contract for the 
purpose of having work done upon them, the bailee has a lien on the whole 
for the whole price, though the goods are delivered at diflerent times. 
{Marks v. Lahee, 3 Bing. N. C. 408.) A bailee does not lose his lien by 
claiming it for other charges besides that for which he is entitled to hold it, 
or by claiming it for too great an amount, unless the proper amount is 
tendered. {Scarfe v. Morgan, 4 M. & W. 270; Allen v. Smith, supra.) 
Where a chattel is detained for a lien and charges are incurred in keeping 
and taking care of it, no claim can be made for those charges. {Somes v. 
British Empire Shipping Co., 8 H. L. C. 338; 30 L. J. Q. B. 229.) A 
hen cannot be got rid of by an offer to set-off a debt against the amount of 
the lien. (See Clarke v. Fell, 4 B. & Ad. 404.) 

By express agreement, or by the usage of particular trades or professions, 
a lien may be created for the general bcdance of account between the parties ; 
thus an attorney has a lion for his general balance on the deeds and papers 
of his clients which have come to his hands in the course of his employ- 
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Baid goods for the purpose and on the terms aforesaid, and repaired 
the same and found the necessary materials in that behalf for the 
plaintiff ; and the reasonable reward for the same, pa3^abfe by the 
plaintiff to the defendant at the time of the alleged detention. 

amounted to £ , whereof the plaintiff then had notice, but did 

not pay the same, and the said sum being still due and unpaid the 
defendant detained [and still detains] the said goods for a lien and 
security for the said £ , which is the alleged detention. 


Another Form of a Flea of Lien for Work done on Goods. 

That at the time of the alleged detention he had a lien upon the 
said goods for money payable to him by the plaintiff for work done 
and materials provided by the defendant in [repairing] the said goods 
for the plaintiff* at his request, and the said money being still due 
and unpaid, the defendant detained [and still detains] the said goods 
for a lien and security for the said money, which is the alleged de- 
tention. 


Flea of Lien hy a Common Carrier. 

That at the time of the alleged detention he had a lien upon the 
said goods for money payable to him by the plaintiff for the con- 
veyance of the said goods by him, as and being a common carrier, 
for the plaintiff at his request from divers places to divers other 
places, and the said money being still due and unpaid, the defen- 
dant detained [and still detains] the said goods for a lien and secu- 
rity for the said money, which is the alleged detention. 


inent (see 1 Chit. Pr. 12th ed. 135). A banker has a general lien upon 
the securities of Ins customer (^Favis v. Fowsher, 5 T. R. 488 ; Farneii v. 
Brandao^ G M. & Gl. 630) ] as to what is a security within a banker’s general 
lien (see Wylde v. Radford^ 33 L. J. C. 51) ; and as to tlic right of a banker to 
retain a customer’s balance against bills discounted for him (see Agra and 
Mastermaa's Bank v. Hoffman, 34 L. J. C. 285). A factor has a genertil 
lien upon all goods consigned to him as factor {Dixon v. StansfeLd, 10 C. 
33. 398). A wharfinger or warehouseman has a similar lien. (^Holderness 
V. Collinson, 7 33. & 0. 212.) A warehouseman cannot assert a general lien 
against all goods deposited by a factor in his own name whether his own or 
not. {Leuckhart Cooyer, 3 Bing. N. C. 99 ; and see Dresser v. Bosanquet, 
4 B. & S. 460 ; 32 L. J. Q. B. 57, 374.) Stockbrokers liave a general lien 
upon the securities of their customers. {Jones v. Peppercorne, 1 Johns. 
430; 28 L. J. C. 358.) As to lien between principal and agent. (See Bock 
y. Gorrissen, 29 L. J. C. 673 ; 30 lb. 39.) 

A mere lien gives no right of sale, and is not assignable (Jf‘CbwZ»ie v. 
Davies, 7 East, 5 ; Thames Ironworks Co. v. Patent Derrick Co., 1 Johns. 
& H. 93 ; 29 h. J. C. 714) ; but a pledge or bailment of goods to secure a 
loan gives a power of sale upon default of the borrower, and is assignable 
before default. {Pothonier v. Dawson, Holt, 383 ; Martin v. Reid, 11 C. B. 
N. S. 730; 31 L. J. C. P. 126; Johnson v. Stear, 15 C. B. N. S. 330 ; 33 
L. J. C. P. 130; Pigot v. Cuhley, 15 C. B. N. 8. 701 ; 33 L. J. C. P. 134; 
Donald v. Suckling, L. R. 1 Q,. B. 585 ; 35 3j. J. Q. B. 232 ; and see Coggs 
T. Bernard, 1 Smith’s L. C. 6th ed. p. 177.) 

The delendant may be ordered to deliver particulars under the plea of 
lien. (f)wen v. Nickson^ 30 L. J. Q« B. 125.) 
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A like plea hy a coachmaker : Finnock v. Harrison^ 3 M. & W. 
632 ; hy a fuller of cloth : Coombs v. Noad, 10 M. & W. 127 ; 
CumpstCn v. Haiyh, 2 Bing. N, C. 449 ; hy an engraver : Marks v. 
Lahee, 3 Bing. N. C. 408 ; hy a carver arid gilder : Legg v. JEvans^ 
6 M. & W. 36 ; by a warehousekeeper: Leuckhart v. Cooper, 3 Bing. 
N. C. 99 ; by an innkeeper : Allen v. Smith, 12 C. B. N. S. 638 ; 
31 L. J. C. P. 306 ; hy an accountant : see Atwood v. £rnest, 13 
C. B. 881. 


Plea of Lien hy an Attorney. 

That before the alleged detention the plaintiff delivered the said 
deeds, papers, and instruments in writing to the defendant as and 
being an attorney of the Court of , at Westminster, and a solici- 

tor of the High Court of Chancery, for the purpose of certain affairs 
and business to be done and carried on for the plaintiff by the de- 
fendant as such attorney and solicitor as aforesaid upon and with the 
same and in respect of the property to which they related and other- 
wise, for reward to the defendant, and the defendant received and had 
the said deeds, papers, and instruments in writing for the purpose and 
on the terms aforesaid ; and the plaintiff at the time of the alleged 
detention was and still is indebted to the defendant in a large sum 
of money for work, journeys, and attendances of the defendant, by 
him done, performed and bestowed as the attorney and solicitor of 
the plaintiff* and upon his retainer, and for fees payable by the plain- 
tiff to the defendant in respect thereof, and for materials and neces- 
sary things provided in and about the said work, and for money paid 
for the plaintiff by the defendant as tlie attorney and solicitor of the 
plaintiff and at his request, wherefore the defendant detained and 
still detains the said deeds, papers, and instruments in writing, for 
a lien and security for the said money, which is the alleged deten- 
tion. 

A like plea: Lightfoot v. Keane, 1 M. & W. 745. 


Plea hy hankers of a general lien on goods and securities deposited 
with them: O'Connor v. Majorihanks, 4 M. & G. 435 ; Barnett v. 
Brandao, 6 M. & G. 630. 

Plea hy an insurance broker of a general lien on a policy ofinsu^ 
ranee for a balance of account : Sewison v. Guthrie, 2 Bing. N. C. 
755. 

Plea of a general lien hy a factor : Dixon v. Stansfeld, 10 C. B. 
398. 

Plea of lien by a pawnbroker for money advanced upon goods: 
Nickisson v. Trotter, 3 M. & W. 130 (a). 


(a) A pledge of goods creating a lien for money lent within the Pawn- 
brokers Act, 39 & 40 Geo. Ill, c. 99 (a statute amended as to some of its 
provisions by the 9 & 10 Viet. c. 98, and the 19 & 20 Viet. c. 27), must be 
made in conforrnitj' with the requirements of that Act. {Fergusson v. Nor- 
man^ 5 Bing. N. C. 76 j Attenborough v. London, 8 Ex. 661.) 
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Plea of stoppage in transitu and lien hy unpaid vendor: Cooper v. 
Billi 3 H. & C. 722 ; 34 L. J. Ex. 161 ; and see ante, p. 556 (a). 


Plea, to a Count for the Detention of Deeds^ that they were 
deposited as Security for a Debt, 

That before the alleged detention the plaintiff deposited the said 
deeds and instruments in writing with the defendant, to be by him 
kept as a pledge and security for and until the repayment by the 

plaintiff to the defendant of £ , then lent by the defendant to 

the plaintifi’ upon the security of the said deeds and instruments 
in \^riting, and the defendant received and had the same for the 
purpose and on the terms aforesaid ; and at the time of the alleged 
detention the said £ was and still is due and unpaid to the de- 

fendant, wherefore the defendant detained [and still detains] the 
said deeds and instruments in writing, which is the alleged deten- 
tion. 

Like pleas : Qledstane v. Hewitt, 1 C. & J. 565 ; Chilton v. Car- 
ringtou, 15 C. B. 95 ; Owen v. Nickson, 30 L. J. Q. B. 125. 


Plea of Lien and Pledge hy an Agent entrusted with Goods, under 

5 4^ 6 Viet. c. 39 (a). 

That before the alleged detention and after the passing of the 
statute made in the sixth year of the reign of her Majesty Queen 
Victoria, to amend the law relating to advances bond fide made 
to agents entrusted with goods, L K. was an agent within the 
meaning of the said statute, and was, as such agent, entrusted with 
the possession of the said goods by the plaintiff [or L. M. the then 
owner thereof], the same being goods within the meaning of the 
said statute; and the said J. Jl. being so entrusted with the pos- 
session of the said goods as such agent as aforesaid, then deposited 
the same with the defendant under and in pursuance of a contract 
or agreement by way of pledge, lien and security then bond fide 
made by the defendant with the said J. K. for a loan, advance or 

payment of £ , then made by the defendant to the said J. K. 

upon the security of the said goods, [and for interest thereon, at the 


(a) See also the statutes 4 Gteo. IV, c. 83 ; 6 Geo. IV, c. 94 ; and as to 
the effect of the Factors Acts, Chit, on Contr. 8th ed. 205. The statute 
applies only to comnuTcIal agents. {Lamb v. Attenborough, 1 B. & S. 831 ; 
31 L. J. Q. B. 41 ; Wood v. Rowclijfe, 6 Hare, 191 ; and see II ay man v. 
Fletvker, 32 L. J. C. P. 132.) Pledges for antecedent debts are not within 
the statute. {Learoyd v. Robinson, 12 M. & W. 745 ; Jewan v. Whitworth, 
Jj. It. 2 Fq. 692 ; 36 h. J. C. 127 ; 31acnee v. Oorst, L. K. 4 Eq. 315.) Cer- 
tificates of railway stock are not goods within tlie statute, {freeman v. 
Appleyard, 32 L. J. Ex. 175.) As to what is “ entrust* ” with goods, 
see Raines v. Swainson, 4 B. & S. 270; 32 L. J. Q. B. 281 ; Puentes v. 
Jdontis, L. R. 3 C. P. 268 ; 37 JL. J. C. P. 137. 

Keplications to the above plea, that the plaintiff was induced to entrust 
the agent with the possession of tlic goods by the fraud of the agent ; that 
the transaction between the agent and the defendant was not in the usual 
course of business ; that the goods were delivered to the defendant to re- 
place other goods on wliich he held a lien, but which were not the goods of 
the agent, were held bad. fheppard v. tfnion Ranh of London, 7 H. & N. 
661 ; 31 L. J. Ex. 154.) 
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rate of £ per cent, per annum payable by the said J’. to the 

defendant from the time of the said advance until the repayment of 

the said £ ], and the defendant then received and had the said 

goods for the purpose and on the terms aforesaid ; and at the time 
of the alleged detention the said £ [and interest thereon as afore- 

said] was and still is \_or were and still are] due and unpaid to the 
defendant, wherefore the defendant detained [and still detains] the 
said goods, which is the alleged detention. 

Lilce •pleas: Lamb v, Attenborough^ 1 B. & S. 831 ; 31 L. J. Q. B. 
41 ; Sheppard v. Union JBanh of London^ 7 H. & N. 661 ; 31 L. J. 
Ex. 154. 


Replication of a Tender of the Debt, 

That before the detention in the declaration mentioned, the plain- 
tiff tendered and offered to pay to the defendant £ , in satisfac- 

tion and discharge of the alleged lien, such last-mentioned sum being 
sufficient to satisfy and discharge the same, and the plaintiff then 
requested the defendant to deliver up to the plaintiff the said goods, 
which the defendant refused to do. 

JLike replications : Marks v. Lahee, 3 Bing. ‘N, C. 408 ; Coombs 
V. Noad, 10 M. & W. 127. 


Lights. 


General Issue (a). 
“Not Guilty,’* ante, p. 697. 


Flea traversing the Flaintijf's Fossession of the Mouse, 

That the plaintiff was not possessed of the said dwelling-house 
as alleged. 

Flea trav>ersing the Plaintiff'' s Right to the light. 

That the plaintiff was not entitled to have the light and air enter 
into the said dwelling-house through the said window as alleged. 


Flea, in an Action by a Reversioner, traversing the Flaintiff's 

Right to the Light (b). 

That there were not nor was of right in the said dwelling-house 

(a) The general issue, not guilty, denies the alleged obstruction only (r. 
16, T. T. 1853). The plaintiff’s possession of the liouse, and his right to the 
lights, must, if denied, be traversed specifically. Matters justifying the ob- 
struction must be pleaded sj^ecially. 

(Z») By the Prescription Act, 2 & 3 Will. IV, c. 71, s. 5, under a denial 
of the general allegation of the right, all the matters in that Act mentioned 
and provided, which are applicable to the case, are admissible in evidence to 
sustain or rebut such allegation. (See ante, p. 712, and see further as to 
Lights, ante, p. 347.) 
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the said windows, or any of them, through which the light and air 
of right ought to have entered as alleged. 


Llea justifying the obstruction, as having been erected under the 
powers of a MaiXway Act : Turner v. Sheffield Ity, Co., 10 M. & 
W. 425. 


Plea on equitable grounds,^ to an action for obstructing the plains 
tiff's light by a building, that the defendant erected the building at 
a great expense, with the hnowledge, acquiescence and consent of the 
plaintiff: Davies v. Marshall, 10 C. B. N. S. 697 ; 31 L. J. C. P. 
61 ; see Williams v. Lord Jersey, 1 Cr. & Ph. 91 ; Cotchijig v. Basset, 
32 Beav. 101 ; 32 L. J. C. 286 ; Johnson v. Wyatt, 2 De Gr. J. & S. 
18 ; 33 L. J. C. 394 ; and see ante, pp. 734, 740. 

Beplication on equitable grounds that the plaintiff acquiesced and 
consented upon the faith of false representations of the defendant that 
the building would not cause the obstruction : Ib. ; and see Bankart 
V. Houghton, 27 Beav. 425 ; 28 L. J. C. 473 ; Coop&r v. BLubbuck, 
30 Beav. 160 ; 31 L. J. C. 123. 


Plea justifying an Entry on the Plaintiff's Land to remove an 
Obstruction to the Defendant' s ancient Lights, 

That at the time of the alleged trespasses the defendant was pos- 
sessed of an ancient dwelling-house adjoining the said close of the 
plaintiff, and bv reason thereof was entitled to have the light and 
air enter into the said dwelling-house through a certain ancient win- 
dow therein ; and because the said building in the said close wrong- 
fully obstructed the light and air, and prevented the same from 
entering into the said dwelling-house through the said window, the 
defendant entered the said close of the plaintiff and pulled down 
the said building in order to remove the said obstruction, doing no 
more than was necessary for that purpose, which are the alleged 
trespasses. 

A like plea : Thompson v. Eastwood, 8 Ex. 69. 


Limitation, Statutes op (a). 


(a) Limitation of Actions for Wrongs,'] — The Statutes of Limitation 
must, in general, be pleaded in actions for wrongs as in actions upon con- 
tracts, see “ Limitation,^' ante, p. 639. 

The principal enactments respecting the limitation of actions for wrongs 
are the following : — 

By the 21 Jac. I, c. 16, b. 3, aU actions upon the case (other than for 
slander), actions for trespass, detinue, and replevin for goods or cattle, and 
trespass quare clausum fregit, must be commenced within six years next 
after the cause of such actions and not after. A.ctions of trespass, of as- 
sault, battery, wounding, and imprisonment, within four years next after 
the cause of such actions and not after. Actions upon the case for words 
within two years next after the words spoken and not after. (See “ Defama^ 
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JPlea of the Statute of Limitations. (C. L. P. Act, 1852, 

Sched. B. 39.) 

( 

That the alleged cause of action did not accrue within six [or four, 

or two, or as the case may he"] years [or months, according 

to the period qf limitation^ before this suit. 


tion," ante, p. 723.) In the case of a plaintiff being under the disabilities 
of infancy, coverture, etc., the time is to reckon from the ceasing of the dis- 
ability, by 8. 7. As to other disabilities, see 4 & 5 Anne, c. 16 ; and 19 & 
20 Viet. c. 97 ; cited “ Limitation,^* ante, p. 641. A plea to an action of 
assault, the limitation of which is four years under the above section, that 
the defendant was not guilty within six years, was held a good plea of the 
statute. (Maefadzen v. Olivant, 6 East, 387 ; and see 2 Wms. Saund. 63 e, 
n. (m).) 

By the 31 Eliz. c. 5, s. 6, actions on penal statutes given to a common 
informer, whether qui tarn or to the informer alone {Dyer v. Best, L. R. 1 
Ex. 152 ; 35 L. J. Ex. 105), must be commenced within one year ; and the 
plaintiff must prove the commencement of the action within the year as 
part of his title, under the pica of the general issue. (2 Wms. Saund. 63, 
63 c.) And by the 3 & 4 Will. IV, c. 42, s. 3, actions for penalties given by 
a statute to the party grieved must bo commenced within two years after 
the cause of action accrued. 

By the 5 & 6 Viet. c. 97, s. 5, the period within which any action may 
be brought for anything done under the authority or in pursuance of any 
public local and personal, or local and personal Acts, or other Acts of a local 
and personal nature, shall be two years, and in case of continuing damage 
then within one year after sucli damage shall have ceased. This statute 
does not apply to Acts passed subsequently to its date. {Boden v. Smith, 18 
L. J. C. P. 120.) As to what Acts are within the above description, see Ib.; 
Cock V. Gent, 12 M. & W. 234 ; Bichards v. Easto, 15 M. & W. 244 ; Moore 
V. Shepherd, 10 Ex. 424 j Carr v. Royal Exchange Ass., 1 B. & S. 956 j 31 
L. J. Q. B. 93. 

By the 3 & 4 Will. IV, c. 42, s. 2 (cited ante, p. 326), an action may bo 
maintained by the executors or administrators of a deceased person for in- 
juries to the real estate of such person committed in his lifetime, for which 
an action might have been maintained by such person, “ so as such injury 
shall have been committed within six calendar months before the death of 
such decea.sed person, and provided such action shall be brought within one 
year after the death of such person.” And an action may be maintained 
against the executors or administrators of any person deceased for any 
wrong committed by him in his lifetime to another in respect of his pro- 
perty, real or personal, “so as such injury shall have been committed within 
six calendar months before such person’s death, and so as such action shall 
be brought within six calendar months after such exeemtors or administra- 
tors shall have taken upon tlicmsclves the administration of the estate and 
effects of such person.” 

By the 9 & 10 Viet. c. 93, s. 3, actions brought under that Act to recover 
compensation for the next of kin for the loss occasioned by the death 
of persons killed through the acts or default of the defendants must be 
brought within twelve months after such death. (See ante, p. 327.) 

The Act to amend the law of copyright, 5 & 6 Viet. c. 45, s. 26, provides 
that actions for any offence committed against that Act shall be brought 
within twelve calendar months. (See Stveetv. Benning, 16 C. B. 459, where 
this limitation was pleaded to an action for infringement of copyright.) The 
Dramatic Copyright Act, 3 & 4 Will. IV, c. 15, s. 3, provides that all actions 
for any offence or injury that shall be committed against that Act shall be 
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brought within twelve calendar months. And see the limitations in the 
other copyright Acts mentioned ante, p. 297. • 

By tlie statutes 24 & 25 Viet. c. 96 (consolidating the statute law relating 
to larceny), s. 113, the 24 & 25 Viet. c. 97 (consolidating the statute law 
relating to malicious injuries to property), s. 71, and the 24 & 25 Viet. c. 99 
(consoUdating the statute law relating to offences against the coin), s. 33, it 
is enacted that any action against any person for anything done in pur- 
suance of any of those Acts shall be commenced witliin six months after 
the fact committed, and not otlierwise; and the defence may be relied 
on under the general issue “ by statute.” 

See the period of limitation to actions for anything done in pursuance 
of the Acts relating to the metropolitan police, “ Police,'* ante, p. 389 ; 
under the Highwa;ys Act, Highways," ante, p. 337; under the County 
Courts Acts, “ County Courts," ante, p. 300 ; under the Bankruptcy Acts, 
'^Bankruptcy" ante, p. 277; under the Public Health Act, "Public 
Health," ante, p. 391 ; under “ The Contagious Disease (Animals) Act, 
1867,” see 30 & 31 Viet. c. 125, s. 57 ; under “ The Customs Consolidation 
Act, 1853,” 16 & 17 Viet. c. 107, s. 317 ; under the Local Government Act, 
ante, p. 392 ; under the Metropolis Management Acts, see 25 & 26 Viet, 
c. 102, s. 106, ante, p. 364 {Delany v. Metropolitan Board of Works, 36 
L. J. C. P. 227 ; 37 lb. 59; L. R. 2 C. P. 532 ; 3 Ib. Ill) ; under “The 
Metropolitan Building Act, 1855,” sec 18 & 19 Viet. c. 122, s. 108 ; under 
the “ Prison Act, 1865,” see 28 & 29 Viet. c. 126, s. 50, ante, p. 390 ; under 
the Mutiny Acts, see 31 Viet. c. 14, s. 89, 31 Viet. c. 15, s. 90 ; for actions 
against justices of the peace, "Justice of the Peace," ante, p. 347. 

The period for claiming a mandamus under the C. L. P. Act, 1854, s. 68, 
is not limited by any statute. (Ward v. Lowndes, 1 £. &; E. 940 ; 29 L, J. 
Q. B. 40.) 

In actions for wrongs the date of the cause of action for the purpose of 
the limitation of the action is in general the committing of the injurious act, 
and not the occurrence of the damage arising therefrom. (Sutton v. Clarke, 
6 Taunt. 29 ; Hichiin v. Williams, 10 Ex. 259 ; Violett v. Sympson, 8 E. & 
B. 344; 27 L. J. Q. B. 138; 2 Wms. Saund. 63, e. n. (w).) But where an 
act is not injurious in itself, but may become so only by reason of future 
consequences which cannot bo foreseen, as where a person excavates his own 
land in a manner which may cause a subsidence in the land of his neigh- 
bour, no right of action accrues until the actual damage occurs ; and the 
limitation dates from the damage. (Bonomi v. Backhouse, E. B. & E. 622 ; 
27 L. J. Q. B. 378 ; S. C. in error, E. B. & E. 622 ; 28 L. J. Q. B. 378 ; 
affirmed in H. L. 34 L. J. Q,. B. 181 ; overruling on this point, Nicklin v. 
Williams, supra) ; so where a person speaks slanderous words not action- 
able in themselves which become so by causing subsequent damage. 
(Saunders v. Edwards, 1 Sid. 95 ; T. Raym. 61.) Where the injurious 
act is continuing, and causes continued damage, the right of action is also 
continuing, (^hitehoufie v. Felloioes, 10 C. B. N. S. 765 ; 30 L. J. C. P. 305.) 

It is no answer to a plea of the statute that the cause of action was frau- 
dulently concealed from the plaintiff until within six years before the com- 
mencement of the suit ; and a replication to that effect is bad, whether 
pleaded as a legal or an equitable replication. (Imperial Gas Co. v. London 
Gas Co., 10 Ex. 39 ; Hunter v. Gibbons, 1 H. & N. 459 ; 26 L. J. Ex. 1 ; 
see ante, p. 567.) So the statute of limitations is a bar to an action of 
trover, although the plaintiff did not know of the conversion until within 
six years before the commencement of the action. (Grangers George, 6 
B. & 0. 149; see ante, p. 641.) 

The renewal of liability by subsequent acknowledgment, as in cases of 
debts (see ante, p. 642), is inapplicable in actions for wrongs independent 
of contract. (Hurst v. Parker, 1 B. & Aid. 92 ; Tanner v. ^art, 6 B. &0. 
603, 605.) 

Besides the above statutes limiting the period within which actions may 
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Lost Grant. See “ Ways," ^ost, p. 812. 


( 


Magistrate. See “ Justice of the Peace," ante, p. 346. 


Malicious Prosecution. 

General Issue (a). 

“Not Guilty,** ante, p. 697. 

Plea traversing the Termination of the Proceedings. 

That the said action [or prosecution or proceedings, or as the cast 
may he'\ was [or were] not determined as alleged. 


Master and Servant. 

General Issue 
Not Guilty,** ante, p. 697. 


be brought, there are statutes of limitation which operate directly upon 
rights and titles to property, creating or cxtinguisliing them by the lapse of 
time, as the Prescription Act, 2 & 3 Will. IV, c. 71, see ante, pp. 285, 711 ; 
and the statute 3 & 4 Will. lY, c. 27, relating to real property. In actions 
for wrongs these enactments are, for the most part, available in evidence 
under issues respecting the existence of the rights in question, and need not 
be specially pleaded. (See De Beauvoir v. Owen, 5 Ex. 1 66.) 

See further as to the Statutes of Limitation, ante, p. 639. 

{g) In an action for a malicious arrest or malicious prosecution, the plea 
of not guilty puts in issue the arrest or prosecution, the absence of proba- 
ble cause, and the malice, all which matters must be proved by the plaintitf. 
(See ante, p. 350; Mitchell v. Jenkins, 5 B. & Ad. 588; Cotton v. Browne, 
3 A. & E. 312 ; Hounsfield v. Brurtf, 11 A. & E. 98.) The termination of 
the proceedings, which is a necessary and material averment in the declara- 
tion {ante, p. 350) must, if denied, be specifically traversed, otherwise it 
would be admitted on the record. {Watkins v. Lee, 5 M. & W. 270 ; Atkin- 
son V. Raleigh, 3 Q. B. 79; Haddrick v, Heslop, 12 Q. B. 267.) A judg- 
ment recovered by the plaintiff in an action for false imprisonment on a 
charge of felony cannot be pleaded in bar to a subsequent action for mali- 
cious prosecution upon the same charge. {Guest v. Warren, 9 Ex. 379.) 

Payment into Court is not allowed in this action. (C. L. P. Act, 1852, 
8. 70 ; post, p. 767.) 

(ft) In actions by a pastor against a third party for injuries done to him 
in respect of his servants, as by enticing away or harbouring his servants 
or workmen, or for loss of services occasioned by the seduction of his female 
servant, or by personal injuries done to the servant, the plea of not guilty 
denies the wrongful act alleged to have been committed, and also the loss 
of service sustained by the master in consequence of the act. {Eager v. Grim- 
wood, 1 Ex. 61 5 Davies v. Williams, 10 Q. B. 726 j and see ante, p. 701.) 
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!Plea denying the Service (a). 

That the said G, H, was not the servant of the plaihtiff as 
alleged. 


!Plea, in an action for an injury done to the plaintiff hy the de- 
fendant's servant, that the plaintiff teas also a sert'ant of the defen- 
dant and engaged in the same employment with his fellow-servant 
who did the injury : Wiggett v. JF'or, il Kx. 832 ; 26 L. J. Ex. 188 ; 
Griffiths V. Gidlow, 3 hi. & N. 648 ; 27 L. J. Ex. 404. 

I*lea, in a like action, that the plaintiff was voluntarily assisting 

The effect of the plea seeins not to bo varied by the different inodes of 
framing tlie declaration. Where it contains a substantive averment that a 
certain person, G. 11., was at the time the servant of the plaintiff, and alleges 
that the defendant bcat 4 i^r seduced G. H. (as in the form, ante, p. 359), the 
plea of not guilty admits that G. H. was the servant of the plaintiff as al- 
leged, and denies only the act done to G. H. and the consequent damage. 
The averment of the service in such case constitutes matter of inducement, 
and it is immaterial in wlint part of the declaration it occurs. {Torrence v. 
Gihhins, 5 Q. B. 297 ; and see “ General Issue j' ante, p. 702.) And even 
where the declaration alleges merely that the defendant beat or seduced the 
plaintiff’s servant, etc., without naming or identifying the person, in like 
manner as in the form given for criminal conversation in the C. L. P. Act, 
1852, Sched. B. 27, the ]itea of not guilty seems not to deny the relation- 
ship of servant, etc. {Kenrich v. Harder, 7 E. & B. G28.) In such cases, 
however, it is said that some proof of the identity of the servant must be 
given under the plea of not guilty. {Per Crompton, J., Ib.p. 631 ; and see 
Forman v. Paiees, C. & Mar. 127.) 

So in an action by a third party against a master for injuries done by his 
servant, if the declaration alleges directly that the defendant did the act, or 
that the defendant by his servant did the act, the plea of not guilty puts in 
issue that the person who in fact- did the act was the servant of the defen- 
dant, so as to render the latter responsible. {Mitchell v. Crassweller, 13 C. 
B. 237.) But see Taverner v. Little, 5 Bing. N. C. 678 ; Hart v. Crowley, 
12 A. & E. 378 ; Piinford v. Tratiles, 12 M. & W. 529 ; which show that 
where the service is stated in the declaration by way of inducement, it is 
not put in issue by the plea of not guilty. See General Issuef ante, 
p. 702 ; “ Negligence,” post, p. 753. 

In actions by a servant against his master for negligently employing an 
incompetent fellow-servant, or for negligently providing unsafe materials and 
implements for the work, the plea of not guilty puts in issue the incompe- 
tency of the fellow- servant, tlic dangerous character of the materials or im- 
plements, also the knowledge of the master and the ignorance of the plain- 
tiff of these circumstances, and that the damage to the plaintiff was occa- 
sioned thereby, see the cases citcid ante, p. 363 ; and see ante, p. 702. 

Actions for debauching the plaintiff’s daughter or servant are excepted 
from the C. L. P. Act, 1852, s. 70, authorizing payment into Court. (See 
'‘^Payment into Court” post, p. 767.) 

(a) As to the nature of the service necessary to support this issue in an 
action for seduction, see Grinnell v. Wells, 7 M. & &. 1033 ; Griffiths v. 
Teetgen, 15 C. B. 344 ; Thompson v. Ross, 5 H. & N. 16 ; 29 L. J. Ex. 1 ; 
Manley v. Field, 7 C. 13. N. S. 96 ; 29 L. J. C. P. 79 ; and in an action for 
enticing away a servant, see Evans Walton, L. R. 2 C. P. 615 ; 36 L. J. 
0. P. 307 ; and see ante, p. 359. The service must exist at the time of the 
wrongful act. {Davies v. Williams, 10 Q. B. 725.) 
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in the same employment with the defendant' s servant who did the in^ 
jury: Degg v. Midland By. Co.^ 1 H. & N. 773 ; 26 L. J. Ex. 171. 

opecihl plea^ in an action hy a servant against his master for an 
injury done hy the negligence of a fellow-servant, that the latter was 
a competent person, and that his negligence was without the author 
rity and knowledge of the defendant: Hutchinson v. York New* 
castle and Berwick By, Co., 5 Ex. 343. 


Mischievous Animals. 


General Issue (a). 
Guilty,” ante, p. 697. 


Negligence. 

General Issue {h). 

Not Guilty,” ante, p. 697. 


(a) In an action for having knowingly kept a mischievous animal which 
injured the plaintiff, the plea of not guilty puts in issue that the defendant 
kept the animal in question, that the animal was miscliievous, that the de- 
fendant knew it to be so, and that it did the injury. {Thomas v. Morgan, 2 
C. M. & R. 496 ; Card v. Case, 5 C. B. 622 ; and see ante, p. 366.) Neg- 
ligence on the part of the defendant in keeping the animal insecurely is no 
part of the cause of action, and need not be stated in the declaration ; the 
plaintiff is not bound to prove it under the general issue, {MayY.Burdett^ 
9 Q. B. 101 ; and see Fleeminq v. Orr, 2 Maeq. H. L. Cases, 14.) It is said 
that the tact of the plaintiff having brought the injury on himself, by wil- 
fully going within reach of the animal after warning of its mischievous 
nature, must, if a defence, bo specially pleaded. {May v. Burdett, 9 Q. B. 
101, 113.) 

But in actions brought under the 28 & 29 Viet. c. 60, against the owner 
of a dog to recover damages for injury done to cattle or sheep by his dog 
“ it shall not be necessary for the party seeking such damages to show a 
previous mischievous propensity in such dog, or the owner’s knowledge of 
such previous propensity, or that the injury was attributable to neglect on 
the part of such owner.” (See ante, p. 367.) 

(5) In actions for negligence the plea of not guilty in general denies the 
negligence, the damage sustained, and that the negligence caused the 
damage. It admits all material facts stated by way of inducement (r. 16, 
T. T. 1853 ; see “ General Issue,*' ante, p. 701 ; “ Negligencef ante, 
p. 368). ^ 

Where the damage caused by negligence is charged in the declaration as 
the gist of the action, the defendant may show under the general issue that 
the plaintiff so contributed by his own negligence to cause the damage that 
it was not attributable to the act of the defendant. {Marriott v. Stanley, 1 
M. & Gr. 668; Bolden v. Liverpool Gas Co., 3 C. B. 1 ; Bakin v. Brown, 
8 C. B. 92; Thorogood v. Bryan, 8 C. B. 131; Haigh v. London and 
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North-Western Ry. Co.^ 8 W. R. Q. B. 6.) But where, instead of the de- 
claration being framed on the alleged negligence of the defendant charging 
the damage as a consequence, it charges the injury as a direct trespass, then 
the general issue denies the act only, and if the defendant means to contend 
that it was caused by the plain tifTs negligence, lie must plead that de- 
fence specially. {Knap^^ v. Salshury^ 2 Camp. 500; Hall v. Feamley, 3 
Q. B. 919 ; McLaughlin v. Pryor^ 4 M. & Q-. 48.) 

As to contributory negligence on the part of the plaintiff, ** the rule of 
law is, that although there may have been negligence on the part of the 
plaintiii', yet unless he might by the exercise of ordinary care have avoided 
the consequences of the defendant’s negligence, he is entitled to recover ; if 
by ordinary care he might have avoided them, he is the author of his own 
wrong.” {Per Parke, B., in Davies y. Mann^ 10 M. & W. 646, 549 ; Bridge 
V. Grand Junction Ry. Co.^ 3 M. & W. 245 ; Lynch v. Nurdin, 1 Q. B. 29 ; 
Clayards v. DethicJc, 12 Q. B. 439 ; Tuff y. Warman, 5 C. B. N. S. 573; 27 L. 
J. C. P. 322 ; Thompson v. Norlh-Bastern Ry. Co., 2 B. & S. 106 ; 30 L. J. 
Q. B. 67.) 

In the case of an infant ])laintiff, the same rule applies, regard being had 
to the age and cireuiustaiiees of the infant. Where the defendant left a 
horse and cart in the slreet iiuattended, which some cliildren played with, 
and the plaintiff, one of them seven years of age, was injured by the horse 
moving on, the defendant was held liable. {I^nch v. Nurdin^ 1 Q,. B. 29.) 
Where the defendant })laced a shutter against the wall of a street, and a 
child played with it and threw it down upon himself, tlie defendant was 
held not liable. {Ahlott v. Macfie^ 2 11. & C. 744 ; 33 L. J. Ex. 177.) An 
infant cannot recover for an injury occasioned by the negligence of the de- 
fendant, if the infant at the time was under the care of a person whose neg- 
ligence contributed to cause the injury. (Waite v. North- JEa^tern Ry. Co.^ 
E. B. & E. 728 ; 27 L. J. Q. B. 417 ; 28 L. J. Q,. B. 258, where this defence 
was specially pleaded.) 

The contributory negligence or wrong of a third party is no defence. 
{Illidge v. Goodwin^ 5 C. & P. 190 ; Lynch v. Nurdin, 1 Q. B. 29 ; Abbott 

V. Macjicy 2 II. & C, 744 ; 33 L. J. Ex. 177 ; Harrison v. Great Northern 
Ry. Co., 3 n. & C. 231 ; 33 L. J. Ex. 266.) 

In actions for negligent driving, where tlic declaration states by way of in- 
ducement that tlic defendant was possessed of a carriage, or that a carriage 
was under his management or that of his servant at the time of the injury, 
the defendant cannot dispute these facts under the plea of not guilty (r. 
16, T. T. 1853 ; Taverner v. Little, 5 Bing. N. C. 678 ; Hart v. Crowley, 
12 A. & E. 378 ; Dunford v. Trattles, 12 M. & W. 530). But in a de- 
claration charging that the defendant by his scjrvant negligently drove and 
injured the plaintiff, an allegation by way of inducement “that the defen- 
dant was possessed of a cart and horse wliich was being driven by his ser- 
vant,” without stating “ at the time of tlie grievance complained of,” was 
lield an immaterial allegation and not traversable, and the defendant was 
allowed to show under not guilty that the driver was not his servant in the 
doing of the axjt complained of. (Mitchell y. Crassweller, 13 C. B. 237 ; and 
see “ General Issue,'' ante, p. 702.) 

Where the count cliarges the negligence as the act of the defendant, the 
plaintiff may sliow under the plea of not guilty that the injury was caused 
by the negligent driving of the defendant, either by himself or by his ser- 
vant (Mitchell V. Crasweller, 13 C. B. 237 ; Quarman v. Burnett, 6 M. & 

W. 499), or by a person authorized by him to drive. (Wheatley v. Patrick, 
2 M. & W. 650.) Under the same issue the defendant may show that the 
injury was caused by the negligence or bad driving of the plaintiff or his 
servant (Gough v. Bryan, 2 M. & W. 770; Ellis v. South-Western Ry, 
Co., 2 H. & N. 424 ; 26 L. J. Ex. 349), or by the negligence of the driver of 
a public carriage in which the plaintiff was riding. (Thorogood v. Bryan, 
8 C. B. 131 i Bridge v. Grand Junction Ry, Co,^ 3 M. & W. 244.) 

2 e3 
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Plea, in an Actio^i for Negligent Priving, traversing ihat the 
Carriage was the Plaintijfs \_or Pefendanf s'] (a). 

That the said carriage was not the plaintiff’s [or defendant’s] as 
alleged. 


Plea, in a like Action, traversing that the Carriage was under the 

care of the Pefendant' s Servant, 

That the said carriage and horses were not under the manage- 
ment, care, or control of the defendant’s servant as alleged. 


Plea, to a Count for a Trespass, that it was caused hy the Plain- 

own Negligence, {See ante, p. 752.) 

That the alleged trespass was caused by the negligence and im 
proper conduct of the plaintiff and not otherwise. 


Plea to a count for a trespass hy a collision^ that it was caused 
the plaintiff* s negligent driving : McLaughlin v. Pryor, 4 M. & 
Q. 48. 


Plea, to action for negligent navigation of a ship, that the ship 
teas in charge of a qualified pilot under the Merchant Shipping Act, 
17 ^ 18 Viet, c, 104, s, 388 : Tyne Commissioners v. General Steam 
Navigation Co., L. II. 2 Q. B. 65 ; 36 L. J. Q. B. 22 ; and see ante, 
p. 37*1. 

Plea of compulsory pilotage in foreign waters : see ‘ The Nalley,* 
L. R. 2 Adm. 3 ; 37* L. J. Adm. 1. * 


The above observations, for the most part, apply also to actions for colli- 
sions and injuries occasioned by negligent navigation. Where the declara- 
tion is framed upon the negligence as the gist of the action, the defendant 
may show under the general issue that the collision was caused by the neg- 
ligent navigation of the plaintiff {Yennall v. Garner, 1 C. & M. 21.) The 
defendant may show under the same issue that the collision was caused by 
the non-observance on the part of the plaintiff of the Admiralty regulations, 
disentitling the plaintiff to recover any damages under the 14 & 15 Viet, 
c. 79, s. 28. {Lowell v. Steam Nav. Co,, 5 K. & B. 195 ; 26 L. J. Q. B, 69.) 

By the Merchant Shipping Act, 1854, 17 & 18 Viet. c. 104, s. 388 
(amended by the Merchant Shipping Amendment Act, 1862, 25 & 26 Viet, 
c. 63), “ no owner or master of any ship shall bo answerable to any person 
whatever for any loss or damage occasioned by the fault or incapacity of 
any qualified pilot acting in cliarge of such ship, within any district where 
the employment of such pilot is compulsory.” (See ante, p. 371.) 

Partners are jointly liable for the negligence of one of them in the con- 
duct of the partnershipr business. {Moreton v. llardern, 4 B. & C. 223 ; Ash- 
worth V. Stanwix, 30 L. J. Q. B. 183; Mellors v. Shaw, 1 B. & S. 437 ; 
30 L. J. Q. B. 333; and see Partners f ante, p. 384.) 

{a) Tliis and the following plea are necessary only where the facts denied 
by them are alleged in the declaration by way of material inducement, so 
as to be admitted by the plea of not guilty. (See note ante, p. 753.) 
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New Assignment {g). 


New Assignment of other Wrongs, , 

\_Commence loith one of the forms, ante, p. 457,] trespasses [or 
grievances] committed by the defendant at other times] or upon 
other occasions or for other purposes] than those referred to in the 
said plda \or pleas]. 


(a) See observations on new assignment in general, ante, p. 653, which 
are applicable for the most part to actions for wrongs as wcU as to actions 
on contracts. 

In actions for wrongs, besides a new assignment of other causes of action, 
it frequently happens that the plaintiff’ has to complain of excess in the 
trespasses or grievances justified by the plea. Thus in an action for an as- 
sault to which the defendant has pleaded son assault demesne or any other 
justification of the assault, but the plaintiff means to contend that the de- 
fendant used greater violenee than was necessary for self-defence, or than 
the occasion required, the plaintiff may plead by way of new assignment 
that he sues for tres])asscs committed to a grcjitcr extent and with more 
violence than was necessary for the purpose stated in the plea, {fenn v. 
Ward, 2 C. M. & R. 338; Kavanagh v. Chidge, 7 M. & Gt. 316.) Since 
the C. L. P. Act, 1852, it has been held that under the form of plea of self- 
defence there given (see Sched. H. 45), the plaintiff* may take issue and give 
evidence of the excess without any new assignment {Dean v. Taylor, 11 Ex. 
68 ; 1 Smith’s L. C. 6th ed. 130 ; but see per Mellor, J., Itimmer v, Tlimmer, 
16 L. T. N. S. 238), which he could not do under a traverse of the more 
particular form of plea in use before that act. {Penn v. Ward, supra.) 

So where the defendant has pleaded a warrant or other cause justify- 
ing an imprisonment, but he detained the plaintiff for a longer time than 
such justification authorized {Lambert v. Hodgson, 1 Bing. 317 ; Worth v. 
Terrington, 13 M. & W. 780), or where he has justified entering a house 
under a fi. fa., or for any other legal cause, but he remained in the house 
for a longer time than was necessary to execute the writ or than the occa- 
sion required {A iikenhead v. JUades, 5 Taunt. 198 ; Loweth v. Smith, 12 
M. & W. 582; Playfair v. Mvsgrove, 14 M. & W. 239 ; Ash v. Haivnay, 
8 Ex. 237), or where ho has justified under a leave and licence given but 
has acted beyond the terms of the licence (sec Leave and Licence^^ ante, 
p. 741), the plaintiff must new- assign for the excess complained of. And 
in such cases the plaintiff may, together with the new assignment, reply to 
the justification in the plea ; and he may do both without obtaining leave 
to plead several matters. (See the same cases.) 

Where the excessive trespass amounts to an abuse of an authority or li- 
cence given by law under which the defendant assumes to act, he becomes a 
trespasser ah initio and not only for the excess. In such case the plaintiff 
may maintain his action for the whole trespass and not alone for the excess ; 
and to the plea of justification under the authority, the plaintiff’ shoidd reply 
the excess strictly as a replication of new matter, which avoids the effect of 
the plea altogether, and not new assign it as another and different trespass. 
{Six Carpenters’ case, 8 Co., 146, b ; 1 Smith L. C., 6th ed. 132 ; Aitken- 
head V. Blades, 5 Taunt. 198 ; Shorland v. Govett, 5 B. & C. 485 ; Price 
V. Peek, 1 Bing. N. 0. 380 ; Oakes y . Wood, 2 M. & W. 791, 797 ; Price v. 
Woodhouse, 1 Ex. 559 ; and see ante, p. 741.) 

It also sometimes happens in actions for wrongs that acts are charged in 
the declaration wliich are capable of being treated either as substantive 
causes of action or merely as aggravations of the principal cause of action 
(see ante, p. 420), and if the defendant justifies the principal cause of action 
only, the plaintiff by taking issue on the plea would admit the justificatioit 
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New assignment, to a plea justifying an assault in order to remove 
the plaintiff from the defendant' s house, of an assault in other places 
ana for other purposes and after the removal : Naylinq v. OTcey, 8 
Ex. 531. 

New assignment, to a plea justifying under a fi.fa., that thedefen^ 
dant entered the plaintiff's house and seized his goods after payment 
<ff the amount of the writ: Gregory v. Cotterell, 5 E. & B. 571 ; 25 

L. J. Q. B. 33. 

New assignment, to a 'plea justifying under a distress for rent^ of 
a detainer of the goods after payment of the arrears and expenses : 
West V. NMs, 4 C. B. 172. 


New Assignment of an Excess, 

[Commence with one of the forms, ante, p. 457.] Trespasses [or 
grievances] committed by the defendant to a greater extent and 
with, more violence [or for a longer time] than was necessary for 
the purposes [or upon the occasions] referred to in the said plea [or 
pleas]. 

New assignment of excess and of other turongs : CatorY, Lewisham 
Board of Works, 5 B. & S. 115 ; 34 L. J. Q. B. 74. 

New assignment, for an excess of time beyond the justification, in 
an actimi of trespass to land: Loweth v. Smith, 12 M. & W. 582 ; 
Smart v. Morton, 5 E. & B. 30. 

Netv assignment, to a plea justifying an entry into the plaintiff s 
house under a ji. fa,, for staying an unreasonable time after the exe^ 
cution of the writ : Playfair v. Musgrove, 14 M. & W. 239 ; Ash 
V. Dawnay, 8 Ex. 237 ; and see Aitkenhead v. Blades, 5 Taunt. 198. 


New assignment, to plea of justification under civil process, of an 
imprisonment after a warrant of discharge : BLoward v. Hudson, 2 

E. &B. 1. 

New assignment, to a plea justifying the removal of the plaintiff 
from a church for improper conduct and detaining him because he 


to be sufficiently pleaded to the whole declaration and to cover all the acts 
charged ; in such case, if the plaintiff intends to rely upon the other acts 
charged, he must new assign them as substantive causes of action. (Kava^ 
nagh v. Ovdge, 7 M. & Gt. 316 ; and see Taylor v. Cole, 1 Smith’s L. C. 
6th ed. 115.) 

One new assignment only can be pleaded to any number of pleas to the 
same cause of action by the C. L. P. Act, 1852, s. 87. (See ante, ]^. 655.) 

A new assignment is pleaded to like tlie original declaration, of which it 
is a repetition. But the C. L. P. Act, 1852, s. 88, provides that “no plea 
which has already been pleaded to the declaration shall be pleaded to such 
new assignment, except a i»lea in denial, unless by leave of the Court or a 
judge.” Hence the plea to a new assignment in actions for wrongs is gene- 
rally limited to not guilty, but as the new assignment asserts a different 
cause of action the defendant may have a different defence which it will be 
necessary to plead ; tfnd it may happen that the defendant has two distinct 
defences of the same kind, as two rights of way in different directions over 
the same close, in which case it may be essential to the merits after plead- 
ing a right of way to the declaration to repeat the plea in respect of the 
other right of way to the new assignment. (Ellison v. Isles, 11 A. & E. 665.) 
And see further as to pleading to new assignments, oMte, p. 655. 
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threatened to return.^ of a detention beyond a reasonable time : Worth 
V. Terrington^ 13 M. & W. 781. 


New Assignment to Pleas of Right of Way and Right of Common, 
(C. L. P. Act, ]852, Sched. B. 56, see also s. 87 (a).) 

\_Commence with one of the forms, ante, p. 457.] Trespasses com- 
mitted by the defendant in excess of the alle^^ed rights, and also in 
other parts of the said land, and on other occasion’’., and for other 
purposes than those referred to in the said pleas. 


New assignment, to a plea of right of way, of a trespass extra 
viam and of excess : South Metropolitan Cemetery Co. v. Eden, 16 
C. B. 42 ; see “ Ways,'" post, p. 816. 

New assignment, to a plea of right of way, of trespasses for other 
purposes and on other occasions than those limited by the right : Pfen- 
ning V. Burnet, 8 Ex. 187 ; 22 L. J. Ex. 79. 

New assignment, to a plea of right of common, of excessive tres- 
passes in removing obstructions : Arlett v. Ellis, 7 B. & C. 346 ; of a 
surcharge : see Bowenv. Jenkin, 6 A. & E. 911. 

New assignment for obstruction (fa different watercourse than that 
justified in the plea : Roberts v. Rose, 33 L. J. Ex. 1, 241 ; L. R. 
1 Ex. 82. 

New assignment of excess to a plea of a prescriptive right to pol- 
lute a watercourse : Moore v. Webb, 1 C. B. N. S. 673. 


New Assignment in an Action for the wrongful Conversion of 

Goods (b). 

[Commence with one of the forms, ante, p. 457.] That the defen- 

(a) If the plaintiff relics on trespasses committed on other spots than in 
the way pleaded, lie may new -assign, and so also if he relies upon acts done 
not in exercise of the right of way. {fienhouse v. Christian, 1 T. K-. 560 ; Ro- 
bertson V. Gantlett, 10 M. & W. 2H9 ; see “ Waysf post, p. 812.) Where 
the defendant pleaded a right of way, and that he pulled down rails because 
they obstructed the right of way, and the replication denied that the rails 
obstructed the right of way, the plaintilf was not allowed to prove that 
the defendant pulled down rails w'hieh were standing beyond the limits of 
the way. For such trespass he should have new assigned. {Bracegirdle v. 
Peacock, 8 Q. B. 174.) Where the rejdieation to a like plea denied the 
right of way only, the defendant was allowed to prove a right of way in a 
direction in which the rails were not, and was not bound to prove a right of 
way through the rails. {Webber v. Sparks, 10 M. & W. 485, and see Wood 
v. Wedgewood, 1 C. B. 273.) 

Where the defendant pleaded a justification of trespasses in exercise of a 
prescriptive right to enter and dig sand, it was held that a replication 
taking issue on the plea denied the right only, and not that the trespasses 
were committed in exercise of the right, and if the plaintiff wished to pro- 
ceed for trespasses not within the right, he ought to have new assigned. 
{Glover v. Dixon, 9 Ex. 158.) So, where defendant justifies under a right 
of common, if the plaintiff relies upon a surcharge, he must new assign, and 
cannot assert it under a replication traversing that the cattle were defen- 
dant’s commonable cattle. {Bowen t. Jenkin, 6 A & E. 911.) 

(i) In an action for the conversion of goods, a new assignment may be 
pleaded, not only in respect of the conversion of other goods, but also in 
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dant converted to his own use or wrongfully deprived the plaintiff 
of the use and possession of other goods of the plaintiff than those 
referred l^o in the said pica. \^If the new assignment is for another 
conversion of the same goods, the first form ahovc given must he used,"] 
Jjxke neio assignments : Aldred v. Constahle, 6 Q. B. 370 ; Page 
V. Satchett, 8 Q. B. 187 ; Prancher v. Molgneux, 1 M. & G. 710. 

Neio assignment to a flea justifying a conversion under a right of 
lien : Bolton v. Sherman, 2 M. & W. 395. 


Plea of 'payment into Court, or judgment hy default to a new as- 
signment, with entry of relinquishment of plea : see ante,p, 657 ; and 
post, p. 769. 


Nolle Peosequi. See ante, p. 657. 


Nolle Prosequi as to one of several- I>(fendants. 

And as to the plea of the defendant G. N., the plaintiff says that 
he will not further prosecute his suit against the said defendant 
G, H. Therefore let the said defendant G. II. he acquitted of the 
premises in the declaration mentioned and go thereof without day. 
(See Chit. Forms, 10th ed. 857.) 


Notice of Action {a). 


respect of the conversion of the same goods upon other occasions than those 
pleaded to. {Brancher v. Molyneux, 1 M. & G. 710.) In an action for a 
wrongful conversion of goods w'hcre the defendant pleaded a lien under a 
special agreement, the plaintiff w'as held not entitled, without a new assign- 
ment, to recover for the conversion of goods not included in the special 
agreement, though within the description in the declaration. {Haivthorn v. 
Newcastle and North Shields By. Co., 3 Q. B. 73<1'.) In such case a new 
assignment is necessary in order to recover for tin? conversion of goods which 
cannot be justilied by the lien. {Bolton v. Shertnan, 2 M. & W. 395.) In an 
action for the conversion of timber, where the defendant pleaded that the 
timber was obstructing a public river and therefore Ije removed it, it was 
held that the plaintiff might properly traverse the justification and also new 
assign for the conversion of other timber than that as to which the justi- 
fication was pleaded. {Page v. Hatchett, 8 Q. B. 187.) 

{a) Notice of Action.~\ — In the case of actions against magistrates and 
many other public officers, etc., for things done in the execution of their 
duty, previous notice of action is required to be given to them by certain 
statutes. (See infra ; and see 2 Chit. Pr. 12th ed. 1301.) Also in actions 
against companies, commissioners, trustees, etc., of public works, notice of 
action is frequently required to be given by the Act investing them with 
statutory powers, where the matter complained of is done in pursuance 
of the Act ; and it is sometimes also provided that the notice shall state the 
cause of action, and the plaintiff shall be non-suited unless he proves the 
notice, and that no cause of action shall be proved which is not stated in 
the notice. The omission of such notice, when required, is a defence to the 
action, but must be specially pleaded j unless by the Act the defendant is 
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allowed to give it in evidence under the plea of tlie general issue by statute 
{Davey v. Warne, 14 M. & W. 199 ; Richards v. JEasto, 15 M. & W. 244 ; 
Law V. Dodd, 1 Ex. 845 ; JEdwards v. Great Western Ry. Co., J.1 C. B. 
688), or unless the Act has made the proof of notice essential as part of 
the cause of action. (See Richards v. Rasto, 15 M. & W. 244, 252 ; Arnold 

V. Hamel, 9 Ex. 404 ; Kirhy v. Simpson, 10 Ex. 368.) A defect or omis- 
sion in the notice cannot bo objected without a plea admitting of such ob- 
jection being taten. {JEdwards v. Great Western Ry. Co., supra J) 

The statute 5 & 6 Viet. c. 97, s. 3, repeals so much of any public local 
and personal Acts, or local and personal Acts, or Acts of a local and personal 
nature, whereby any party is entitled to plead the general issue and give 
any special matter in evidence without specially pleading the same. (See ante, 
p. 706.) Hence wherever a notice of action is required by any such statute 
of earlier date, the want of it must now be specially pleaded. The same 
statute, 8. 4, enacts that in all eases where notice of action is required, such 
notice shall be given one calendar month at least before any action shall bo 
commenced. The month is to bo computed exclusively of the day of giving 
the notice, and of the day of issuing the writ. {Young v. Uiggon, 6 M. & 

W. 49 ; and see Freeman v. Read, 4 B. & S. 174 ; 32 L. J. M. 226.) This 
statute does not apply to local and personal stat utes passed subsequently to 
its date. {Roden v. Smith, 18 L. J. C. P. 121.) As to what statutes are 
within the enactment (see Ib. ; and see ante, p. 706.) 

By the statutes 24 & 25 Viet. c. 96 (consolidating the statute law re- 
lating to larceny), s. 113, the 24 & 25 Viet. c. 97 (consolidating the statute 
law relating to malicious injuries to property), s. 71, the 24 & 25 Viet. c. 99 
(consolidating the statute law against offences relating to the coin), s. 33, 
it is enacted that notice in writing of any action against any person for 
anytliing done in pursuance of any of those Acts, and of the cause thereof, 
shall be given to the defendant one month at least before the commence- 
ment of the action, and the omission may be relied on under the plea of 
the general issue. 

Notice of action is required, and the omission may be relied on under the 
general issue by statute, for anything done under the Public Health Act, 
11 & 12 Viet. c. 63, s. 139, and the Local Government Act, 1858, 21 & 22 
Viet. c. 98, incorporated therewith, ante, p. 391, (see Newton y.Fllis, 5E. 
& B. 115); under the Highway Acts, 5 A 6 Will. IV, c. 50, s. 109, 27 & 28 
Viet. c. 101, ante, p. 337 ; under the County Courts Acts, 9 & 10 Viet. c. 
95, 8. 138, 30 & 31 Viet. c. 142, ante, p. 300, (see Booth v. Clive, 10 C. B. 
827 ; Burton v. Le Oros, 34 L. J. Q. B. 91) ; under the Police Acts, 
ante, p. 389 ; under the Metropolis Management Acts, 25 & 26 Viet. c. 
102, s. 106, ante, p, 364, (see Del any v. Metropolitan Board of Works, 
L. R. 2 C. P. 532 ; 3 Ib, 111 ; 36 L. J. C. P. 227 ; 37 Ib. 59 ; Poulsum v. 
Thirst, 36 L. J. C. P. 225 ; L. R. 2 C. P. 449) ; under “ the Metropolitan 
Building Act, 1855,” 18&19 Viet. c. 122, s. 108, (see Williams y. Golding, 
L. R. 1 C. P. 69 ; 35 L. J. C. P. 1), under “ the Contagious Diseases 
(animals) Act, 1867,” 30 & 31 Viet. c. 125, s. 57 ; in actions against jus- 
tices of the peace, ante, p. 347, in actions against revenue officers, see “ the 
Customs Consolidation Act, 1853,” 16 & 17 Viet. c. 107, ss. 313 & 317. 

The notice of action required under the above and similar statutes is not 
limited to cases where the defendant acted strictly within the authority of 
the statute, in which cases the act of the defendant would be justifiable 
under the statute and no other protection would be required. 

A person is entitled to notice of action as acting under or in pursuance 
of the statute or in execution of his office, where he bond fide believes in 
the existence of facts which, if existing, would justify his acting in pursu- 
ance of the statute or in execution of his office {Roberts v. Orchard, 2 H. & 
C. 769 ; 33 L. J. Ex. 65 ; Leete v. Hart, L. R. 3 C. P. 322 ; 37 L. J. C. P. 
167) ; and it seems there must be reasonable grounds for such belief {Ib.), 
In a case where the jury found that the defendant honestly believed in such 
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Flea that no Notice of Action was given as required hy Statute. 

That the alleged trespasses \or grievances] were committed by 

the defendant after the passing of the statute passed in the 

year of the reign of , for [^here recite the title of the Act\ and 

were committed by the defendant under and by virtue of [or in pur- 
suance of, according to the words of the statute'] the said statute ; and 


facts, but did not reasonably so believe, it was held that the defendant was 
entitled to the notice, because the jury had found the material fact of his 
honest belief, which was also borne out by the evidence {Hermann v. Senes^ 
chal, 13 C. B. N. S. 392 ; 32 L. J. C. P. 43 ; and see as to this case per Byles, 
J., in Leete v. Hart, supra.) It is sufficient if the defendant believed he was 
acting under some law, though he did not know in fact of the particular 
enactment (see Ih.; and see Norwood v. Pitt, 5 H. & N. 801 ; 29 L. J. 
Ex. 127) ; but he is responsible for mistakes of law, so that if the law 
will not justify him upon the fa/c4s bond fide believed, ho is not acting in 
pursuance of the statute. {Douming v. Capel, L. R. 2 C. P. 461 ; 36 L. J. 

M. 97 ; and see Roberts v. Orchard, supra.) 

Constables sued for excessive violence in the performance of their duty 
were held entitled to notice of action as being sued for a thing done under 
or by virtue of the Act under which they were appointed. {Bidler v. Ford, 
1 C. & M. 662.) A magistrate acting in the execution of his office is, by 
the 11 & 12 Yict. c. 44, entitled to notice of action, although he acts mali- 
ciously and without reasonable and probable cause. {Kirby v. Simpson, 10 
Ex. 358.) The baililf of a county court, sued for taking the goods of the 
wrong person by mistake under a warrant, was held entitled to notice of 
action as sued for an act done in pursuance of the Act. (^Burling v. Ha/rley, 
3 H. & N. 271 J 27 L. J. Ex. 258 ; and see Cronshaw v. Chapman, 7 H. & 

N. 911 ; 31 L. J. Ex. 277.) A surveyor under the Highway Act, sued for 
negligence in leaving lu'aps of gravel on the highway, was held entitled to 
notice of action as being charged with a thing done in pursuance of the 
Act. {Davis v. Curling, 8 Q. B. 286.) Improvement Commissioners, un- 
der a local Act, sued for tlie negligence of their servants, were held entitled 
to notice. {Ma.son v. Birkenhead Improvement Commis.nonm's, 6 H. & N. 
72; 29 L. J. Ex. 407.) But in an action against a contractor under a 
District Board of Works for the neglect of his servant in leaving a horse 
and cart unattended in the public street, it was held that lie w^as not entitled 
to notice under the Act authorizing the works, because the neglect complained 
of had nothing to do with the Act. {Whatman v. Pearson, L. R. 3 C. P. 
422 ; 37 L. J. 0. P. 156.) A railway company sued for default of duty as 
common carriers were held not to be entitled to notice of action, as not be- 
ing sued for anything done or omitted to bo done in pursuance of their Act, 
or in the execution of the powers and authorities given by it ( Carpue v. 
London and Brighton Ry. Co., 5 Q. B. 747 ; Palmer v. Grand Junction 
Ry. Go., 4 M. & W. 749) ; but in an action to recover back excessive 
charges for the carriage of goods, a railway company were held to be en- 
titled to such notice. {Kent v. Great Western Ry. Co., 3 C. B. 714 ; Kd» 
wards v. Great Western Ry. Co., 11 C. B. 588.) Omitting to do something 
necessary may be within the meaning of the Act, though omitting be not 
expressly mentioned therein. (Newton v. JELlis, 5 E. & B. 115 ; 24 L. J, 
Q. B. 337 ; Poulsum v. Thirst, L. R. 2 C. P. 449 ; 36 L. J. C. P. 225 ; 
Wilson V. Mayor* of Halifax, 37 L. J. Ex. 44 ; L. R. 3 Ex. 114.) 

The statutory protection in general extends only to persons perform- 
ing official duties, and not to private individuals acting in their own right 
though authorized by the statute, as a “ building owner ” under “ the Me- 
tropolitan Building Act.” {Williams y. Holding, L. R. 1 C. P. 69; 36 L. J, 
C. P. 1.) 
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no notice [in writing, signed, etc.., as the case may he] of com- 
mencing this action was given to the defendant [one calendar month] 
before the same was commenced pursuant to the said statutfe [or the 
statutes in that behalf]. 

A like plea, hy a railway company, to common counts for money 
received and upon accounts stated: Garton v. Great Western My, 
Co., E. B. & E. 837 ; 28 L. J. Q. B. 321. [Held had for not 
showing how the causes of action arose out of acts done under the 
statute ; and see as to pleading this defence to a count for money re- 
ceived : Peck v. Boyes, 6 M. & Gr. 726.] 

A lihe plea hy the judge of a county court, under 9 ^ 10 Viet. c. 
95, s, 138: Booth v. Clive, 10 C. B. 827 ; by the bailiff of a county 
court : Tarrant v. Baker, 14 C. B. 200 ; see Burton v. Le Gh'os, 34 
L. J. Q. B. 91. 

A like plea, hy commissioners, under a local Act: JWason v. Birk- 
enhead Improvement Commissioners, 6 H. & N. 72 ; 29 L. J. Ex. 407. 

A like plea hy parish officers under a local Act : Eliot v. Allen, 

1 C. B. 18. 

A like plea hy Tithe Commissioners : Acland v. Buller, 1 Ex. 837 - 


Nuisxnce. 


General Issue (a). 
“Not Guilty/* ante, p. 697. 


Plea justifying a Trespass to abate a Nuisance. 

That before and at the times of the alleged trespasses he was pos- 
sessed of a messuage and premises adjoining the said messuage and 

Under the Customs Consolidation Act, 8 & 9 Yict. c. 87, ss. 117, 118, re- 
quiring proof of notice at the trial as essential to entitle the plaintiff to a 
verdict, it was held to be a question for the judge to decide whether the de- 
fendant was acting bond fide in the execution of his duty so as to render 
the notice necessary. {Arnold v. Hamel, 9 Ex. 404.) The above enactment 
has been replaced by “ the Customs Consolidation Act, 1853,” 16 & 17 Viet, 
c. 107, s. 313, enacting expressly that the defendant, if no notice has been 
given, may call upon the plaintiff to establish to the satisfaction of the Court, 
on affidavits on both sides, that the action is brought for some act not done 
in the execution of his office. Also in actions against justices it is held to 
be a question for the judge, and not for the jury, to decide whether the de- 
fendant has acted bond fide in the execution of his office so as to be entitled 
to notice of action, under 11 & 12 Viet. c. 44, ss. 1, 12. {Kirby v. Simpson, 
10 Ex. 358.) 

(a) In actions for injuries caused by nuisances, the plea of not guilty 
denies that the defendant caused the nuisance, and that the plaintiff has 
suffered damage from it ; it admits all material matters of inducement, 
such as the alleged right of the plaintiff, which, if denied, must be traversed 
in terms. {Norton v. ScholefieJd, 9 M. & W. 665 ; Frankum v. Lord Fal- 
mouth, 2 A. & E. 452 ; Grenfell v. Fdgeome, 7 Q. B. 661 ; and see ante, pp. 
S77, 703.) By r. 16, T. T. 1853, “in an action fora nuisance to the occupa- 
tion of a house by carrying on an offensive trade, the plea of not guilty will 
operate as a denM only that the defendant carried on the alleged trade in 
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premises of the plaintiff, and the said [pipe and flue] were used by 
the plaintiff for the [emission of smoke and sparks therefrom] and 
were wrdngfully a nuisance to the defendant in the use and occupa- 
tion of his said messuage and premises, and were dangerous to his 
said messuage and premises and prevented him from conveniently 
and safely enjoying the same ; and although before the alleged tres- 
passes or any of them, the defendant requested the plaintiff to re- 
move the said [pipe and flue] and abate the said nuisance, and a 
reasonable time in that behalf had then elapsed, yet the plaintiff 
neglected and refused so to do ; wherefore the defendant afterwards 
for the purpose of abating the said nuisance took the said [pipe and 
flue] and removed them to a short and convenient distance and 
there left them for the plaintifl‘’s use, doing no more than was ne- 
cessary for the purpose aforesaid, which are the alleged trespasses. 

A like j)lea jnstf fng an entry on 'plaintiff's land to abate a nui- 
sance of jiltli: Jones v. Williams, 11 M. (fovV. 176 \johere the plea 
was held had for 'not alleging a request to the plaint ff to ranove it 
or circumstances shoicing such request to he unnecessary («)]. 


such a way as to be a nuisance to the occupation of the house, and will not 
operate as a denial of the plaintiff’s occupation of the house.” 

“ In an action for obstructing a right of way, such plea will operate as a 
denial of the obstruction only, and not of the plaintiff’s right of way.” 

In an action for constructing a cesspool so near the plaintiffs well that 
the water was contaminated, not guilty denies not only the construction of 
the cesspool, but also that the water was contaminated. {Norton v. Schole- 
held, 9 M, & W. 665.) 

In an action for keeping some iron gratings on a highway without any 
light, whereby the plaintilf fell over them, not guilty put in issue that the 
defendant kept the gratings on the highway without warning the public as 
alleged, and an allegation in the declaration, thfit they were under the care 
and custody of the defendant, was Jield to be immaterial. {Grew v. Hill. 3 
Ex. 801.) ^ 

A right in the defendant to make the alleged nuisance must be specially 
pleaded, as the enjoyment for twenty years of an easement, within 2 & 3 
Will. lY, c. 71, 8. 2. As to the mode of pleading such defence, see Flight 
V. Thomas, 10 A. & E. 590. 

Where the nuisance is in respect of the use of fixed property, the defen- 
dant may plead that he was not possessed of the property whicli caused the 
nuisance. {Rich v. Basterfield, 4 C. B. 783 ; and see Bishop v. Bedford, 
Charity, 1 E. & E. 697 ; 28 L. J. Q. B. 215.) As to the liability of the 
owner towards a person lawfully on his premises, see ante, p. 379 ; and 
towards a trespasser, see ante, p. 380. 

In an action for carrying on a noxious trade it is not a sufficient answer 
to the plaintifl*’B case to prove merely that the trade was carried on in a 
proper and convenient place, and was a reasonable use by the defendant of 
Iiis own land, and a direction to the jury to that effect was held wrong. 
{Bamford v. Turnley, 3 B. & S. 62 ; 31 L. J. Q. B. 286 ; overruling Hole v. 
Barlow, 4 C. B. N. S. 334 ; 27 L. J. C. P. 207.) But the question of nui- 
sance, under the general issue, is to be considered by the jury relatively to 
the locality and neighbourhood. {Ih. ; St. Helen's Smelting Co. v. Tipping, 
4 B. & S. 608 ; 11 H. L. C. 642 ; 35 L. J. Q. B. 67 ; and see ante, p. 382.) 

(a) A request is not necessary, where the plaintiff was himself the wrong- 
doer by creating the nuisance, or by neglecting to perform some obligation 
by the breach of which it was created, or where there is such immediate 
danger to life or health as to render it unsafe to wait to make request. 
{Jones V. Williams, 11 M. & W. 176.) 
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IPlea justifying the Removal of [^Coping Stones'] because they 

overhung Defendant's Land, 

That at the times of the alleged trespasses he was possessed of 
lands adjoining the said land of the plaintiff, and the plaintiff had 
built the said [wall] at the extremity of his said land next to the 
said land of the defendant, and had wrongfully so placed the said 
[coping stones] on the said [wall] that the same then wrongfully 
extended beyond the said [wall] and overhung and encumbered the 
said land of the defendant, wherefore the defendant removed the 
said [coping stones] from and off his said land to a small and con- 
venient distance into and upon the said land of the plaintiff, which 
was then a convenient place for putting the same, and there left 
them for the plaintiff’s use, doing no unnecessary damage in that 
behalf, which are the alleged trespasses. 


JPleas justifuinq the removal of nuisances on a 'public highway : 
see “ Ways f post f p. 817. 


Plea justifying obstructing a watercourse used by plaintiff through 
land of a third party,, because it discharged water on to defendant' s 
land : see Roberts v. Rose, 33 L. J. Ex. 1, 241 ; L, E. 1 Ex. 82. 


Other pleas justifying the removal of nuisances : see Lights,' 
ante, p. 747 ; “ Trespass to Land," post, p. 806. 


Plea on equitable grounds that the nuisance was erected by the de- 
fendant with the knowledge, acqui-escence, and consent of the plaintiff : 
Davies v. Marshall, 10 C, n, N. S. 097 ; 31 L. J. C. E. 01; and 
see ante, p. 734. 


Paetnebs. See ante, p. 384 ; Abatement f ante, p. 707. 


Patents. 

General Issue (a). 

Not Guilty,” ante, p. 697. 


(rt) The plea of not guilty denies that the defendant infringed the patent- 
right of the plaintiff; it puts in issue the mere act of infringement, and 
not the intention of the defendant to infringe, which is immaterial. {Stead 
V. Anderson, 4 C. B. 806.) All allegations necessary to establish the vali- 
dity of the patent-right of the plaintiff must, if denied, be met by specific 
traverses : as, that the plaintiff was not the true and first inventor ; that ho 
had no grant of letters-patent ; that the specification was insufficient ; that 
the invention was not new ; that the invention was not one for which 
letters-patent could be granted ; as in the forms given above. As to the 
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Plea traversing that the Plaintiff was the Inventor, 

That the plaintiff was not the first and true inventor of the said 
manufacture as alleged. 

Lihe pleas : Crane v. Price^ 4 M. & G. 580 ; Stead v. Williams^ 
7 M. & G. 818 ; Hills V. London Gas Light Co., 5 H. & N. 312 ; 29 
L. J. Ex. 409 ; see Beard v. Pgerton, 3 C. B. 97. 


Plea traversing that the Invention was New. 

That the said invention was not new as alleged. 

Like pleas : Morgan v. Seaward, 2 M. & W. 544 ; Carpenter v. 
Smith, 9 M. & W. 300 ; Gihsoyi v. Brand, 4 M. & G. 179 ; Bush v. 
Fox, 9 Ex. 651 ; Booth v. Kennard, 2 H. & N. 84; 26 L. J. Ex. 
305 ; Hills V. London Gas Light Co., 5 H. & N. 312 ; 29 L. J. Ex. 
409 ; Betts v. Menzies. 1 E. E. 990 ; 30 L. J. Ex. 81. 

Plea that part of the invention was not new : Bentley v. Keighley, 
1 D. & L. 944; 6 M. & G. 1039. 


Plea that the Manufacture was not one for which Letters Patent 

could be granted {a). 

That the said manufacture was not any manner of manufacture 
for which letters -patent could by law be granted. 

Like pleas : Harwood v. Great Northern By. Co., 2 B. & S. 194 ; 
35 L. J. Q. B. 27 ; Jordan v. Moore, L. B. 1 C. P. 624 ; 35 L. J. 
C. P. 268. 


That the Invention teas not useful to the Public. 

That the said manufacture was not nor is any improvement what- 
soever or in any way useful or beneficial to the public. 

Like plfas: Coi^nish v. Keene, 3 Bing. !N. C. 570; Betts v. 
Walker, 14 Q. B. 363. 


Denial of the Grant of the Letters Patent {non concessit). 

That her said Majesty did not by letters -patent make such grant 
to the plaintiff as alleged. 


law and evidence relating to these issues, see the cases referred to above 
under the respective forms. 

Where part of tlie invention is shown by the declaration to have been 
disclaimed, the pleas should be confined to the undisclaimed part. {Clark 
V. Kenrick, 12 M. & W. 219.) 

Pleas disputing the validity of the patent cannot be pleaded in an action 
for penalties for using the name of a patent without authority from the pa- 
tentee, under the 5 & 6 Will. IV, c. 87, s. 7. {Myers v. Baker, 3 H. & N. 
802 ; 28 L. J. Ex. OO.J 

(a) It would be improper to plead that the invention was not a new 
manufacture, as it would be left doubtful whether the defendant meant to 
deny that the matter of the patent was a manufacture within the statute, 
as in the above plea, or that it had the quality of being new, as in the pre- 
ceding one. {Walton v. Bateman, 3 M. & G. 773 ; Spilsbury v. Clough, 2 
Q. B. 466.) 
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TjiTce pleas : JBedells v. Massey t 7 M. & G. 630 ; Stmnett y. Smith, 
13 M. & W. 662. 


Plea that the letters-patent were obtained by a false representa- 
tion (a) : Russell v. Ledsam, 11 M. & W. 647 ; Bedells v. Massey, 7 
M. & G. 630. 


Plea that no sufficient Specification was enrolled. 

That the plaintiff did not within six calendar months next after 
the date of the said letters -patent cause to be enrolled [or filed] in 
the Hi^h Court of Chancery an instrument in writing under his 
hand and seal, particularly describing and ascertaining the nature 
of the said invention, and in what manner the same was to be or 
might be performed [or to a count in the form given in the C. L. P, 
Act, 1852, Sched. B. 31 ; ante, p. 386, the defendant may plead thus: 
That the plaintiff’ did not within the time prescribed fulfil the said 
condition as alleged]. 

A like plea ; Seed v. Higgins, 8 T). & B. 755 ; see Gibson Y. Brand, 
4 M. & G. 179 ; Bentley v. G oldthorpe, 1 C. B 368. 

Plea that the specification was inconsistent with the style and title 
of the invention for which the letter s-patent were granted : Stead v. 
Carey, 1 C. B. 4-96. 

Plea that the specification did not sufficiently describe the inven- 
tion for which the patent was granted: Bateman v. Gray, 8 Ex, 
906 ; Hancock v. Noyes, 9 Ex. 388 ; Seed v. Higgins, 8 E. & B. 
765 ; 30 L. J. Q. B. 314 ; Hills v. London Gas Light Co., 5 H. & 
N. 312; 29 L. J. Ex. 409. 

Pleas setting out the specification verbatim : Neilson v. Harford, 
8 M. & W. 806 (where it was held that the construction of the speci- 
fication was for the Court and not for the jury) ; Nickels v. Haslam, 
7 M. & G. 378 ; see Gibson v. Brand, 4 M. & G. 179. 


Pleas, to an action on a, patent partly disclaimed, that the dis- 
claimer extended the right granted ; that the invention as 

altered by the disclaimer was a different invention : Seed v. Higgins, 
8 E. & B. 757. 


Plea to an action by the assignee of a patent traversing the as- 
signment : Chollet V. Hoffman, 7 E. & B. 686 ; 26 L. J. Q. B. 249. 
[This traverse puts in issue the registration of the assignment which 
is necessary under the Patent Law Amendment Act, 1852, to com- 
plete the title of the assignee : Lb.'] 


(a) The recitals in letters patent are taken to be representations made to 
the Crown by the patentee for the truth of which lie is responsible ; and if 
they are untrue, the patent is void not only as against the Crown, but as 
against a third person. Hence it is a good plea that a matter recited in 
the letters-patent is untrue. (Morgan v. Seaward, 2 M. & W. 544, 561 j see 
Bedells y. Massey, 7 M. & G. 630.) 
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J^articulars of Objections to be delivered with the Pleas in an Action 
for the Infringement of a Patent (15 4^ 16 Yict, e, 83, s, 41) (ff). 

In the • 

A. B. plaintiff against C. Z). defendant. 
The following are the particulars of the objections on which the 
above-named defendant means to rely at the trial in support of the 
picas in this action ; — 

1. That the defendant is not guilty of the alleged grievances, 

2. That the plaintiff was not the first and true inventor. 

3. That the alleged invention was not new. 

4. That the alleged invention was not a manufacture for which 
letters-patent could be granted. 

5. That the alleged invention was not useful to the public. 

6. That her Majesty did not grant the alleged letters-patent. 

7. That prior to the date of the letters-patent the alleged inven- 
tion was published at [^state the jolace~\ in the following man- 

ner [state the manner of publication^. 

8. That prior to the date of the letters-patent the alleged inven- 
tion was used at [state the place'] in the following manner 

[state the manner of use]. 

9. That no specification was enrolled [or filed]. 

10. That the specification enrolled was not sufficient. 

[State any other objections in the same manner.] 

To Mr. C. D. Yours, etc., 

plaintiff’s attorney or agent. 6r. H. defendant s attorney 

[or agent]. 

See nice forms : Chit. Forms, 10th ed. 842; Heath v. Unwin, 10 
M. & W. 684 ; Bussell v. Lcdsam, 11 M. & W. 647 ; Jones v. Berger, 
5 M. & G. 208 ; Bentley v. Keighley, 7 M. & G. 652 ; Palmer v. Wag^ 
staffe, 8 Ex. 840 ; Palmer v. Cooper, 9 Ex. 231 ; Hull v. Bollard, 
1 H. & N. 134 ; 25 L. J. Ex. 304 ; Jordan v. Moore, L. it. 1 C. P. 
624; 35 L. J. C. P. 268. 


{a) By the Patent Law Amendment Act, 1852, 16 & 16 Viet. c. 83, s. 41 
(cited ante, p. 386), in any action for the infringement of letters-patent, 
“ the defendant, on pleading thereto, shall dehver with his pleas particulars 
of any objections on which he means to rely at the trial in support of the 
pleas in the said action, and at the trial of such action no evidence shall bo 
allowed to be given in support of any objection impeaching the validity of 
such letters-patent which shall not be contained in the particulars delivered 
as aforesaid ; provided always that the place or places at or in which and 
in what manner the invention is alleged to have been used or published 
prior to the date of the letters-patent shall be stated in such particulars j 
provided also, that it shall and may be lawful for any judge at cliambers to 
allow such defendant to amend the particulars delivered as aforesaid upon 
such terms as to such judge shall seem fit.” (See 2 Chit. Pr. 12th ed. 1465 ; 
and see also as to tlie sufficiency of the particulars. Chit. Forms, 10th ed. 
842; Morgan v. Fullevtt E. R. 2 Eq. 297, and the cases cited above.) 

By 8. 43, in taxing the costs in any action for infringing letters patent 
“ regard shall be had to the particulars delivered in such action, and the 
plaintiff and defendant respectively shall not be allowed any costs in respect 
of any particular unless certified by the judge before whom the trial was 
had to have been proved by such plaintiff or defendant respectively, with- 
out regard to the general costs of the cause.” (See Losh v. Hague, 5 M. & 
W. 387.) 
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{a) ^Payment into Court.~\ — The C. L. P. Act, 1852, s. 70, enacts that 
“ it shall be lawful for the defendant in all actions (except actions for as- 
sault and battery, false imprisonment, libel, slander, malicious arrest or 
prosecution, or debauching of the plaintiff’s daughter or servant), and by 
leave of the Court or a judge, upon such terms as they or he may think fit, 
for one or more of several defendants to pay into Court a sum of money by 
way of compensation or amends.” The section proceeds to make an ex- 
press reservation of the provision of the 6 & 7 Viet. c. 96, s. 2, respecting 
payment into Court in actions of libel (see ante^ p. 726). Tlie sections 71, 
72, 73, and r. 12, H. T. 1853 (cited ante^ p. 664), prescribe the mode in 
which payment into Court shall bo pleaded and replied to, and the pro- 
ceedings thereupon. Payment into Court may be pleaded under the above 
section to an action for an assault upon the plaintiff’s son or servant. 
(Newton v. Solford, 6 Q. B. 921.) 

The action of detinue is not excepted in the above provision, but after 
the C. L. P. Act, 1854, s. 78, giving execution for the return of the chattel 
detained (cited, ante^ p. 313), it was held that payment into Court could 
not bo pleaded in such action wliero tlic plaintiff claims a return of the goods 
(Allan V. Dunn^ 1 H. & N. 572 ; 26 L. J. Ex. 185) ; though it might bo 
pleaded in respect of the damages claimed for the detention of the goods as 
distinct from the claim for the specific return. (Cro&.vjield v. Suchy 8 Ex. 
159.) Now by the C. L. P. Act, 1860, s. 25, it is enacted that “ in any 
action for detaining the goods of the plaintilf, it shall be lawful for the de- 
fendant by leave of the Court or a judge, and upon such terms as they or 
ho shall think fit, to pay into Court a sum of money to the value of the 
goods alleged to be detained ; and such payment into Court shall bo made 
and pleaded in like manner, and according to the provisions of the C. L. P, 
Act, 1852 j and the like proceedings may be had and taken thereupon as 
to costs and otherwise.” 

By the C. L. P. Act, 1860, s. 23, “ the plaintiff in reidevin may, in answer 
to an avowry, pay money into Court in satisfaction in like manner and sub- 
ject to the same proceedings as to costs and otherwise, as upon a payment 
into Court by a chdendant in other actions ; ” and by s. 24, “ such payment 
into Court in replevin shall not, nor shall the acceptance thereof by the 
defendant in satisfaction, work a forfeiture of the replevin bond.” 

A plea of payment into Coirnt is also given in some other actions for wrongs 
by particular statutes ; as by 6 & 7 Viet. c. 96, s. 2, in actions for a libel in 
a newspaper or otlier periodical publication : see this plea and the statute, 
antey p. 726. By 27 & 28 Viet. c. 95, s. 2, in actions for negligence causing 
death under Lord Campbell’s Act, sec ante, p. 327. By 11 & 12 Viet. c. 63 
fi. 139 (the Public Health Act, ante, p. 391), in actions for anything done 
under that Act by or under the directions of a local board of health, pay- 
ment into Court may be made and pleaded. So also by 16 & 17 Viet. c. 107, 
s. 316, in actions against revenue officers, antcy p. 384 ; and by 25 & 26 Viet, 
c. 102, 8. 106, in actions for anything done under the Metropolis Manage- 
ment Acts, antey p. 364 ; and under the Railway Clauses Consolidation Act, 
^osty p. 776. 

Payment into Court of amends may be made and given in evidence under 
the general issue, in actions against justices of the peace, by 11 & 12 Viet, 
c. 44, 8. 11 ; see aiite, p. 345 ; in actions against police constables, see antey 
p. 389 ; in actions for anything done under the County Court Acts, see 
ante, p. 300 ; under the 24 k 25 Viet. c. 96, for consolidating the statute 
law relating to larceny, see s. 113 ; under the 24 & 25 Viet. c. 97, for con- 
solidating the statute law relating to malicious injuries to property, see 
8. 71 ; under the 24 & 25 Viet. c. 99, for consolidating the statute law against 
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Plea of Payment into Court, (C. L. P. Actj 1852, a. 71.) 

The defendant by G. H. his attorney \or in person, and jf the plea 
is not pleaded to the whole of the declaration, say^ as to the first or 

offences relating to the coin, see s. 33 ; under the Contagious Diseases 
(Animals) Act, 1867, 30 & 31 Viet. c. 125, s. 60. 

The observations made upon this plea in actions on contracts will apply 
for the most part to actions for wrongs. (See ante, p. 664.) 

As regards the effect of the plea as an admission of the cause of action, 
there has been a great variety of decision ; but, at last, the law has been 
judicially laid down as follows : — “ Upon a review of the authorities, we 
think that where in an action of tort, the declaration is general and unspe- 
cific, the payment of money into Court, though it admits a cause of action, 
does not admit the cause of action sued for ; and the plaintiff must give 
evidence of the particular cause of action sued for, before he can have larger 
damages than the amount paid into Court. On the other hand, if the 
declaration is specific, so that nothing w'ould bo due to the plaintiff from 
the defendant unless the defendant admitted the particular claim made by 
the declaration, the payment of money into Court admits the cause of 
action sued for and so slated in the declaration. If the breach is single and 
the damages entire, then, of course, it becomes, under such circumstances, 
a mere question of damages ; but if the damages may be compounded of 
several things, for instance, as in the case of Story v. Finnis (6 Ex. 123), 
which was an action for pound breach and rescue, of the number and 
value of the goods taken, then, although the payment of money into Court 
may, from the form of the declaration, admit the particular cause of action 
sued for, stiU it may be necessary to prove the cause of action with a view 
to the damages : because, although the defendant would thus admit that ho 
broke a particular pound, he would not admit that, as the result of that 
I)articular bre>akagc, he rescued all the goods in respect of which damages 
were claimed.” (Perren v. Monmouthshire Ry. Co., 11 C. B., 855; and see 
Taylor on Ev., 5th ed. 736.) 

In an action of trespass for taking and damaging the plaintiff’s cups 
to which the defendant paid £10 into Court, it was held that the plain- 
tiff failed to sustmn the issue of damages ultra by producing a cup damaged 
to a greater extent than £10, but which he did not prove to be one taken by 
the defendant. {Sehreger v. Carden, 11 C. B. 851.) So in an action for sell- 
ing goods taken under a distress without having them duly appraised, under 
the same issue the plaintiff must show a sale without apj)rai8ement of goods 
beyond the value,of the goods admitted to be so sold by the plea. {Knight 
V. Egerton, 7 Ex. 407.) And in an action for excessive distress, the plain- 
tifi* must show that goods beyond the value of the sum paid into Court 
were wrongfully distrained. (See Leyland v. Tancred, 16 Q. B. 664.) But 
in an action against a railway company for a bodily injuiy to the plaintiff 
caused by their negligcmcc, upon the issue of damages ultra the plaintiff was 
held entitled to recover the extra damage witliout any proof of the negli- 
gence of tlie defendants. (Perren v. Monmouthshire Ry. Co., 11 C. B. 855.) 
In an action against two defendants charging a wrongful act done by them 
jointly, a plea of payment into Court by both defendants admits that they 
arc jointly liable for all the damages which can be proved as the conse- 
quences of the actT (See Leyland v. Tancred, supra.) 

The plea of apology and payment into Court in an action for a libel in a 
newspaper, under 6 & 7 Viet. c. 96, s. 2, is an admission of liability only 
conditionally upon its being accepted or proved, and the jury in assessing 
the damage may give a smaller amount. (Jones v. Machie, L. B. 3 Ex. 1 ; 
37 L. J. Ex. 1 ; see ante, p. 727-) 

The form of plea given by the statute is sufficient in all cases, and 
must not state the character or special circumstances (if any) by reason oi 
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second or as the case may he count of the declaration or as to so 

much of the count of the declaration as alleges that or as relates 

to, stating the part pleaded brings into court the sum ef £ , 

and says that the said sum is enough to satisfy the claim of the 
plaintiff in respect of the matter herein pleaded to. 


Rlea of Rayment into Court to a New Assignment with JEntry of a 
Relinquishment of Pleas (see ante, p. 657). 

The defendant, as to the plaintiff’s new assignment to the — 

plea, says that he relinquishes his said and pleas so far 

as the same relate to the trespasses \or grievances] above newly 
assigned; and the defendant as to the trespasses [or grievances] 

above newly assigned brings into court the sura of £ , and says 

that the said sum is enough to satisfy the claim of the plaintiff in 
respect of the matter herein pleaded to. 


Plea in har to an avowry in replevin of payment into court : see 
post, p. 784. 


Replication accepting the Sum paid into Court in Satisfaction. 

(C. L. P. Act, 1852, 73.) 

That he accepts the sum paid into court in full satisfaction and 
discharge of the cause [or causes] of action in respect of which it 
has been paid in. 


Replication that the Sum paid in is not enough. ( C. L. P. Act, 

1852, 5. 73.) 

That the sum paid into court is not enough to satisfy the claim 
of the plaintiff in respect of tlie matter to which the plea is pleaded. 


Police. See ante, p. 389. 


Peesceiptive Eights. 


See ** Common,*^ ante, p. 711 ; “ Lights f ante, p. 746 ; “ Support, 
post, p. 789 ; “ Watercourses,'* post, p. 807 ; “ Ways,** post, p. 810. 


which the defendant is entitled to plead the payment of money into court. 
(Aston V. Perkes, 15 M. & W. 386; Keg v. Thimhlebg, 6 Ex. 692 ; Thomp^ 
son V. Sheppard, 4 E. & B. 53.) The objection to the plea on these 
grounds cannot be replied or raised on the record ; but the plaintiff must 
apply to a judge or the Court to set aside the plea and the payment as an 
irregularity, if not justified by any statute. (Thompson v. Sheppard, 4 E. & 
B. 53.) 
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Flea, in an Action of Trespass ^ of Justification under a Fi. Fa., hy 

the F^recution Creditor, the Sheriff and the Bailiff, setting out the 

Judgment, Writ and Warrant. 

That before any of the alleged trespasses the defendant F. F. 
on the day of , a.d. , in the Court of , at West- 

minster, by the judgment of the said Court recovered against the 

plaintiff £ , and thereupon, the said judgment remaining in full 

force and unsatisfied, the defendant F. F. sued out of the said Court 
a writ of fieri facias i^on the said judgment, against the plaintiff, 

directed to the sheriflf of the county of , whereby her Majesty 

the Queen commanded the said sheriff that [he should omit not by 
reason of any liberty of his said county, but that he should enter 
the same and] of the goods and chattels of the plaintiff in his baili- 
wick he should cause to be made £ \ihe amount of the judgment], 

which the defendant F. F. lately in the said Court of re- 

covered against the plaintiff, whereof the plaintiff was convicted, 
together with interest upon the said sum at the rate of £4 per cen- 
tum per annum from the day of , a. d. , on which day 

the judgment aforesaid was entered up, and that he should have that 
money with such interest as aforesaid before her said Majesty \_or 
her justices or her barons of the Exchequer] at Westminster im- 
mediately after the execution thereof to be rendered to the defen- 


(a) The party at whose suit the process issues in order to justify under it 
must set out in his pleading the judgment or other proceedings on which the 
writ issues as well as the writ ; it is suilicicnt for the sheriff or his officer 
pleading alone to justify under the writ only. (Andrews v. Marris, 1 Q. B. 
3, 17.) But where the sheriff or officer joins in pleading with tlic party 
suing out the process, all the ])roceedmg8 must be stated ; and the sheriff 
becomes bound by the sufficiency of the whole pleading equally with the 
party himself. (Ih. ; Samuel v. Buhe, 3 M. & W. 630 ; Hedges v. Chapman, 
2 Bing. 523, 526; 1 Wins. Saunders, 28 a ; see ante, p. 440.) It is im- 
portant therefore where there is any question as to the validity of the judg- 
ment or proceeding on which the writ w'as founded, for the sheriff or his 
officer to ])lead scjiarately from the party to the judgment and to justify 
under the writ only. 

In order to justify an act under civil process, the person executing the 
process must have the warrant in his possession at the time of the execution, 
but it is sufficient in pleading to aver that the warrant was delivered to him 
to be executed. (See Galliard v. Laxton, 2 B. & S. 363 ; 31 L. J. M. C. 
123, 127.) It is not necessary in pleading a justification under aji.fa. or 
a ca. sa. to show the return of the writ. (Cheaseley v. Barnes, 10 East, 73 ; 
S}u)rland v. Gonett, 5 B. & C. 485, 488.) 

In actions for the wrongful conversion of goods the defence of a justifica- 
tion under a writ of fi.fa. may be given in evidence under the plea of not 
guilty, and should not be pleaded specially. (See Unwin v. St. Quintin, 11 
M. & W. 277, 285.) 

As to what the sheriff and his officers may do in the execution of a writ, 
see Semagne's case, 1 Smith’s L. C. 6th ed. 88 ; 1 Chit. Pr. 12th ed. 622. 

A plea of justification under the process of an inferior Court must set out 
all the proceedings beginning with the plaint, and must allege the jurisdic- 
tion of the Court as to all material proceedings. (Pitt v. Knight, 1 Wms. 
Saund. 87, 90 (1) ; and see ante, p. 629 ; post, p. 774.) 




Process, 


771 


dant P. F., and that he should do all such things as by the statute 
passed in the second year other said Majesty’s reign he was autho- 
rized and required to do in that behalf, and in what mannerJie should 
have executed the said writ he should make to appear to her said 
Majesty [or her said justices or her said barons of the Exchequer] 
at Westminster, immediately after the execution thereof, and that 
he should have there then the said writ ; and the said writ was duly 

indorsed with a direction to the said sheriff to levy £ and interest 

thereon at £4s per cent, per annum from the day of , a. d. 

■ , besides sheriff’s poundage, officer’s fees, and other expenses of 

the execution ; and the said writ so indorsed as aforesaid was then 
delivered to the defendant G. H, as and being the sheriff of the said 

county of , to be executed ; and thereupon the defendant G. H. 

as and being such sheriff as aforesaid, duly made his w^arraht directed 
to the defendant J, K., as and then being the bailiff of the said 
sheriff, and thereby commanded him that [he should omit not by 
reason of any liberty of the said county, but that] he should [enter 
the same and] cause to be made of the goods and chattels of the 

plaintiff in the said bailiwick the said £ together with the said 

interest at the rate aforesaid, so that the said sheriff mi^ht have that 
money and interest before her said Majesty [or the said justices or 
the said barons of the Exchequer] immediately after the execution 
thereof, to bo rendered to the defendant E, F. as required by the 
said w’rit, and that he should do all such things as by the said sta- 
tute the said sheriff was authorized and required to do in that be- 
half, and that he should have the said warrant and so forth, and in 
what manner he should have executed the said wurrant he should 
certify to the said sheriff immediately after the execution thereof ; 
and the said warrant was then delivered to the defendant J. K., as 
and being such bailiff as aforesaid to be executed ; and thereupon 
the said J. K, as such bailiff as aforesaid, by virtue of the said writ 
and warrant and within the said bailiwick of the said sheriff, entered 
into the said dwelling-house,-the outer door thereof being then open, 
in order to seize and take and did then seize and take the said goods 
and chattels of the plaintiff, the same then being in the said dwell- 
ing-house and in the bailiwick of the said sherill*, for the purpose of 
levying the moneys so directed to be levied as aforesaid, which are 
the alleged trespasses. 


Flea, in an Action of Trespa^^Sj of Justification under a Fi, Fa. hy 

the Sheriff alone. 

That before any of the alleged trespasses J. K., on the day of 

, A.D. , sued out of the Court of , at Westminster, a writ 

of fieri facias directed to the slieriff of the county of , w^hereby 

the Queen commanded the said sheriff that [here stale the substance 
of the tvrit as in the preceding form\ which said writ was duly in- 
dorsed with a direction to the said sheriff set out the indorsement 
on the xorit as in the preceding form'], and the said writ so indorsed 
as aforesaid was then delivered to the defendant, as and being the 

sheriff of the said county of , to be executed ; and thereupon the 

defendant, as and being such sheriff as aforesaid, by virtue of the 
said writ and in his said bailiwick entered the said dwelling-house, 
the outer door thereof being then open, in order to seize and take 
and did then seize and take the said goods and chattels of the plain- 

2 L 2 
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tiff, the same then being in the said dwelling-house and in the baili- 
wick of the defendant as such sheriff as aforesaid, for the purpose of 
levying the moneys so directed to be levied as aforesaid, which are 
the alleged trespasses. 

A nice plea hy joint defendants as sheriff of Middlesex : JPlayfair 
V. Musgrove, 14 M. & W. 239 ; Jarmain v. Hooper y 6 M. & G. 827. 

Like pleas hy the bailiff : Gregory v. Slowmany 1 E. & B. 360 ; 
Shorland v. Govetty 5 B. & C. 485 ; 'Pereival v. Stamp, 9 Ex. 167. 


Plea justifying an entry of the plaintiff' s house to take the goods 
of a third party under a fi. fa. against the latter (a) .* Carnaby v. 

Welby, 8 A. & E. 872. 

A like plea justifying the breaking open of doors to perfect the 
levy : Pugh v. Griffith^ 7 A. & E. 840. 

Plea to an action for an injury to the reversionary interest of the 
plaintiff in goods in the possession of a third party, that the defen- 
dant took and sold them under a fi. fa. against the latter, and that 
the plaintiff has sustained no damage : Tancred v. Allgood, 4 H. & 
N, 438 ; 28 L. J. Ex. 362. 


Justification of a Trespass and Imprisonment under a Ca. Sa. by the 
Judgment Creditor, his Attorney and the Sheriff, setting out the 
Writ. 

That before any of the alleged trespasses the defendant E. F., 
on the day of , a.d. , in the Court of , at West- 

minster, by the judgment of the said Court recovered against the 

plaintiff £ ; and thereupon, the said judgment remaining in 

full force and unsatisfied, the defendant E. E. by the defendant 
G. H., his attorney, and the defendant G. H., as and being the at- 
torney of the defendant E. E., sued out of the said Court a writ 
of Capias ad satisfaciendum upon the said judgment, against the 

E laintiff, directed to the sheriff of the county of , whereby 

er Majesty the Queen commanded the said sheriff that he should 
[omit not by reason of any liberty in his said county, but that 
he should enter the same and] take the plaintiff if he should be 
found in the bailiwick of the said sheriff, and him safely keep so 
that the said sheriff should have his body before her said Majesty 
[or her justices or her barons of the Exchequer] at Westminster 
immediately after the execution thereof to satisfy the defendant E. 


(a) If the plaintiff sues the sheriff for trespass to goods taken under a 
writ of fi.fa. against a third party, the defendant should not justify under 
the writ, but should traverse the property of the plaintiff in the goods. 
{Harrison \.*l)ixorf, 12 M. & W. 142.) If the title of the plaintiff to the 
goods is by an assignment from the third party, which is void as against 
creditors, the sheriff who has taken them must prove the judgment as well 
as the writ in order to justify. {White v. Morris, 11 C. B. 1015 ; overruling 
Bessey v. Windham, 6 Q. B. 166.) As to when the slieriff may break open 
doors, outer and inner, of the execution debtor and of a third party, see 1 
Chit. Pr. 12th ed. p. 623. 
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P. £ * \the amount of the judgmen€\ which the defendant E. P. 

lately in the said Court of recovered against the .plaintiff, 

whereof the plaintiff w^as convicted, together with interest upon the 
said sum at the rat© of four pounds per centum per annum from 
the day of , a.d. , on which day the judgment afore- 

said was entered up, and that the said sheriff should have there then 
that writ ; and the said writ was duly indorsed with a direction to 

the said sheriff to levy £ and interest thereon, at four pounds 

per cent, per annum from the day of , a.d. , besides 

sheriff’s poundage, officer’s fees, and other expenses of the said exe- 
cution ; and the said writ so indorsed was then delivered to the de- 
fendant J. K., as and being the sheriff of the said county of , to 

be executed; and thereupon the defendant J. JT., as and being such 
sheriff as aforesaid, by virtue of the said writ and within his said 
bailiwick took the plaintiff and kept him in the custody of the de- 
fendant J. as and being such sheriff as aforesaid, which are the 
alleged trespasses. 

A like plea hy the sheriff alone : Parker v. 8t. Quintin, 12 M. & 
W. 44)1 ; Sandon v. Jervis^ E. B. & E. 935 ; 27 L. J. Q,. B. 279. 

A like plea hy the execution, creditor alone : Collett v. Foster, 2 
H. & N. 356 ; 26 L. J. Ex. 412. 

A like plea hy the attorney of the execution creditor alone : Cod- 
rington v. Lloyd, 8 A. & E, 449. 

A like plea hy the hailijf: see 3 Chit. PI. 7th ed. 342. 

Plea justifying an entry to execute a ca. sa. : Kerhey v. Pcnhy, 1 
M. & W, 336. 


Plea, in a7i action for imprisonment, justifying under a writ of 
capias on mesne process : Codrington v. Lloyd, 8 A. & E. 449. 


Plea justifying under a capias, in which the plaintiff urns mis- 
named, averring that the plaintiff was commonly known hy the name 
in the capias, and teas the person intended: De Mesnil v. Dakin, 
L. E. 3 Q. B. 18 ; 37 L. J. Q. B. 42. 

Plea justifying under a ca. sa. against A, B., stating that the 
plaintiff represented himself to be A, B. — New assignment for de- 
taining plaintiff after he had given notice that he was not A. B. : 
Dunsion v. Paterson, 2 C. B. lif. S. 495 ; 26 L. J. C. P. 267 (a). 


(a) In the abore case both the plea and the new assignment were held 
good ; but where the sheriff takes the defendant by mistake without any 
misrepresentation on the part of the defendant, as where there are two per- 
sons of the same name and the sheriff takes the wrong one, he is liable for 
the trespass. {Jarmain v. Hooper, 6 M. & G-. 827 ; and see Childers v. 
Wooler, 29 L. J. Q. B. 129.) Where the wrong person was served with a 
writ of summons and did not appear, and was thereupon proceeded against 
to judgment and execution, the sheriff who took him in execution was held 
to be liable {Kelly v. Lawrence, 3 H. & C. 1 ; 33 L. J. Ex. 197 ; and see 
Be Mesnil v. Bakin, supra), and the party taking the proceedings is also 
liable to an action. {Walley v. W Connell, 13 Q. B. 903.) 
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Plea Just If a trespass in enterinrf a house and taking goods 
under pn^pess of an inferior Court; replication that the house was 
not within the jurisdiction : Sowell v. Champion^ 6 A. & JB]. 407. 
^Justification under the process of an inferior Court must show the 
jurisdiction and set out the lohole proceedings beginning with the 
plaint^ see ante, pp. 629, 770.] 

Pleas of justification under process of the county court, setting out 
the proceedings : Walley v. McConnell, 13 Q. B. 903; Kinning 
Buchanan, 8 C. B. 271 ; Ahley v. Dale, 1 L. M. & P. 626 ; 2 Ib. 
433 ; Hayes v. Keene, 12 C. B. 233. 

Justification by the clerk of the county court under process of that 
Court against the plaintiff for not attending a judgment summons, 
(under a plea of not guilty by statute, see ante, p. 300): Davies v. 
Fletcher, 2 E. & B. 271. 


Plea of justification under a writ of attachment for contempt of 
the Court of Chancery : Smith v. Egginton, 7 A. E. 167. 

A like plea for contempt of the Court of Bankruptcy : Green v. 
Elgie, 5 Q. B. 99 ; Van Sandau v. Turner, 6 Q. B. 773. 

Plea justifijing an arrest under a warrant of justices for an as- 
sault: see 3 Chit. PI. 7th ed. 344. 

Plea by the governor of a gaol justifying imprisonment under a 
warrant: Bancroft v. Mitchell, L. E. 2 Q. B. 549 ; 36 L. J. Q. B. 
257. 


Plea justifying an entering upon and taking 2 '>ossession of demised 
premises, ej'j)elling the tenant and removing his goods, under a war- 
rant of justices granted for the delivery of possession to the land- 
lord after the determination of the tenancy, under the small Tene- 
ments Act, 1 2 Viet. c. 74, s. 1 : Melting v. Leak, 16 C. B. 652 ; 

Edmunds t. Pinniger, 7 Q. B. 558 ; Jones v. Chapman, 14 M. & W. 
124. 

Plea under the same Act, s. 6, that the alleged trespass was under 
a ivarrant obtained by the defendant, who had lawful right to the pos- 
session : Delaney v. Fox, 1 C. B. N. S. 166. 

Justification under a warrant given under 3^4 Viet, c. 84, for 
putting the defendant into possession of deserted premises (under the 
general issue by statute) : Edwards v. Hodges, 15 C. B. 477. 

Plea justifying the removal of obstructions in the street under the 
authority of the Metropolis Local Management Act to remove Nui- 
sances, is Sf 19 Viet. c. 120 : Ij€ Neve v. Vestry of Mile End, 8 E. 
& B. 1054 ; 27 L. J. Q. B. 208. 

Plea justifying pulling down the plaintiff s house under the Metro- 
polis Loral Management Act, 18 ^ 19 Viet, c. 120, s, 143, because 
built beyond the regular line of buildings of the street : TearY, Free- 
body, 4*C. B. N. S. 228. 


Plea justifying the seizing of goods under a distress warrant 
issued by justices for rates under a local Act: Pedley v. Davis 10 
C. B. N. S. 492 ; 30 L. J. C. P. 374 ; and see “ Lteplevin, post, p. 783. 
Plea justifying the seizing of goods under an order of a county 
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court judge made under the reputed ownership clause in hankmptcy : 
Fielding v. Lee, 18 C. B. N. IS. 499. 


Flea that the trespass was committed under civil process, which 
was subsequently set aside upon the terms tha,t the plaintiff should 
bring no action: Ferkins v. Flympton, 7 Bing. 676. 


Feplications to Fleas justifying under Process (a). 

Replication of nul tiel record : Swinlmrn v. Taylor, 9 M. & W, 
43 ; and see ante, pp. 621, ^^^,post, p. 786. 

Replication that the writ was not sued out as alleged : Jar main v. 
Hooper, 6 M. & G. 827 ; and see “ Sheriff, post, p. 786. 


Replication that the Writ was set aside for Irregularity (^). 

That the said writ was irregularly sued out, and before this suit, 
by an order duly made by one of the judges of the said Court, the 
said writ and all subsequent proceedings thereon were set aside for 
irregularity. 

Like replications ; — to a plea justifying under a fi. fa. : Jones v. 
Williams, 8 M. & W. 349 ; Rankin v. l)e Medina^ 1 C. B. 183 ; — 
to a plea justifying under a ca. sa. : Collett v. Foster, 2 H. & N. 


(a) Before the C. L. P. Act, 1852, the replication might traverse the 
process under which the defendant justifies, or admitting tj)e process might 
put the rest of the plea in issue by the replication de injuria absque residuo 
causes, see Crogaie's case, 8 Co. 66. This replication put in issue that tlie 
alleged trespasses were committed under the process {Lucas Nockells, 10 
Bing. 157 ; Carnaby v. Welby, 8 A. & E. 872); but not the motive or in- 
tention with which the acts were done {Oakes v. Wood, 2 M. & W. 791), 
which seems to be immaterial provided the acts were justified by the au- 
thority. {Tb. ; TPoods V. Durrant, 16 M. & W. 119.) 

The plaintiff may now reply by a general denial under the C. L. P. Act, 
1852, s. 77, in the form of a replication taking issue under s. 79, which re- 
plication, it seems, must have at least as wide an effect as the former general 
traverse de injuria, and put in issue that the trespasses were committed 
under tlie process. (But see Glover v. Dixon, 9 Ex. 158 ; ante, j). 714 {a).) 
A new assignment to that eflbct w'ould be improper ; but if the plaintiff 
complains of a trespass on another and different occasion, or of an excess, 
he must new assign. {Oakley v. Davis, 16 East, 82 ; Aid red v. Constable, 
6 Q. B. 370 ; and see “New Assignment,^’ ante, p. 654.) 

{h) Where a judgment or process under which the plea justifies has been 
set aside for irregularity, or as obtained against good faitli, or upon some 
other ground, after the alleged trespasses, the replication of nul tiel record, 
or in denial of the process, is improper. The replication should plead 
specially that the process has been set aside, and it should also state the 
grounds on w’hich it was set aside, that it may appear on the face of the re- 
plication that it was illegal, and not merely erroneous, at the time of execu- 
tion. {Prentice v. Hart'ison, 4 Q,. B. 852 ; Rankin v. De Medina, 1 C. B. 
183; Proton v. Jones, 15 M. & W. 192; but see per Bramwell, B., Collett 
V. Foster, 2 H. & N. 356, 361 ; 26 L. J. Ex. 414 ; and see Nash v. Swin-- 
hurne, 3 M. & G. 853, wliere nul tiel record was pleaded under similar cir- 
cumstances.) 
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356; 26 L. J. Ex. 412 ; — to a plea justifying under a capias on 
mesne process : Codrington v. Lloydy 8 A. & E. 449. 


Replication that the judgment and writ were set aside hy a 
judge's order on the ground that the judgment was signed against 
good faith upon a warrant of attorney obtained from the plaintiff hy 
fraud: Brown v. Jones, 15 M. & W*. 192. lAs to arrest on mesne 
process against good faith, see Stein v. l^alkenhuyseUf E. B. & E. 
65 ; 27 L. J. Q. B. 236.] 


Replication that the execution creditor countermanded the execu- 
iion of the writ: Walker v. Hunter, 2 C. B. 324; and see Barker 

V. St. Q^uintin, 12 M. & W. 441 ; Hunt v. Hooper, 1 B. & L. 626. 
Replication that the plaintiff paid the debt, and gave notice to the 

sheriff and his bailiff: Fulcher v. Hinder, 3 H. & N. 757 ; 28 E. J. 
Ex. 28. 

Replication, to a plea justifying under a. judgment and a writ of 
ca. sa., that the judgment was for a sum less than £20 (under 7 4* 8 
Viet. c. 96, s. 57) : Bi'ooks v. Hodgkinson, 4 H. & N. 712 ; 29 L. 
J. Ex. 93. [/w this case a rejoinder that the writ had not been set 
aside was held bad.~\ 

Replication that a writ of error issued and was duly allotoed, of 
which notice was given to the sheriff: Belshaw v. Marshall, 4 B. 
Ad. 336; and see now C. L. P. Act^ 1852, s. 150. 

Replication to a plea justifying under a ca. sa. that the defendant 
broke open the outer door of plaintiff s house in order to execute it: 
Newton V. Holford, 1 C. B. 141 ; and see Kerbey v. Denhy, 1 M. & 

W. 336; Sandon v. Jervis, E. B. & E. 935 ; 27 L. J. Q,. B. 279; 
28 Ib. Ex. 156; Nash v. Lucas, L. B. 2 Q. B. 590; and see ante, 
p. 772. 


Public Health. See ante, p. 391. 


Bail WATS (a). 


See ** Carriers,” ante, p. 710; “ Trespass,” post, pp. 794, 798. 


{a) “ The Railway Clauses Consolidation Act, 1845,” 8 Viet. c. 20, s. 139, 
provides “ That if any' party shall have committed any irregularity, tres- 
pass, or other wrongful proceeding in execution of this or the special Act, 
or any Act incorporated therewith, or by virtue of any power or authority 
thereby given, and if, before action brought in respect thereof, such party 
make tender of sufTicient amends to the party injured, such last-mentioned 
party shall not recover in any such action ; and if no such tender shall 
have been made, it shall be lawful for the defendant, by leave of the Court 
where such action shall be pending, at any time before issue joined, to pay 



Heplevin, 

[Release. See “ ^Release** ante^ p. 669. 
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Relinquishment of Plea. See ante, pp. 657, 672. 


Replevin. 


Rlea traversing the Talcing (non cepit (a) ).- 

That he did not take the said goods [or cattle, or as the case may 
he] or any of them as alleged. 

A like plea, with suggestion that the defendant took them in an^ 
other place in respect of which he avows : Bullythorpe v. Turner, 
Willes, 475. 


into court such sum of money as he shall think lit, and thereupon such pro- 
ceedirigs shall be Imd as in other cases where defendants are allowed to ])ay 
money into court.” (See Payment into Court,'* ante, p. 767, “ Tender of 
Amends,” pout, p. 789.) 

See “ The Regulation of Railways Act, 1868,” s. 25, cited ante, p. 735. 

(a) The general issue in replevin non cepit denies the taking of the cattle 
or goods and the taking in the place alleged. The defendant cannot have 
judgment for the return of tlie goods under this plea; to obtain this he 
must plead so as to show that he is entitled to a return. (Com. Dig. tit. PI. 
3 K. 12, 13.) 

The plaintiir must be entitled to a possessory property in the goods in 
order to maintain replevin ; and the pro}>erty in the goods must be speci- 
fically denied. The plea in denial must also go on to aver a property in 
the defendant in order to entitle him to a judgment for a return of the goods. 
(Com. Dig. PI. 3 K. 13.) 

Where the defendant confesses the taking, but justifies it for lawful cause, 
as a distress for rent, he does so by an avowry or cognizance. An avowry 
is a justification in his own right ; a cognizance, a justification in the right 
of another. (Com. Dig. PI. 3 K. 13, 14.) The plaintiff’s pleading in answer 
to the avowry or cognizance is called a plea in bar. And the subsequent 
]>lcadings are called the replication, rejoinder, etc., the ordinary names of 
the pleadings being thus postponed one step. (Com. Dig. PI. 3 K. 16 ; 
Steph. PI. 7th ed. 180(0-) 

The object of pleading in the form of an avowry or cognizance is to ob- 
tain a judgment for the return of the goods. (Com. Dig. PI. 3 K. 13.) 
The defendant may plead a justification in the ordinary form without 
making avowry or cognizance. (Com. Dig. PI. 3 K. 12 j Morrell v. Martin, 
3 M. & a. 581.) 

By the C. L. P. Act, 1852, s. 67, no formal defence shall be required in 
an avowry or cognizance, and it shall commence in the form there given 
(see form ante, p. 433), and no formal conclusion sliall be necessary. 

By the C. L. P. Act, 1860, 23 & 24 Vict. c. 126, s. 23, it is enacted that 
the plaintiff in replevin may, in answer to an avowry, pay money into court 
ill satisfaction, in like manner and subject to the same proceedings as to 
costs and otherwise as upon a payment into court by a defendant in other 
actions.” And by s. 24, “ such payment into court in replevin shall not, 
nor shall the acceptance tliereof by the defendant in satisfaction, work a 
forfeiture of the replevin bond.” 
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JPIea denying the I*laintiff's Property in the Groods, and clainiii^g 

Property in the Defendant (a). 

That the said ^oods were the goods of the defendant and not of 
the plaintiff as alleged. 


Avowry for Pent in arrear from the Plaintiff {h). 

That the plaintiff, during all the time for which the rent herein- 
after mentioned to be distrained for accrued due, and thence until 
and at the time of the alleged taking of the said goods, held the 
said dwelling-house as tenant thereof to the defendant under a de- 
mise thereof at the yearly rent of £ , payable half-yearly on the 

day of , and on the day of in every year by 

equal portions ; and because £ of the said rent at the time of 

the alleged taking was due and in arrear from the plaintiff to the 
defendant, the defendant well avows the taking of the said goods 
in the said dwelling-house and justly, etc., as a distress for the said 
rent which still remains due and unpaid. 

Cognizance for rent in like case : Daniel v. Grade, 6 Q. B. 145. 

Avowry and cognizance pleaded together : Panks v. Angell, 7 A. 
&E.843. 

Avowries justifying separately in respect of a house and a close : 
Phillips V. Whitsed, 29 L. J. Q. B. 104. \_A plea in har that one 

joint distress teas taken was held had, as it did not show that more 
was taken than was due on either. 


The defendant cannot have a return of the goods under non cepit. In 
order to have a return of the goods he may add by way of suggestion tliat 
he took them in another place, and avow in respect of such taking ; and the 
plaintiff cjannot dispute this suggestion, hut can only take issue on the travers** 
of the place of taking. (1 Wins. Saund. 317(1); Biillythorpe v. Turner, 
Willes, 475.) 

{a) Under this plea the defendant is entitled to a return of the goods 
without an avowry. (Com. Dig. PI. 3 K. 13.) 

(6) In replevin, the avowry or cognizance must in general show a good 
title in order to give the defendant a return of the goods. (1 Win. Saund. 
347 c I 2 Wins. Saund. 285 (3) ; Hawkins v. dickies, 2 B. & P. 359 ; 361 (a).) 
But in the case of a distress for mit a general form of avowry or 
cognizance, without setting forth the title of the landlord or lessor, is 
allowed by the statute 11 Geo. II, c. 19, s. 22, wliich enacts that it “shall be 
lawful for all defendants in replevin to avow or make cognizance generally, 
that the plaintiff in replevin, or other tenant of tlie lands and tenements 
whereon such distress was made, enjoyed tlie same under a gmnt or demise 
at such certain rent during the time wherein the rent distrained for in- 
curred, which rent was then and still remains due ; or that the place 
where the distress was taken was parcel of such certain tenements, held of 
such honour, lordship, or manor, for which tenements the rent, relief, 
heriot, or other service distrained for was at the time of such distress and 
still remains due, without further setting forth tlie grant, tenure, demise or 
title of such landlord or landlords, lessor or lessors, owner or owners of 
such manor, any law or usage to tlie contrary notwithstanding.” 

A person entitled to distrain is not bound by the cause of the distress 
alleged at the time of making it, but may in his avowry set up any sufficient 
ground of justification. {Phillips v. Whitsed, 29 L. J. Q. B. 164.) 
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Cognizance for Rent in Arrear under a Demise to a third Party. 

That J. K.y during all the time for which the rent hereinafter 
mentioned to be distrained for accrued due, and thence until and at 
the time of the alleged taking of the said goods, held the said dwell- 
ing-house as tenant thereof to L. M. under a demise thereof at the 

yearly rent of £ , payable half-yearly on the day of , 

and the day of , in every year by equal portions ; and 

because £ of the said rent at the time of the alleged taking 

was due and in arrear from the said J. K. to the said L. M.. the 
defendant, as bailiff to the said L. M.^ well acknowledges the taking 
of the said goods in the said dwelling-house and justly, etc., as a 
distress for the rent so due and in arrear as aforesaid, which still 
remains due and unpaid. 


Avowry hy a joint tenant or a tenant in common for part of the 
r€7it: see Philpott v. Dohhinson, 6 Bing. 104; Downs v. Cooper, 2 

Q. B. 256. 

Py the assignee of the reversion for an apportioned part of rent : 
Roberts v. Snell, I M. & G. 577. 

Py a receiver in Chancery of the rents : Dancer v. Hastings, 4 
Bing. 2 ; Evans v. Matthias, 7 E. & B. 590 ; 26 L. J. Q. B. 309 ; 
Jolly V. Arhnthnot, 4 De G. & J. 224 ; 28 L. J. C. 274. 


Cognizance hy a mortgagor in possession as bailiff of the mart 
gaqee : Trent T. Hunt, 9 Sx. 14 ; and see Snell v. Finch, 13 C. B. . 
S.’651 ; 32 L. J. C. P. 117. 


Avowry hy executors for rent due to the testator under 32 Hen. 
VIII, c. 37 ; StanifordY. >S7wc^a/r, 2 Bing. 193 ; Prescott v. Poucher, 
3 B. & Ad. 849 ; Whitehead v. Taylor, 10 A. & E. 210 ; Evans v. 
Elliot, 9 A. & E. 342. 


Avowry for a dish^ess talen after the expiration of the teiiancy 
under 8 Anne, c. 14, s. 6 : Williatns v. Stiven, 9 Q. B. 14. 


Avowry and cognizance for double 7'ent for holding over after 
notice to quit, under 11 Qeo II, c. 19, s. 18 : Johnstone v. Hudle- 
stone, 4 B. & C. 922 ; Humber stone v. Dubois, 10 M. & W. 765. 


Cognizance for a distress taken for a fee farm rent, under 4 Geo. II, 
c. 28, s. 5 .* Musgrave v. Emmerson, 10 Q. B. 326. 


Avowry for a distress for a tithe rent-charge under the Tithe Com- 
mutation Act, 6^7 Will. IV, c. 71 : Sharpe v. Pluck, 10 Q. B. 
280. 
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Pleas, etc., in Actions for Wrongs. 

Arowry for a rent-charge in lieu of tithes under a local Act : Jjan^ 
caster and Carlisle Railway Co. v. Heaton, 8 E. & B. 952; 27 L. 

J. Q. B.a95. 


Avowry for arrears of land tax redeemed under the statute 42 
Geo. Ill, c. 116, s. 69 : Warner v. Potchett, 3 B. & Ad. 921. 


Avowry for an annuity charged hy will on land recoverahle hy 
distress : James v. Salter^ 2 Bing. N. C. 505 ; 3 Bing. N. C. 544 ; 
Caunt V. Ward. 7 Bing. 60S; Owens v. Wynne. 4 E. A B. 579. 

Avoivry and cognizance for an annuity secured hy a power of dis^ 
tre.^s : Miller v. Green, 8 Bing. 92 ; Hogarth v. Penny, 14 M. & W. 
494 ; Harloio v. Hdwards. 1 H. & C. 547 ; 32 L. J. Ex. 51. 

Avoicry for an annuity granted pur autre vie, hy the executor of 
the grantee : Bearpark v. Hutchinson, 7 Bing. 178 ; Johnson v. 
Paulhner, 2 Q. B. 925. 

Avowry for interest on a mortgage deht, recoverahle hy distress 
under the mortgage deed : Chapman y. Beccham. 3 Q. B. 727. 

Avoicry for rent-charge hy tvay of jointure : Jamieson v. Prevel- 
yan. 10 Ex. 269. 

Avoicry and cognizance for rent reserved on an estate tail : Pigers 
. Bean of St. PauVs, 14 Q. B. 909. 


Plea in Bar, to an Avowry for Rent, traversing the Tenancy (a). 

That the plaintiflP did not hold the said dwelling-house as tenant 
thereof to the defendant as alleged. 


Plea in har, to an avowry for rent, that the defendant, a termor, 
granted all his interest in the premises to the plaintiff, reserving no 


(«) It would seem that tlie plaintiff in replevin cannot deny the whole of 
an avowry or cognizance by taking is.«iue tliereon, or by any general denial. 
The C. L. P. Act, 1852, ss. 77, 78, 79, giving the liberty to traverse the 
whole of any plea or subsequent pleading by a general denial, does not spe- 
cify an avowry or cognizance in terms, whilst otlicr sections of the statute 
which are intended to apply to avowries and cognizances mention them par- 
ticularly by name, see ss. 67, 83. There is reason for supposing that it 
was not intended to include them in the above enactment, tor an avowry 
or cognizance is in the nature of a claim by the defendant entitling him to 
the return of the goods, to wliich it may therefore be said the plaintiff 
should plead specially as to a declaration. In the ease of Trent v. Hunt, 9 
Ex. 14, the plaintiff pleaded in bar a general denial of the cognizance with- 
out objection being 4aken ; but the Court of Exchequer, in delivering judg- 
ment, observed that a judge upon application made to him under tlie pro- 
visions ol the C. L. P. Act would most probably have compelled the plain- 
tiff to plead sepamte traverses, and would not have allowed him to mix up 
the denial of the tenancy and of the rent being in airear and of the autho- 
rity to distrain in one general traverse. 

Plaintiffs in replevin may plead several matters in bar to an avowry or 
cognizance, by the statute 4 Anne, c. 16, 8. 4. 
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Replevin. 

reversionary interest enahling Mm to distrain (a) .* Smith v. Maple* 
haeky 1 T. fe. 445 ; Preece v. Corrie, 5 Bing. 24 ; Pascoe v. Pascoe, 
3 Bing. N. C. 898. • 

Plea in Bar, to a Cognizance for Bent, traversing that the 

Defendant was Bailiff. 

That the defendant was not the bailiff of the said J. K, as al- 
leged. 

Plea in Bar, to an Avowry or Cognizance for Bent, of Biens in 

Arrear {b). 

That no part of the rent in the said avowry \_or cognizance] men- 
tioned was in arrear from the plaintiff to the defendant \pr to the 
said J. JT.] as alleged. 

Plea in har, to an avowry for rent^ of tender of rent and expenses 
hffore impounding : Kvans v. Elliot, 5 A. & E. 142; Thomas v. 
Harries, 1 M. & &. 695 ; Tennant v. Field, 8 E. & B. 336 ; 27 L. J. 
Q. B. 33 ; see ante, p. 318 (< 7 ). 

Beplication of tender to a plea justifying taking goods as a dis* 
tress for tolls : Pleld v. Neicport By. Co., 3 H. & N. 409 ; 27 L. J. 

{a) Where a termor transfers his whole interest in the term reserving a 
rent or makes an underlease for a term, and afterwards parts with the re- 
version reserving the rent to himself, there is no remedy by distress at com- 
mon law ; and the statute 4 Geo. 11, c. 28, s. 5, giving a powder of distress 
for a rent-seek, is hold not to be applicable. (See the cases cited above ; but 
sec Pluck V. Diqges, 2 Hud. ct Bro. 15 ; Bullen on Distress, Ap. A.) 

A plea in bar that tlie landlord had no title to the premises at the time of 
the demise {nil hahuit in tenemenlis), or any plea in substance amounting to 
the same thing, is bad. {Alchorne v. Gomme, 2 Bing. 54 ; see Dancer v. 
Hastings, 4 Bing. 2 ; Wheeler v. Branscomhe, 5 Q. B. 373 ; Evans v. Elliot, 
9 A. & E. 342 ; and sec ante, p. 030.) But the tenant may deny tlie land- 
lord’s reversion and rijjiht to distrain. {Preece v. Carrie, 5 Bing. 24 ; Pascoe 
V. Pascoe, 3 Bing. N. C. 898 ; see Hooker v. Eye, 1 0. M. & K. 258, 260 ; 
Downs V. Cooper, 2 Q. B, 256.) The lessee may be estopped by the terms 
of the lease from denying the lessor’s title. (See ante, p. 636 (i>).) 

{h) This plea in bar is in the nature of a general issue to an avowry or 
cognizance, and under it the plaintiff may show that no rent was ever due, 
or that it w as paid and satislied before the distress. 

He may give evidence of comj^ulsory payments of ground-rent or other 
charges on the land pammount to the claim of the landlord, and a special 
plea stating such })ayment8 is unnecessary. {Jones v. Morris, 3 Kx. 742.) 
Such payments have sometimes been specially pleaded, as in the following 
cases : payment of rent to the ground-landlord {Sapsford v. Fletcher, 4 T. 
li. 511) ; payment of the land-tax {Stubbs v. Parsons, 3 B. & Aid. 516) ; 
payment of the income-tax {Franklin v. Carter, 1 C. B. 750 ; Taylor v. 
Evans, 1 H. & N. 101 ; 25 L. J. Ex. 269 ; Clennel v. Read, 7 Taunt. 50) ; 
payment to a mortgagee claiming under a mortgage prior to the demise 
(Johnson v. Jones, 9 A. & E. 809 ; Dyer v. Bowley, 2 Bing. 94 ; see ante, 
p. 630) ; payment under a distress of an annuity charged on the land by 
the landlord prior to the demise. (Taylor v. Zamira, 6 Taunt. 524.) 

As to the admissibility of a plea of riens in arrear in actions of debt or 
covenant for rent, see ante, p. 632 (a). 
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Ex. 396 ; tchere see also a replication that no demand was made for 
the tolls due before the distress : Ib. 


Plea in bar, to an aeoxory for rent, of a release of the rent before 
the taking : Cooper v. Pohinson, 10 M. & W. 694. 


Pleas in Par, that the Goods xcere privileged from Pi stress (a) .• 

That the goods taken were beasts of the plough and instrxcments of 
husbandry : Davies y. Aston, 1 C. B. 746. 

Pcplication, to a plea ju>^tifying taking the plaintiff's goods on 
the premises of the defendant's tenant under a distress for rent, that 
the goods were delivered by the jdaintiff to the tenant to be manufac- 
tured in the way of his trade : Gibson v. Ireson, 3 Q. B. 39. 

A like fwplication that the goods xvere delivered by the jd a intiff to 
the tenant as a commission agent to he sold : Pindon v. McLaren, 6 
Q. B. 891, 

A like replication in on action for seizing the 'plaintiff' s boat, 
that it was sent on to the tenant' s premises for the purpose of carry- 
ing away goods sold by the tenant to the plaintiff (held, a had repli- 
cation) : Muspratt v. Gregory, 1 M. W. 033 ; 3 lb. 677. 


Plea in bar of a previous distress taken for the same rent: Owens 
r. Wynne, 4 E. & B. 579 ; see ante, p. 317, 

Pejoinder, in an action of trespass, that the plaintiff forcibly 
kept possession of the first distress, and so rendered it abortive : Lee 
V. Cooke, 2 H. & N. 584 ; 27 L. J. Ex. 337. 

Peplieation to a plea justifying the taking of goods under a dis- 
tress, that the goods had been ))revious1y taken under a xvrit of fi,fa. 
and xvere in custodid legis : IJdiarfon v. Naylor, 12 Q. B. 673. 

Plea in bar, to an avoxvryfor rent, of an eviction before the alleged 
rent became due : See “ Landlord and Tenant," ante, j). 635. 


Avoxv?y by a Freeholder for a Distress damage feasant if). 

That at the time of the alleged taking of the said [cattle], the 
said close was the close and freehold of the defendant, and because 
the said [cattle] were then wrongfully in the said close doing damage 
there to the defendant, the defendant well avows the taking of the 
said cattle in the said close and justly, etc., as a distress for the said 
damage. 


{a) As to what good^ are privileged from distress, see ante, p. 317 (5). 
(i) In an avowry or cognizance for distress damage feasant it is necessary 
to plead the defendant’s title, and it is not sufficient for him to plead merely 
that he was possessed, as he might do if plaintiff in an action of trespass. (1 
Wms. Saund. 347 e (6); 2 Ib. 285 (3).) It is sufficient to plead that the 
close was his freehold, without stating whether he was seised in fee, in tail, 
or for life. (Jb.) The general form of avowry for a distress for rent given 
by the statute II Geo. II, c. 19, s. 22 (ante, p. 778 does not extend 
to a distress damage feasant. 
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Avowry hy a Tenant for a Distress damage feasant. 

That before the alleged taking of the said [cattle] J, K. being 

seised in fee of the said close demised the same for the tei*bi of 

years to the defendant, and by virtue of the said demise the defen- 
dant entered into the said close and became and until and at the 
time of the alleged taking of the said [cattle] was possessed thereof ; 
and because the said [cattle] were then wrongfully in the said close 
doing damage there to the defendant, the defendant well avows the 
taking of the said cattle in the said close and justly, etc., as a dis- 
tress for the said damage. 


Avowry and cognizance for a distress taken damage feasant on a- 
spot where the defendant had common of pasture : Jones v. Diehard^ 
5 A. & E. 413 ; Prichard v. Powelf iO Q. B. 589. 

PepJication of a right of common In the plaintiff over the spot 
pur cause de vicinage : Prichard v. Powell, snjyra. 

A like avowry hy a hurgess of a mvnicipiol corporation having right 
of common : JEulls v. Estcourt, 2 H. & C. 47 ; 32 L. J. Ex. 193. 


Plea in Par, to an Avowry for a distress Damage feasant, traver- 
sing the Defendant' s Title. 

That the said close was not the close and freehold of the defen- 
dant [or of the said J. K.'\ as alleged. 


Plea in har, to an avowry for a distress damage feasant, of a right 
of common of pasture hy prescription : Jones v. itichard, 5 A. & E. 
413 ; Warhurton v. Parke, 2 H. & N. 04 ; 20 L. J. Ex. 298. 

Plea in har of the plaixdijf s right of common of pasture pur 
cause de vicinage: Prichard v. Powell, 10 Q. B. 589; Heath v. 
Elliott, 4 Bing. N. C. 388. 

Plea in har that plaintiff' s caWe strayed on to defendant's close 
th rough defects of fences which it was his duty to repair : Pailey v. 
Appleyard, 8 A. & E. 161 ; and see Carruthers v. Hollis, 8 A. & E. 
113 ; Singleton v. Williamson, 7 H. & N. 410; 31 L. J. Ex. 17. 

Replications to pleas justifying the taking of goods as a distress 
damage feasant : see Distress," ante, p. 732. 


Avowries and Cognizances for Pates, Taxes, etc. 

Avowry and cognizance hy overseers and bailiff under a warrant 
to distrain for poor-rates : Selby v. Pardons, 3 B. & Ad. 2 ; Pardons 
V. Selby, 9 Bing. 756; 1 C. & M. 500; Skingley v. Surridqe, 11 M. 

Avowry hy overseers under several tear rants for poor-rates, some 
of which were good and some had: Pristol v. Wait, 1 A.*& E. 264; 
Sihhald v. Poderick, 11 A. & E. 38. 

Cognizance as bailiff of commissioners of setvef's for sewers-rates • 
Pamsay v. Nornahell, 11 A. & E. 383 ; see Wingate v. Waite, 6 
M. & W . 739 ; Lee v. Cooke, 3 H. & JST. 203 ; 27 L. J. Ex. 337 ; 
under a local Act : Mattison v. Hart, 14 C. B. 357. 

Plea of justification hy a constable under a warrant of justices to 
levy a highway-rate hy distress: Morrell v. Martin, 6 Bing. N. C. 
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373 ; 3 M. & G. 581 ; see Fawcett v. FowUs, 7 B. & C. 394 ; to levy 
the costs of an appeal against a poor-rate : Gay v. Mathews, 4 
& S. 425 ; 32 L. 3. M. 58. 

Cognizance by a constable under a similar warrant : Morell v. 
Sarvey, 4 A. & E. 684 ; for levying a gas rent : Painter v. Liver^ 
pool Gas Co., 3 A. & E. 433. 

Plea of justification by justices under an order for costs made by 
them upon a surveyor of turnpilce roads and which costs were levied 
by distress: George v. Chambers, 11 M. & W. 149. 

Avowry by the ojficer of a Court under a warrant to levy a fine: 
Aldridge v. Haines, 2 B. & Ad. 395 ; Frost v. Lloyd, 9 Q. B. 130. 

Avowry by the collector of assessed taxes binder a warrant from 
the commissioners : Allen v. Shatp, 2 Ex. 352. 


Plea in Bar of Payment into Court (C. L. P. Act, 1860, s. 23, 

ante, p. 767). 

The plaintiff as to the avowry [or cognizance] of the defendant by 

him above pleaded brings into court the sum of £ , and says 

that the said sum is enough to satisfy the claim of the plaintiff in 
respect of the matter herein pleaded to. 

Replications to plea of payment into court : ante, p. 769. 


Plea in bar, to cognizance for renUcharge, of the Statute of Limi- 
iations, 3^4 Will. IV, e. 27, s. 2 .* Cidlier v. Clarice, 5 Q. B. 467 ; 
and see De Beauvoir y. Given, iS Ex. 166; ante, p. 750. \^Ih is statute 
does not apply to rent reserved on a demise: Grant v. Ellis, 9 M. & 
W. 113 ; as to the limitation for a distress for such rent, see “ Dis- 
tress,'' ante, p. 73U.] 


Eeveksion. 


General Issue (a). 
“Not Guilty,” ante, p. 697- 


{a) In an action by a reversioner for an injury done to his reversion in 
land demised to a tenant, the plea of not guilty denies the injurious act, 
and the fact that damage was thereby caused to the reversion. ( Young v. 
Spencer, 10 B. & C. 145 ; Kidgill v. Moor, 9 C. B. 365.) It admits the 
demise, the tenancy, and the reversionary interest of the plaintiff. {Raine v. 
Alderson, 4 Bing. N. Ci^702j Grenfell v. Kdgeome, 7 Q. B. 661.) In an 
action by a reversioner for waste in not keeping premises in repair, not 
guilty puts in issue only the want of repair, and not the wrongfulness of it. 
\Bacon v. Smith, 1 Q. B. 345, 346.) The tenancy and the reversionary title 
of the plaintiff* must, if denied, be traversed in terms. Under the issue 
taken on the tenancy, the written agreement, if there be one, must be pro- 
duced in evidence. (Cotterill v. Hobby, 4 B. & C. 465 ; but see Strother v. 
Barr, 5 Bing. 136.) 
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Plea traversing the Possession of the Plaintiff* s Tenant. 

That the said land [or dwelling-house] was not in the possession 
of the said G. H. as tenant thereof to the plaintiff as alleged. 

A like plea: PLoshing v. Phillips^ 3 Ex. 168. 


Plea traversing the Plaintiff^ s Reversion. 

That the reversion of the said land [or dwelling-house] did not 
belong to the plaintiff as alleged. 

A like plea : Paintry v. Brocklehurst^ 3 Ex. 207. 


Plea, in an Action hy a Landlord against his Tenant for removing 

Fixtures, justifying the Removal of them as Tenant's Fixtures. 

That the said fixtures were tenant’s fixtures belonging to the de- 
fendant, which he as tenant of the said dwelling-house was lawfully 
entitled to pull down and remove during his tenancy of the said 
dwelling-house ; and the defendant during his said tenancy carefully 
pulled down and removed the same, and in so doing unavoidably a 
little damaged the walls of the said dwelling-house, doing no unne- 
cessary damage thereto, and the defendant before the end of his 
said tenancy repaired and restored the said walls, which are the al- 
leged grievances. 

Like pleas in respect of trade fixtures and ornamental fixtures : 
see “ Waste/* post, p. 807. 


Seduction. See “ Master and Servant,** ante, p. 750. 


Sheriff. 

General Issue (a). 

Not Guilty,” ante, p. 697. 


(a) In actions against the sheriff for negligence or default of duty, the 
plea of not guilty denies the neglect or default alleged, but admits all the 
preliminary proceedings stated as matters of inducement, (r. 16, T. T. 1853 ; 
ante, p. 697.) Thus in an action for not levying under a fi.fa., the plea of 
not guilty denies the default in levying, but admits the judgment, the writ, 
the indorsement, the delivery to the sheriff, that goods were in the posses- 
sion of the debtor, and that the defendant was sheriff. In an action for 
making a false return to a writ of fi.fa., it denies that the sheriff made the 
return alleged, but admits all the matters above-mentioned, and also that 
he levied the money, if stated in the declaration. ( Wright v. Lainson, 2 M. 
& W. 739 j Lewis v. Akock, 3 M. & W. 188 j Rowe v. Ames, 6 M. & W. 
747.) 



786 


JPleas, etc., in Actions for Wrongs. 

Plea denying the Judgr^ent. 
“Nul Tiel Eecord,** see ante, p. 621. 


Plea traversing the Process. 

That the plaintiff did not sue out a writ of fieri facias [or capias 
or capias ad satisfaciendum, as the case may l)e\ as alleged. 


Plea traversing the Delivery of the Process to the Defendant. 

That the plaintiff did not cause the said writ to be delivered to 
the defendant as alleged. 


Plea traversing that there were any Goods within the Bailnviclc. 

That there were not at or after the delivery of the said writ to 
him any goods or chattels of the said G. H. within the said baili- 
wick of tlie defendant, whereof the defendant could and ought to 
have levied the money and interest indorsed on the said writ as 
alleged. 

Special plea that there were not sufficient goods to safisft/^yrevioiis 
writs and the landlord's rent : Cocker v. Miisgrove, 9 (i. B. 223. 
[The above traverse would he sufficient : Wintle v. Freeman, 11 A. A 
E. 539.] 


By r. 16, T. T. 1853, “In actions for an escape it will operate as a denial 
of tlie neglect or default of the sheriff’ or his officers, but not of the debt, 
judgTiient, or preliminary proceedings.” Under a count charging an escape, 
and not guilty jdeaded, the plaintiff* was allowed to prove a negligent omis- 
sion to arrest when the defendant had an opportunity. {Guest v. Ehoes, 5 

A. & E. 118.) Under this plea the defendant may show that a special bailitf 
was appointed at the request of the plaintiff*. {Ford v. Leche^ 6 A. & E. 699 ; 
and see ante, p. 396.) So he may show that he dischargc'd the prisoner upon 
the production of an interim protection order of the Insolvent Court. ( WaU 
linger v. Gurney, 11 C. B. N. S. 182; 31 L. J. C. P. 55.) 

Ill an action for neglecting to arrest and returning non est inventus, under 
not guilty the sheriff' cannot prove leave and licence from the plaintiff’ not 
to arrest. {Ilotvden v. Standishj 6 C. B. 504<.) 

Actions against the sheriff* for negligence or default of duty or a false re- 
turn, except in the execution of final process against the jierson, can only be 
maintained in respect of actual damage thereby caused to the plaintiff*; 
therefore the plea of not guilty in such actions puts in issue actual damage 
as well as the act of default or negligence causing it. {Wylie v. Birch, 4 Q. 

B. 566 : Bales v. Wingfield, Ib. 580 n.) In actions for default in arresting 
or for an escape on fiffal process, it puts in issue the negligence or default 
only ; and the plaintiff* is entitled to nominal damages altliough no actual 
damage be proved. (See ante, p. 396.) 

All matters of inducement, the debt, the judgment, the writ, the indorse- 
ment, the delivery of it to the sheriff', the levy, that the defendant was sheriff*, 
etc., if denied, must be traversed in terms. The judgment is put in issue 
by the plea of nul tiel record. (Ante, p. 621.) 

The period of limitation for actions for an escape or for money levied on 
is six years. (3 & 4 Will. IV, c. 42, s. 3 ; cited, ante, p. 640.) 
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Plea traversing the Levy {a). 

That he did not by virtue of the said writ levy of the “goods or 
chattels of the said O. H. the money and interest indorsed on the 
said writ or any part thereof as alleged. 


Plea that the Plaintiff countermanded the Writ {b). 

That after the delivery of the said writ to him, and before the al- 
leged grievance, the plaintiff countermanded the said writ and or- 
dered the defendant not to levy the said money or interest under 
the said writ, and discharged him from executing the same. 


Plea traversing the Peht of the Execution Debtor (c). 

That the said 6r. H. was not indebted to the plaintiff in a sum ex- 
ceeding £20 as alleged. 


Plea of leav>e and licence to an action by the execution debtor for 


(а) This plea is proper wlicrc there were previous writs or claims against 
the goods which exhausted tlie levy, so tlmt no part remained applicable to 
the plaintiff’s writ. {Ileenan v. Lvans, 3 M. & G. 398 ; Dreice v. Lainson^ 
11 A. & E. 538 ; Wintle v. Freeman^ 11 A. & E. 539 ; Imray v. Magnatf^ 
11 M. & W. 273.) Under tliis plea tlie sheriff may show that the plaintiff’s 
judgment was obtained by fraud and that he paid the proceeds ot the exe- 
cution to another execution creditor under a writ subsequent to tlie plain- 
tiff’s. (Shat tuck V. Carden, 6 Ex. 725.) 

The sheriff’ is not estopped by the matters of excuse alleged in his return, 
but may account differently according to the fact for the disposal of the 
goods or proceeds, so as to sliow that the plaintiff sustained no damage. 
(jRemwett v. Lawrence, 15 Q. B. 1001 ; Lery v. Hale, 29 L. J. C. P. 127.) 

(б) This defence mu.st be pleaded specially and cannot be proved under 
not guilty. {Hodges v. Paterson, 26 L. J. Ex. 223.) A plea that the defen- 
dant discharged a jirisoner by tlie authority of the jffaiiititr’s attorney was 
formerly bad {Sarory v. Chapman, 11 A. & E. 829 ; and sec Connop v. 
Challis, 2 Ex. 484) ; but now by the C. L. P. Act, 1852, s. 126, it is enacted 
that “ a written order under the hand of the attorney in the cause, by whom 
any writ of capias ad satisfaciendum shall have been issued, shall justify the 
sheriff, gaoler, or person in whose custody the party may be under sucli 
writ, in discharging such party, unless the party for whom such attorney 
professes to act shall have given written notice to the contrary to such 
sheriff’, gaoler, or person in whose custody the opposite party may be ; but 
such discharge shall not be a satisfaction of the debt, unless made by the 
authority of tlio creditor, and nothing herein contained shall justify any at- 
torney in giving such order for discliarge witliout the consent of his client.” 
(See a plea under this section, Hodges v. Paterson, supra^ 

(e) In an action for an escape on mesne process the sheriff may deny the 
debt. {Alexander v. Macauley, 4 T. R. 611.) The admissions of the origi- 
nal debtor after the arrest and before the escape are evidence against the 
sheriff*. {Rogers v. Jones, 7 B. & C. 86.) Where the escape is on final pro- 
cess, the sheriff may plead that the judgment was a nullity, wherever the 
luderment debtor might do so. {Lane v. Chapman, 11 A. & E. 966.) 
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negligence in conducting the sale of the goods taken in execution : 
Wright y. Child, L. R. 1 Ex. 358 ; 35 L. J. Ex. 209. 


Fleas in an Action for an Escape 

Traversing the writ and delivery of it, the arrest, and the es- 
cape : Jackson V. Hill, 10 A. & E. 477. 

That the prisoner was removed from the defendant* s custody under 
a writ of habeas corpus and order thereon : Contant v. Chapman, 2 

Q. B. 771. 

That the defendant duly took a hail bond from the prisoner and 
assigned it to the plaintiff : Holden v. Raphael, 4 A. & E. 228. 

lliat the plaintiff colluded in the escape : Merry v. Chapman, 10 
A. & E. 516. 

That the prisoner escaped without the knowledge of the defendant, 
and returned into custody before action : JDavis v. Chapman, 5 Bing. 
N. C.453; 2M. & G. 921. 

That the prisoner teas discharged by order of the Court of Rank- 
ruptcy : Thomas v. Hudson, 14 M. & W. 353. 


Flea of payment of part of the debt before action, and payment 
into court of the residue : Hemming v. Hale, 7 C. B. N. S. 487. 


Flea, to an action for an escape, that the debtor produced a certi- 
ficate of the registration of a deed executed by him under the Bank- 
ruptcy Act, 1861, s. 198 : Lloyd v. Harrison, 34 L. J. Q. B. 97 ; 35 
Ib. 153 ; L. R. 1 Q. B, 502. 

A like plea, and replication that the debt and judgment were sub- 
sequent to the registration and plaintiff not a creditor within the 
deed : Williams v. Rose, L. R. 3 Ex. 5 ; 37 L. J. Ex. 12 ; JDignam 
V. Bailey, L. R. 3 Q. B. 178 ; 37 L. J. Q. B. 71. 


Fleas to a count by the landlord against the sheriff for the removal 
af goods taken in execution against the tenant without paying the 
landlord a years rent : — 

That the execution debtor was not tenant to the plaintiff : Riseley 
V. Ryh, 11 M. & W. 16 ; Gore v. Lloyd, 12 M. & W. 465. 

That the rent was not due : Reed v. Thoyts, 6 M. & W. 412 ; 
Gore V. Lloyd, supra. 

That the defendant had no notice of the rent being due : Reed v. 
Thoyts, supra. 


Fleas by a sheriff justifying under process : see “ Frocess,** ante, 
p. 770. 
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General Issue (a). 

“ Not Guilty/' ante, p. 697. 


Ilea traversing the TlaintifT s Possession of the Land. 

That the plaintiff was not possessed of the said land [with houses 
and other buildings erected and standing thereon, or as the case may 
he, according to the allegation in the declaration^ as alleged. 


Plea traversing the Plaintiff's Right of Support. 

That the plaintiff was not entitled to have the said land, houses 
and buildings supported by the land adjacent thereto, and by the 
soil and minerals under the said land, houses and buildings \_or as 
the case may he, according to the allegation in the declaration^^ as 
alleged. 


Plea to an Action of Trespass justifying under a Right of Support 
and of Entry to maintain and repair the Support to Defendant' s 
house. 

That at the time of the alleged trespasses he was possessed of a 
dwellinghouse adjoining the said close and wall of the plaintiff, 
and the respective occupiers of the said dwelling-house for twenty 
[or forty] years before this suit enjoyed as of right and without in- 
terruption the right and easement of having certain parts of the 
said dw elling-house built into and supported by certain parts of the 
said close and wall of the plaintiff, and of breaking and entering 
the said close and wall of tne plaintiff for the purpose of repairing 
and maintaining the said parts of the said dwelling-house, and of 
doing there all things necessary in that behalf from time to time as 
occasion should require ; and the alleged trespasses w^ere an exer- 
cise by the defendant of the said right. 


Tender of Amends (h). 


(a) The plea of the general issue, not guilty, operates as a denial of the 
wrongful act alleged to have been committed by the defendant, but not of 
the facts stated in the inducement, and no other defence than such denial is 
admissible under that plea (r. 16, T. T. 1853 ; ante, p. 697} ; the plaintiff’s 
alleged property in the laud, buildings, etc., and his right of support inci- 
dent thereto, if disputed must be traversed specifically. As to the right of 
support necessary to maintain the action, see ante, p. 406. 

(5) Tender of amends is no defence at common law in an action for a 
wrong. It is made a defence in some cases by particular statutes, of which 
the following are instances : — 

By the 24 & 25 Viet. c. 96 (consolidating the statute law relating to lar- 
ceny), B. 113, the 24 & 25 Viet. c. 97 (consolidating the statute law relating 
to malicious injuries to property), s. 71, and the 24 & 25 Viet. c. 99 (cousoli- 
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Plea of Tender of Amends under a Statute, 

That the alleged trespasses [or grievances] were committed by 
him unrfer and by virtue of [or in pursuance of, according to the 

words of the statut€'\ the statute passed in the year of the reign 

of \liere recite the title of the Act] ; and after the alleged tres- 

passes [or grievances] and before action the defendant tendered and 

ofiered to pay to the plaintiff £ as amends for the said tres- 

j)asaes [or grievances], the same being enough to satisfy the claim 
of the plaintiff in respect of the causes of action herein pleaded to, 
and the plaintiff refused to accept the same. 


Plea, in an Action for Trespass hg Defendanfs Cattle on Plaintiff's 
Land, of Disclaimer of Title and Tender of Amends. (21 Jac, I, 
c. 16, s. 5 {a). 

That he never had and disclaims to have any title or interest in 


dating the statute law against offences relating to tlie coin), s. 33, no plain- 
tiff* shall recover in any action for anything done in pursuance of any of 
those acts if tender of sufficient amends shall have been made before such 
action brought, or if a sufficient sum of money shall have been paid into 
court after sucli action brought by or on behalf of the defendant ; and the 
defence may be relied on under the plea of the general issue by statute. 

Tender of amends may be made and the defence relied on under the 
general issue by statute, in actions by a tenant or lessee for any unlawful 
act or irregularity in making or disposing of a distress under 11 Geo. II, 
c. 19, ss. 20, 21, cited ante, p. 730. In actions against justices of the pence, 
by 11 & 12 Viet. c. 44, s. 11, see ante, p. 347 ; in actions against police con- 
stables, see ante, p. 389 ; in actions for anything done under the Ilighway 
Acts, see ante, p. 337 ; under the County Courts Acts, see ante, p. 300 ; 
under “ the Contagious Diseases (Animals) Act, 1867,” 30& 31 Viet. c. 125, 
s. 60. 

Tender of amends may be made and pleaded as a defence in actions 
against revenue officers under the “ Customs Consolidation Act, 1853,” 
16 & 17 Viet. c. 107, s. 315, ante, p. 384; and may be made and pleaded 
as a defence in actions for anything done under the Metropolitan Local 
Management Acts, by 25 & 26 Viet. c. 102, s. 106 (see ante, p. 361), or 
under the Public Ilealth Act, or Local Government Act, (see ante, p. 
391 (a)) ; or under the “ Kail way Clauses Consolidation Act, 1845,” 8 Viet, 
c. 20, s. 139, see ante, p. 776. 

Where a statute makes a tender of amends a sufficient answer to an 
action, it is not necessary for the defendant to pay the money into court, 
unless the statute requires it in addition to the tender. {Jones v. Ooodag, 
9 M. & W. 736, 745.) 

As to what acts are held to be done in pursuance of a statute or in exe- 
cution of an office within the meaning of the statute's giving this defence to 
actions for such acts, see “ General Issue hy Statute,'' ante, p. 706 ; “ Notice 
of Action f ante, p. 760. 

(a) By the 21 Jac. I, c. 16, s. 5, it is enacted that “ in all actions of tres- 
pass quare clausum fregit, wherein the defendant shall disclaim in his plea 
to make any title or claim to the land in which the trcsi)a8s is by the decla- 
ration supposed to be done, and the trespass be by negligence or involuntary, 
the defendant shall be permitted to plead a disclaimer, and the trespass 
was by negligence or involuntary, and a tender or offer of sufficient amends 
for such trespass before the action brought, whereupon or upon some of 
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the said close, and that the said cattle of the defendant without his 
knowledge and against his will strayed into the said close, which is 
the alleged trespass ; and afterwards and before action the defen- 
dant tendered and offered to pay to the plaintiff £ as amends 

for the alleged trespass, the same being enough to satisfy the claim 
of the plaintiff in respect thereof, and the plaintiff refused to accept 
the same. 

A like plea : Williams v. Price, 3 B. & Ad. 695. 


Teade Maek (a). 


Trespass. I. To the Person. 

General Issue {h). 

“Not Guilty,’* ante, p. 697. 


them the plaintiff shall be enforced to join issue ; and if the said issue be 
found for tiie defendant, or the plaintiff shall be nonsuited, tlie plaintiff 
sliall be clearly barred from the said action or actions, and all other suits 
concerning the same.” This statute applies only to such trespasses as are 
iuToluntary, and does not include Toliintary trespasses though committed 
by mistake ; thus in an action of trespass for cutting the plaintiff’s grass, 
a plea that the defendant cut it by mistake for his own, with a disclaimer 
of title and tender of amends under the statute, was held a bad plea, because 
the act was voluntary. (Basely v. Clarkson, 3 Lev. 37.) The statute does 
not apply in actions for taking away goods. (Bailee v. Tivash, 1 Strange, 
5 i-9 ; and see Thompson v. Jackson, 1 M. & G. 242, 245 (a).) 

(a) The general issue, not guilty (see ante, p. 697), is generally the only 
plea required. The defendant may also traverse the allegation that the 
plaintiff manufactured goods and marked them as alleged. (See such 
pleas in Rodgers v. Nowill, 5 C. B. 109.) 

(h) The plea of not guilty operates only as a denial of the wrongful act 
alleged to have been committed by the defendant j and no other defence 
than such denial is admissible under that plea (r. 1(> T. T. 1853 ; ante, 
p. 697). As to what amounts to a trespass to the person, see ante, p. 411. 

Under the issue raised by this plea the defendant may prove that the act 
complained of was involuntary, as being the result of accident, or of some 
agency over which he had no control, so as not to be his act. (Gibbons v. 
Pepper, 1 L. Raym. 38 ; Mall v. Fearnley, 3 Q. B. 919 ; Wakeman v. Robin- 
son, 1 Bing. 213.) The act may be a trespass though unintentional. {Coveil 
V. Laming, 1 Camp. 497.) Touching a person for the purpose of calling his 
attention is not sufficient to justify giving him into custody on the charge 
of an assault. (Coward v. Baddeley, 4 H. & N. 478 ; 28 L. J. Ex. 260.) 

An act done by an officer, by the authority of the Crown, is an act of 
state for which he is not res})onsible, and the defence may be shown under 
the general issue. (Bnron v. Henman, 2 Ex. 167). So the acts of a 
judge within his jurisdiction are not trespasses, and may be justified under 
the general issue. (Bicas v. Lord Brougham, 6 C. & B. 249, and see ante, 
p. 345.) 
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Plea of Self-Defence (or, Son Assault Demesne), {C, L, P, Act^ 

1852, Sched, B, 45) {a). 

That the plaintiff first assaulted [and beat] the defendant, who 
thereupon necessarily committed the alleged assault [or trespass or 
did what is complained of ] in his own defence. 


Peplication to a Plea of Self-Defence that the Plaintiff first as- 
saulted the Defendant in Defence of his Land, (C, L, P, Act, 
1852, Sched, B. 53.) 

That the plaintiff was possessed of land whereon the defendant was 
trespassinpf and doing damage, whereupon the plaintiff requested 
the defendant to leave the said land, which the defendant refused to 
do, and thereupon the plaintiff gently laid his hands on the defen- 
dant in order to remove him, doing no more than was necessary for 
that purpose, which is the alleged first assault by the plaintiff. 


Plea to a count for a trespass, that it was caused hy the plaintiff ' s 
own negligence : see “ Negligence f ante, p. 754. 

Plea, to a count for a trespass hy a collision, that it icas caused 
hy the plaintiff's negligent driving : McLaughlin v. Pryor, 4 M. & 
6. 48. 


In an action for an assault, and it seems also in an action for a false im- 
prisonment, the defence of leave and licence may be given in evidence under 
this plea {Christopher son v. Bare, 11 Q. B. 473, si^e ante, p. 740} ; but any 
defence which admits that the act w'as a trespass, and that it was the act of 
the defendant, must be f)leaded specially. {Ib.) Tlius the defence that the 
plaintiff himself by negligence or otherwise contributed to or caused the 
injury, must be specially pleaded. (Ib.; Knapp v. Salshurg, 2 Camp. 500.) 

All matters of justification must be pleadt'd specially, and if not pleaded 
cannot be given in evidence even in mitigation of damages. Extenuating 
circumstances not amounting to a justification may be proved in order to re- 
duce the damages without a plea. (Linford v. Lake, 3 H. & N. 276 ; 27 L. 
J. Ex. 334 ; and see the next note.) 

In actions for assault and battery and false imprisonment the defendant 
cannot pay money into court. (C. L. P. Act, 1852, s. 70 ; sec ante, p. 767.) 

(a) Evidence of the plaintifi' having first assaulted the defendant is ad- 
missible as })art of the transaction without the above plea, and will be avail- 
able in mitigation of damages. (Syers v. Chapman, 2 C. B. N. S. 438.) 
Under a replication taking issue on this form of plea the plaintiff may give 
evidence of excess. (Dean v. Taylor, 11 Ex. 68 ; but see per Mellor, J., 
Rimmer v. Rimmer, 16 L. T. N. S. 238) ; which he could not do under a 
general traverse to the form of plea in use before the C. L. P. Act, 1852. 
(Penn v. Ward, 2 C. M. & R. 338.) As to the effect of a replication or 
new assignment of excess, see ante, p. 755.) 

Where the excess is sufficiently cliargod in the declaration as a substan- 
tive trespass, it must be answered by the pleas, and a new assignment in 
respect of it is wrong. (Phillips v. Jlorogaie, 5 B. A Aid. 220 ; Bush v. 
Parker, 1 Bing. N. C. 72 ; Oakes v. Wood, 2 M. & W. 791.) The plea of 
justification must answer all the trespasses charged, or must be limited 
in its commencement to those to which it is a sufficient answer. (Ih. ; 
Gregory \\ Hill, 8T. R. 299 ; 1 Wms. Saund. 296). As to matters which 
may be treated as charged merely by way of aggravation, see ante, p. 420 (a). 
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Plea of Justification hy two "D^endants^ Master and Serif dnt^ in 

Defence of the Master s Land (a). ^ 

That at the time of the alleged trespass the defendant JS. F. was 
possessed of land whereon the plaintin was trespassing and doing 
damage, whereupon the defendant E. F. requested the plaintiff to 
leave the said land, which the plaintiff remsed to do ; and there- 
upon the defendant E. F. in his own right, and the defendant G. M. 
as the servant of the defendant E. F. and by his command, gently 
laid their hands on the plaintiff in order to remove him [and removed 
him] from the said land, doing no more than was necessary for that 
puTOose, which is the alleged trespass. 

Like pleas : Bush v. Parker, 1 Bing. N. C. 72 ; Piggott v. Kemp, 
1 C. & M. 197 ; Holmes v. Bagge, 1 E. & B. 782 ; *22 L. J. Q. B. 
301 ; Hayling v. Okey, 8 Ex. 531 ; Morant v. Chamberlain, 6 H. 
& N. 540 ; 30 L. J. Ex. 299. 


Plea of Justification hy the Defendant in Defence of his House. 

That at the time of the alleged trespasses he was possessed of a 
dwelling-house wherein the plaintiff was trespassing and making a 
noise and disturbance, whereupon the defendant requested the plain- 
tiff to cease from so doing and to leave the said house, which the 

E laintiff refused to do ; and thereupon the defendant gently laid his 
ands on the plaintiff in order to remove him [and removed him] 
from the said house, doing no more than was necessary for that pur- 
pose, which are the alleged trespasses. 

JAke pleas : Weaver v. Bush, 8 T. B. 78 ; Gregory v. Hill, 8 T. 
B. 299; Wisdom v. Hodson, 3 Tyrwh. 811 ; Timothy v. Simpson, 1 
C. M. & B. 757 ; Webster v. Watts, 11 Q. B. 311. 


Plea of Justification in Defence of the Possession of Goods. 

That before and at the time of the alleged trespasses the plaintiff 
had wrongfully in his possession goods of the defendant [or of J. K.'], 
that is to say {naming the goods), without the leave and against the 
will of the defendant [or of the said J. K.~\, and the plaintiff was then 
about wrongfully and unlawfully to take and carry away the said 
goods and convert them to his own use ; and the defendant [as the 
servant of the said J. K. and by his command] then requested the 
plaintiff to refrain from carrying away and converting the said goods 
and to give up the possession thereof to the defendant, which the 
plaintiff then refused to do ; and thereupon the defendant [as the 


(a') The owner of land is justified, as against a trespasser, in making, if 
necessary, a forcible entry and an assault for the purpose of recovering pos- 
session of his land, although he may thereby be guilty of a breach of the 
peace {l^arvey v. Brydges^ 14 M. & W. 437 ; and see Blades v. Higgs, 10 
0. B. N. S. 713 ; 30 L. J. C. P. 347, 349; Pollen v. Brewer, 7 C. B. N. S. 
371 ; Taylor v. Cole, 1 Smith L. C. 6th ed. 115) ; so also the owner of 
goods is justified in recovering the possession of them from another by force 
if necessary. {Blades v. Higgs, supra.) 

As to excessive violence beyond what the occasion justifies, see a/nie, 

p. 765 (a). 

2 M 
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servant of the said J. K. and by his command] gently laid his hands 
on the plaintiff in order to take [and took] the said goods from him, 
doing no more than was necessary for that purpose, which are the 
alleged trespasses. 

LiJce fleas : Blades v. Higgs, 10 C. B. N. S. 713 ; 30 L. J. C. P. 
347 ; Morant v. Chamberlain^ 6 H. & N. 540 ; 30 L. J. Ex. 299 ; 
Wisdom V. Hodson, 3 Tyrwh. 811 ; Chambers v. Miller, 13 C. B. 
N. S. 125 ; 32 L. J. C. P. 30. 

A like plea by the Benchers of the Middle Temple: Hudson Y* 
Slade, 3 F. & F. 390. 


Plea that the plaintiff seized the defendant' s horse whilst the de- 
fendant teas driving along a highway, and the defendant committed 
the trespass in removing him : see Gaylard v. Morris, 3 Ex. 696. 

Plea of justification of an assault to prevent the plaintiff unlaw- 
fully rescuing a distress taken by the defendant : Field v. Adames, 
12 A. & E. 649. 


Plea of justification of an assault by a landlord in turning a 
tenant out of his house after the expiration of the tenancy : Newton 

V. Harland, 1 M. & G. 644 ; and see Harvey v. Brydges, 14 M. & 

W. 437 ; Davison v. Wilson, 11 Q. B. 890. 

Pled of justification of an assault in turning the plaintiff out of 
a public- house for disorderly conduct: Oakes v. Wood, 2 M. A W. 
791 ; Howell v. Jackson, 6 C. & P. 723 ; Ingle v. Bell, 1 M. & W. 
517 ; Webster v. Watts, 11 Q. B. 311. 

Plea of justification of an assault in preventing the plaintiff from 
breaking into the defendant's house: Weaver v. Bush, 8 T. it. 78; 
Grant v. Moser, 5 M. & G. 123; or into the defendant's close: 
Looker v. Halcomb, 4 Bing. 183 ; Polkinhorn v. Wright, 8 Q. B. 197. 


Plea of justification of an assault in expelling the plaintiff from 
a church for indecent conduct : Hartley v. Cook, 9 Bing. 728 ; 
Williams v. Glenister, 2 B. <& C. 699; Worth v. Terrington, 13 M. 
& W. 781. 

Plea of justification of an assault by the minister of a church in 
turning the plaintiff , who was clerk to the churchy out of the vestry- 
room after an order to leave it : Jackson v. Courtenay, 8 E. & B. 8. 

Plea of justification of an assault in expelling the plaintiff from a 
select vestry meeting as an intruder: Dobson v. Fussy, 7 Bing. 305. 

Plea of justification of an assault by justices in turning the plain- 
tiff out of their court : Collier v. Hicks, 2 B. & Ad. 663. 


Plea of justification by a railway company of an assault in re- 
moving the plaintiff from the line: Manning v. Fastern Counties 
-By. 0^^., 12 M. & W. 237. 

Plea by a railway company justifying the removal of a passenger 
from a carriage who had not paid his fare, under 8 Viet, c, 20, ss. 
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103, 104: Qlovery. London and South-Western Lty, Co., L. H. 3 
Q. B. 26 ; 37 L. J. Q. B. 67. 


justifying an Arrest and Imprisonment on Suspicion of 

Felony (a). 

That before any of the alleged trespasses certain goods of the 
defendant were feloniously stolen by some person unknown to the 
defendant, [and the said goods within days after they were so 


(a) The justification of an arrest and imprisonment on the ground of an 
offence having been committed differs in the case of a private individual 
and in that of a constable. 

If a private individual states facts to a constable, who thereupon on his 
own responsibility arrests a person, or if he procures a magistrate to issue 
a warrant for taking a person, the imprisonment is not his act, and he may 
show this under the plea of not guilty. {Stonehouse v. Elliott, 6 T. K. 315 ; 
Barber v. Rollinson, 1 C. & M. 330 ; West v. Smallwood, 3 M. & W. 418 ; 
Brown v. Chapman, 6 C. B. 365 ; Brandt v. Craddock, 27 L. J. Ex. 314 ; 
Orinhamyf. Willey, 4 H. & N. 496; 28 L. J. Ex. 242; ante, p. 411.) 
A private individual is justified in himself arresting a person, or ordering 
him to be arrested, where a felony has been committed, and he has rea- 
sonable ground of suspicion that the person arrested is guilty of it. {Beck- 
with V. Bhilhy, 6 B. & C. 635 ; Mathews v. Biddulph, 3 M. & Gl. 390.) A 
private individual is justified in arresting persons committing a breach of 
the peace in his presence, or in giving them in charge to a constable at the 
time of the breach, and so long as there is danger of a renewal. {Timothy y. 
Simpson, 1 C. M. & R. 760 ; Ingle v. Bell, 1 M. & W. 516 ; Grant y. Moser, 
6 M. & G. 123 ; Baynes v. Brewster, 2 Q. B. 375 ; Price v. Seeley, 10 Cl. & 
Fin. 28.) A private individual is not justified in arresting or causing to be 
arrested a person on a charge of misdemeanour, as for obtaining goods by 
false pretences {Mathews v. Biddulph, 3 M. & G. 390) ; except in the case 
of a breach of the peace under the circumstances above-mentioned. 

A constable is justified in airesting a person without a warrant, upon a 
reasonable suspicion of a felony having been committed and of the person 
being guilty of it, although no felony has in fact been committed, and whe- 
ther the reasonable grounds for suspicion are matters within his own know- 
ledge or arc facts stated to him by another. {Beckwith v. Philby, 6 B. & O. 
635 ; Hobbs v. Branscomb, 3 Camp. 420 ; JDavis v. Russell, 5 Bing. 354 ; 
Hogg y. Ward, 3 11. & N. 417 ; 27 L. J. Ex. 443.) A constable is not in 
general justified in arresting a person for a misdemeanour without a warrant ; 
but ho is justified in arresting without a warrant persons committing a breach 
of the peace in his presence {Timothy v. Simpson, 1 C. M. & R. 760 ; Dere- 
court V. Corhishley. 5 E. & B. 188) ; and whilst there is danger of a renewal 
{Queen v. Light, L. J. M. C. 1) ; but not after the breach and danger of 
renewal have ceased {Queen v. Walker, 23 B. J. M. C. 123; Queen y. 
Marsden, L. R. 1 C. C. 131) ; and he may arrest persons given in charge 
by one who has witnessed the breach of the peace, where there is danger of 
immediate renewal. {Timothy v. Simpson, supra.) A constable at common 
law is not justified in imprisoning a person on suspicion that he has com- 
mitted a misdemeanour {Griffin v. Coleman, 4 H. & N. 265 ; 28 L. J. Ex. 
134) ; but he is justified in doing so in certain cases under the Metropolitan. 
Police Acts (see Justice v. Gosling, 12 C. B. 39 ; Bowditch v. Balchin, 5 
Ex. 378 ; Hadley v. Perks, L. R. 1 Q. B. 444 ; 35 L. J. M. C. 177) ; and 
see as to arresting offenders under the 24 & 25 Viet. c. 96, (relating to 
larceny and similar offences) ss. 103, 104 ; under the 24 & 25 Viet. c. 97, 
^relating to malicious injuries to property) s. 57 ; under the 24 & 25 Viet. 

2m2 
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stolen as aforesaid were found concealed in the house of the plain- 
tiff, who thereupon falsely asserted that the said goods were his 
property,’ and that he had bought them of J. K., stating the grounds 
of suspicion with 'particularity as ahove^ ; whereupon the defendant 
then knowing the premises, and by reason thereof having reason- 
able and probable cause for suspecting, and suspecting that the 
plaintiff was the person who had feloniously stolen the said goods 
as aforesaid, gave the plaintiff into custody to a policeman duly au- 
thorized in that behalf, and caused the plaintiff to be imprisoned in 
a police station [^according to the allegations in the declaration]^ in 
order that he might be dealt with according to law in respect of the 
premises, and the plaintifi’ was so dealt with accordingly, which are 
the alleged trespasses. 

Like pleas : Smith v. Shirley, 3 C. B. 142 ; West v. Faxendal^e, 
9 C. B. 141 ; Hailes v. Marks, 7 H. <fc N. 66 ; 30 L. J. Ex. 389 ; 
Ferryman v. Lister, L. li. 3 Ex. 197. 

I jike pleas justifying 07i suspicion of forgery : Currie v. Almond, 

5 Bing. N. C. 224 ; Perkins v, Vaughan, 4 M. & (x. 988. 

Like plea hy a constable justifying delay in bringing the plainti^ 
before a justice and handcuffing him: see Wright v. Court, 4 

6 C. 696. 


Plea justifying an An*est for a Felony committed hy the 

Plaintiff ia). 

That at the time of the alleged trespasses the plaintiff had 


c. 99, (relating to offences against the coin) s. 31 ; under the 24 & 26 Viet, 
c. 100, (relating to offences against the person) s. 66. 

It is the duty of every person arresting another for an oflenco to take 
him before a justice as soon as he reasonably can ; and the law gives no 
authority even to a justice to detain a person suspected, except for a rea- 
sonable time until he may be examined. ( Wright v. Court, 4 B. & C. 596.) A 
constable cannot justify handcuffing a person except by the necessity to pre- 
vent his escape. {Ih.) 

A trespass committed by the defendant by authority of the Crown is an 
act of state and not of the defendant, and sikjIi jnstifleation may be shown 
under the general issue. {Buron v. Denman, 2 Kx. 167.) 

As to when the plea of the general issue by statute is applicable, see 
ante, p. 704. 

Before the C, L. P. Act, 1852, it was necessary to aver in the plea 
with particularity tlie grounds of suspicion, in order that the Court miglit 
judge whether the suspicion was reasonable, and if the grounds of suspicion 
were insufficient, the plea was bad on demurrer. {Mure v. Kaye, 4 Taunt. 
34; Smith Shirley, 3 C. B. 142; Broughton v. Jackson, 18 Q. B. 
379.) The above Act does not seem to contain any provisions authorizing 
a more general statement of the grounds of suspicion. The plea may be 
amended at the trial by sti*iking out or correcting the averments according 
to the evidence. (^Hailes v. Markes, 7 H. & N. 56 ; 30 L. J. Ex. 389 ; and 
see West v. Baxendale, 9 C. B. 141.) 

The reasonable and probable cause for suspicion is a question of law for 
the Court to decide upon the facts found by the jury. {Davis v. Russell, 5 
Bing. 354; Panton v. Williams, 2 Q. B. 169 ; West v. Baxendale,9 C. B. 
141 ; Hailes v. Marks, 7 H. A N. 56 ; 30 L. J. Ex. 389 ; Perryman v. 
Lister, L. E>. 3 Ex. 197, where see also as to what constitutes reasonable and 
probable cause ; and see “ Malicious Prosecutionf ante, p. 350.) 

(a) This plea should not be pleaded except where the defendant cannot 
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feloniously stolen certain gjoods [of the defendant] ; wlierefore 
the defendant gave the plaintiff into custody to a policeman duly 
authorized in that behalf, and caused him to be impfisoned in 
a police station in order that he might be dealt with according 
to law in respect of the said offence, and the plaintiff was so 
dealt with accordingly, which are the alleged trespasses. 

Like pleas : Merry v. Green, 7 M. & W. 623 ; Warwick v. Foulkes, 
12 M. & W. 507 ; justifying additional violence on the ground of 
the plaintifT s resistance, see Atkinson v, Warne, 3 Dowl. 483 ; 1 C. 
M. Sc R. 827. 


Plea hy parish officers justifying the imprisonment of a lunatic 
pauper: 'Eliot v. Allen,, 1 C. B. 18. 

Plea justifying the removal of a lunatic prisoner: Gore v. Grey, 
13 C. B’. N. S. 138 ; 32 L. J. C. P. 106 ; 33 Ib. 109. 

Pleahy the proprietor of a licensed house under the Act for regu^ 
lating the care of lunatics, 8 9 Viet. c. 100, justijying the con- 

hnement of a lunatic (h) ; Norris v. Seed, 3 Ex. 782. 


Plea justifying an Assault in stopping an Affray, and to preserve 
. the Peace, 

That at the time of the alleged trespasses the plaintiff made an 
assault upon J. K. and was beating him, in breach of the peace, 
whereupon the defendant gently laid his hands on the plaintiff in 
order to preserve the peace, and to prevent the plaintiff from fur- 
ther beating the said J. K., doing no more than was necessary for 
that purpose, which are the alleged trespasses. 


Plea justifying an Imprisonment to prevent an Assault on the 
l)ejhid ant and to preserve the Peace. 

That immediately before the alleged trespasses the plaintiff as- 
saulted and beat the defendant in breach of the peace, and was 
about further to assault and beat the defendant and to break the 
peace, w hereupon the defendant, to prevent the plaintiff from fur- 
ther assaulting and beating him and to preserve the peace, gave 
the plaintiff into custody to a policeman duly authorized in that 
behalf, in order that he might be dealt wath according to law 
[and the said policeman accordingly took the plaintiff into cus- 
tody, and conveyed him in custody to and imprisoned him for a 
reasonable time at the said police station, for the purpose of taking 

support a plea of justification on reasonable grounds of suspicion at 
the time, and can certainly prove the felony. The putting of such a 
plea upon the record without siifiicient grounds may be taken into account 
by the jury in estimating the damages. {Warwick v. Foulkes, 12 M. & W. 
507.) 

{h) The justification under this Act (s. 99) does not extend to the person 
ordering the confinement ol the alleged lunatic ; and such person must plead 
a justification at common law, that the plaintiff was in fact of unsound 
mind and dangerous to himself or others. {Fletcher v. Fletcher, 1 E. & E. 
420 ; 28 L. J. Q. B. 134.) 
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him before a police magistrate] in respect of the premises, which are 
the alleged trespasses. 

Like picas : Scruton v. Taylor, 8 Dowl. 110 ; Derecourt v. Cor- 
hishley, 5 E. & B. 188 ; Coward v. Baddeley, 4 H. & N. 478 ; 28 
L. J. Ex. 260. 

IP leas justifying an arrest, in defence of the defendant's house and 
because the plaintiff was committing a breach of the peace : Timothy 
V. Simpson, 1 C. M. & E. 757 ; Ingle v. Bell, 1 M. & W. 617 ; Cohen 
V. Huskisson, 2 M. & W. 477 ; Webster v. Watts, 11 Q. B. 311 ; 
and see Grant v. Moser, 5 M. & G. 123 ; Baynes v. Brewster, 2 Q. B. 
375; Simmo7is Y. Millingen, 2 C. B. 524; Jordan v. Gibbon, 3 F. 
& F. 607 ; 8 L. T. N, S. 391. 

Plea by a railway company justifying an arrest under the an- 
thority of their Act for an offence committed against a hyedaio of the 
company: Chilton v. London and Croydon By. Co., 16 M. & W. 
212; Bastem Counties By. Co. v. Broom, 6 Ex. 314. 

Plea, to an action for an assault and battery, that the defendant 
teas summoned by the j^la intiff for the same trespasses before j us tices , 
who dismissed the complaint , and delivered to the defendant a certi- 
ficate of such dismis.'ial (9 Geo. IV, c. 31, ss. 27, 28; 24 Sf 25 Viet, 
c. 100, ss. 42-46) ; Skuse v. Davis, 10 A. & E. 635 ; Queen v. 
Bobinson, 12 A. & E. 672 ; Tunnicliffe v. Tedd, 5 C. B. 553 ; Han- 
cock V. Somes, 1 E. & E. 795 ; 28 L. J. M. C. 196 ; Costar v. Hethe- 
rington, 28 L. J. M. C. 198 ; and see as to this defence, Bradshaw 
V. Vaughton, 9 C. B. N. S. 103 ; 30 L. J. C. P. 93. 

Plea of conviction of the assault and payment of the penalty im- 
posed: see Hartley v. Hhidmarsh, L. E. 1 C. P. 553 ; 35 L. J. M. 254. 
[See also the statute 16 Viet. c. 30 (a7i Act for the Prevention of 
Assaults on Women and Children), s. 1, tvhich makes a conviction 
under that statute a bar to all future proceedings, civil or criminal, 
in respect of the same assault ; and see 24 ^ 25 Viet. c. 100, s. 43.] 


Pleas justifying arrest and imprisonment unde^' process : see “ Pro- 
cess," ante, p. 770. 


Teespxss. II. To Goods. 

General Issue (a). 

“Not guilty,*' ante, p. 697. 

I (a) The plea of not guilty operates as a denial only of the wrongful act 
alleged to have been committed by the defendant, and no other defence than 
such denial is admissible under that plea. (r. 16, T. T. 1853 ; ante, p. 697.) 
^ As to what constitutes a trespass to goods, see ante, p. 414. 

' By r. 20, T. T. 1853, “ in actions for taking or damaging the plaintiff's 
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Tlea traversing the Tlaintiff" s Property in the Goods (a). 

That the said goods were not nor was any of them the plaintiff’s 
as alleged. * 

Plea justifying the Petnoval of Goods encumbering the Pefendanf s 

Premises (ft). 

That at the time of the alleged trespass he was possessed of a 
messuage, and the said goods were then wrongfully in the said mes- 
suage, encumbering the same and doing damage there to the defen- 
dant, whereupon the defendant took the said goods and removed 
them from his said messuage to a small and convenient distance, 

goods the plea of not guilty shall operate as a denial of the defendant having 
committed the wrong alleged by taking or damaging the goods mentioned, 
but not of the plaintiff’s property therein.” 

In an action for trespass in taking the plaintiff’s goods, the defendant, 
under the plea of not guilty, cannot, even in mitigation of damages, give in 
evidence a repayment by him after action brought of money produced by 
the sale of the goods. (Rundle v. Little^ 6 Q. B. 174.) 

ig) The plaintiirs property in the goods is admitted by the plea of not 
guilty, and, if denied, must be specifically traversed. Under the issue raised 
hy a traverse of tlie plaintiff’s property, the plaintiff must prove a right to 
the immediate pos.session of the goods at the time of the trespass. A special 
dr temporary right to the possession, as that of a bailee, is sufficient to main- 
tain the action. (See further as to the right of property necessary to support 
this action, anie^ p. 414.) 

The fact of possession is primd facie evidence of the right of present pro- 
perty, and therefore sufficiently establishes this issue against a wrong-doer 
who does not show a better right or authority. {Elliott v. Kemp^ 7 M. & W . 
312 ; Purnell v. Young ^ 3 M. & W. 288 ; Carnaby v. Welhy^ 8 A. & E. 872.) 
He cannot in such case set up a jus iertii^ unless he can also show an 
authority in himself to act under it. But where the plaintiff was not in 
actual possession in fact at the lime of the trespass, and therefore relies on 
evidence of mere legal title, the defendant may set up a jus tertii to rebut 
the plaintiff’s evidence. {Gadsden v. Barroio, 9 Ex. 514 ; Leake v. Loveday^ 
4 M. & Gl. 972 ; and see ante^ pp. 292, 414.) 

Under the same issue the defendant may show that he has a better right 
to the possession than the plaintiff ; thus, where the plaintiff’ claimed under 
a sale, it was held that the defendant might show' that the sale was fraudu- 
lent as against creditors, and that he took the goods under an execution 
against the owner. {Asbhy v. Minnitt, 8 A. & E. 121.) So, a sheriff, sued 
for taking the goods of the plaintiff, may show under this issue that the 
goods belong to a third party, against whom he took them in execution. 
{Harrison v. DixoUj 12 M. & W. 142.) Under this issue the defendant 
may set up a lien. {Richards v. Symons, 8 Q. B. 90.) 

The issue under this plea is distributable, and the verdict may be entered 
for the plaintiff’ as to some of the goods, and for the defendant as to the 
others. {Routledge v. Abbott, 8 A. & E. 592; see ante, p. 438.) 

(ft) A person may remove from his land the goods of another which are 
there wrongfully, and is not bound to impound them. {Rea v. Shetvard, 2 
M. & W. 424, 426 ; in Add and v. Lutley, 9 A. & E. 879, the plea justified 
removing the goods and placing them upon a common highway adjoining 
the plaintiff's close ; and see Carruthers v. Hollis, 8 A. & E. 113.) So also 
if a man finds cattle trespassing on his land, he may chase them out and is 
not bound to distrain them damage feasant {Tyrringham' s case, 4 Bep. 
88 b ; cited in Rea v. Sheward, supra), and it seems he may chase them 
into tlie adjoining highway. {Carruthers v, Hollis, supra.) 
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and there left the same for the plaintiff** s use, doing no more than 
was necessary for that purpose, which is the alleged trespass. 

Like pleas : Pratt v. Pratt, 2 I£x. 413 ; Prewell v. Towler, 3 B. 
& Ad. 735 ; Ackland v, Lutley, 9 A. & E. 879 ; Pea v. Sheward, 2 
M. & W. 424 ; Melting v. Leak, 16 C. B. 652 ; see posty p. 803. 


Plea that the plaintiff had mixed up his goods with those of the 
defendant so that they could not he separated, and the defendant un- 
avoidably committed the alleged trespasses in taking possession of 
his own goods : Wyatt v. White, 5 H. & N. 371 ; 29 Xi. J. Ex. 193. 


Plea justifying the Taking and Petaining of Cattle which had 

strayed on the PefcndanV s Close. 

That at the time of the alleged trespasses he was possessed of a 
close, whereon the said cattle had wrongfully strayed and were 
trespassing and doing him damage ; and the defendant not then 
knowing to whom the said cattle belonged, took the same in his 
said close, and led them away to a convenient place near to the 
said close, and placed them therein for the purpose of safely keeping 
them for the owner thereof, and there kept and detained the same 
in safe custody until he had notice that they were the cattle of the 
plaintiff*, which are the alleged trespasses. 

A like plea : Goodwyn v. Cheveley, 4 H. Si N. 631. 

A justification of taking cattle as a distress damage feasant: see 
“ Peplevinf ante, p. 782. 

Plea to an action of trespass for driving and chasing the plain- 
tiff s sheep, that the defendant drove them off his land on which they 
had strayed: Stennel v. Hogg, 1 Wms. Saund. 220; Carruthers v. 
Hollis, 8 A. & E. 113 ; and see Pea v. Sheward, 2 M. & W. 424, 
426. 


Peplication that the Cattle strayed on to the Pefendanfs Land in 
consequence of Pefects in the Pefendanfs P'ences tchivh he was 
hound to repair. 

That before and at the times when the said cattle so straved on 
the close of the defendant in tlie plea mentioned as therein alleged 
and of the said trespasses respectively, the plaintiff* w as possessed of 
a close adjoining the said close of the defendant, and the defendant 
and all other the tenants and occupiers of the last-mentioned close 
then and at all times of right ought to have maintained and repaired 
the fences between the last- mentioned close and the said close of the 
plaintiff* so as to prevent cattle lawfully being and depasturing in 
those closes respectively from straying out of the one into the other 
of them through defects of the said fences ; and because at the said 
times when the said j^attle so strayed on the said close of the defen- 
dant the said fences were ruinous and in decay for want of repair 
thereof, the said cattle then lawfully being and depasturing in the 
said close of the plaintiff* strayed out of the last-mentioned close into 
the said close of the defendant through the defects in the said fences 
between the said closes, w:hereupon the defendant of his own wrong 
committed the trespasses in the declaration mentioned. 



801 


Trespass. — III. To land. 

nice replications : Carrnthers v. ITolUsy 8 A. & E. 113 ; Goodwyn 
T. Cheveley, 4 H. & N. 631 ; 28 L. J. Ex. 298. 

A like plea in bar in replemn : Barber v. Whiteley* 34 L. J. 
Q. B. 212 ; and see “ Beplevin,** ante, p. 783. 


Blea justifying the removal of the plaintiff s waggon which was 
encumbering the defendant' s close : Bolding v. Bigott, 7 Bing. 465. 

Beplication of a right by th£ custom of the country to come on the 
land with a waggon to remove a crop as outgoing tenant : lb. 


Bleas justifying the taking of goods under distress or under pro- 
cess: see Hist r ess,' aniCy p. 729 ; “ Process^' aniCy p. 770. 

Pleas justifying the removal of goods obstructing a highway : see 
“ Ways f post ^ p. 817. 


Trespass. III. To Land. 

General Isstie (a). 

“Not Guilty,” antcy p. 697. 

Plea traversing the Plaintiff's Property in the land (b). 
That the said land was not the plaintiflT s as alleged. 


(a) By r. 19, T. T. 1853, “ In actions for trespass to land the plea of not 
guilty operates as a denial that the defendant committed tlie trespass al- 
leged in tlie place mentioned, but not as a denial of the plaintiff’s possession 
or right of possession of tluit plaec, which, if intended to be denied, must be 
traversed specifically.” As to what amounts to a trespass to land, see 

p. 415. 

(b) The property of the plaintiffin the land must be specifically traversed. 
As to the titl<i necessary to maintain trespass, see ante, p. 417. The owner 
legally entitled cannot maintain an action of trcs})a8s before entry {Litch- 
field V. Ready y 5 Ex. 939 ; Turner v. Cameron's Coal Co., 5 Ex. 932 ; liar- 
risonyr. Blackburn, 17 C. B. N. S. 678; 34 L. J. C. P. 109) j but an actual 
entry will relate buck to the date of the accruing of tlie legal right, so as to 
support an action for an intervening trespass. {Barnett v. Guildford, 11 
Ex. 19 ; Anderso^i v. Radcliffe, E. B. & E. 806 ; 29 L. J. Q. B. 128 ; and 
see ante, p. 417.) The fact of possession is primd facie evidence of title, 
and therefore is alone sufficient to sustain the plaintiff’s case against a mere 
wrongdoer who cannot show a better title. {Purnell v. Young, 3 M. & W. 
288 ; lieath v. Milward, 2 Bing. JV. C. 98 ; Matson v. Cook, 4 Bing. N. C. 
392 ; Netvlands v. Holmes, 3 Q. B. 679 ; Whaley v. Laing, 2 H. & N. 476 ; 
26 L. J. Ex. 327 ; Beery v. Smith, 26 L. J. Ex. 344.) 

Under the traverse of the plaintiff’s property the defendant may assert a 
right of possession or title to the land in himself, or in another under 
whose authority ho acted {Jones v. Chapman, 2 Ex. 803, overruling Whit- 
tington V. Boxall, 5 Q. B. 139 ; Slocombe v. Lyall, 6 Ex. 119) ; but it is 
not sufficient for the defendant to prove that tlie plaintiff, being in posses- 
sion, is not the true owner, unless he himself is, or unless he can justify his 
acts by the authority of a third person who is the true owner. He cannot 
assert the bare title of a third person, except for the purpose of proving 

2 M 3 
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Tlea that the Land was the Freehold of the Defendant (liberum 

tenementum) (a). 

That at*' the time of the alleged trespass the said land was the free- 
hold of the defendant. 

that he acted under the authority of that title. (Jones v. Chapman, 2 Ex. 
803 ; Purnell v. Young, 3 M. & W. 288, 296.) The plaintiff may show a 
better right in a third person in order to rebut a primd facie title asserted 
by the defendant. (Brest v. Lever, 7 M. & W. 593 ; and see Ryan v. Clarke 
14 Q. B. 65.) A person who obtains possession by turning another out of 
^ possession without any title or authority to do so, cannot assert his possi^s- 
sion so obtained against the prior possession of the latter. (Revett v. Brown, 

5 Bing. 7 ; Browne v. Dawson, 12 A. & E. 629 ; and see “ Conversion^ 
ante, p. 717.) 

Under this issue it is sufficient for the defendant to show that lie is the 
owner of that part only of the land described in the declaration, on which 
it is proved that the trespasses were committed. [Bassett v. Mitchell, 2 B. 

6 Ad. 99 ; Tapleg v. Wainwright, 5 B. & Ad. 395 ; Smith v. Rogston, 8 
M. & W. 381.) '^rhe issue is distributable and may be found for the plain- 
tifi*as to part of the land and for the defendant as to another part. (Phythian 
V. White, 1 M. & W. 216 ; see ante, p. 439.) It seems to be sufficient for 
the defendant to show that he was tenant in common with the plaintiff, or 
that he was authorized by one who was tenant in common with the plain- 
tiff, if he can also show that the alleged trespass was merely an exercise of 
the right of a tenant in common. One tenant in common may be guilty of 
a trespass against another, as by an actual ouster of him from the land or 

. by destruction of buildings, or by carrying away the soil. (Murray v. Kail, 

7 C. B. 441 ; Wilkinson v. Kay garth, 12 Q. B. 837 ; Stedman v. Smith, 8 
E. & B. 1 ; 26 L. J. Q. B. 314.) In such case he may pay money into 
court as to the plaintiff’s share, and as to the residue plead liberum tene- 
mentum or traverse the plaintiff’s property. (Cresswell v. Kedges, 1 H. & 
C. 421 ; 31 L. J. Ex. 497.) 

Although the defence that the defendant himself is the true owner is ad- 
missible under this issue, a freehold title in the defendant is often pleaded 
specially, with or without the plea traversing the property, and the plea is 
called a plea of liberum tenementum. If his title is not a free! » old one, and 
; he pleads it specially, the defendant must deduce it from the seisin in fee, 

‘ or he may plead liberum tenementum in another person and justify under 
' the authority of the latter. See the forms given above. 

(a) The plea of liberum tenementum admits the possession of the plaintiff, 

J but asserts a title to the freehold, and a right of possession in the defendant. 

: (Kolmes v. Newlands, II A. & E. 44; 3 Q. B. 679; Roberts v. Tayler, 1 
C. B. 125 ; Ryan v. Clark, 14 Q. B. 65.) The evidence necessary to sup- 
port this plea may be given under the previous plea denying the property 
of the plaintiff. (Jones v. Chapman, 2 Ex. 803 ; Slocombe v. Lyall, 6 Ex. 
119 ; Wilkinson v. Kirby, 15 C. B. 443.) 

The two pleas will be allowed to be pleaded together, as they are not ne- 
’ cessarily founded on the same ground of answer ; the plea denying the plain- 
tiff’s property disputes his possession and his title, tlie plea of liberum tene- 
mentum disputes the plaintiff’s title only, and that only by asserting a title 
in the defendant. (Morse v. Apperley, 6 M. & W. 145 ; Slocombe v. LyaU, 
6 Ex. 119.) ^ 

Where the declaration charges distinct acts of trespass which are not jus- 
tifiable on the mere ground that the close is not the plaintiff’s (as perhaps 
chasing and driving off his cattle), it will not be sufficient to plead to the 
, whole count the traverse of the plaintiflTs property in the close ; it may then 
be necessary to plead liberum tenementum in the defendant or in some one un- 
j der whose authority he acted, and to justify expressly the acts of trespass. 

' As to when it is necessary to new assign to this plea, see mte, pp. 653, 755. 
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Iteplicatiorit to a plea of liberum tenementum of a demise from the 
drfendant to the plaintiff : Brown v. Storey, 1 M. & G. 117 ; Wilkins 
V. Boutcher, 3 M. & G. 807 ; Darlington v. Britchard, 4 M. & G. 
783. 

jReplication, to a plea of liberum tenementum, of a demise for a 
subsisting term from the defendant to a third parly : Byan v. Clark, 
14 Q. B. 65. [^Ileld a good answer to the plea without tracing title 
to the pi aintiffi] 

Beplication, to a plea of liberum tenementum in a third party and 
a demise to the defendant, of a previous dem ise and an assignment of 
the term to the plaintiff ; Wright v. Burroughes, 3 C. B. 685. 


Beplication, to a plea qfUherum tenementum, setting out a copyhold 
title in the plaintiff under the defendant' s freehold title as loy'd : 
Barnett v. Guildford, 11 Ex. 19 ; Thompson v. JELardhtge, 1 C. B. 
940. 

Beplication by way of estoppel to pleas disputing the property of 
the plaintiff : see Bstoppelf ante, p. 734. 


Bleas by a tenant in common as to a certain undivided share in 
the premises payment into court, and as to the residue liberum tene^ 
mentum : Cy'esswell v. Hedges, 1 H. & C. 421 ; 31 L. J. Ex. 497. 


Blea justifying under the A uthority of the Owner (a). 

That at the time of the alleged trespasses the said land was the 
freehold of J. K., and the defendant as the servant and by the 
command of the said J. K. broke and entered the said close and 
committed the alleged trespasses. 


Blea, by the Owner of a House a yid his Sey'vant, justifying entering a 
House and removhig the Blaintiff's Goods. 

That at the time of the alleged trespasses the said messuage was 
the messuage and freehold of the defendant E. F., wherefore the 
defendant E. F. in his own right and the defendant G. H. as his 
servant and by his command broke and entered the said messuage, 
and because the said goods were then wrongfully in the said mes- 
suage encumbering the same and doing damage there to the defen- 
dant E. the dotendant E. F. in his own right and the defendant 
G. H. as his servant and by his command took the said goods and 
removed them to a small and convenient distance, and there left the 
same for the plaintift*’s use, [and thereby necessarily and unavoid- 
ably a little broke, etc., as in the declaration^ doing no more than 
was necessary for that purpose, which are the alleged trespasses. 

Like pleas : Melling v. Leak, 16 C. B. 662 ; Bratt v. Bratt, 2 
Ex. 413 ; see ante, p. 799. 

(a) A justification under the authority of the owner may be given in evi- 
dence under the plea denying the property of the plaintiff (Jones v. Chap- 
man, 2 Ex. 803, see ante, p. 801) ; but it is allowed to be pleaded in addi- 
tion to that plea and also to the preceding plea of liberum tenementum. 
(^Morse v. Apperley, 6 M. & W. 149.) 
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2^lea stating the Defendant's Title under a Demise from the Derson 

seised in Fee (a). 

That before the alleeed trespasses JT., being seised in fee of 
the said close, demised the same to the defendant for the term of 

years from the day of , a.d. , by virtue of which 

demise the defendant entered upon the said close and became pos- 
sessed thereof for the term aforesaid, whereupon the defendant du- 
ring the said term in his own right committed the alleged tres- 
passes. 

Like pleas : Wilkins v. Doutcher^ 3 M. & G. 807 ; Kavanagh v. 
Ghidge, 5 M. & G. 727 ; Vivian v. Jenkin^ 3 A. & E. 741 ; Wright 
V. DurrougheSf 3 C. B. 685 ; Dyne v. Nutley^ 14 C. B. 122 ; May^ 
hew V. Siittle, 4 E. & B. 348. 

Fleas stating other titles in the defendant : Wilkins v. Boutcher, 
3 M. & G. 807 ; Holmes v. Newland, 11 A. & E. 44. 


Flea of defendant' s title to customary tenements of a manor : 
Lemprierex. Humphrey, 3 A. & E. 181 ; Brown v. Storey, 1 M. & G. 
117 ; Darlington v. Fritehard, 4 M. & G. 783. 

Flea stating title hy demise from a copyhold tenant : Feyse v. 
Fowellj 2 E. & B. 132. 

Flea hy the lord of a manor justifying as a seizure quousque to 
enforce admittance and fines : F hypers v. Eburn, 3 Bing. N. d. 250. 


Fleas justifying a trespass under a right of fishing in a public 
river : Mannall v. Fisher, 5 C. B. N. S. 856. 

Flea just f yin g under a puhlic right to fish in an arm of the sea : 
Eichardson v. Orford, 2 H. Bl. 182. 

Heplication of a prescriptive right of fishery in the same spot : Ib. 


Flea justifying under a grant of liberty to hunt and shoot : Wick- 


(a) It was formerly necessary, in pleas setting out the defendant’s title 
as ill the above ease, to state in the plea a fictitious convi'yanco from the 
person seised in fee to tlie plaintiff, as by a charter of demise for life (witli- 
out alleging livery), in order to give sufficient colour to the iilaintiirs claim 
to support the plea as a plea in confession and avoidance. This was called 
giving express colour in the plea. (See 1 Chit. PI. 7th ed. 556, where see also 
the form used.) By the C. L. P. Act, 1852, s. 64, express colour is no 
longer necessary, and by s. 49, the use of it seems to be forbidden ; so 
that the plea may now be pleaded in the above form wdthout it. 

The defendant by setting out his title in full on the record enables the 
plaintiff to take issue on some specific step in the title, admitting what he 
does not intend to dispute, or by demurrer to raise the question of its suffi- 
ciency in law at once, upon an admission of the facts without a trial. Under 
the old system of pleading the defendant was able compulsorily to secure 
^missions on the record by this course, because the replication could take 
issue on only one point. ( Vivian v. Jenkins, 3 A. & E. 741.) Under the C, L. 
P. Act, 1852, s. 77 {ante, p. 454), however, the plaintiff is enabled in his 
replication to take issue upon the whole plea, if he wishes to do so. 
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ham V. Sawher., 7 M. & W. 63 ; Moore v. Lord Plymouth, 7 Taunt. 
614 ; Pickering v. Noyes, 4 B. & C. 639 ; Pannell v. Mill, 3 C. B. 
625. 

A like plea under the Prescription Act, 2 3 Will. TV, c. 71: 

Wickham v. Hawker, supra. 


Plea iustifyinq under a grant of liberty to dig minerals : Roberts 
V. Davey, 4 B. & Ad. 664. 

Plea justifying under a prescriptive right to dig brick clay as ap- 
purtenant to a brick kiln : Clayton v. Corby, 2 Q. B, 813. 

Plea justifying under a reservation of the right to get coals : Lari 
of Cardigan v. Armiiage, 2 B. & C. 197. [ Where see as to the rights 
impliedly incidental to the right to coals.^ 

Plea under a reservation in a grant of a close of way leave and 
liberty to dig pits for coals : Land v. Kingscote, 6 M. & W. 174 ; 
Smart v. Morion, 6 E. & B. 30. 

Pleas j^istifying in respect oj‘ the ownership of mines and guarries 
under a prescriptive right to enter upon lands to dig through to the 
quarries, and raise and carry away the stone : Land v. Kingscote, 
6 M. & W. 174; Rogers v. Taylor, 1 H. & N. 706; 26 L. J. Ex. 

203. 

Plea justifying an entry on lands demised upon forfeiture of the 
lease for a condition broken: Hammond v. Colls, 3 D. & L. 164; 
Roberts v. Tayler, 1 C. B. 117 ; 7 M. & G. 659. 


Plea, to an Action for a Trespass by the Lefendanf s Cattle on the 

Plaintiff's Land, that the Trespass was caused by Lefects in the 

Plaintiff' s Fences, which he was hound to repair. 

That at the time of tlie alleged trespasses he was possessed of a 
close adjoiuiniif the said close of the plaintiff, and the plaintiff and all 
other the tenants and occupiers of the said close of the plaintiff then 
and at all times of rijjlit outrht to have maintained and repaired the 
fences between the said close of the defendant and the said close of 
the plaintiff, so as to prevent cattle lawfully being and depasturing 
in those closes respectively from escaping out of the one into tlie 
other of them through defects of the said fences ; and because the 
said fences at the time of the alleged trespasses were ruinous and in 
decay for want of repair thereof, the said cattle then lawfully being 
and depasturing in the said close of the defendant escaped out of 
the said close of the defendant into the said close of the plain- 
tiff through the defects of the said fences between the said closes, 
and were in the said close of the plaintiff, which are the alleged 
trespasses. 


Plea, to an action for a trespass by the defendant's cattle on the 
plaintiff's land, of disclaimer of title and tender of amends : see 
“ Tender of Amends," ante, p. 790. 
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Plea that the defendant entered the plaintiff *s close to retake his 
goods, which had been placed there by the plaintiff : Patrick y. Cole- 
rick, 3 M# & W. 483 ; Wood v. Manley, 11 A. & E. 34 ; Anthony v. 
Haneys, 8 Bingf. 186 ; and see Webb v. Beavan, 6 M. & G. 1065 ; 
Burridge v. Nicholetts, 6 H. & N. 383 ; 30 L. J. Ex. 145 ; Blades 
V. Higgs, 10 C. B. N. S. 713 ; 30 L. J. C. P. 347, 349. 

Plea that the defendant entered the plaintiff's close to deposit there 
the plaintiff’s own goods, which he had wrongfully placed on the de- 
fendant’s land : Pea v. Sheward, 2 M. & W. 424 ; see ante, p. 799. 

Plea justifying entry to take goods assigned by plaintiff to defen- 
dant by bill of sale : Toms v. Wilson,^ 4 B. & S. 442. 


Plea justifying an entry on the plaintiff s land to remove an ob- 
struction to the defendant’ s ancient lights : see “ Lights,” ante, p. 747. 

Plea justifying under a right of support and of entry to maintain 
and repair the support to the defendant’s house: see^* Support,” 
ante, p. 789. 

Plea justifying an entry upon the plaintiff’s land to abate a nui- 
sance of filth : Jones v. BV I Hams, 11 M. AvV. 17 6 ; see ante, p. 761. 

Plea justifying an e^itry upon the plaintiff’s land to repair a 
pier in a public navigable river, tvhich was necessary for defendant’ s 
use of the river : see Part Lonsdale v. Kelson, 2 B. & C. 302. 


Plea by a railway company justifying an entry, etc., undet* the 
Lands Clauses Act: Husking v. Phillips, 3 Ex. 168; Knapp v. 
London Chatham and Lover By. Co., 2 II. & C. 212; 32 L. J. Ex. 236. 


Plea by the vicar of a church, in an action of trespass at the suit 
of the lay rector, justifying a breaking into the chancel: Griffin v. 
Lighton, 5 B. & IS. 93 ; 33 L. J. Q. B. 29, 181. 


Other pleas to actions of trespass to land: see “ Common,” ante, p. 
711 ; Custom,” ante, p. 720; Distress,” ante, p. 729 ; “ Process,” 
ante, p. 772; Ways f post, p. 810. 


Warranty. 

General Lssue (a). 

Not Guilty,*’ ante, p. 697. 


(a) Where a count upon a warranty does not allege an express contract, 
and is treated as framed in tort, the general issue not guilty may be pleaded 
to it, and will have the effect of denying both the warranty and the breach. 
(See ante, p. 696 (a).) If the count is framed only for fraudulent misrepre- 
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Waste. 

General Issue (a ) . 
“Not Guilty,** ante, p. 697. 


Hea traversing the Tenancy. 

That he was not tenant to the plaintiff of the said dwelling-house 
[or land] as alleged. 


JPlea to a Count for Waste in removing Fixtures that they were 

remocahle as Trade Fixtures. 

That during the said tenancy he erected and fixed upon the said 
messuage and premises the fixtures in the declaration mentioned in 

the course of his trade of a , and for the purpose of carrying on 

the same, the said fixtures being his property and proper and ne- 
cessary for tlie purpose of carrying on his said trade, and being of 
right removable by the defendant as such tenant as aforesaid ; and 
the defendant afterwards during the said tenancy, carefully pulled 
down and removed the said fixtures, and in so doing unavoidably a 
little damaged the said messuage and premises, doing no unneces- 
sary damage thereto, and before the end of the said tenancy the de- 
fendant repaired the damage so done as aforesaid and restored the 
said messuage and premises, which are the alleged grievances. 

A like 'plea in respect of ornamental fixtures : Avery CheslyUt 
3 A. & E. 75 ; in respect of tenant's fixture, see “ Feversionf ante., 
p. 785. 


Wateb and Watekcoubses. 


General Is.sue {h). 
“Not Guilty,*’ ante, p. 697. 


sentatioii, as in the forms, ante, pp. 333, 334, the pica of not guilty denies that 
the defendant fraudulently induced the sale by the false warranty or misre- 
presentation, and puts in issue the fact of the warranty or misrepresenta- 
tion, that it was false, that the defendant did not believe it to be true, and 
that it induced the sale. {Mummery v. Paul, 1 C. B. 316.) 

(а) The plea of not guilty traverses the alleged act of waste, or breach of 
duty. The tenancy should be traversed in terms, and see “ Waste f ante, 
p. 422. 

(б) In actions for obstructing, polluting, diverting, etc., a watercourse, 
the plea of not guilty operates as a denial of the obstruction, diversion, pol- 
lution, etc. only, and not of the plaintiff’s right, (r. 16, T. T. 1853 ; ante, 
p. 697 ; Frankum v. Earl Falmouth, 2 A. & E. 452 j Dukes v. Gostling, 1 
Bing. N. 0. 588.) As to the different rights to water and watercourses, see 
ante, p. 424. 

The plaintifTs right to the land through which the watercourse flows and 



808 


!Pleas, etc.^ in Actions for Wrongs, 


Plea traversing the Plaintiff* s Possession, 

That the plaintiff was not possessed of the said land [or mill] as 
alleged. 


Plea traversing the Pight to the Watercourse (d). 

That the plaintiff was not entitled to the flow of the said stream 
or watercourse to and through the said land of the plaintiff [or for 
working the said mill] as alleged. 


Plea traversing the 'plaintiff's alleged right of irrigation: Samp- 
son V. Hoddinolt, 1 C. B. N. 8. 590. 

Plea traversing the plaintiff's right to have the water fall from 
the eaves of his house on to the defendanf s premises : Thomas 
Thomas^ 2 C. M. <& B. 34. 


Plea of a prescriptive Piqht to use the Water for a Milf under the 
2^3 Will. IF, c! 71, ss. 2, 5 (see ante, pp. 286, 712). 

That at the time of the alleged grievance he was possessed of a 
mill, the occupiers whereof for twenty [or forty, as the ease mag be'] 
years before this suit enjoyed as of right and without interrup- 
tion the right of diverting and using the \’iater of the said river for 
working the said mill, as to the said mill of the defendant appertain- 
ing ; and the alleged grievance was a use by the defendant of the 
said right. 

Like plea : National Manure Co, v. Donald, 4 H. & N. 8 ; 28 
L. J. Ex. 185. 


Plea of a like prescriptive Pight at Common Law {hi). 

That at the time of the alleged grievance he was seised in fee of 


his right to the watercourse, wliether a natural or acquired right, are ad- 
mitted by the plea of not guilty, and must, if denied, be traversed in terms. 

A justification founded on the exercise by tlie defendant of any acquired 
right to the water beyond the natural right, sucli riglit being to that extent 
in derogation of tlie plaintitrs natural riglit, may be given in evidence under 
a traverse of tlie latter. (See Ward v. Robins, 15 M. & W. 237, 243.) If 
the act complained of was an exercise by the defendant of his mere natural 
right, such defence should be specially pleaded. 

(a) By the Prescription Act, 2 & 3 Will. IV, c. 71, s. 5, it is enacted that 
“in all acitions upon the case and other pleadings wherein the party claiming 
may now by law allege his right generally, without averring the existence 
of such right from time immemorial, such general allegation shall still be 
deemed suflicient ; an^^if the same shall be denied, all and every the matters 
in this Act mentioned whi(!h shall be applicable to the case shall be admis- 
sible in evidence to sustain or rebut such allegation.” (See “ Common,'* ante, 
pp. 285, 711.) 

(i) It may be advisable to plead a prescriptive right at common law as 
well as pleas of prescription under the statute, where there is any danger of 
the latter pleas failing in proof by reason of an interruption in the enjoy- 
ment, or by reason of the enjoyment not being continued to the commence- 
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a mill, and he and all those whose estate he then had therein from 
time immemorial enjoyed the right of diverting and using the water 
of the said river for working the said mill, as to the said ftiill of the 
defendant appertaining ; and the alleged grievance was a use by the 
defendant of the said right. [Tjf the defendant is a tenant, state the 
seisin in fee and the right to use the waiter in the person so seised for 
himself and his tenants, and then state the demise to the defendant 
and the use hy him of the right, as in the form, ante, p. 713.] 


^lea of a prescriptive Ttight to use the Water for Agricultural 
Purposes, under the 2^3 Will. IV, c. 71, ss. 2, 5. 

That at the times of the alleged grievances he was possessed of 
land the occupiers whereof for twenty [or forty as the case may ie] 
years before this suit enjoyed as of right and without interruption 
the right of diverting and using the said stream for agricultural 
purposes, for the better use and enjoyment of the said land, as to 
the said land of the defendant appertaining ; and the alleged griev- 
ances were uses by the defendant of the said right. 

Like pleas : Ward v. Pohins, 15 M. & W. 237 ; Northam v. 
JSurley, 1 E. & B. (365 ; Sampson v. Iloddhwtt, 1 C. B. N. S. 590. 

Plea hy a millowner of a prescriptive right to take water from a 
canal for the use of steam-engines and other purposes : Pochdale 
Canal Co, v. Padclijfe, 18 Q. B. 287. 


Plea justifying the use of the water of a stream as a riparian pro- 
prietor : Pnibrey v. Owen, 6 Ex. 353 ; and see ante, p. 424. 


Plea of a prescriptive right to discharge noxious water into a 
stream : Wright v. Williams, 1 M. & W. 77 ; Hoore v. Webh, 1 C. 
B. N. S. 673. 

Plea of a prescriptive mght to throw refuse into a stream : Mur- 
gatroyd v. Pohinson, 7 E. & B. 391 ; 26 L. J. Q. B. 233 ; Carlyon 
V. Lovering, 1 H. & N. 784; 26 L. J. Ex. 251. 

Plea of a prescriptive right to scour and amend the channel of a 
watercourse : Peter v. Daniel, 6 D & L. 501. 


Plea justifying the obstruction of a watercourse because the plain- 
ts thereby wrongfully discharged water on to defendant" s land : 
Moherts v. Pose, 33 L. J. Ex. 1 ; L. K. 1 Ex. 82 ; and see Nuisance,” 
ante, p. 761. 


ment of the suit. (See Parker v. Mitchell, 11 A. & E. 788 ; Onley v. Q-wr- 
diner, 4 M. & W. 496 ; Lowe v. Carpenter, 6 Ex. 825 ; ante, p. 712.) 

A plea of a prescriptive right to take water for various purposes was held to 
be distributive as to the various purposes, so that the defendant was entitled 
to have the verdict entered for him except as to the purposes which he 
failed in proving. {Rochdale Canal Co, v. Radcliffe, 18 Q. B. 287 ; and 
see ante, p. 439.) 
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JPlea, hy a Tenant, qf a Itight hy non-existing Grant to use the 

Water for a Mill (a). 

That at the times of the alleged grievances J. K. was seised in fee 

of a mill called mill ; and long before the times of the alleged 

grievances, by a deed made between [2>. M.'] the then owner of the 
said land now of the plaintiff, and which said owner [or L. M,"] was 
then seised thereof in fee, and [i^. O.] the then owner of the said mill 
who was then seised in fee of the said miU, and whose estate therein 
the said J. K. had at the times of the alleged grievances respectively 
(but which deed has been lost or destroyed by accident), the said 
then owner of the land now of the plaintifl: [or the saidIX. ifef.] 
granted to the said then owner of the said mill [or the said N. O.] 
and to his heirs and assigns the right for himself and themselves, 
his and their tenants and servants, of diverting and using the water 

of the said river for the working of the said mill ; and by virtue 

of the said grant the defendant, at the times of the alleged grievances 
respective!}^, as and being the tenant of the said J. K. of the said 
mill, was entitled to the right of diverting and using the water of 
the said river for the working of the said mill ; and the alleged 
grievances respectively were uses by the defendant of the said right. 
If the defendant is himself seised in fee instead of being a tenant, the 
plea must he modified accordingly : see the form ^ post, p. 813.] 

Tlea of an express grant of a right to discharge ref use from bleach- 
ing 'leorlcs into the stream, j ustify in gpollution under the right : Ilall 
V. Lund, 1 H. & C. 676; 32 L. J. hlx. 113. 


Ways. 

General Issue (b). 

Not Guilty,*’ ante, p. 697. 

"Plea traversing the Plaintiff's Possession. 

That the plaintiff was not possessed of the said messuage [or 
land] as alleged. 

Plea traversing the Right of Way. 

That the plaintiff was not entitled to the said right of way as 
alleged. 

(a) As to this plea, see “ Waysf post, p. 812. 

(b) By r. 16, T. T. J.853, “ In an action for obstructing a right of way, 
the plea of not guilty will operate as a denial of the obstruction only, and 
not of the plaintiff’s right of way.” (r. 16, T. T. 1863.) The right of way, 
if denied, must be specjifically traversed. 

Whore the right of way is public, and the action only maintainable in 
respect of the special damage incurred by the plaintiff from the obstruc- 
tion (see ante, p. 429 (a) ), the plea of not guilty also denies that the special 
damage was caused by the obstruction. 
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^lea of a 'private Right of Wcty^ under the 2^3 Will. IV, c. 71, 
S8. 2, 6. (C. L. R. Act^ 1852, Sched. B, 46) (a).]* 

That at the time of the alleged trespass he was possessed of land 
the occupiers whereof for twenty \or forty as the case may he'] years 
before this suit enjoyed as of right and without interruption a way 
on foot, and with cattle from a public highway over the said land of 
the plaintiff to the said land of the defendant, and from the said land 
of the defendant over the said land of the plaintiff to the said public 
highway at all times of the year, for the more convenient occupa- 
tion of the said land of the defendant ; and the alleged trespass was 
a use by the defendant of the said way. 

Like pleas : Holford v. Hankinson, 5 Q. B. 585 ; Lowe v. Car- 
penter^ 6 Ex. 825 ; Wmship v. Hudspeth, 10 Ex. 5 j Williams v. 
James, L. E. 2 C. P. 577 ; 36 L. J. C. P. 256. 


Rlea j^istifying Trespasses to Land and the Removal of Fences in 
the Exercise of a Frivate Right of Way, under the 2^3 Will. IF, 
c. 71, s. 5. 

That at the time of the alleged trespasses he was possessed of 
land, the occupiers whereof for twenty [or forty, as the case may he] 
years before this suit enjoyed as of right and without interruption 
a way on foot and with cuttle from a public highway over the said 
land of the plaintiff to the said land of the defendant, and from the 
said land of the defendant over the said land of the plaintiff to the 
said public highway at all times of the year, for the more convenient 
occupation of the said land of the defendant ; and the defendant 
broke and entered the said close of the plaintiff for the purpose of 
using the said way, and in using the same, and in so doing neces- 
sarily trod down the grass growing therein, and because the said 
[fences and gates] had been placed and were then wrongfully in the 
said way obstructing the same, the defendant necessarily broke down 
and destroyed the said [fences and gates] for the purpose of using 
the said way, doing no unnecessary damage in that behalf, which 
are the alleged trespasses. 


Rlea of a private Right of Way hy Rrescription at Common 

Law\h). 

That at the time of the alleged trespass he was seised in fee of 


(g) Where it is wished to repeat the plea of a right of way by prescrip- 
tion, under the 2 & 3 Will. IV, c. 71, s. 2, in respect of a period of forty 
years as well as a period of twenty years, it may be done shortly by refer- 
ence to the previous plea, as follows : — And for a plea, the defen- 
dant repeats the several allegations contained in the plea, substituting 

and alleging the period of forty years for and instead of the period of twenty 
years.’* (See ante, p. 448.) 

As to the nature of riglits of way, the times of prescription, and the mode 
of pleading, see “ Ways,'* ante, p. 429 j ‘‘ Common,” ante, pp. 285, 711 ; the 
observations there made may be applied to other easements. 

(6) A right of way may be claimed by immemorial prescription at common 
law, and may still be pleaded in that form. (See “ Common” ante, p. 712.) 
Such mode of claiming the right of way is applicable where the enjoyment 
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land, and lie and all tliose whose estate he then had therein from 
time immemorial enjoyed a way on foot and with cattle and with 
carriages from a public highway over the said land of the plaintiff 
to the said land of the defendant, and from the said land of the de- 
fendant over the said land of the plaintiff to the said public high- 
way at all times of the year, for the more convenient occupation of 
the said land of the defendant, as to the said land of the defendant 
appertaining ; and the alleged trespass was a use by the defendant 
of the said way. [If the defendant is a tenant, state the seisin in 
fee and the right ofioay in the person so seised for himself and his 
tenants, and then state the demise to the defendant and the use hy 
him of the right, as in the form ante, “ Common,'' p. 713]. 

Pleas of rights of way for spcrial purposes (a) : Parker v. Mitchell, 
11 A. & E. 788 ; Monmouth Canal Co, v. Harford, 1 C. M. & R. 
614 ; Bennison v. Cartwnght, 5 B. & S. 1 ; 33 L. J. Q. B. 137. 


Plea of a private Pightof If ay hy non-existing Grant {h). 

That at the time of the alleged trespass he was seised in fee 
of a close called ; and long before the alleged trespass 


cannot be proved continuously and without interruption or be brought 
down to the cominencenient of the suit, as required lor the ]>eriod8 fixed 
by the Prescription Act. (See Barker v. Mitchell, 11 A. & E. 788 ; Lowe 
v. Carpenter, 6 Ex. 825 ; Cnley v. Gardiner, 4 M, & W. 41)0.) It may be 
advisable to plead a prescription at common law as well as a ]>rescription 
under the statute, in cases where there is any risk of the latter failing in 
proof from the above causes. 

(a) As to the proof of qualified rights of way, sec Cowling v. Higginson, 
4 M. & \V. 245 ; Bare v. Heafheote, 25 L. J. Ex. 215 ; Morant v. Cham- 
berlain, 6 11. & 541 ; 30 L. J. Ex. 299. Any use of the way beyond 
what is justified by the right is a trespass. (Colchester v. Itoheris, 4 M. & 
W. 769 ; Henning v. Burnet, 8 Kx. 187 ; Skull v. Qlenister, 10 C. B. N. S. 
81 ; 33 L. J. 0. P. 185 ; Williams v. James, L. K. 2 C. P. 577 ; 30 L. J. C. 
P. 256.) A rigid of w'ay to a piece of land primd facie restricted to the 
purposes necessary for the ordinary and reasonable use of such land. 
(Williams v. James, supra ; see Ackroyd v. Smith, 10 C. B. 104.) 

If the plea slates tlie right too larg«*ly and it is capable of being distri- 
buted, the verdict may be found partly for tlie plaintiff and partly for the 
defendant. (Knight v. Woore, 3 Bing. N. C. 3 ; Iligham v. liahett, 5 Bing. 
N. C. 622 ; and see C. L. P. Act, 1852, s. 75 ; ante, j). 438.) A count stating 
a right of way too largely cannot be distributed like a plea (Brunion v. 
Halt, 1 Q. B. 792) ; but the variance might be amended. 

The plaintifi* may show under a replication taking issue, without a new 
assignment, that the right of way claimed by the defendant is not so exten- 
sive as alleged, and that the use in resj^ect of which the action was brought 
was not one to whicli his right extended. (Cowling v. Higginson, svpra.) 
But if the plaintiff* relies upon uses of tlie way beyond those claimed and 
justified by the plea, or for trespasses extra viam, he must new assign. 
(See ante, p. 757 ; post, p. 816.) It is sufficient for the defendant to prove 
his right over that part of the land described in the declaration upon which 
the tre8])as8e8 were committed. (Bassett v. Mitchell, 2 B. & Ad. 103 ; 
Tapley v. Wainwright, 5 B. & Ad. 395.) 

(b) The plea of a right of way, or of a right to any other easement, by 
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by a deed made between \_J. K.'] the then owner of the said close 
now of the plaintifi', and which said owner [or J. JE".] was then seised 
thereof in fee, and [Z. M.'] the then owner of the said close called 

, who was then seised thereof in fee, and whose estate therein 

the defendant had at the time of the alleged trespass, (but which 
deed has been lost or destroyed by accident,) the said then owner of 
the said close now of the plaintiff’ [or the said J. iT.] granted to the 

said then ow^ner of the said close called [or the said Z. -3Z], 

and to his heirs and assigns a w'ay on foot and with cattle and car- 
riages from a public high w' ay over the said close now of the plaintiff 

to the said close called and from the said close called over 

the said close now of the plaintiff to the said public highw'ay at all 
times of the year, for the more convenient occupation of the said 

close called , by virtue of which said grant the defendant at the 

time of the alleged trespass w'as entitled to such way as aforesaid ; 
and the alleged trespass was a use by the defendant of the said way. 
[_If the defe7i(lant is a tenant the plea must he modified accordingly^ 
as in the form ante^ p. 810.] 

Like pleas : Mead v. Mrookman^ 3 T. !R. 151 ; Campbell v. IViL 

non-existing grant may sometimes be snyjported by evidence which would 
fail to suj)port a prescriptive riglii of way under the Prescription Act, as 
where there has been an interruption of enjoyment within the period pre- 
scribed by the statute, or where the enjoyment cannot be brought down to 
the cominencenient of the suit. (St*e Parker v. Mitchell^ 11 A. & E. 788 ; 
Onleg v. Gardiner, 4 M. & W. 496 ; Lowe v. Carpenter^ 6 Ex. 825.) It 
may also sometimes be supported by evidence which would fail to support 
a plea of prescription at common law', by reason of the right being shown to 
have commenced within the period of legal memory. Hence it is frequently 
advisable to {dead together in the same case pleas of {>rescription by the 
statute, of prescri{)tiou at common law, and of a non-existing grant. 

Tlie jury are at liberty to presume the gnmt alleged from acts of owner- 
ship for twenty years and uyiwards consistent with the grant alleged in tlie 
plea. (1 Wms. Sauiid. 323 '2 lb. 175 Bright v. Walker, 1 C. M. 

& R. 211, 217 ; Campbell v. Wilson, 3 East, 294 ; Livett v. Wilson 
115.) So that where on the trial of an issue upon this plea the judge 
directed tlic jury that if they thought that the defendant had exercised the 
right of way uniiiterrujitedly for more than twenty years, by virtue of a 
deed, they would find a verdict for the defendant, if they thought there 
liad been no way gmnted by deed they would find for the plaintiff, the 
direction was held to be correct. {Linett v. Wilson, supra ; see Campbell v. 
Wilson, supra ; and see as to the doctrine of lost grants per Cockburn, C.J. 
Bryant v. Foot, 36 L. J. Q. 11. 65, 77 ; L. R. 2 Q. B. 161, 181.) 

Before the C. L. P. Act, 1852, the particularity required in pleading 
made it necessary that the plea of lost grant should specify the particulars 
of the supposed deed as to the date and the names of the parties (see Uendy 
v. Stephenson, 10 East, 55), and the evidence must have been consistent 
witli the particulars stated in the plea. (Blewett^. Tregonning, 3 A. & E. 
554, 583, 585.) At the present day the plea would seem to be good (in sub- 
stance) without mentioning particular names; and as this form of justifica- 
tion is avowedly presumptive only, it may be contended that if a jury are 
disposed to presume at all in favour of sucli a grant, they may more pro- 
perly and more probably do so on a general statement that some former 
owner of the servient tenement granted the casement to some former owner 
of the dominant tenement than on a limited allegation that such a grant 
was made by a particular named grantor to a particular named grantee. 
The practice at judges' chambers, however, differs as to the form in which 
the plea is allowed to be pleaded. 
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son, 3 East, 294 ; Livett v. Wilson^ 3 Bing. 116 ; Flewett v. Tregon* 
ning, 3 A. & E. 554. 

A lilc^ plea by a tenant : Failey v. Stevens^ 12 C. B. N. S. 91 ; 
31 L. J. C. P. 226. 


Pleas of a right of way by express grant: Senhouse v. Christian, 
1 T. B. 561 ; Campbell v. Wilson, 3 East, 294 ; Plant v. James, 6 
B. & Ad. 791 ; Ackroyd v. Smithy 10 C. B. 164 ; Tatton v. Ham- 
mersUy, 3 Ex. 279 ; Henning v. Burnet, 8 Ex. 187. 

Plea of a devise by will of tenements with a right of way : Pear- 
son V. Spencer, 1 B. & S. 571. 

Plea of a right of way under an award of enclosure commissioners : 
Logan v. Burton^ 5 B. & C. 513. 


Plea of a private Bight of Way of Necessity {a). 

That at the time of the alleged trespass he was seised in fee of a 

close called , next adjoining to the said close of the plaintiff ; 

and J. K., whose estate in the said close called the defendant 

then had, was at the time of the making of the conveyance herein- 
after mentioned seised in fee as well of the said close of the plaintiff 

as of the said close called , and the said J. K, being so seised 

of the said closes respectively, before the alleged trespass granted 
the said close of the plaintiff to L. M. and his heirs and assigns ; 
and at the time of the said grant the said J. K. had not, nor had he 
at any time afterwards, nor had the defendant, or any other person 

having the estate of the said J, K, in the said close called , at 

any time any way to or from the said close called otherwise 

than from or to a public highway over the said close of the plaintiff ; 
and by reason thereof the said J. K, and all other persons having 

the estate of the said J. K. in the said close called and the 

defendant so having the estate of the said J. K. therein as aforesaid, 
from and after the time of the said grant necessarily had and of 
right ought to have had a way on foot and wdth horses and carriages 
from the said public highway over the said close of the plaintiff to 

the said close called , and from the said close called over 

the said close of the plaintiff to the said public highway at all times 
of the year, for the necessary use and occupation of the said close 

{a) A right of way of necessity is an incident to a grant of land, where 
there is no access to the land granted except over remaining land of the 
grantor ; also where there is no access to remaining land of the grantor 
except over the land granted. (1 Wms. Saund. 323(6) ; Howton v. Frear- 
son, 8 T. R. 50; Pinnington v. Galland, 0 Ex. 1.) Mere necessity, apart 
from the relation of grantor and grantee does not give any right of way 
over the land of another {Bullard v. Harrison, 4 M. & S. 387 ; and see 
Proctor V. Hodgson, 10 Ex. 824) ; and the plea of a right of way of ne- 
cessity must show how it arises by way of grant. (76.) The right of way 
continues only so long as the necessity lasts, and is extinguished by the 
grantor or grantee obtaining access to the land by other ways {Holmes v. 
Goring, 2 Bing. 76) ; hence the plea must sliow a necessity, by reason of no 
other way, at the time of the trespass. (72>.; Proctor v. Hodgson, 10 Ex. 
824.) It seems that the way of necessity is the way most convenient for 
the purpose. (See Morris v. Edgington, 3 Taunt. 24.) A right of way may 
be also implied, by reason of necessity, upon the devise of lands in several 
parcels. {Pearson v. Spencer, 1 B. & S. 571 ; 3 Ib. 761.) 
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called , the same way being the nearest and most convenient 

way over the said close of the plaintiff to the said close called ; 

and the alleged trespass was a use by the defendant of thesa^id way. 
Like pleas : Howton v. Frearson^ 8 T. 50 ; Buckby v. Coles, 6 
Taunt. 311 ; Holmes v. Goring, 2 Bing. 76. 

Flea of a right of way of necessity created hy devise of the tene^ 
ments to separate devisees, there being no way to the one except over 
the other : Fearson v. fencer, 1 B. S. 671 ; 3 Ib. 761. 


Fl^a of a right of way across a railway between lands of the de- 
fendant severed by the railway, under the Company s Act : Chrand 
Junction Fy. Co, v. White, 8 M. & W. 214. 


FepUcation to a Flea, under the 2^3 Will. IV, c, 71, s. b, of a 
private Fight of Way, traversing the Defendant's Fossession of 
the Land, 

That the defendant was not possessed of the said land as alleged. 


Feplication to a like Flea traversing the Fight of Way, (C. L. F, 

Act, 1852, Sched. B. 54 {a),) 

That the occupiers of the said land did not for twenty [or forty 
as the case may he] years before this suit enjoy as of right and with- 
out interruption the alleged way. 


{a) The defendant’s possession of the land, or the riglit of way appur- 
tenant thereto, may be traversed separately as in the above replications, 
when it is wislied to admit either. A replication taking issue under the 
C. L. P. Act, 1852, 8. 79, may be used ; it will deny both the plaintiff’s 
possession of the land and the right of way, but not that the acts were done 
in exercise of the right. If this last proposition is disputed, it must be 
pointed out by a new assignment. {Ante, p. 757 ; Olover v. Dixon, 9 Ex. 
158; Eastern Co. Ry. Co.\. Dorling, 5 C. 13. N. S. 821 ; 28 L. J. C. P. 202.) 

Under the issue raised by a traverse of the right the plaintiff may prove 
applications by the defendant during the prescribed period for leave to use 
the way, leave and licence during a portion of the period being an interrup- 
tion. {Monmouth Canal Co. v. Harford, 1 C. M. & R. 614 ; Beasley y. 
Clarke, 2 Bing. N. C. 705.) So unity of possession during part of the pe- 
riod {Onley v. Gardiner, 4 M. & W. 496; England v. Wall, 10 M. & W. 
699 ; Clayton v. Corby, 2 Q. B. 813 ; Winship v. Hudspeth, 10 Ex. 5 ; see 
Daniel v. Anderson, 31 L. J. C. 610) ; or any matter inconsistent with the 
simple fact of enjoyment as of right as an easement {Bright v. Walker, 1 
C. M. & R. 211, 219 ; Tickle v. Brown, 4 A. & £. 369, 383), may be proved 
under this issue, and need not be specially replied, {lb.) Any matter not 
inconsistent with the simple fact of enjoyment without interruption and as 
of right must be specially replied, as leave and licence during the whole 
period of twenty years. {Tickle v. Brown, 4 A. & E. 369, 383 ; and see 
Kinloch v. Neoile, 6 M. & W. 795.) The exceptions mentioned in the Pre- 
scription Act (2 & 3 Will. lY, c. 71, ss. 5, 7, 8 ; see ante, p. 286), during 
which the time is not computed, must be specially replied *, as a tenancy for 
life. {Byo v. Mumford, 11 Q. B. 666 ; and see “ Common f ante, p. 714.) 
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^Replication that the way was enjoyed- during the whole period 
alleged hy the leave and licence of the plaintiff: Colchester v. Roberts t 
4 M. & 769 ; Bennison v. Cartwrighty 5 B. & S. 1 j 33 L. J. Q. B. 

137. 

Replication that the toay claimed was enjoyed under a local Act 
until within twenty yearSy when a new Act passed extinguishing that 
way and setting out a new one : Kinloch v. Nevile^ 6 M. & W. 795, 


Replication, to a plea of twenty or thirty years prescription, that 
a term for life was subsisting during the period of prescription (2 & 
2 Will. IV, c, 76, 7) : Clayton v. Corby, 2 Q. B. 813 ; see Bright 

y, 'Walker, 1 C. M. & K. 211 ; Pye v. Mumford, 11 Q. B. 666. 

Replication, to a plea of forty years' prescription, of a term for 
life or years, and that the plaintiff was the reversioner expectant 
upon it, and resisted the claim tcifhin three years after the determi- 
nation of such term (2 & 3 Will. IV, c. 76, s. 8) : see Wright v. Wil- 
liams, 1 M. & W. 77 ; and see Bright v. Walker, supra. [This re- 
plication only applies to easements within the second section of the 
statute. The preceding form applies to prescriptive rights within the 
first and second sections.^ 


New assignment to pleas of right of way : ante, p. 757. 

Plea to new assignment extra viam, that the way was impassable 
through the plainUff s default in repairing, wherefore the dffendant 
tvent extra viam as near the way as he could (a) : see Henns case, Sir 
W. Jones, 296 ; Ahsor v. French, 2 Show. 28 ; Taylor y. Whitehead, 
2 Dong. 744. 

New assignment of trespasses for other purposes and on other oc- 
casions than those justified hy the right of way : Henning y. Burnet, 
8 Ex. 187 ; 22 L. J. Ex. 79 ; Williams v. James, L. B. 2 C. P. 577 ; 
36 Jj. J. C. P. 256 ; see ante, p. 757. 


Plea of a public Right of Way. 

That at the time of the alleged trespass there was and of right 
ought to have been a common and public highway over the said land 
of the plaintiff for all persons to go and return on foot and with 
horses, cattle, and carriages, at all times of the year at their free will 
and pleasure ; and the alleged trespass was a use by the defendant of 
the said highway. 

Tike pleas : Rouse v. Bardie, 1 H. Bl. 351 ; Petrie v. Nutiall, 
11 Ex. 569 ; Pipe v. Fulcher, 1 E. & E. Ill ; 28 L. J. Q. B. 12. 


(a) A person entitled to the use of a private way over the land of another 
has no right to deviate from it in consequence of its being impassable, unless 
it was the duty of the owner of the land to repair the way and it has be- 
come impassable through his default in not repairing. The grantor of the 
way or owner of the servient tenement is not bound to repair it by the 
common law. {Taylor y. Whitehead, 2 Doug. 744; Bullard v. Harrison, 
4 M. &, S. 387.) It seems that if a public way is impassable, a person using 
it has a right to deviate extra viam. {Ib . ; Q-ule on Easements, 4tb ed. 491.) 
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JPlea of a public Sighway justifying the Memoval of Obstructions, 

That at the time of the alleged trespasses there was and of right 
ought to have been a common and public highway over the said 
land of the plaintiff for all persons to go and return, on foot and 
with horses, cattle, and carriages, at all times of the year, at their 
free will and pleasure ; and the defendant, having occasion to 
use the said way, then entered into and upon the said land of the 
plaintiff and along the said highway, then using the same as he 
lawfully might for the cause aforesaid ; and because the said [wall] 
had been erected, and then was wrongfully in and across the said 
highway, obstructing the same and preventing the convenient use 
thereof, the defendant necessarily pulled down and destroyed the 
said [wall] for the purpose of using the said highways doing no 
unnecessary damage in tliat behalf, which are the alleged trespasses. 

Like pleas: Webber v. Spdrkcs, 10 M. & W. 485; JSlwood v. 
JBullock, 6 Q. B. 388 ; Bracegirdle v. Peacock^ 8 Q. B. 174; Dawes 
V. SaickinSy 8 C. B. N. S. 848 ; 29 L. J. C. P. 343 ; Morant v, 
Chamberlain^ 6 H. & N. 540 ; 30 L. J. Ex. 299. \^As to when to re- 
ply and when to new assigii to this pleUy see ante,, pp. 757, 812.] 


Plea justifying the remoiml of obstructions from a public highway 
under the authority of the Metropolis Local Management Act : Le 
iN erc V. Vestry of Mile Pnd^ 8 K. & B. 1054 ; 27 L. el. Q. B. 208. 

A like plea of justification under the authority of a local Board of 
Health : Morant Chamberlain^ 6 H. & N. 540; 30 L. J. Ex. 299. 


Beplication of a right by custom to erect booths on the highway at 
a fair : JElwood v. Bullock^ 6 Q. B. 383. 

Beplication of a prescriptive right to place goods upon the public 
way : Morant v. Chamberlain, supra. 


Pica of a public right of way along a navigable river, justifying 
the destruction of a weir fixed in the channel : Williams v. Wilcox, 
8 A. & E. 314. 

A like plea justifying trespasses on a landing stage of the plain- 
tiff : Eastern Counties By, Co, v. Dorling, 5 C. N. S. 821 ; 28 

L. J. C. P. 202. 


Witness. 


General Issue (a). 

I^ot Guilty,” ante, p. 697. 


{a) The plea of not guilty does not deny that the evidence of the defeki- 
dant was material in the former action, or that the plaintiff had a good 
cause of action therein, when the latter allegation, which is involved in the 

2 N 
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Flea that the Testimony of the Defendant was not material. 

That the appearance and testimony of the defendant were not, 
nor was either of them, necessary or material on behalf of the 
plaintijff on the trial of the said issues or any of them, as alleged. 


Flea that a reasonable sum was not paid or tendered to the de~ 
fend ant for his expenses as a witness : see Detteley v. McLeod, 3 
Bing. JSr. C. 405. 


former, is expressly stated. {Needham v. Fraser, 1 C. B. 815 ; and see 
Mulleti V. Hunt, 1 C. <fe M. 752, 764.) Where the declaration showed that 
several issues had been joined in the former action, and charged that the 
plaintiff* had incurred costs by reason of the defendant not obeying a sub- 
poena, a plea traversing that the plaintiff had a good cause of action was 
held bad, because the plaintiff might, notwithstanding, have sustained 
damage in respect of the costs of some of the issues on which he might have 
succeeded by the testimony of the defendant. {Couling v. Coxe, 6 C. B. 
703 ; and see “ Wltnessf ante, p. 431.) 
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DEMURRER {a). 


(a) Demurrer.'] — Demurrer is the formal mode in pleading of disputing 
the sufficiency in law of the pleading of the other side. 

Before the C. L. P. Act, 1852, demurrers were of two kinds, peneral and 
special. Upon general demurrer no objection could be taken to mere de- 
fects of form in the pleading demurred to, for it was enacted by the statutes 
27 Eliz. c. 5, and 4 Anne, c. 16, that where any demurrer sliould be joined 
the judges should give judgment ac(;ording as the very right of the cause and 
matter in law should appear unto them, without regarding any imperfec- 
tion, omission, defect, or want of form, except those only which the party 
demurring should specially and particularly set down and express, together 
with his demurrer, as causes of tlie same. When the grounds of objection 
were specailly and particularly set down and expressed, the demurrer was 
called a special demurrer ; when not, it was called a general demurrer. 

By the C. L. P. Act, 1852, s. 50, it is enacted that “ either party may ob- 
ject to the pleading of the opposite party on the ground that such pleiiing 
does not set forth sufficient ground of action, defence, or reply, as the case 
may be ; and where issue is joined on such demurrer, the Court shall pro- 
ceed and give judgment according as the very right of the cause and matter 
in law shall appear unto them, without regarding any imperfection, omis- 
sion, defect in or lack of form ; and no judgment shall be arrested, stayed, 
or reversed for any such imperfection, omission, defect in or lack of form.” 

By 8. 51, “no pleading shall be deemed insufficient for any defect which 
could heretofore only be objected to by special demurrer.” 

By 8. 52, “ if any pleading be so framed as to prejudice, embarrass, or 
delay the fair trial of the action, the opposite party may apply to the Court 
or a judge to strike out or amend sucli pleading, and the Court or any judge 
shall make such order respecting the same, and also respecting the costs of 
the application, as such Court or judge shall see fit.” 

There is now therefore but one kind of demurrer, and this is admissible 
only when the pleading of the opposite party is bad in substance. Objec- 
tions which could formerly be taken by way of special demurrer, as objec- 
tions on the ground of argumentativeness, want of particularity, repugnance, 
duplicity, etc., when not amounting also to matter of substance, are no 
longer grounds of demurrer, and are to be remedied, if necessary, by the 
summary method provided by the s. 52 and by the general summary juris- 
diction of the Court. Duplicity in pleas or subsequent pleadings, pleaded 
without leave of the Court or a judge, may sometimes amount to a violation 
of the s. 81 of the Act, (see ante^ p. 441,) and entitle the other party to 
sign judgment. 

A departure in pleading is matter of substance, and ground of general de- 
murrer. {Bartlett v. Wells, 1 B. & S. 836 ; 31 L. J. Q. B. 57 ; Brine v. Great 
Western By. Co., 2 B. & S. 402 ; 31 L. J. Q. B. 101 ; Thames Ironworks and 
Shipbuilding Co. v. Royal Mail Steam Packet Co., 13 C. B. N. S. 358 ; 31 
L. J. C. P. 169.) 

By the C. L. P. Act. 1852, s. 89, it is provided that “ the form of a de- 
murrer shall be as follows or to the like effect : 

“ The defendant by his attorney [or in person, etc. or plaintiff] says 
that the declaration [or plea, etc.] is bad in substance.” 

. 2n2 



820 


Demurrer, 


And in the margin thereof some substantial matter of law intended to be 
argued slig.ll be stated ; and if any demurrer sliall be delivered without such 
statement, or with a frivolous statement, it may be set aside by the Court or 
a judge, and leare may be given to sign judgment as for want of a plea ; and 
the form of a joinder in demurrer shall be as follows, or to the like effect : — 

“ The plaintiff [or defendant] says that the declaration [or plea, etc.] 
is good in substance.” 

A demurrer is within the s. 54 of the C. L. P. Act, 1852, which requires 
that “ every pleading shall be entitled of the proper Court, and of the day 
of the month and the year when the same was pleaded, and shall bear no 
other time or date.” (8ee ante^ p. 433.) 

The effect of a demurrer is, that the party demurring thereby confesses on 
the record that for the purposes of the demurrer all the matters of fact 
pleaded are to bo taken to be true (1 Wms. Saund. 337, n. 3) ; but denies 
tliat tliey are sufficient in their legal effect to constitute the right or defence 

which is maintained bv the other side. An issue in law is thus raised which 

«- 

is decided by the Court after argument. 

The Court upon the argument of a demurrer (except in the case of a 
demurrer to a plea in abatement) will look over the whole record, and con- 
sider as well the previous pleadings as the particular pleading demurred to, 
and give judgment for the party who on the whole appears to be entitled to 
it. (Steph. PI. 7th ed. 141.) But a plaintiff is not entitled to recover in 
respect of a cause of action which is not stated in his declaration and is 
disclosed only in the defendant’s plea. {Marsh v, Bnlteel^ 5 B. & Aid. 507.) 

When a pleading is clearly bad in substance, it is generally advisable to 
demur to it, as the judgment upon the demurrer (except a judgment for the 
plaintiff on a demurrer to a plea in abatement) will be final, and determine 
the cause, or the part of it to which the demurrer relates, in the simplest 
and cheapest manner ; and the demurrer will prevent the possibility of the 
defect being aided by pleading over or by verdict. As to the effect of a 
verdict in curing defects in pleading, see 1 Wms. Saund. 228; Lord Dela^ 
mere v. T?ie Queen, 36 L. J. Q. B. 313 ; L. R. 2 H. L. 410. 

But although a party may eleet not to demur to a defective pleading, he 
may be able to object to it at a later stage, eitlier upon a subsequent demurrer, 
or by motion in arrest of judgment, or for judgment non ohsi ante veredicto ^ 
or by error. There is, however, a disadvantage in taking the objection by a 
motion in arrest of judgment, or for judgment 7ion ohsta^ite vet'edicto, by 
reason of the enactments of tlio C. L. P. Act, 1852, with respect to such 
motions. For by that statute, s. 143, upon any such motion the party whose 
pleading is alleged to be defective may, by leave of the Court, suggest any 
omitted facts or otlier matter which, if true, would remedy the defect ; and 
such suggestion may be jileaded to, and the issues thereon tried as in an or- 
dinary action. By s. 144, the judgment is made to follow the result of the 
suggestion, as if it had been originally stated in the pleading, and the costs 
of the issues are given to the successful party. And by s. 145, the party 
against whom judgment is given is entitled to the costs of any issues in fact 
arising out of the defective pleading on which he has succeeded. These 
provisions, it will be observed, do not extend to cases where error is brought. 
As to the practice under these sections, see Day’s C. L. P. Acts, 3rd ed. 124, 

It may frequently happen that a party who is in a position to demur to 
the preceding pleading may be able to strengthen his own case by adding 
some fact which does not yet appear on the record ; in such case the most 
advisable course is to abstain from demurring, and to plead the additional 
fact or facts as if by way of answer to the preceding pleading, and then tlie 
other party will be compelled to demur (assuming the new facts to be true), 
and will thereby admit the new facts ; and the party pleading will thus gain 
the advantage of objecting upon the argument to the original defective 
pleading with the benefit of the added facts. 
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Where a pleading states a deed or an agreement or other written docu- 
ment according to its supposed legal ettect, and tlie opposite party admits 
the instrument in fact but disputes the construction put upon it*it is often 
convenient for the latter to set out the writing verbatim in his pleading in 
order that the party relying on the document may be compelled to demur, 
and so raise the question as to the legal construction upon the demurrer. (See 
C. L. P. Act, 1852, s. 56 ; p. 438 ; Sim v. EdmatKis^ 15 C. B. 240 ; and 
see ante^ p. 467.) 

It is often practicable and advisable to raise the real question in the case 
by means of a demurrer, in the manner above described, which has the ad- 
vantage of a special case without the necessity of the mutual agreement 
of the parties. When it is intended to adopt tliis course, care must be 
taken not to insert any allegation in the pleading which can bQ successfully 
traversed. 

Pleading and Demurring to the same Pleading . — At common law a party 
had the alternative cither to plead or to demur to the pleading of his oppo- 
nent, but was not at liberty both to plead and demur to the same pleadiiig. 
{Bayleg v. Balcer, 1 Dowl. N. S. 891.) It was thought expedient to allow 
this liberty, subject to the leave of the Court or a judge. Accordingly it 
was enacted by the C. L. P. Act, 1862, s. 80, that “ either ]>artv may, by 
leave of the Court or a judge, plead and demur to the same pleading at the 
same time, upon an allidavit by such party or his attorney, if r(*quircd by 
the Court or a judge, to the efieet that he is advised and believes that he has 
just ground to traverse the several matters ])roposed to be traversed by him, 
and that the several matters sought to be pleaded by way of confession and 
avoidance ai*e respeclively true in substance and in fact, and that he is 
further advised and believes that the objections raised by such demurrer 
are good and valid objections in law; and that it shall be in the discretion 
of the Court or a judge to direct which issue shall be first disposi'd of.” 

By r. 62, U. T. 1853, “ Whore issues in law and fact are raised, the costs 
of the several issues, both in law and fact, will follow the finding or judg- 
ment, and if the party entitled to the general costs of the cause obtain a 
verdict on any material issue, he will also be entitled to the general costs 
of the trial ; but if no material issue in fact be found for the jiarty other- 
wise entitled to the general costs of the cause, the costs of the trial shall be 
allowed to the opposite party.” 

It is discretionary in the Court or a judge to allow a party to plead and 
demur together, although an affidavit is made ms reijuired by the above sec- 
tion. {Thompson v. Knowles, 24 L. J. Ex. 43.) Where the defendant ob- 
tained leave to traverse and demur to the surrejoinder, and judgment was 
given against him on the demurrer on the ground that his plea was bad, 
the Court refused to rescind the order as to the traverse, because the defen- 
dant was entitled to a writ of error on the plea. {Sheehg v. The Professional 
Life Ass. Co., 13 C. B. 801.) After judgment on the demurrer the Court 
has no power to postjione the trhd of the issue in fact until the issue in 
law has been finally disposed of in a court of error. {Lumleg v. Q-ye, 2 E. 

B. 216.) The affidavit mentioned in s. 80 (suj^ra) is seldom required. 

If issues in fact are raised, it is not advisable for a plaintiff to demur, 
where he can with safety avoid it, as he would tliereby delay the final judg- 
ment and the recovery of his demand. Where there is a demurrer, either 
party may set it down for argument ; so that although the plaintiff only 
(unless the Court or a judge interferes, or the plaintilf is in default) has the 
control of the issues in fact (see Crucknell v. Trueman, 9 M. & W. 684), 
the defendant may be able, where it is in his interest to do so, to get the 
demurrer tried first. In determining which issues should be tried first, it 
must be borne in mind that no amendment of a defective pleading is allowed 
on the demurrer after the trial of the issues of fact. {Crucknell v. Trueman, 
sujpra.) Before the C. L. P. Act, 1852, it was the interest of both parties 
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And in the margin thereof some substantial matter of law intended to be 
argued shy 11 be stated ; and if any demurrer shall be delivered without such 
statement, or with a frivolous statement, it may be set aside by the Court or 
a judge, and leave may be given to sign judgment as for want of a plea ; and 
the form of a joinder in demurrer shall be as follows, or to the like effect : — 

The plaintiff [or defendant] says that the declaration [or plea, etc.] 
is good in substance.” 

A demurrer is within the s. 54 of the C. L. P. Act, 1852, which requires 
that “ every pleading shall be entitled of the proper Court, and of the day 
of the month and the year when the same was pleaded, and shall bear no 
other time or date.” (See ante^ p. 433.) 

The effect of a demurrer is, that the party demurring thereby confesses on 

tlie record that for the purposes of the demurrer all the matters of fact 

pleaded are to be taken to be true (1 Wms. Saund. 337, n. 3) ; but denies 

that they arc sufficient in their legal effect to constitute the right or defence 

which is maintained by the other side. An issue in law is thus raised which 

«> 

is decided by the Court after argument. 

The Court upon the argument of a demurrer (except in the case of a 
demurrer to a plea in abatement) will look over the whole record, and con- 
sider as well the previous pleadings as the particular pleading demurred to, 
and give judgment for the party who on the whole appears to be entitled to 
it. (ISteph. PI. 7th ed. 141.) But a plaintiff is not entitled to recover in 
respect of a cause of action which is not stated in his declaration and is 
disclosed only in the defendant’s plea. {Marsha. Bulteel^ 5 B. & Aid. 507.) 

When a pleading is clearly bad in substance, it is generally advisable to 
demur to it, as the judgment upon the demurrer (exce|)t a judgment for the 
plaintiff on a demurrer to a plea in abatement) will bo final, and determine 
the cause, or the part of it to which the demun’cr relates, in the simplest 
and cheapest manner ; and the demurrer will prevent the possibility of the 
defect being aided by pleading over or by verdict. As to the effect of a 
verdict in (mring defects in pleading, see 1 Wms. Saund. 228 i Lord Dela- 
mere v. The Qiieen^ 36 L. J. Q. B. 313 ; L. K-. 2 H. L. 410. 

But although a party may elect not to demur to a defective pleading, he 
may be able to object to it at a later stage, either upon a subsequent demurreT, 
or by motion in arrest of judgment, or for judgment non obstante veredicto, 
or by error. There is, however, a disadvantage in taking the objection by a 
motion in arrest of judgment, or for judgment non obstante veredicto, by 
reason of tlic enactments of the C. L. P. Act, 1852, with respect to such 
motions. For by tliat statute, s. 143, upon any such motion the party whose 
pleading is alleged to be defective may, by leave of the Court, suggest any 
omitted facts or other matter which, if true, would remedy the defect ; and 
such suggestion may be pleaded to, and the issues thereon tried as in an or- 
dinary action. By s. 1-14, the judgment is made to follow the result of the 
suggestion, as if it had been originally stated in the pleading, and the costs 
of the issues are given to the successful party. And by s. 145, the party 
against whom judgment is given is entitled to the costs of any issues in fact 
arising out of the defective [)lea(ling on which he has succeeded. These 
provisions, it will be observed, do not extend to cases w here error is brought. 
As to the practice under these sections, see Day’s C. L. P. Acts, 3rd ed. 124. 

It may frequently happen that a party who is in a position to demur to 
the preceding pleading may be able to strengthen liis own case by adding 
some fact which does not yet appear on the record ; in such case the most 
advisable course is to abstain from demurring, and to plead the additional 
fact or facts as if by way of answer to the preceding pleading, and then the 
other party will be compelled to demur (assuming the new facts to be true), 
and will thereby admit the new facts ; and the party pleading will thus gain 
the advantage of objecting upon the argument to the original defective 
pleading with the benefit of the added facts. 
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Where a pleading states a deed or an agreement or other written docu- 
ment according to its supposed legal ettect, and the opposite party admits 
the instrument in fact but disputes the construction put upon it,* it is often 
convenient for the latter to set out the writing verhatim in his pleading in 
order that the party relying on the document may be compelled to demur, 
and so raise the question as to the legal construction upon the demurrer. (SSee 
C. L. P. Act, 1852, s. 56 ; anie^ p. 438 ; Sim v. Edmands^ 15 C. 13. 240 ; and 
see antcy p. 467.) 

It is often practicable and advisable to raise the real question in the case 
by means of a demurrer, in the manner above described, which has the ad- 
vantage of a special case without the necessity of the mutual agreement 
of the parties. When it is intended to adopt this course, care must be 
taken not to insert any allegation in the pleading which can be successfully 
traversed. 

Pleading and Demurring to the same Pleading. — At common law a party 
had the alternative either to plead or to demur to the pleading of his oppo- 
nent, but was not at liberty both to plead and demur to the same jdeadiiig. 
{Bagley v. Baker^ 1 Dowl. N. S. 891.) It was thought expedient to allow 
this liberty, subject to the leave of the Court or a judge. Accordingly it 
was enacted by tlio C. L. P. Act, 1862, s. 80, that “ eitlier ])artv may, by 
leave of the Court or a judge, plead and demur to tlie same pleading at the 
same time, upon an ailidavit by sucli party or his attorney, if required by 
the Court or a judge, to tlic eilect that he is advised and believes that he has 
just ground to traverse tlie several matters proposed to be traversed by him, 
and tliat the several matters sought to be pleaded by way of confession and 
avoidance are respe(jtively true in substance and in fact, and that he is 
further advised and believes tliat the objections raised by such demurrer 
are good and valid objections in law ; and that it shall be in the discretion 
of the Court or a judge to direct which issue shall be first disposed of.” 

By r, 62, 11. T. 1853, “ Where issues in law and fact are raised, the costs 
of tlie several issues, both in law and fact, will follow the finding or judg- 
ment, and if the party entitled to the general costs of the cause obtain a 
verdict on any material issue,.ho will also be entitled to the general costs 
of the trial ; but if no material issue in fact be found for the party other- 
wise entitled to the general costs of the cause, the costs of the trial shall be 
allowed to the opposite party.” 

It is discretionary in the Court or a judge to allow a party to plead and 
demur together, although an affidavit is made as required by the above sec- 
tion. {Thompson v. KnowleSj 21 L. J. Ex. 43.) Where the defendaiit ob- 
tained leave to traverse and demur to the surrejoinder, and judgment was 
given against him on the demurrer on the ground that his plea was bad, 
the Court refused to rescind the order as to the traverse, because the defen- 
dant was entitled to a writ of en*or on the plea. {Sheehy v. The Professional 
Life Ass. Co.y 13 C. B. 801.) After judgment on the demurrer tlie Court, 
lias no power to postpone the trial of the issue in fact until the issue in 
law has been finally disposed of in a court of error. {Ijiimley v. G^ye^ 2 E. A 
B. 216.) The affidavit mentioned in s. 80 {supra) is seldom required. 

If issues in fact are raised, it is not advisable for a plaintiff’ to demur, 
where he can with safety avoid it, as he would thereby delay the final judg- 
ment and the recovery of his demand. Where there is a demurrer, either 
party may set it down for argument ; so that although the plaintiff* only 
(unless the Court or a judge interferes, or the plaintiff’ is in default) has the 
control of the issues in fact (see Crucknell v. Trueman, 9 M. & W. 684), 
the defendant may be able, where it is in his interest to do so, to get the 
demurrer tried first. In determining which issues should be tried first, it 
must be borne in mind that no amendment of a defective pleading is allowed 
on the demurrer after the trial of the issues of fact. {CrucJcnell v. Trueman^ 
supra.) Before the C. L. P. Act, 1852, it was the interest of both parties 
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Demurrer to a Declaration* (C. L. P. Act^ 1852, s. 89.) 

In the Queen’s Bench [or Common Pleas or Exchequer of Pleas]. 

The day of , a.d. . 

F, ") The defendant, by G. H. his attorney [or in person, 
ats. > or if there is a plea precedi)} g the demurrer the defen- 
B. ) dant] says that the declaration is bad in substance. 

A matter 

of law intended to be argued is [state a substantial ground of de^ 
murrer (a)]. 


to argue the demurrer first in so far as one might obtain leave t-o amend 
the pleading demurred to, and the other might obtain leave to withdraw 
his demurrer and plead ; but since that Act, as the party demurring gene- 
rally pleads also, he cannot in any event improve his position ; and it is his 
interest to try the issues in fact first, so as to preclude his opponent from 
amending his pleading upon the argument of the demurrer. 

Cross De)nurrers.~\ — Cross demurrers are where each party demurs to 
some pleading of his adversary. In arguing cross demurrers the practice in 
the Courts of Queen’s Bench and Common Pleas is for the plaintifi‘ to 
begin ; but in the Court of Exchequer the party demurring first is held 
entitled to begin. {Hal head v. Young ^ 6 E. & B. 312 ; 25 L. J. Q. B. 290 , 
Hill V. Cowdery^ 1 H. & N. 360; 25 L. J. Ex. 285; Churchward v. The 
Queen^ L. R. 1 Q. B. 173, 184 ; Redwag v. Sweet ijig, L, R. 2 Ex. 400 ; 36 
L. J. Ex. 185 ; Ragle v. Charing Ci'oss lig. Co.^ L. R. 2 C. P. 638, 640 ; 
36 L. J. C. P, 297.) The party beginning has the right to reply. 

{a) Marginal Note.'\ — The statement in the margin required by the C. L* 
P. Act, 1852, 8. 89, of tlie substantial matter of law intended to be argued* 
must be something more particular than a more rop(;tition of the demurrer ; 
thus under the former rule of Court to the same efiect the marginal statement 
“that the matters disclosed by the plea contained no justification,” was 
held insufficient. (Ross v. Robeson^ 3 Dowl. 779.) The statement of one 
point is enough. (lb.) WJiere several demurrers were pleaded to several 
pleas on the same grounds, it was lield sufficient to make tlie statement in. 
full in the marginal note to the first demurrer, and to refer to it in the others. 
(Braham v. Watkins^ 16 M. & W. 77.) A statement of the matter to bo 
argued will not be deemed frivolous if the point raised by it be arguable, 
because the effect of setting aside a demurrer is to deprive the party of his 
writ of error ; but if it be obviously frivolous, or be pleaded in direct oppo- 
sition to some decided case, or amount to saying nothing, the demurrer 
would be set aside and judgment allowed as for want of a plea. (Papineau 
v. King^ 2 Dow], N. S. 228; Tucker v. Barnesleg^ 16 M. & W. 56 ; and see 
Hall V. Conder, 2 C. B. N. S. 22 ; 26 L. J. C. P. 251.) Tlie omission or 
insufficiency of the marginal statement is an irregularity, and is ground for 
setting aside the demurrer under tlie above section ; but it is no objection 
to the demurrer being argued. (^Lacey v. Umbers^ 3 Dowl. 732 ; and see as 
to the application to net aside the demurrer, 2 Chit. Pr. 12th ed. 926.) 

The marginal statement of the ground of demurrer is altogether distinct 
from the points whicli are to be delivered to the judges with the demurrer 
books. The object of the latter is to inform the Court of the points of law 
intended to be argued ; whereas the marginal note is only required as a 
voucher for the sufficiency or bona fides of the demurrer. The points for 
argument are not restricted by the marginal statement. 
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Demurrer to Dart of a Declaration (a). 

In the . 

The day of , a.d. . 

jP. The defendant, by 6r. D. his attorney, [or in person, 

ats. > or if there is a plea preceding the demurrer tne de- 

B, j fendantj as to the count of the declaration, [or the 

A matter breach first or secondly, or as the case may he^ above as- 

of law in- signed, or as to so much of the count as alleges 

tended to that or as charges the defendant with or as relates to, 
be argued eic.^ says that it is bad in substance, 
is [state a 

substantial ground of demur rer\ 


(a) The demurrer should be confined to that part of the declaration which 
is insufficient, as in the above form. (See Wyatt v. Harrison^'i B. &> Ad. 871.) 
It was formerly the practice of the courts if a demurrer was too large, that 
is, if it covered matters which were sufficient in law, to give judgment for 
the plaintiff on the whole demurrer. {Hinde v. Oray^ 1 M. & G. 195, 201 {a) ; 
Brice V. Williams^ 1 M. & W. fi ,* Teague v. Morse^ 2 M. & W. 599 j Par^ 
rett Navigation Co. v. Slower., 6 M. & W. 564.) But it has since been re- 
cognized that the practice of overruling demurrers as being too large is 
wrong, and that judgment should be given upon the whole record, and 
should bo for tlie ])laintiff only for so much of the declaration as is suffi- 
cient and against him for the residue. {Briscoe v. Billy 10 M. & W. 735 ; 
per Parke, B., Daioson v. Wrenchy 3 Ex. 359, 365 ; and see 1 Wms. 
Saund. 285 i, (9) ; 2 Ib. 379.) Thus, in the case of a general demurrer 
to two counts, one of which is good and the other bad, the plaintiff has 
judgment on the good count and not on the otlier. {Briscoe v. Bill, supra.) 
So where a declaration a.ssigned two breaches, and one of them only was 
well assigned, but tlie demurrer went to the whole declaration, the judg- 
ment for the plaintiff was confined to that breach which was well assigned. 
{Slade V. Bawley, 13 M. & W. 757.) 

But where a plea is pleaded to several counts or breaches, and is bad as 
to some of them, upon demurrer it is bad altogether, and it cannot be con- 
strued distributively under the C. L. P. Act, 1852, s. 75, a^ite, pp. 438, 440, 
so as to be good in part. (Steph. PI. 7th ed. 355 ; Parratt v. Goddard, 1 
Bowl. N. S. 874; Christopherson v. Bare, 11 Q. B. 473; Chappell v. 
Davidson, 18 C. B. 194 ; 25 L. J. C. P. 225 ; see Blagrave v. Bristol Water- 
works Co., 1 H. & N. 369 ; 26 L. J. Ex. 57 ; Ooldsmid v. Bampton, 5 C. 
B. N. S. 94, 103.) As to which party is entitled to succeed upon a demurrer 
to an immaterial allegation, see Beindel v. Schell, 4 C. B. N. S. 97 ; 27 L. 
J. C. P. 146 ; Stranks v. St. John, 36 L. J. C. P. 118. 

Upon a demurrer to one count or part of a count the plaintiff may enter 
a nolle prosequi as to the causes of action to which the demurrer is pleaded 
{Milliken v. Fox, 1 B. & P. 157 ; Bertram v. Gordon, 6 Taunt. 445), or to 
the residue of the declaration. (See Quarrington v. Arthur, 11 M. & W. 
491.) But the defendant cannot enter a nolle prosequi as to part of the 
matter demurred to, where by so doing he would take away the grounds of 
demurrer ; as in the case of a demurrer to the whole declaration for a mis- 
joinder of counts, a nolle prosequi cannot be entered as to one of the counts 
{Drummond v. Borant, 4 T. R. 360; Butler v. Mapp, 10 Bing. 391 ; see 
Kitchenman v. Skeel, 3 Ex. 49) ; and see further as to meeting a demurrer 
by a nolle prosequi, 1 Wms. Saund. 207 a-, 2 Chit. Pr. 12th ed. 1513. 
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Pemurrer to a Plea or subsequent Pleading. 

In the . 

' The day of , a.d. . 

The plaintiff [or defendant] says that the plea [or 

V. f or ats. > plea or the replication or the replication to the 

P.J B.) plea or the rejoinder, or as the case may he, par- 

A matter ticulariztng the pleading to luhlch the demurrer is 
of law in- addressed'] is bad in substance, 
tended to 

be argued is [state a substantial ground of demurrer]. 


Joinder in Pemurrer. (C. X. P. Act, 1852, s. 89 (o^).) 

In the . 

The day of , a.d. . 

B.^ The plaintiff [or defendant] says that the declaration 

V. S or ats. > [o-r count or plea or plea or as the case may 

P.j B.) be] is good in substance. 


{a) By the r. 14, II. T. 1853, “The iiarty demurring may give a notice 
to the opposite party to join in demurrer in four days, wliicli notice may be 
delivered separately or indorsed on the demurrer, otlierwise judgment.’* 
(See Chit. Forms, 10th ed. 492.) 

The plaintiff cannot himself add the joinder in demurrer, as he might a 
joinder in issue. {Mullins v. Cox, 7 Dowl. (>60.) But he sometimes obtains 
the right of doing so by its being imposed on the defendant as a condition 
of allowing the latter to })lead a questionable plea together with others, or 
for some like cause, where the plaintil!‘ might otherwise be delayed. Where 
the plaintiff has added a joinder ol issue for the defendant (see ante, p. 458), 
the defendant may within four days strike out the joinder of issue and 
demur, giving notice to the plainiilf to that cheet. (See Chit. Forms, lOth 
ed. 493.) 

As to the making up and delivery of the demurrer books and points for 
argument, and further as to the proceedings upon demurrer, see r. 14-17, 
H. T. 1853 ; and see 2 Chit. Pr. 12th ed. 928 ; Chit. Forms, 10th ed. 494. 

In making up the demurrer book care should be taken to insert the date 
of the writ of summons, as in an issue in fact (see a)de, p. 459), tlie date 
being often material upon the argument. The Court is presumed to have 
the writ before them on demurrer. (Ryalls v. Bramall, 1 Ex. 734.) 
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APPENDIX 


OF 

EECENT STATUTES AND GENERAL RULES 
RELATING TO PLEADING (a). 


THE COMMON LAW PROCEDURE ACT, 1852. 
(15 & 16 ViCT. CAP. 76.) 


An Act to amend the JProcess^ Practice^ and Mode of 
Pleading in the Superior Courts of Common Lato at 
Westminster i and in the Superior Courts of the Counties 
Palatine of Lancaster and Durham, 

[30th June, 1852.] 

W HEREAS the process, practice, and mode of pleading in the su- 
perior courts of common law at Westminster may be rendered 
more simple and speedy : be it enacted by tlie Queen’s most ex- 
cellent Majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present parliament 
assembled, and by the authority- of the same, as follows : 

1. The provisions of this Act shall come into operation on the Comiaencp- 
twenty-fourth day of October in the year of our Lord one thou- meat of Act. 
sand eight hundred and fifty -two. 


And with respect to the writs for tlie commencement of per- 
sonal actions in the said Courts against defendants, whe- 
ther in or out of the jurisdiction of the Courts, be it enacted 
as follows : 


Writ» far 
Commence- 
ment of 
Actiom, 


2. All personal actions brought in her Majesty’s superior Personal ac- 
Courts of common law, where the defendant is residing or sup- 
posed to reside within the jurisdiction of the said Courts, shall be resfdes^*' 
commenced by writ of summons in the form contained in the within the 
Schedule (A.) to this Act annexed, marked No. 1, and in every jurisdiction, 
such writ and copy thereof the place and county of the residence menced^by 
or supposed residence of the party defendant, or wherein the de- writ of sum- 
fendant shall be or shall be supposed to be, shall be mentioned ; ruons in 
and such writ shall be issued by any one of the officers of the gehJduie ’ 
said Courts respectively by whom like process hath been hereto- (A), 
fore issued from such Court, or by such other officer as the Court 
shall direct. (See ante^ p. 642.) 


(a) References are given throughout the Appendix to tlie pas- 
sages in the body of the work in which the several enactments 
and rules are commented on or cited. 
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No form or 
cause of ac- 
tion to be 
mentioned in 
writ. 

Writ to state 
names of all 
defendants 
and for only 
one action. 

Writ to be 
dated of day 
of issuing, 
and tested 
in name of 
chief or 
senior judge. 


Indorsement 
of debt and 
costa on writ 
and copy of 
writ for a 
debt, with 
notice that 
proceedings 
will be 
stayed on 
payment 
within four 
days. 


Kenewal of 
writ of sum- 
mons to save 
the Statute 
of Limita- 
tions, and 
for other 
purposes*. 


Production 
of renewed 
writ evi- 
dence of 


Appendix. 

3. It shall not be necessary to mention any form or cause of 
action in any writ of summons, or in any notice of writ of sum- 
mons, issued under the authority of this Act. (See ante, pp. 
11, 36, 58, 94, 274.) 

4. Every writ of summons shall contain the names of all the 
defendants, and shall not contain the name or names of any de- 
fendant or defendants in more actions than one. (See ante, p. 5.) 

5. Every writ of summons shall bear date on the day on which 
the same shall be issued, and shall bo tested in the name of the 
Lord Chief Justice or Lord Chief Baron of the Court from which 
the same shall issue ; or in case of a vacancy of such office, then 
in the name of a senior puisne judj^c of the said Court. 

6. [Writ to be indorsed with name and abode of attorney, or 
a memorandum that writ has been sued out by plaintiif in 
person.] 

7. [Attorney on demand to declare whether writ issued by 
his authority, and to declare name and abode of his client, if 
ordered,] 

8. Upon the writ and copy of any writ served for the payment 
of any debt tlie amount of the debt shall be stated, and the 
amount of wliat the plaintitrs attorney elaims for the costs of 
such writ, copy, and service, and attendance to receive debt and 
costs, and it shall be further stated that upon payment thereof 
witliin four days to the plaintiff or his attorney further proceed- 
ings will be stayed ; which indorsement shall be written or printed 
in the following form or to the like effect : — 

“ The plaintiif claims £ for debt, and £ for costs ; 

and if the amount thereof be paid to the plaintiff or to 
his attorney within four days from the service hereof 
further proceedings will be stayed.” 

But the defendant shall be at liberty, notwithstanding such pay- 
ment, to have the costs taxed ; and if more than one-sixth shall 
be disallowed, the plaintiff’s attorney shall pay the costs of taxa- 
tion, 

9. [Concurrent writs may be issued.] 

10. [The firo visions of 2 Will. lY, c. 39 as to alias and pluries 
writs, etc., repealed.] 

11. No original writ of summons shall be in force for more 
than six months from the day of the date thereof, including the 
day of such date ; hut if any defendant therein named may not 
have been served therewith, the original or concurrent writ of 
summons may be renewed at any time before its expiration for 
six months from the date of such renewal, and so from time to 
time during the currency of the renewed writ, by being marked 
with a seal, bearing the date of the day, month, and year, of such 
renewal ; such seal to be provided and kept for that purpose at 
the offices of the Masters of tlie said Superior Courts, and to be 
impressed upon the writ by the proper officer of the Court out of 
which such writ issued, upon delivery to him by tlie plaintiff or 
his attorney of a praecipe in such form as has heretofore been re- 
quired to be delivered upon the obtaining of an alias writ ; and 
a writ of yimmons so renewed shall remain in force and be avail- 
able to prevent the operation of any statute whereby the time for 
the commencement of the action may be limited, and for all other 
purposes, from the date of the issuing of the original writ of 
summons. (See ante, p. 642.) 

12. [Kenewal of writs issued before this Act.] 

13. The production of a writ of summons purporting to be 
marked with the seal of the Court, showing the same to haye 
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been renewed according to this Act, shall be sufficient evidence commence- 
of its having been so renewed, and of the comniencencent of the 
action, as of the first date of such renewed writ for all purposes. i, 

p. 64^2,) s6ivGd. iu 

14. The writ of summons in any action may be served in any any county, 
county. 

15. f Indorsement of service to be made.] 

16. [As to service of writ on corporation and inhabitants of 
hundreds and towns.] (See ante^ p. 30.) 

17. The service of the writ of summons, wherever it may be Prooeedin gs 
practicable, shall, as heretofore, be personal ; but it shall be law- where per- 
ful for the plaintiff to apply from time to time, on affidavit, to caiiuot 

the Court out of wliich the writ of summons issued, or to a judge ; effected, but 
and in case it shall ap])ear to such Court or judge that reason- dofeudant 
able efforts have been made to effect personal service, and eitlier ^ritTnd^ 
that the writ has come to the knowledge of the defendant or that evades ser- 
he wilfully evades service of the same and has not appeared vice, 
thereto, it shall be lawful for such Court or judge to order that 
the plaintiff be at liberty to proceed as if personal service had 
been effected, subject to such conditions as to the Court or judge 
may seem lit. 

18. In case any defendant, being a British subject, is res 
out of the jurisdiction of the said superior Courts in any 

^ ^ • JU# 4 4 1. i .5 1 j 43 1 4 <• 

except in Scotland or Ireland, it shall be lawful for the plaintiff’ jects residing 
to issue a wi’it of suinmons in the form contained in the schedule of tbo 
(A.) to this Act annexed, marked No. 2, which writ shall bear 
the indorsement contained in the said form puryiorting that such Courts, 
writ is for service out of the jurisdiction of the said superior 
Courts ; and the time for apyiearance by the defendant to such 
writ shall be regulated by the distance from England of the 
place where the defendant is residing ; and it shall be lawful for 
the Court or judge, upon being satisfied by affidavit that there is 
a cause of action which arose within the jurisdiction, or in respect 
of the breach of a contract made within the jurisdiction, and 
that the writ was personally served upon the defendant, or that 
reasonable efforts were made to effect personal service thereof 
upon the defendant, and that it came to his knowledge, and either 
that the defendant wilfully neglects to appear to such writ, or 
that he is living out of the jurisdiction of the said Courts in 
order to defeat and delay his creditors, to direct from time to 
time that the plaintiff* shall be at liberty to proceed in the action 
in such manner and subject to such conditions as to such Court 
or judge may seem fit, having regard to the time allowed for the 
defendant to appear being reasonable, and to the other circum- 
stances of the case : Provided always, that the plaintiff* shall and 
he is hereby required to prove the amount of the debt or damages 
claimed by him in such action, either before a jury upon a writ 
of inquiry, or before one of the masters of the said superior 
Courts in the manner hereinafter provided, according to the 
nature of the case, as such Court or judge may direct ; and tlie 
making such proof shall bo a condition precedent to his obtain- 
ing judgment. (See ante, p. 30.) 

19. In any action against a person residing out of the juris- .As to ao- 
diction of the said Courts, and not being a British subject, the 

like proceedings may be taken as against a British subject resi- residing^out 
dent out of the jurisdiction, save that in lieu of the form of writ ofthejuria- 
of summons in the schedule (A.) to this Act annexed marked diction of 
No. 2, the plaintiff shall issue a writ of summons according to covS^.*^ 
the form contained in the said schedule (A.) marked No. 3, and 


iding 4® ^ 

fions against 


place 
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shall in manner aforesaid serve a notice of such last-mentioned 
writ upon the defendant therein mentioned, which notice shall 
«be in the form contained in the said schedule also marked No. 3 ; 
and such service shall he of the same force and effect as the 
service of the writ of summons in any action against a British 
subject resident abroad, and by leave of the Court or a judge, upon 
their or his being satisfied by affidavit as aforesaid, the like pro- 
ceedings may bo had and taken thereupon. (See ante^ p. 30.) 

20. [Omission to insert or indorse matters in or on writ not 
to nullify it.] 

21. [Substitution by mistake or inadvertence of one form of 
writ for another may be amended by judge without co'^ts.] 

22. [Writs for service within and without jurisdiction may be 
concurrent, and rice versdr\ 

23. [Affidavits in certain cases may be sworn before a consul.] 

24. [Di'^tringas to compel appearance or to proceed to outlawry 
abolished.] 

25. In all cases wdiere the defendant resides within the juris- 
diction of the Court, and the claim is for a debt or liquidated de- 
mand in money, with or without interest, arising upon a contract, 
express or im]ilied, as, for instance, on a bill of exchange, promis- 
sory note, or cheque, or other simple contract debt, or on a bond 
or contract under seal for payment of a liquidated amount of 
money, or on a statute wffiere the sum sought to be recovered is 
a fixed sum of money, or in the nature of a debt, or on a guaran- 
tee, whetlier under seal or not, where the claim against the prin- 
cipal is in respect of such debt or liquidated demand, bill, cheque, 
or note, the plaintiff shall be at liberty to make upon the writ of 
summons and copy thereof a special indorsement of the parti- 
culars of his claim, in the form contained in tlie schedule (A.) 
to this Act annexed, marked No. 4, or to the like effect ; and 
when a wTit of summons has been indorsed in the special form 
hereinbefore mentioned, the indorsement shall be considered 
as particulars of demand, and no further or other particulars 
of demand need be delivered, unless ordered by the Court or a 
judge. (See ante, pp. 16, 35, 55, 57, 163.) 


And with respect to the appearance of the defendant, and pro- 
ceedings of the plaintiff in default of appearance, be it 
enacted as follows : 

26. [Appearance according to provisions of Acts of 12 Geo. I. 
c. 29, and 2 Will. IV, c. 39, abolished.] 

Final judjz- 27. In case of non-appearance by tlie defendant, where the 
writ^s'^ecial- summons is indorsed in the special form hereinbefore 

ly indorsed provided, it shall and may be lawful for the plaintiff, on filing an 
ill default of affidavit of personal service of the w^rit of summons, or a judge’s 
appearance, order for leave to proceed under the provisions of this Act, and 
a copy of the writ of summons, at once to sign final judgment in 
the form contained in the Schedule (A.) to this Act annexed, 
marked No. 5, (on which judgment no proceeding in error shall 
lie,) for any sum not exceeding the sum indorsed on the writ, 
together^ith interest at the rate specified, if any, to the date of 
the judgment, and a sum for costs, (to be fixed by the masters of 
the said superior Courts, or any three of them, subject to the ap- 
proval of the judges thereof, or any eight of them, of whom the 
Lords Chief Justices and the Lord Chief Baron shall be three,) 
unless the plaintiff claim more than such fixed sum, in which 
case the costs shall be taxed in the ordinary way ; and the plain- 
tiff may upon such judgment issue execution at the expiration of 
eight days from the last day for appearance, and not before : pro- 


AppearanrPy 
and Pro- 
ceedings in 
Pejault of 
Appearance. 



The Common Law Trocedure Act, 1852 . 


829 


Tided always, that it shall be lawful for the Court or a judge, 
either before or after final judgment, to let in the defendant to 
defend upon an application, supported by satisfactory affidavits 
accounting for the non-appearance, and disclosing a defence upon 
the merits. (See ante^ p. 1.) 

28. In case of such non-appearance, where the writ of summons Judgment 
is not indorsed in the spccijil form hereinbefore provided, it shall nou-ap- 
and may be lawful for the plaintiff, on filing an affidavit of per- ^^er^the 
sonal service of the writ of summons, or a judge’s order for leave writ is not 
to proceed under the provisions of this Act, and a copy of the indorsed in 
writ of summons, to file a declaration indorsed with a notice to 

plead in eight days, and to sign judgment by default at the ex- 
piration of the time to ]ilcad, so indorsed as aforesaid ; and in 
the event of no ]dea being delivered, where the cause of action 
•Bientioned in the declaration is for any of the claims wdiich might 
have been inserted in the special indorsement on the writ of sum- 
mons hereinbefore provided, and the amount claimed is indorsed 
on the writ of summons, the judgment shall be final, and execu- 
tion may issue for an amount not exceeding the amount indorsed 
on the writ of summons, wdth interest at the rate specified, if 
any, and the sum fixed by the masters for costs, as hereinbefore 
mentioned, unless tl»e plaintitf claim more, in which case the 
costs shall be taxed in the ordinary way : provided always, that 
in such case the plaintiff shall not be entitled to more costs than 
if he had made such special indorsement, and signed judgment 
upon non-appearance. (See ante, p. 1.) 

29. The defendant may appear at any time before judgment, Appearanoo 
and if he appear after the time specified cither in the wu’ii of to he entered 
summons, or in any rule or order to i^rocced as if personal ser- 

vice had been effected, he sliall, after notice of such a])pearanee 
to tlic plaintiff or his attorney, as the case may be, be in the same 
position as to pleadings and other proceedings in the action as if 
he had appeared in time : provided ahvays, that a defendant ap- 
pearing after the time ap]iointed by the writ shall not be entitled 
to any further time for pleading or any other proceeding than if 
lie had appeared within such appointed time. 

30. [Appearance by the defendant in person to give an address 
at which proceedings may be served. j 

31. [Mode of appearance to writ of summons.] 

32. [Proceedings mentioned in writ or notice may be had and 
taken.] 

33. In any action brought against two or more defendants, proceedings 
where the writ of mmmons is indorsed in the sj)ecial form herein- where only 
before provided, if one or more of such defendants only shall ap- 

pear, and another or others of them shall not appear, it shall and appear to a 
maybe lawful for the plaintiff to sign judgment against such writ ape- 
defendant or defendants only as shall not have appeared, and, 
before declaration against the other defendant or defendants, to 
issue execution thereupon, in which case lie shall be taken to 
have abandoned his action against the defendant or defendants 
who shall have appeared ; or the plaintiff* may, before issuing 
such execution, declare against such defendant or defendants as 
shall have appeared, stating, by way of suggestion, the judgment 
obtained against the other defendant or defendants who shall not 
have appeared, in which case the judgment so obtained against 
the defendant or defendants who shall not have appeared shall 
operate and take effect in like manner as a judgment by default 
obtained before the commencement of this Act against one or 
more of the several defendants in an action of debt before the 
commencement of this Act. (See ante, p. 16.) 
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And with respect to the joinder of parties to actions, be it 
enacted as follows : 

, 34. It shall and may be lawful for the Court or a judge, at any 
time before the trial of any cause, to order that any person or 
persons, not joined as plaintiff or plaintiffs in such cause, shall be 
so joined ; or that any person or persons, originally joined as 
plaintiff or plaintiffs, shall be struck out from such cause, if it 
shall appear to such Court or judge that injustice will not be done 
by sucli amendment, and that the person or persons, to be added 
as aforesaid, consent, cither in person or by writing, under his, 
her, or their hands, to be so joined, or that the person or per- 
sons to be struck out as aforesaid, were originally introduced 
without his, her, or their consent, or that such person or persons 
consent in manner aforesaid to be so struck out ; and such amend- 


ment shall be made upon sudi terms as to the amendment of the 
pleadings (if any), postjionement of the trial, and otherwise, as 
the Court or judge by whom such amendment is made shall think 
proper ; and when any such amendment shall have been made, 
the liability of any person or persons, who shall have been added 
as co-plaintiff or eo- plain tiffs, shall, subject to any terms iinjiosed 
as aforesaid, be the same as if such person or persons had been 
originally joined in such cause. (See avie, p]). 409, 470, 708.) 
NoTi-joiuder 35. In case it shall appear at the trial of any action that there 
and mis- been a misjoinder of plaintiffs, or that some person or per- 

plaintiHs sons, not joined as plaintiff or plaintiffs, ought to have been so 

may bo joined, and the defendant shall not, at or before the time of 

amondod at pleading, have given notice in writing that he objects to such 
in cases of non-joinder, specifying therein the name or names of such person 


arnendments or persons, sncli misjoinder or non-joinder may be amended as a 
under'3"&^t variance, at the trial, by any Court of record holding plea in civil 
Will. IV actions, and by any judge sitting at nisi prius, or otlier presiding 
f. 42. officer, in like manner as to the mode of amendment, and pro- 


ceedings consequent thereon, or as near thereto as the einaim- 


stances of the case will admit, as in the case of amendments of 


variances under an Act of Parliament passed in the session of 
Parliament licld in tlie tliird and fourth years of the reign of liis 
late Majesty King William the Fourtli, intituled “An Act for 
the further Amendment of the Law, and the better Advancement 


of Justice,” if it sliall appear to such Court, or judge, or otlier 
presiding officer, that such mi.sjoinder or non-joinder was not for 
the purpose of obtaining an undue advantage, and that injustieo 
will not be done by such amendment, and that the person or 
persons, to be added as aforesaid, consent, either in person or by 
writing under his, her, or their hands, to be so joined, or tliat 
the person or persons to be struck out as aforesaid, were origi- 
nally introduced without his, her, or their consent, or that such 
person or persons consent, in manner aforesaid, to be so struck 
out ; and such amendment shall be made upon such terms astlie 
Court, or judge, or other presiding officer, by whom such amend- 
ment is made, shall think proper ; and when any such amend- 
ment shall have been made, the liability of any person or persons 
who shall have been added as co-plaintiff* or co-plaintiffs, shall, 
subject to arty terms imposed as aforesaid, be the same as if 
such person or persons had been originally joined in such action. 
(See ante, pp. 470, 708.) 

Upon notice 36. In case such notice be given, or any plea in abatement of 
non-joVder ^on-joinder of a person or persons as co-plaintiff* or co-plaintiffs, 
of piuintiffs, in coses where such plea in abatement may be pleaded, be pleaded 
proceedings by the defendant, the plaintiff shall be at liberty, without any 
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order, to amend the writ and other proceedings before plea, by 
adding the name or names of the person or persons named in 
such notice or plea in abatement, and to proceed in tlie action^ 
without any further appearance, on payment of the costs of, and 
occasioned by, such amendment only, and in such case the defen- 
dant shall be at liberty to plead de novo. (See ante, pp. 470, 476, 
708.) 

37. It shall and may bo lawful for the Court or a judge in the 
case of the joinder of too many defendants in any action on con- 
tract, at any time before the trial of such cause, to order that the 
name or names of one or more of such defendants be struck out, 
if it shall appear to sucli Court or judge that injustice will not be 
done by such amendment : and the amendment shall be made 
upon such terms as the Court or judge, by whom such amend- 
ment is made, shall think proper ; and in case it shall appear at 
the trial of any action on contract that there has been a mis- 
joinder of defendants, such misjoinder may be amended, as a 
variance, at the trial, in like manner as the misjoinder of plain- 
tills has been hereinbefore directed to be amended, and upon 
such terms as the Court or judge, or other presiding officer, by 
whom such amendment is made, shall think proper. (See ante, 
p. 470.) 

38. In any action on contract where the non-joinder of any 
person or persons as a co-defendant or co-defendants has been 
pleaded in abatement, the plaintiff shall be at liberty, without 
any order, to amend the w'rit of summons and the declaration, 
by adding the name or names of the person or persons named in 
such plea in abatement as joint contractors, and to serve the 
amended writ uj)on the person or persons so named in such plea 
in abatement, and to proceed against the original defendant or 
defendants, and the person or persons so named in such plea in 
abatement : provided that the date of such amendment shall, 
as between the person or persons so named in sucli plea in abate- 
ment and the plaintiff, be considered for all pur})oses as the com- 
mencement of the action. (See atde, pp. 471, 470.) 

39. In all cases after such plea in abatement and amendment, 
if it shall appear upon the trial of the action that the person or 
persons so named in such plea in abatement was or were jointly 
liable with the original defendant or defendants, the original de- 
fendant or defendants shall be entitled as against the plaintiff to 
the costs of such plea in abatement and amendment ; but if at 
such trial it shall appear that the original defendant or any of the 
original defendants is or are liable, but that one or more of the 
persons named in such ])lea in abatement is or are not liable as a 
contracting party or parties, the plaintiff shall nevertheless be en- 
titled to judgment against the other defendant or defendants wlio 
shall appear to be liable ; and every defendant who is not so liable 
shall have judgment, and shall be entitled to his costs as against 
the plaintiff, who shall be allowed the same, together with the 
costs of the plea in abatement and amendment, as costs in the 
cause against the original defendant or defendants who shall have 
so pleaded in abatement the non-joinder of such person : pro- 
vided that any such defendant who shall have so pleaded in abate- 
ment shall be at liberty on the trial to adduce evidence of the 
liability of the defendants named by him in such plea in abate- 
ment. (See ante, p. 47^.) 

40. In any action brought by a man and his wife for an injury 
done to the wife, in respect of which she is necessarily joined as 
co-plaintiff, it shall be lawful for the husband to add thereto 
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claims in his own right, and separate actions brought in respect 
of such claims may be consobdated, if the Court or a judge shall 
think lit : provided that in the case of the death of either plain- 
tiff such suit, so far only as relates to the causes of action, if any, 
which do not survive, shall abate. (See ante^ pp. 11, 22, 338, 
412, 455.) 

And with respect to joinder of causes of action, be it enacted 
as follows : 

41. Causes of action, of whatever kind, provided they be by 
and against the same parties and in the same rights, may be 
joined in the same suit ; but this shall not extend to replevin or 
ejectment ; and where two or more of the causes of action so 
joined are local, and arise in different counties, the venue maybe 
laid in either of such counties ; but the Court or a judge shall 
have ] lower to prevent the trial of different causes of action to- 
gether, if sueh trial would be inexpedient, and in such case such 
Court or judge may order separate records to be made up, and 
separate trials to be had. (See ante., pp. 2, 11, 3G, 274, 393.) 

And for the determination of questions raised by consent of 
the parties without pleading, he it enacted as follows : 

42. Where the parties to an action are agreed as to the ques- 
tion or questions of fact to be decided between tliem, they may, 
after writ issued, and before judgment, by consent and order 
of a judge (which order any judge shall have jiower to make, 
upon being satisfied t)iat the parties have a bond Jide interest in 
the decision of sucli question or questions, and that the same is 
or are fit to be tried), proceed to th(‘ trial of any question or 
qviestions of fact without formal pleadings ; and such question 
or questions may be stated for trial in an issue in tlie form con- 
tained in the schedule (A.) to this Act annexed, marked No. 6, 
and such issue may be entered for trial and tried accordingly in 
the same manner as any issue joined in an ordinary action ; and 
the proceedings in such action and issue sliall be under and sub- 
ject to the ordinary control and jurisdiction of tlic Court as in 
other actions. 

43. The parties may, if tliey think fit, enter into an agreement 
in writing, wJiich sliall not be subject to any stamp duty, and 
which sliall be embodied in the said or any subsequent order, 
that upon tlie finding of the jury in the aflirrnativc or negative 
of such issue or issues, a sum of money fixed by the parties, or 
to be ascertained by the jury upon a question inserted in the issue 
for that purpose, shall be paid by one of such parties to the other 
of them, either with or without the costs of the action. 

41. Upon tlie finding of tlie jury in any such issue judgment 
may be entered for such sum as shall be so agreed or ascertained 
as aforesaid, with or without costs as the case may bo, and exe- 
cution may issue upon such judgment fortliwith, unless other- 
wise agreed, or unless the Court or a judge shall otherwise order, 
for the purpose of giving either party an opportunity for moving 
to set aside the verdict, or for a new trial. 

45. The proceedings upon such issue may be recorded at the 
instance of eitlier party, and the judgment, whether actually re- 
corded or not, shall have the same effect as any other judgment 
in a contested action. 

46. The parties may, after writ issued^ and before judgment, 
by consent and order of a judge, state any question or questions 
of law in a special case for the opinion of the Court, without any 
pleadings. 
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47. The parties may, if they think fit, enter into an agreement Asyreement 
in writing, which shall not be subject to any stamp duty, and as to pay. 
which shall bo embodied in the said or any subsequent order, thaA 

upon the judgment of the Court being given in the affirmative or coats, ac- 
negative of the question or questions of law raised by such spe- cording to 
cial case, a sum of money, fixed by the parties, or to be aseer- . 

tained by the Court, or in such manner as the Court may direct, 
shall be paid by one of such parties to the other of them, either 
with or without costs of the action ; and the judgment of the 
Court may be entered for such sum as shall be so agreed or as- 
certained, with or without costs, as the case may be, and execu- 
tion may issue upon such judgment forthwith, unless otherwise 
agreed, or unless stayed by proceedings in error. 

48. In case no agreement shall be entered into as to the costs Oosts to 
of such action, the costs shall follow the event, and be recovered toUow the 
by the successful party. 

agreed. 

And witl^ respect to the language and form of pleadings in j^ieodinfin in 
general, be it enacted as follows : general. 

49. All statements which need not be proved, such as the state- 

ment of time, quantity, quality, and value, where these arc im- and needless 
material ; tlie statement of losing and finding, and bailment, in averments 
actions for goods or their value ; the statement of acts of tres- 
pass having been committed with force and arms, and against 
the peace of our lady the Queen ; the statement of promises which 
need not be proved, as promisevS in indebitatus counts, and mu- 
tual promises to perform agreements ; and all statements of a 
like kind, shall be omitted. (Sec ante, pp. 9, 36, 290, 293, 294, 

312, 412, 437, 804.) 

50. Either party may object by demurrer to the pleading of Judgment 

the opposite party, on the ground that such jfieading does not demur- 
set forth sufficient ground of action, defence, or reply, as the ease ac- 
inay be ; and where issue is joined on such demurrer, the Court cording to 
shall proceed and give judgment according as the very right of the very 
the cause and matter in law shall appear unto them, witliout re- ^ ^ 

garding any imperfection, omission, defect in or lack of form ; 

and no judgment shall be arrested, stayed, or reversed for any 
such imperfection, omission, defect in or lack of form. (See ante^ 
pp. 10, 819.) 

51. No pleading shall be deemed insufficient for any defect Objections 
which could heretofore only be objected to by special demurrer. 

(See ante, pp. 10. 437, 461, 819.) ' 

52. If any pleading be so framed as to prejudice, embarrass, taken away, 
or delay the fair trial of the action, the ojiposite party may apply pleadings 
to the Court ora judge to strike out or amend such pleading, and framed to 
the Court or any judge shall make such order respecting the same, 

and also respecting the costs of the application, as such Court- or struck^out 
judge shall see fit. (See ante^ pp. 8, 10, 207, 420, 438, 461, 819.) or amended. 

63. Rules to declare, or declare peremjitorily, and rules to re- Four days’ 
ply, and plead subsequent pleadings, shall not be necessary, and notice sub- 
instead tliereof a notice sliall be substituted requiring the oppo- 
site party to declare, reply, rejoin, or as the case may be, within clare, reply, 
four days, otherwise judgment, such notice to be delivered sepa- or rejoin, 
rately or indorsed on any pleading to which the opposite party is 
required to reply, rejoin, or as the case may be. (See ante, 
pp. 1, 453.) 

54. Every declaration and other pleading shall be entitled of Pleadings to 
the proper Court, and of the day of the month and the year when 
the same was pleaded, and shall bear no other time or date, and ® 
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every declaration and other pleading shall also be entered on the 
record made up for trial and on the judgment roll under the date 
ef the day of the month and the year when the same respectively 
took place, and without reference to any other time or date, un- 
less otherwise specially ordered by the Court or a judge. (See 
ante, pp. 1, 433, 820.) 

55. It shall not be necessary to make profert of any deed or 
other document mentioned or relied on in any pleading ; and if 
profert shall be made it shall not entitle the opposite party to 
crave oyer of or sot out upon oyer such deed or other docu- 
ment. (See ante, pp. 10, 438.) 

56. A party pleading in answer to any pleading in which 
any document is mentioned or referred to shall bo at liberty 
to set out the whole or such part thereof as may be material, 
and the matter so set out shall be deemed and taken to be part 
of the pleading in whicli it is set out. (See ante, pp. 58, 438, 
467, 543, 821.) 

67. It shall be lawful for the plaintiff or defendant in any 
action to aver performance of conditions precedent generally, and 
the opposite party shall not deny such averment generally, but 
shall specify in his pleading the condition or conditions precedent 
the performance of which he intends to contest. (See ante, pp. 
10, 61, 147, 435, 438, 467, 543, 564.) 
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And with regard to the time and manner of declaring, and to 
particulars of demand, be it enacted as follow s : 

58. A plaintiff shall de deemed out of Court, unless he declare 
wdthin one year after the writ of summons is returnable. (See 
ante, p. 1.) 

59. Every declaration shall commenee as follows, or to the 
like effect ; 

[Venue.] “ A. B. by E. F., his attorney,” [or “ in person,” as 
the case may 6e,] “sues C. D. for ” [here state the cause of action] ; 
and shall conclude as follow's, or to the like ctTccl : 

“ And tlie plaintiff claims £ [or if the action is brought 

to recorer specific goods, “ the plum till' claims a return of the 
said goods or their value, and £ for their detention.”] 
(Sec ante, pp. 1, 15.) 

60. hi all cases in w hich, after a plea in abatement of the non- 
joinder of anotlior person as defendant, the plaintiff shall, with- 
out having proceeded to trial on an issue thereon, commence 
anotlier action against the defendant or defendants in the action 
in which such jilea in abateirient shall liavc heen pleaded, and the 
person or persons named in such ]»lca in abatement as joint con- 
tractors, or shall amend by adding the omitted defendant or de- 
fendants, the commencement of the declaration shall be in. the 


following form, or to the like effect ; 

[Venue.] “A. 13. by E. F., his attorney,” [or “in his own 
jjroper person,” etc.,] “ sues C. I), and G. H., which said 
C. D. has heretofore pleaded in abatement the non-joinder 
of the said G-. II. for,’’ etc. 

(See anie^^. 16 .) 

ot libel and slander the plaintiff shall be at 
siandcr. hberty lo aver that the words or matter eonipluincd of were used 
in a defamatory sense, specifying sueli defamatory sense without 
8’'verment to show how such words or matter wore 
u^d in that sense, and such averment shall be put in issue by 
^ of the alleged libel or slander ; and where the words 

matter set forth, with or without the alleged meaning) show a 
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cause of action, the declaration shall be sufficient. (See ante, pp. 
10, 305, 725.) 

And as to pleas and subsequent pleadings, be it enacted rfb 
follows ; 

62. No rule to plead or demand of plea shall be necessary, and 
the notice to plead indorsed on the declaration or delivered sepa- 
rately shall bo sufficient. (See ante, p. 434-.) 

63. In cases where the defendant is within the jurisdiction, 
the time for pleading in bar, unless extended by the Court or a 
judge, shall be eight days ; and a notice requiring the defendant 
to plead thereto in eight days, otherwise judgment, may, w'hether 
the declaration be delivered or filed, be indorsed upon the decla- 
ration, or delivered separately. (See ante, p. 434.) 

64. Express colour sliall no longer be necessary in any plead- 
ing. (See ante, pp. 438, 804.) 

65. Special traverses shall not be necessary in any pleading. 
(See ante, p. 438.) 

66. In a plea or subsequent pleading it shall not be necessary 
to use any allegation of actionem non or actionem uUerius non, 
or to the like elfect, or any j^rayer of judgment, nor shall it be 
necessary in any reyilication or subsequent pleading, to use any 
allegation of pracludi non, or to the like effect, or any prayer of 
judgment. (See ante, pp. 438, 450.) 

67. No formal defence shall be required in a plea, or avowry, 
or cognizance, and it shall commence as follows, or to the like 
effect : 

“ The defendant by his attorney,’* [or “ in person,” or as 
the case may he,'] “ says that ” [here state the first defence] ; 


Pleas and 
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Commence- 
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and it shall not be necessary to state in a second or other plea, 
or avowry, or cognizance, that it is pleaded by leave of the Court 
or a judge, or according to the form of the statute, or to that 
effect ; but every such plea, avowry, or cognizance shall be written 
in a separate paragraph, and numbered, and shall commence as 
follow^s, or to the like effect : 


“And for a second [etc.] plea the defendant says that” [here 
state second, etc, defence] ; 

or if pleaded to part only, then as follows, or to the like effect ; 

“And for a second [etc.] plea to” [stating to what it is 
pleaded], “ the defendant says that,” etc, 
and no formal conclusion shall be necessary to any plea, avowry, 
cognizance, or subsequent pleading. (See ante, pp. 433, 446, 450, 

777, 780.) 

68. Any defence arising after the commencement of any action Plea of mat- 
shall be pleaded according to the fact, without any formal com- subse- 
mencement or conclusion ; and any plea which does not state 
whether the defence tlierein set up arose before or after action 

shall be deemed to be a plea of matter arising before action. (See 
ante, p. 451.) 

69. In cases in which a plea puis darrein continuance has here- Plea puis 
tofore been pleadable in banc or at nisi prius, the same defence darrein eon- 
may be pleaded, with an allegation that the matter arose after 

the last pleading ; and such plea may, when necessary, be pleaded how to be 
at nisi prius, between the tenth of August and tw^enty-fourth of pleaded. 
October ; but no such plea shall be allowed unless accompanied 
by an affidavit that the matter thereof arose within eight days 
next before the pleading of such plea, or unless the Court or a 
judge shall otherwise order. (See ante, pp. 435, 452.) 
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70. It shall be lawful for the defendant in all actions (except 
actions for assault and battery, false imprisonment, libel, slander, 
ir-mlicious arrest or prosecution, criminal conversation, or de- 
bauching of the plaintiff’s daughter or servant), and, by leave of 
the Court or a judge, upon such terms as they or he may think 
fit, for one or more of several defendants to pay into Court a sum 
of money by way of compensation or amends : provided that 
nothing herein contained shall be taken to affect the provisions 
of a certain Act of Parliament passed in the session of Parlia- 
ment holden in the sixth and seventh years of the reign of her 
present Majesty, intituled “ An Act to amend the Law respect- 
ing defamatory Words and Libel.” (See ante^ pp. 61)5, 649, 664, 
727, 750, 751, 767, 792.) 

71. Wlien money is paid into Court, such payment shall be 
pleaded in all eases, as near as may be, in the following form, 
mutatis muia)}dis : 

“The defendant by his attorney” [or “ in person,” elc.^ [if 
pleaded to part sat/y “ as to £ parcel of the money 
claimed ”], “ brings into Court the sum of £ and says 
that the same sum is enough to satisfy the claim of the 
plaiiitiff in respect of the matter herein pleaded to. 

(See antey pp. 661, 767,768.) 

72. No rule or Judge’s order to pay money into Court shall be 
necessary, except in t lie case of one or more of several defendants, 
but the money shall be jiaid to the proper officer of each Court, 
who shall give a receipt for tlie amount in the injirgin of the 
plea, and tlie said sum shall be paid out to the plaintiff or to his 
attorney, upon a written authority from the plaintiff, on demand. 
(See ante, pp. 661, 767.) 

73. The plaintiff, after the delivery of a plea of payment of 
money into Court, shall be at liberty to reply to the same by ac- 
cepting the sum so paid into Court in full satisfaction and dis- 
charge of the cause of action in respect of which it has been paid 
ill, and he shall be at liberty in tliat case to tax his costs of suit, 
and, in case of non -payment thereof witliin forty-eight hours, to 
sign judgment for liis costs of suit so taxed, or the plaintiff may 
reply that the sura paid into Court is not enough to satisfy the 
claim of the plaintiff in resjiect of the matter to which the plea 
is pleaded ; and in the event of an issue thereon being found for 
the defendant, the defendant shall be entitled to judgment and 
his costs of suit. (See ante, pp. 661, 667, 668, 767, 769.) 

74. Whereas certain causes of action may be considered to 
partake of the character both of breaches of contract and of 
WTongs, and doubts may arise as to the ibrni of pleas in such ac- 
tions, and it is expedient to preclude such doubts . Any plea, 
which shall be good in substance, shall not be objectionable oa 
the ground of its treating the declaration eitlier as framed for a 
breach of contract, or for a w'rong. (See ante, pp. 266, 273, 461, 
604, 547, 697.) 

75. Pleas of payment and set-off, and all other pleadings ca- 
pable of being construed distributively, shall be taken distribu- 
tively, and if issue is taken thereon, and so much thereof as shall 
be sufficient Answer to part of tlie causes of action proved shall 
be found true by the jury, a verdict shall pass for the defendant 
in respect of so much of the causes of action as shall be answered, 
and for the plaintiff in respect of so much of the causes of action 
as shall not be so answered. (See ante, pp. 438, 661, 683, 823.) 

76. A defendant may either traverse generally such of the facts 
contained in the declaration as might have been denied by one 
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plea, or may select and traverse separately any material allega- 
tion in the declaration, although it might have been included in 
a general traverse. (See ante, pp. 435, 461.) » 

77. A. plaintiff shall be at liberty to traverse the whole of any 
plea or 8ubst?quent pleading of the defendant by a general denial, 
or, admitting some part or parts thereof, to deny all the rest, or 
to denv any one or more allegations. (See ante, pp. 454, 564, 
775, 780, 804.) 

78. A defendant shall be at liberty in like manner to deny the 
whole or part of a replication or subsequent pleading of the 
plaintiff. (See ante, pp. 454, 564, 780.) 

79. Either party may plead, in answer to the plea or subse- 
quent pleading of his adversary, that he joins issue thereon, which 
joinder of issue may be as follows, or to tlie like effect : 

The plaintiff joins issue upon the defendant’s first \etc., speci- 
fying ichat or what parf\ plea : 

The defendant joins issue upon the plaintiiTs replication to the 
first [e^c., specifying what] plea : 
and such form of joinder of issue shall be deemed to be a denial 
of the substance of the plea or other subsequent pleading, and an 
issue thereon ; and m all cases where the plaintiff’s pleading is in 
denial of the pleading of the defendant, or some part of it, the 
plaintiff mav add a joinder of issue for the defendant. (See ante, 
pp. 454, 458, 775, 780, 815.) 

80. Either party may, by leave of the Court or a judge, plead 
and demur to the same pleading at the same time, upon an atli- 
davit by such l^arty, or his attorney, if required by the Court or 
judge, to the efiect that he is advised and believes that he has 
just ground to traverse the several matters proposed to be tra- 
versed by him, and that the several matters sought to be pleaded 
as aforesaid by way of confession and avoidance are respectively 
true in substance and in fact, and that he is further advised and 
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believcs that the objections raised by such demurrer are good and 
valid objections in law, and it shall be in the discretion of the 
Court or a judge to direct which issue shall be first disposed of. 

(8t?e ante, ]^p. 445, 454, 821.) 

81. The plaintiff in any action may, by leave of the Court or a Several mat- 
judge, plead in answer to the plea, or the subsequent pleading of 
the defendant, as many several matters as he shall tliink neces- any stage of 
sary to sustain his action ; and the defendant in any action may, the plead- 
hy leave of the Court or a judge, plead in answer to the declara- 
tion, or other subsequent pleading of the plaintifi’, as many se- 
veral matters as he shall think necessary for liis delence, upon an 
atfidavit of the party making such application, or his attorney, if 
required by the Court or judge, to the effect that he is advised 
and believes that he has just ground to traverse the several mat- 
ters proposed to be traversed by him, and that tlie several matters 
sought to be pleaded as aforesaid by way of confession and avoid- 
ance are respectively true in substance and in fact ; provided that 
the costs of any issue, either of fact or law, shall follow the find- 


ing or judgment upon such issue, and be adjudged to the success- 
ful party, whatever may be the result of the other issue or issues. 
(See ante, pp. 436, 438, ^441, 819.) 

82. No rule of Court for leave to plead several matters shall 
be necessary where a judge’s ord^r has been made for the same 
purpose. 

83. All objections to the pleading of several pleas, replications, 
or subsequent pleadings, or several avowries or cognizances, on 
the ground that they are founded on the same ground of answer 
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summons to or defence, shall be heard upon the summons to plead seyeral 
Sew””* (See ante, pp. 442, 780.) 

Certain pleas following pleas, or any two or more of them, may be 

may be ^ pleaded together as of course, without leave of the Court or a 
pleaded!^ judge ; that is to say, a plea denying any contract or debt alleged 
out!lea^^^^' declaration ; a plea of tender as to part ; a plea of the Sta- 

tute of Limitations, set-otf, bankruptcy of the defendant, discharge 
under an insolvent Act, plene administravit, plene administravit 
praeter, infancy, coverture, payment, accord and satisfaction, re- 
lease, not guilty, a denial that the property an injury to which 
is complained of is the plaintiff’s, leave and licence, son assault 
demesne, and any other pleas which the judges of the said su- 
perior Courts, or any eight or more of them, of whom the chief 
judges of the said Courts shall be three, shall by any rule or 
order, to be from time to time by them made in term or vacation, 
order or direct. (See ante^ pp. 442, f)94, 728.) 

Signature of 85. The signature of counsel shall not be required to any 
counsel. pleading. 

For pleading 86. Except in the cases herein specifically provided for, if 
several^m^- gifiier party plead several pleas, replications, avowries, cogni- 
zances, or other pleadings, without leave of the Court or a judge, 
ment’maj be the ojiposite party shall be at liberty to sign judgment ; provided 
signed. that such jmlgment may be set aside by the Court or a judge, 
upon an affidavit of merits, and such terms as to costs and other- 
wise as they or he may think fit. (See an/c, p. 442.) 

One new 87. One new assignment only shall be pleaded to any number 
assignment of pleas to the same cause of action ; and such new assignment 
in^'respect^ shall be consistent with and confined by the particulars deUvered 
the same iu the action, if any, and shall state that the plaintiff proceeds 
cause of ac- for causes of action different from all those wliich the pleas pro- 
tion. fegg ^o justify, or for an excess over and above what all the de- 

fences set up in such pleas justify, or both. (See ante, pp. 56, 

654, 655, 756, 757.) 

Pleas not to S8. No plea, which has already been pleaded to the*declarn- 
be repeated, tion, shall be pleaded to such new assignment, except a plea in 
denial, unless by leave of the Court or a judge ; and such leave 
shall only be granted upon satisfactory jiroof that the repetition 
of such plea is essential to a trial on tJie merits. (See ante, pp. 

655, 656, 756.) 

89, The form of a demurrer, except in the cases herein speci- 
fically provided for, shall be as follows, or to the like effect : 

The defendant, by his attorney [or “ in person,” etc., or 
plaintiff”] says, that the declaration [or “plea,” etc.] 
is bad in substance ; 

and in the margin thereof some substantial matter of law in- 
tended to be argued shall be stated ; and if any demurrer shall 
be delivered without such statement, or with a frivolous state- 
ment, it may be set aside by the Court or a judge, and leave may 
be given to sign judgment as for want of a plea ; and the form of 
a joinder in demurrer shall be as follows, or to the like effect : 
The plaintiff [or “defendant”] says that the declaration [or 
“ plea,” etc.] is good in substance. 

(See ante, pp.^19, 822.) 

90. Where an amendment of any pleading is allowed, no new 
notice to plead thereto shall be necessary ; but the opposite party 

amend- gijall be bound to plead to the amended pleading within the time 
specified in the original notice to plead, or within two days after 
amendment, whichever shall last expire, unless otherwise ordered 
by the Couit or a judge ; and in case the amended pleading has 


Form of de- 
murrer and 
joinder in 
demurrer. 


Time for 
pleading 



The Common Latv Procedure Act, 1852 . 


839 


been pleaded to before amendment, and is not pleaded to de novo 
within two days after amendment, or witldn such other time as 
the Court or a judge shall allow, the pleadings originally pleaded, 
thereto shall stand and bo considered as pleaded in answer to 
such amended pleading. (See ante^ p. 434.) 

And whereas it is desirable that examples should be given of EafampUn of 
the statements of causes of action, and of forms of plead- Pleading, 
ing, be it enacted as follows ; 

91. The forms contained in the Schedule (B.) to this Act an- Forms in 
nexed shall be sufficient, and those and the like forms may be schedule 
used, with such modifications as may be necessary to meet the 

facts of the case ; but nothing herein contained shall render it 
erroneous or irregular to depart from the letter of such forms, so " 
long as the substance is expressed without prolixity. (See ante^ 
p. 37.) 

And with respect to judgment by default, and the mode of as- Judgment ly 
certaining the amount to be recovered thereupon, be it Default, and 

enacted as follows : Amount^tobe 

92. No rule to compute shall be necessary or used ; but no- recovered. 

thing in this Act contained shall invalidate any proceedings - — 

already taken or to be taken by reason of any rule to compute, 

made or applied for before the commencement of this Act. lished! 

93. In actions wdiere the plaintiff seeks to recover a debt or judgmentbv 

liquidated demand in money, judgment by default shall be final, default for ^ 
(See ante^ p. 36.) liquidated 

94. In actions in which it shall appear to the Court or a judge 
that the amount of damages sought to be recovered by the plain- 
tiff is substantially a matter of calculation, it shall not be neces- 
sary to issue a writ of inquiry, but the Court, or a judge may direct may be ffi- 
that the amount, for which final judgment is to be signed, shall rected to 
be ascertained by one of the masters of the said Court ; and the 
attendance of witnesses and the production of documents before nmster. 
such master may be compelled by subpoena, in the same manner 

as before a jury upon a writ of inquiry ; and it shall be lawful 
for such master to adjourn the inquiry from time to time, as oc- 
casion may require ; and the master shall indorse upon the rule 
or order for referring the amount of damages to him, tlie amount ■ 
found by him, and shall deliver the rule or order, with such in- 
dorsement to the plaintiff ; and such and the like proceedings 
may thereupon bo had as to taxation of costs, signing judgment, 
and otherwise, as upon the finding of a jury upon a writ of in- 
quiry. (See ante, p. 36.) 

95. In all actions where the plaintiff recovers a sum of money. Judgment 
the amount to wliich he is entitled may be awarded to him by money 
the judgment generally, witliout any distinction being therein 

made as to whether suoli sum is recovered by way of a debt or tinction be- 
damages. (See ante, p. 36.) tween debt 

96. Nothing in this Act contained shall in any way affect the damages 
provisions of a certain Act of Parliament passed in the session of Sa^ng as to 
Parliament holdcn in the eighth and ninth years of the reign of vtJiona of8'& 
his Majesty King William the Third, intituled “ An Act for the 9 Will. Ill, 
better preventing frivolous and vexatious Suits,” as to the assign- o* H* 
ment or suggestion of breaches, or as to judgment for a penalty 

as a security for damages in respect of further breaches. (See 
ante^ pp. 10, 115.) 
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And with respect to notice of trial and inquiry, and counter- 
mand thereof, he it enacted as follows : 

^ 97. Ten days’ notice of trial or inquiry shall be given, and 
shall te sufficient in all cases, whether at bar or Nisi Prius, in 
town or country, unless otherwise ordered by the Court or a 
judge. 

98. A countermand of notice of trial shall be given four days 
before the time mentioned in the notice of trial, unless short 
notice of trial has been given, and then two days before the time 
mentioned in the notice of trial, unless otherwise ordered by the 
Court or a judge, or by consent. 

99. A rule for costs of tlie day for not proceeding to trial pur- 
suant to notice, or not countermanding in sufficient time, may be 
drawn up on affidavit, without motion. 

And with respect to judgment for default in not proceeding to 
trial, be it enacted as follows ; 

100. 101. [Sections 100 and 101 relate to judgment for not 
proceeding to trial.] 

And witli respect to the nisi prius record, be it enacted as 
follows : 

102, 103. [Sections 102 and 103 relate to the nisi prius record.] 

And with respect to juries and jury process, be it enacted as 
follow’ s : 

104-115. [Sections 104 to 115 inclusive relate to the jury and 
the jury process.] 

116. Nothing herein contained shall affect the right of a de- 
fendant to take down a cause for trial, after default by the plain- 
tiff to proceed to trial, according to the course and practice of 
the Court ; and if records are entered for trial both by the plain- 
tiff and the defendant, the defendant’s record shall be treated as 
standing next in order after tlie j)Iaintiff'’8 record in the list of 
causes, and tlie trial of the cause shall take place accordingly. 

And with respect to the admission of documents, be it enacted 

117-119. [Sections 117 to 110 inclusive relate to the admis- 
sion of documents.] 

And with respect to execution, be it enacted as follows : 

120-127. [Sections 120-127 inclusive relate to execution.J 


Proceedings And with rcspcct to proceedings for the revival of judgments 
to revive. and Other proceedings by and against persons not parties 

to the record, be it enacted as follows : 
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128. During the lives of the parties to a judgment, or those of 
them during w’hose lives execution may at present issue within a 
year and a day witliout a scire facias, and within six years from 
the recovery of the judgment, execution may issue without a re- 


vival of the judgment. (See ante, p. 621.) 

Judgment to 129. cases where it shall become necessary to revive ajudg- 
writer reason either of lapse of time, or of a change, by death 

wutrieave of or Otherwise, of the parties entitled or liable to execution, the 


Court or party alleging himself to be entitled to execution may either sue 
out a writ ol revivor in the form hereinafter mentioned, or apply 
gges ion. Court or a judge for leave to enter a suggestion upon the 

roll, to the effect that it manifestly appears to the Court that such 
party is entitled to have execution of the judgment and to issue 
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execution* thereupon ; such leave to be granted by the Court or a 
judge upon a rule to show cause or a summons, to be served ac- 
cording to the present practice, or in such other manner as such 
Court or judge may direct, and which rule or summons may be • 
in the form contained in the Schedule (A.) to this Act annexed, ' 
marked No. 7, or to the like effect. (See ante, p. 621.) 

130. Upon such application, in case it manifestly appears that Proceeding 
the party making the same is entitled to execution, the Court or 

judge shall allow such suggestion as aforesaid to be entered in the suggestion 
form contained in the Schedule (A.) to this Act annexed, marked to revive 
No. 8, or to the like effect, and execution to issue thereupon, and 
shall order whether or not the costs of such application shall be 
paid to the party making the same ; and in case it does not ma- 
nifestly so appear, the Court or judge shall discharge the rule or 
dismiss the summons with or without costs : provided neverthe- 
less, that in such last-mentioned case the party making such ap- 
plication shall be at liberty to proceed by writ of revivor or action 
upon the judgment. (See ante, p. 621.) 

131. The writ of revivor shall be directed to the party called Writ of re- 
upon to show cause why execution should not be awarded, and 

shall bear teste on the day of its issuing ; and, after reciting the thereon.”^ 
reason why such writ has become necessary, it shall call upon the 
party to whom it is directed, to appear, within eight days after 
service thereof, in the Court out of which it issues, to show cause 
why the party at whose instance such writ has been issued should 
not have execution against the party to whom such writ is di- 
rected, and it shah give notice that, in default of appearance, the 
party issuing such writ may proceed to execution ; and such writ 
may be in the form contained in the Schedule (A.) to this Act 
annexed, marked No. 9, or to the like effect, and may be served 
in any county, and otherwise proceeded upon, whether in term 
or vacation, in the same manner as a writ of summons ; and the 
venue in a declaration upon such writ may belaid in any county ; 
and the pleadings and proceedings thereupon, and the rights of 
the parties respectively to costs, sh^ be the same as in an ordi- 
nary action. (See ante, pp. 88, 193, 621.) 

132. All writs of scire facias issued out of any of the superior Writs of 
Courts of law at Westminster against bail on a recognizance ; ad 
auaienaum errores ; against members ol a joint-stock company to be tested, 
or other body, upon a judgment recorded against a public officer directed, and 
or other person sued as representing such company or body, or " 
against such company or body itself ; by or against a husband to 

have execution of a judgment for or against a wife ; for restitu- 
tion after a reversal in error ; upon a suggestion of further breaches 
after judgment for any penal sum, pursuant to the statute passed 
in the session holden in the eighth and ninth years of the reign 
of King WiUiam the Third, intituled “ An Act for the better pre- 
venting frivolous and vexatious Suits or for recovery of land 
taken under an elegit, shall be tested, directed, and proceeded 
upon, in like manner as writs of revivor. (See ante, pp. 88, 193, 

133. Notice in writing to the plaintiff, his attorney or agent, 

shall be sufficient appearance to a writ of revivor. (See ante, revivor. 

p. 621.) A to *88 

134. A writ of revivor to revive a judgment less than ten years of ^rit ^ 

old shall be allowed without any rule or order; if more than ten revivor upon 
years old, not without a rule of Court or a judge’s order ; nor, if judgment 
more than fifteen, without a rule to show cause. (See ante, p. 

621 .) old. 
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Appendix, 


De(Kt\t Mar- 
riaget and 
Bawerupicy. 

Action not 
to abate by ' 
death. 

Proceedings 
in case of 
death of one 
or more of 
several plain- 
tiffs or de- 
fendants. 


Proceeding 
in case of 
sole plaintiff. 


Proceeding 
upon death 
or sole or 
sole sur- 
viving de- 
fendant. 


And with respect to the effect of death, marriage, and bank- 
ruptcy upon the proceedings in an action, be it enacted 
as follows ; 

' 135. The death of a plaintiff or defendant shall not cause the 
action to abate, but it may be continued as hereinafter mentioned. 
(See ante^ pp. 16, 645.) 

136. If there be two or more plaintiffs or defendants, and one 
or more of them should die, if the cause of such action shall sur- 
vive to the surviving plaintiff or plaintiffs, or against the surviv- 
ing defendant or defendants, the action shall not be thereby 
abated ; but such death being suggested upon the record, the ac- 
tion sh^l proceed at the suit of the surviving plaintiff or plain- 
tiffs against the surviving defendant or defendants. (See ante^ 

p. 16.) 

137. In case of the death of a sole plaintiff or sole surviving 
plaintiff, the legal representative of such plaintiff may, by leave 
of the Court or a judge, enter a suggestion of the death, and that 
he is such legal representative, and the action shall thereupon 
proceed ; and, if such suggestion be made before the trial, the 
truth of the suggestion shall be tried thereat, together with the 
title of deceased plaintiff, and such judgment shall follow upon 
the verdict in favour of or against the person making such sug- 
gestion, as if such person were originally the plaintiff. (See ante, 
pp. 18, 21, 645.) 

138. In case of the death of a sole defendant or sole surviving 
defendant, where the action survives, the plaintiff may make a 
suggestion, either in any of the pleadings, if the cause has not ar- 
rived at issue, or in a copy of the issue, if it has so arrived, of the 
death, and that a person named therein is the executor or admi- 
nistrator of the deceased ; and may thereupon serve such executor 
or administrator with a copy of the writ and suggestion, and with 
a notice, signed by the plaintiff or his attorney, requiring such 
executor or administrator to appear within eight days after ser- 
vice of the notice, inclusive of the day of such service, and that 
in default of his so doing the plaintiff may sign judgment against 
him as such executor or administrator ; and the same proceedings 
may be had and taken in case of non-appearance after such notice, 
as upon a writ against such executor or administrator in respect 
of the cause for which the action was brought ; and in case no 
pleadings have taken place before tlie death, the suggestion shall 
form part of the declaration, and the declaration and suggestion 
may be served togetlier, and the new defendant shall plead there- 
to at the same time ; and in case the plaintiff shall have declared, 
but the defendant shall not have pleaded before the death, the 
new defendant shall plead at the same time to the declaration and 
suggestion ; and in case the defendant shall have pleaded before 
the death, the new defendant shall be at liberty to plead to the 
suggestion, only by way of denial, or such plea as may be appro- 
priate to and rendered necessary by his character of executor or 
administrator, unless by leave of the Court or a judge, he should 
be permitted to plead fresh matter in answer to the declaration ; 
and in case the defendant shall have pleaded before the death, 
but the jfleadings shall not have arrived at issue, the new defen- 
dant, besides pleading to the suggestion, shall continue the plead- 
ings to issue in tlie same manner as the deceased might have done, 
and the pleadings upon the declaration and the pleadings upon 
the suggestion shall be tried together ; and in case the plaintiff 
shall recover, he shall be entitled to the like judgment in respect 
of the debt or sum sought to be recovered and in respect of the 
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costs prior to the suggestion, and in respect of the costs of the 
suggestion and subsequent thereto, he shall be entitled to the like 
judgment as in an action originally commenced against the execu-* 
tor or administrator. (See ante^ pp. 19, 21, 645.) 

139. The death of either party between the verdict and the Death be- 

judgment shall not hereafter be alleged for error, so as suchjudg- var- 
ment be entered within two terms after such verdict. ^dgment. 

140. If the plaintiff in any action happen to die after an in- Proceedings 
terlocutory judgment and before a final judgment obtained there- in case of 
in, the said action shall not abate by reason thereof, if such ac- ®'fter 
tion might be originally prosecuted or maintained by the execu- a^ be- 
tor or administrator of such plaintiff ; and if the defendant die fore final 
after such interlocutory judgment and before final judgment jlldgnxent. 
therein obtained, the said action shall not abate, if such action 

might be originally prosecuted or maintained against the execu- 
tor or administrator of such defendant ; and the plaintiff, or, if 
he bo dead after such interlocutory judgment, his executors or 
administrators, shall and may have a writ of revivor, in the form 
contained in the schedule (A.) to this Act annexed, marked No. 

9, or to the like effect, against the defendant, if living after such in- 
terlocutory judgment, or if he be dead, tlien against his execu- 
tors or administrators, to show cause why damages in such action 
should not be assessed and recovered by him or them ; and if 
such defendant, his executors or administrators, shall appear at 
the return of such writ, and not show or allege any matter suf- 
ficient to arrest the final judgment, or shall make default, a writ 
of inquiry of damages shall be thereupon awarded, or the amount 
for which final judgment is to be signed shall be referred to one 
of the Musters, as hereinbefore provided ; and upon the return 
of the writ, or delivery of the order with the amount indorsed 
thereon to the plaint ifi', his executors or administrators, judg- 
ment final shall be given for the said plaintiff, his executors or 
administratoi's, prosecuting such writ of revivor, against such de- 
fendant, his executors or administrators respectively. 

141. The marriage of a woman plaintiff or defendant shall not Marriage 
cause the action to abate, but the action may, notwithstanding, abate 
be proceeded with to judgment j and such judgment may be exe- 

cuted against the wife alone, or, by suggestion or writ of revivor 
pursuant to tliis Act, judgment may be obtained against the hus- 
band and wife, and execution issue thereon ; and in case of a 
judgment for the wife, execution may be issued thereupon by the 
authority of the husband without any writ of revivor or sugges- 
tion ; and if in any such action the wife shall sue or defend by 
attorney appointed by her when sole, such attorney shall have 
authority to continue the action or defence, unless such authority 
be countermanded by the husband, and the attorney changed ac- 
cording to the practice of the Court. (See ante, pp. 173, 473, 

598.) 

142. The bankruptcy or insolvency of the plaintiff in any ac- Bankruptcy 
tion which the assignees might maintain for the benefit of the and insol- 
creditors, shall not be pleaded in bar to such action, unless the 
assignees shall decline to continue, and give security for the costs when not to 
thereof, upon a judge’s order to be obtained for that purpose, abate action, 
within such reasonable time as the judge may order, but the pro- 
ceedings may be stayed until such election is made ; and in case 

the assignees neglect or refuse to continue the action, and give 
such security within the time limited by the order, the defendant 
may within eight days after such neglect or refusal, plead the 
bankruptcy. (See ante, pp. 474, 507, 608.) 


o 


n 
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Arregt of And 
Judgment 
and Judg- 
ment non ^ 

obetante 143. Upon any motion made in arrest of judgment, or to enter 
Ve redic to, arrest of judgment, pursuant to the statute passed in the first 
XTponmotion Majesty King William the Fourth, intituled 

in arrest of “An Act for the more speedy J udgment and Execution in Actions 
judgment, brought in his Maiesty’s Courts of Law at Westminster, and in 
the Court of Common Pleas of the County Palatine of Lancaster, 
c. 7, or for and for amending the Law as to judgment on a Cognovit actionem 
judgment cases of Bankruptcy,” or for judgment non obstante veredicto^ 
^^eddto^ ^ ^y reason of the non-averment of some alleged material fact or 
omitted f^ts facts or material allegation, or other cause, the party, whose 
pleading is alleged or adjudged to be therein defective, may, by 
be suggested of the Court, suggest the existence of the omitted fact or 

facts, or other matter, which, if true, would remedy the alleged 
defect ; and such suggestion may be pleaded to by the opposite 
party within eight days after notice thereof, or such further time 
as the Court or a judge may allow : and the proceedings for trial 
of any issues joined upon such pleadings shall be the same as in 
an ordinary action. (See ante^ p. 820.) 

Judgment to 14)4. If tlie fact or facts suggested be admitted, or found to be 
follow result true, the party suggesting shall be entitled to such judgment as 
he would have been entitled to if such fact or facts or allegations 
had been originally stated in such pleading, and proved or ad- 
mitted on the trial, together with the costs of, and occasioned by, 
the suggestion and proceedings thereon ; but if such fact or facts 
be found unti’ue, the opposite party shall be entitled to his costs 
of, and occasioned by, the suggestion and proceedings thereon, in 
addition to any other costs to which he may be entitled. (See ante^ 

p. 820.) 

Costs of 145. Upon an arrest of judgnjent, or judgment obstante 
veredicto, the Court shall adjudge to the party against whom such 
judgment is given the costs occasioned by the trial of any issues 
of fact, arising out of the pleading for defect of wliich such judg- 
ment is given, upon which such party shall have succeeded ; and 
such costs shall be set off against any money or costs adjudged 
to the opjjosite party, and execution may issue for the balance, if 
any. (See ante, p. 820.) 

And with respect to proceedings in error, be it enacted as fol- 
lovrs ; 

146-167. [Sections 146 to 147 inclusive relate to error.] 

And with respect to tlie action of ejectment, be it enacted as 
follows ; 

168-221. [Sections 168 to 221 inclusive relate to the action of 
ejectment.] 

Amendment. And whereas the power of amendment now vested in the Courts 

and the judges thereof is insufficient to enable them to 
prevent the failure of justice by reason of mistakes and 
objections of form, be it enacted as follows : 

Amendment. 222. It shall be lawful for the superior Courts of common law, 
and every judge thereof, and any judge sitting at nisi prius, at all 
times to amend all defects and errors in any proceeding in civil 
causes, whether there is anything in writing to amend by or not, 
and whether the defect or error be that of the party applying to 
amend or not ; and all such amendments may be .made with or 
without costs, and upon such terms as to the Court or judge may 


Error. 


Ejectment. 


with respect to the proceedings upon motions to arrest 
the judgment, and for judgment non obstante veredicto, be 
it enacted as follows : 
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Beem fit ; and all such amendments as may be necessary for the 
purpose of determining in the existing suit the real question in 
controversy between the parties shall be so made. (See an^e, pp^ 

12, 171, 469, 707.) 

And in order to enable the Courts and judges to carry this Act Power fo 
thoroughly into effect, and to enable them from time to 
time to make rules and regulations and to frame writs and 
proceedings for that purpose, be it enacted as follows : Write and 

223. [General rules may be made by the judges.] (See ante^ Proceedings. 
p. 462.) 

224. [New forms of writs and other proceedings.] 

225. [Buies may be made by each Court for government of its 
officers.] 


And whereas it is expedient that injunctions and orders to stay 
proceedings should be rendered more effectual, be it enacted 
as follows : 


Efect of 
Injunction. 


226. In case any action, suit, or proceeding in any Court of Injunctions 
law or equity shall be commenced, sued, or prosecuted, in dis- pro- 

obedience of and contrary to any writ of injunction, rule, or order oeedings to 
of either of the superior Courts of law or equity at Westminster, h»ve » sp®- 
or of any judge thereof, in any other Court than that by or in ^ ® 
which such injunction may have been issued, or rule or order 
made, upon the ])roduetion to any such other Court or judge 
thereof of such w'rit of injunction, rule, or order, the said other 
Court (in which such action, suit, or proceeding may be com- 
menced, prosecuted or taken), or any judge thereof, shall stay 
all further proceedings contrary to any such injunction, rule, or 
order ; and thenceforth all further and subsequent proceedings 
shall be utterly null and void to all intents and purposes : pro- 
vided always, that notliing herein contained shah be held to di- 
minish, alter, abridge, or vary the liability ot any person or persons 
commencing, suing, or })rosecuting any such action, suit, or pro- 
ceeding contrary to any injunction, rule, or order of either of the 
Courts aforesaid, to any attachment, punishment, or other pro- 
ceeding to whicli any such person or persons are, may, or shall 
be liable in coses of contempt of either of the Courts aforesaid, 
in regard to the commencing, suing, or prosecuting such action, 
suit, or proceeding. (See ante, p. 572.) 


And be it enacted as follows : 

227. In the construction of this Act the w'ord “ court*’ shall Interpreta- 
be understood to mean any one of the superior Courts of common of terms 

law at Westminster in which any action is brought ; and the 
word “judge” shall be understood to mean a judge or baron of 
any of the said Courts ; and the word “ master” shall be under- 
stood to mean a master of any of the said Courts ; and the word 
“action” shall be understood to mean any personal action 
brought by writ of summons in any of the said Courts ; and no 
part of the united kingdom of Great Britain and Ireland, nor 
the islands of Man, Guernsey, Jersey, Alderney, or Sark, nor any 
islands adjacent to any of them, being part- of the dominions of 
her Majesty, shall be deemed to be “ beyond the seas ” within 
the meaning of this Act : and wherever in this Act, in describing 
or referring to any person or party, matter or thing, any word 
importing the singular number or masculine gender is used, the 
same shall be understood to include and shall be applicable to 
several persons and parties as well as one person or party, and 
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females as well as males, and bodies corporate as well as indi- 
viduals, and several matters and things as well as one matter or 
thing, unless it otherwise be provided, or there be something in 
‘*the subject or context repugnant to such construction. 

228. [Her Majesty may direct all or part of this Act to extend 
to any Court of record.] 

229. [Certain of the provisions of this Act to extend and apply 
to the Court of Common Pleas at Lancaster and the Court of 
Pleas at Durham.] 

230. [Powers given by this Act to the judges of the superior 
Courts at Westminster to make rules, etc., may be exercised by 
judges of the Court of Common Pleas at Lancaster and Court of 
Pleas at Durham as to those Courts.] 

231. [Judges may make rules for applying other provisions of 
this Act to Court of Common Pleas at Lancaster and Court of 
Pleas at Durham.] 

232. [Provisions to apply to masters of Courts at Westminster, 
to apply to prothonotarics of Court of Common Pleas at Lan- 
caster and Court of Pleas at Durham, and their deputies, etc.] 

233. [As to proceedings in error.] 

234. [Certain provisions of 4 & 5 Will. IV, c. 62, and 2 & 3 
Viet. c. 16, repealed.] 

235. In citing this Act in any instrument, document, or pro- 
ceeding, it shall be sufficient to use tlie expression “ The Common 
Law Procedure Act, 1852.** 

236. Nothing in this Act shall extend to Ireland or Scotland, 
except in the cases herein specially mentioned. 


SCHEDULE (B.). 

FORMS OF PLEADINGS. 

Statements oe Causes op Action. 

On Contracts. 

Goods sold. I. Money payable by the defendant to the plaintiff for {these 
wards “money payable,** etc.^ should precede money counts like 1 
to 14, but need only he inserted in the firsf] goods bargained and 
sold by the plaintiff to the defendant. (See ante., pp. 38, 39, 54, 

237.) 

Work and 2. Work done and materials provided by the plaintiff for the 
materials. defendant at his request. (See ante, p. 40.) 

Monejlent. 3. Money lent by the plaintiff to the defendant. (See ante, p. 
41.) 

Money paid. 4. Money paid by the plaintiff for the defendant at his request. 

(See ante, p. 42.) 

Money re- 6 . Money received by the defendant for the use of the plain- 
oeiyed. (See ar^tc, p. 44.) 

Account 6. Money found to be due from the defendant to the plaintiff 
stated. on accounts stated between them. (See ante, p. 52.) 

For an estate 7. A messuage and lands sold and conveyed by the plaintiff to 

sold. the defendant. (See ante, p. 246.) 

For good- 8. The goodwill of a business of the plaintiff, sold and given 
up by the plaintiff to the defendant. (See am,te, p. 261.) 


Skort title 
of Act. 


Act not to 
extend to 
Ireland or 
Scotland. 
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9. The defendant’s use, by the plaintiff’s permission, of mes- 
suages and lands of the plaintiff. (See ante^ p. 196.) 

10. The defendant’s use, by the plaintiff’s permission, of a» 
fishery of the plaintiff'. (See ante^ p. 198.) 

11. Fines payable by the defendant as tenant of customary 

tenements of the manor of to the plaintiff as lord of the 

said manor, for the admission of the defendant into the said cus- 
tomary tenements. (See ante^ p. 149.) 

12. The hire of [<w the case may 6c], by the plaintiff let to 
hire to the defendant. (See ante^ p. 170.) 

13. Freight for the conveyance by the plaintiff for the defen- 
dant at his request of goods in ships. (See ante, p. 129.) 

14. The demurrage of a ship of the plaintiff kept on demur- 
rage by the defendant. (See ante, p. 130.) 

16. That the defendant, on the day of , A.D. , by 
his promissory note, now overdue, promised to pay to the 
plaintiff £ [two'] months after date, but did not pay the 
same. (See ante, p. 109.) 

16. That one A., on etc., [date], by his promissory note, now 
overdue, promised to pay to the defendant, or order, £ [two] 
months after date ; and the defendant indorsed the same to the 
plaintiff ; and the said note was duly presented for payment and 
was dishonoured, whereof the defendant had due notice, but did 
not pay the same. (See ante, p. 111.) 

17. That the plaintiff, on etc. [da,te], by his bill of exchange, 

now overdue, directed to the defendant, required the defendant to 
pay to the plaintiff £ months after date ; and the 

defendant accepted the said bill, but did not pay the same. (See 
ante, p. 94.) 

18. That the defendant, on etc., [date], by his bill of exchange, 
directed to A., required A. to pay to the plaintiff' £ [two] 
months aft«r date ; and the said bill was duly presented for ac- 
ceptance, and was dishonoured, of which the defendant had due 
notice, but did not pay the same. (See ante, p. 97.) 

19. That the plaintiff and defendant agreed to marry one an- 
other, and a reasonable time for such marriage has elapsed, and 
the plaintiff has always been ready and willing to marry the de- 
fendant, yet the defendant has neglected and refused to marry 
the plaintiff. (See ante, p. 219.) 

20. That the plaintiff and defendant agreed to marry one 
another on a day now elapsed, and the plaintiff was ready 
and willing to marry the defendant on that day, yet the defen- 
dant neglected and refused to marry the plaintiff. (See ante, pp. 
219, 647.) 

21. That the defendant, by warranting a horse to be then sound 
and quiet to ride, sold the said horse to the plaintiff, yet the said 
horse was not then sound and quiet to ride. (See ante, pp. 264, 
266, 696.) 


For the use 
of s house 
and land. 

For the use 
of a fisherj. 
For copy- 
hold tines. 


For hire of 
goods, etc. 

For freight. 

For demur- 
rage. 

Payee 
against 
maker of 
note. 

Indorse e 
against in- 
dorser of 
note. 


Drawee 
against ac- 
ceptor of bill. 


Payee 

against 

drawer. 


Breach of 
promise of 
marriage. 


Warranty of 
a horse. 


22. That the plaintiff and the defendant agreed, by charter- For not load- 
party, that the plaintiff’s ship called the ‘ Ariel ’ should with all 
convenient speed sail to R., or so near thereto as she could safely 
get, and that the defendant should there load her with a full 
cargo of tallow or other lawful merchandise, which she should 
carry to H., and there deliver, on payment of freight, £ per 
ton, and that the defendant should be allowed ten days for load- 
ing, and ten for discharge, and ten days for demurrage, if required, 
at £ per day ; and that the plaintiff did all things necessary 
on his part to entitle him to have the agreed cargo loaded on 
board the said ship at R., and that the time for so doing has 
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elapsed, yet the defendant made default in loading the agreed 
cargo. (See ante^ pp. 139, 147.) 

iewefor ^ plaintiff let to the defendant a house, No. 401, 

rent. Piccadilly, for seven years, to hold from the day of , 

A.D. , at £ a year, payable quarterly, of which rent 

quarters are due and unpaid. (See ante^ p. 199.) 

Upon a cove- 24. That the plaintiff by deed let to the defendant a house, No. 
pai. Piccadilly, to hold for seven years from the day of 

, A.D. , and the defendant by the said deed cove- 

nanted with the plaintiff well and substantially to repair the 
said house during the said term [according to the covenant~\f yet 
the said house was during the said term out of good and sub- 
stantial repair. (See ante^ p. 201.) 


For Wrongs independent of Contract. 


Trespass to 
land. 


Assault, bat- 
tery, and 
false impri- 
sonment. 

Criminal 

conversation 

Wrongful 
convei sion of 
goods. 


Wrongful 
detention of 
property, 
etc. 

Diverting 
water from 
a mill. 


Infringe- 
ment of a 
patent. 


25. Tliat the defendant broke and entered certain land of the 
plaintiff, called the Big Field, and depastured the same with 
cattle. (See ante^ p. 415.) 

26. That the defendant assaulted and beat the plaintiff, gave 
him into custody to a policeman, and caused him to be impri- 
soned in a police office. (See anie^ p. 41 2.) 

27. That the defendant debauched and carnally knew the plain- 
tiff’s wife. (See anie^ pp. 360, 702, 751.) 

28. That the defendant converted to his own use, or wrongfully 
deprived tlie plaintiff of the use and possession of the plaintiff’s 
goods ; that is to say, iron, hops, household fui’niture [or as the 
ca.se mag he~\. (See ante, pp. 290, 293.) 

29. That the defendant detained from the plaintiff his title 

deeds of land called Belmont in the county of ; that is to 

say, [describe the deeds~\. (See ante, p. 314.) 

30. That tlie plaintili' was possessed of a mill, and by reason 
thereof was entitled to the flow of a stream for working the 
same, and the defendant, by cutting the bank of the said stream, 
diverted the water thereof away from the said mill. (See ante. 
p. 428.) 

31. That the plaintiff was the first and true inventor of a cer- 

tain new manufacture, that is to say, of “ certain improvements 
in the manufacture of sulphuric acid,” and thereupon her Majesty 
Queen Victoria, by letters ])atent under the great seal of England, 
granted the plaintiff the sole ])rivilcge to make, use, exercise, and 
vend the said invention within England for the term of fourteen 
years from the day of, a.d. , subject to a condi- 

tion that the plaintiff sliould within six calendar months next 
after the date of the said letters patent cause to be enrolled in 
the High Court of Chancery an instrument in writing under his 
hand and seal, particularly describing and ascertaining the nature 
of Ins said invention, and in what manner the same was to be 
and might be performed, and the plaintiff did within the time pre- 
scribed fulfil the said condition, and the defendant during the 
said term did infringe the said patent right. (See ante, pp. 385, 
765.) 


Defamation 32. That the defendant falsely and maliciously spoke and pub - 
•f character, fighed of the plaintiff the words following ; that is to say, “ he is 
a thief;” 

[if there be any special damage, here state it with such rea^ 
sonahle particularity as to give notice to the defendant 
of the peculiar injury complained of s for instance^] 
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whereby the plaintiff lost his situation as gamekeeper in the em- 
ploy of A. (See anle^ pp. 304, 308.) 

33. That the defendant falsely and maliciously printed anfl 
published of the plaintiff in a newspaper called ' ’ the 

words following j tliat is to say, “ he is a regular prover under 
bankruptcies,’* the defendant meaning thereby that the plaintiff 
had proved and was in the habit of proving fictitious debts 
against the estates of bankrupts, with the knowledge that such 
debts were fictitious. (See ante^ pp. 304, 305.) 


Commencement op Plea. 

34. The defendant by his attorney [or in person *’] 

says [Jiere state the substance of the p1ea\ (See ante^ p. 433.) 

35. And for a secoud plea the defendant says [here state the 
second plea~\, (See ante^ p. 446.) 

Pleas in Actions on Contracts. 

36. That he never was indebted as alleged. 

[This plea is applicable to declarations like those numbered Denial of 
1 to 14.] (See anie^ p. 461.) debt. 

37. That he did not promise as alleged. 

[This plea is applicable to other decl arations on simple con- Denial of 
tracts^ not on hilht and notes, such as those numbered 19 to 22. contract. 

It would he unobjectionable to use “ did not warrant,” “ did not 
agree,” or any other appropriate denial.'\ (See ante, pp. 465, 

696.) 

38. That the alleged deed is not liis deed. (See ante,^. 467.) 

39. That the alleged cause of action did not accrue within six 

years [state the period of limitation applicable to thecase'\ before Li^itahons. 
this suit. (See ante, pp. 644, 747.) 

40. That before action he satisfied and discharged the plaintiff’s Payment, 
claim by payment. (See ante, p. 660.) 

41. Tliat the plaintiff at the commencement of this suit was, Set-off. 
and still is, indebted to the defendant in an amount equal to the 
plaintili*’s claim, for [here state the cause of set-ojf, as in a decla- 
ration ; see forms, ante'], which amount the del’eiidant is willing 

to set off against the plaintilFs claim. (See ante, p. 682.) 

42. That after the alleged claim accrued, and before this suit, Belease 
the plaintiff by deed released the defendant tlierefrom. (See ante, 

p. 670.) 


Pleas in Actions for Wrongs independent of Contract. 

43. That he is not guilty. (See ante, p. 697.) l^'ot guilty. 

44. That he did wliat is complained of by the plaintiff’s leave, 

(See ante, p. 740.) licence. 

45. That the plaintiff first assaulted the defendant, who there- Self-defence, 
upon necessarily committed the alleged assault in his own de- 
fence. (See ante, pp. 755, 792.) 

46. That the defendant, at the time of the alleged trespass, Right of 
was possessed of land, the occupiers whereof for twenty years 
before this suit enjoyed as of right and without interruption a 

way on foot and with cattle from a public highway over the said 
land of the plaintiff to the said land of the defendant, and from 
the said land of the defendant over the said land of the plaintiff 
to the said public highway, at all times of the year, for the more 

2 0 8 
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Appeniiiff, 

convenient occupation of the said land of the defendant, and 
that the alleged trespass was a use by the defendant of the said 
'way. (See ante^ p. 811.) 

47. That the defendant, at the time of the alleged trespass, 
was possessed of land, the occupiers whereof for thirty years be- 
fore this suit enjoyed as of right and without interruption, com- 
mon of pasture over the said land of the plaintiff for all their 
cattle, levant and couchant, upon the said land of the defendant, 
at all times of the year, as to the said land of the defendant ap- 
pertaining, and that the alleged trespass was a use by the defen- 
dant of the said right of common. (See ante^ p. 711.) 


Replications. 

48. The plaintiff takes issue upon the defendant’s 1st, 2nd, 
etc., pleas. (See ante^ p. 453.) 

49. The plaintiff as to the second plea says [here state the an^ 
swer to the pica as in the following forms~\. (See ante^ p. 454.) 

50. That the alleged release is not the plaintiff’s deed. (See 
ante, p. 671.) 

51. That the alleged release was procured by the fraud of the 
defendant. (Sec ante, p. 671.] 

52. That the alleged set-off did not accrue within six years 
before this suit. (See ante, p. 691.) 

53. That the plaintiff was possessed of land whereon the de- 
fendant was trespassing and doing damage, whereupon the plain- 
tiff requested the defendant to leave the said land, which the de- 
fendant refused to do; and thereupon the plaintiff gently laid 
his hands on the defendant in order to remove him, doing no 
more thati was necessary for that purpose, w hich is the alleged 
first assault by the plaintiff. (See ante, p. 792.) 

54. That the occupiers of the said land did not for twenty 
years before this suit enjoy as of right and without interruption 
the alleged way. (See ante, pp. 714, 815.) 


IfEW Assignment. 

65. The plaintiff, as to the and pleas, says, that 
he sues not for the trespasses therein admitted, but for trespasses 
committed by the defendant in excess of the alleged rights, and 
also in other parts of the said land and on other occasions, and 
for other purposes than those referred to in the said plea. (See 
ante, p. 757.] 

[If the plaintiff replies and new assigins, the new assignment 
mag he as follows .•] 

56. And the plaintiff, as to the and pleas, further 

says, that he sues not only for the trespasses in those pleas ad- 
mitted, but also for, etc. (See ante, p. 457.) 

[If the plaintiff replies and new assigns to some of the pleas, 
and new asssigns only to the other, the form mag he as follows :] 

67. And the plaintiff, as to the and pleas, further 

says, that he sues not for the trespasses in the pleas 

[the pleas not replied to'] admitted, but for the trespasses in 
the pleas [the pleas replied to] admitted, and also for, 

etc. (See ante, p. 457.) 
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THE COMMON LAW PEOCEDUEE ACT, 1854. 

(17 & 18 ViCT. CAP. 125.) 

An Act for the further Amendment of the ProcesR^ Prac^ 
fice, and Mode of Pleading in and enlarging the Juris- 
diction of the Superior Courts of Common Law at 
Westminster^ and of the Superior Courts of Common 
Law of the Counties Palatine of Lancaster and Durham, 

[12th August, 1854.] 

Bb it enacted by the Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, - 
and Commons, in this present parliament assembled, and by the 
authority of the same, as follows: — 

1. The y)arties to any cause may, by consent in writing, Jud^emay, 
signed by them or their attorneys, as the case may be, leave the hy consent, 
decision of any issue of fact to the Court, provided that the 

Court, upon a rule to show cause, or a judge on summons, shall, 
in their or his discretion, think fit to allow such trial ; or pro- 
vided the judges of the superior Courts of Law at Westminster 
shall, in pursuance of the power hereinafter given to them, make 
an}? general rule or order dispensing with such allowance, either 
in all cases or m any particular class or classes of cases to be 
defined in such rule or order ; and such issue of fact may there- 
upon bo tried and determined, and damages assessed where 
necessary, in open court, eitlier in term or vacation, by any 
judge who might otherwise have presided at the trial thereof by 
jury, either with or without the assistance of any other judge or 
judges of the same Court, or included in the same commission 
at the assizes ; and the verdict of such judge or judges shall be 
of the same effect as the verdict of a jury, save that it shall not 
bo questioned upon the ground of being against the weight of 
evidence ; and the proceedings upon and after such trial, as to 
the power of the Court or judge, the evidence, and otherwise, 
shall be the same as in the case of trial by jury. 

2. [Two judges may sit at same time for trial of causes pend- 
ing in the same Court.] 

3. If it bo made apjiear, at any time after the issuing of the Power to 

writ, to the satisfaction of the Court or a judge, upon the applica- Court or 
tion of either party, that the matter in dispute consists wholly or arbi- 

in part of matters of mere account which cannot conveniently be tration be- 
tried in the ordinary way, it shall be lawful for such Court or fore trial, 
judge, upon such application, if they or he think fit to decide 

such matter in a summary manner, or to order that such matter, 
either wholly or in part, be referred t(f an arbitrator appointed 
by the parties, or to an officer of the Court, or in country causes 
to the judge of any county court, upon such terms as to costs 
and otherwise as such Court or judge shall think reasonable ; 
and the decision or order of such Court or judge, or the award 
or certificate of such referee, shall be enforceable by the same 
process as the finding of a jury upon the matter referred. 

4. If it shall appear to the Court or a judge that the allow- Special case 
ance or disallowance of any particular item or items in such *“»y be 
account depends upon a question of law fit to be decided by the ™sfio^of 
Court, or upon a question of fact fit to be decided by a jury, or fact tried, 
by a judge upon the consent of both parties as hereinbefore pro- 
vide^ it shall be lawful for such Court or judge to direct a case 
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to be stated, or an issue or issues to be tried ; and the decision 
of the Court upon such case, and the finding of the jury or 
^udge upon such issue or issues, shall be taken and acted upon 
by the arbitrator as conclusive. 

* 5. It shall be lawful for the arbitrator upon any compulsory 
reference under this Act, or upon any reference by consent of 
parties where the submission is or may be made a rule or order 
of any of the superior Courts of Law' or Equity at Westminster, 
if he shall think fit, and il* it is not provided to the contrary, to 
state his award, as to the whole or any part thereof, in tlie form 
of a special case for the opinion of the Court, and when an 
action is referred, judgment, if so ordered, may be entered accord- 
ing to the opinion of the Court. 

6. If upon the trial of any issue of fact by a judge under this 
Act it shall appear to the judge that the questions arising there- 
on involve matter of account which cannot conveniently bo tried 
before him, it shall be law’ful for him, at his discretion, to order 
that such matter of account be referred to an arbitrator ap- 
pointed by the parties, or to an officer of the Court, or, in 
country causes, to a judge of any county court, upon such terms, 
as to costs and otherwise, as such judge shall think reasonable ; 
and the award or certificate of such referee shall have the same 
effect as hereinbefore provided as to tlie aw'ard or certificate of a 
referee before trial ; and it shall be competent for the judge to 
proceed to try and dispose of any other matters in question, not 
referred, in like manner as if no reference had been made. 

7. The proceedings upon any sucli arbitration as aforesaid 
shall, except otherwise directed hereby or by tlie submission or 
document authorizing the reference, be conducted in like manner, 
and subject to the same rules and enactments, as to the power of 
the arbitrator and of the Court, the attendance of witnesses, the 
production of documents, enforcing or setting aside the aw'ard, 
and otherwise, as upon a reference made by consent under a rule 
of court or judge’s order. 

8. In any case where reference shall be made to arbitration as 
aforesaid the Court or a judge shall have pow'er at any time, and 
from to time, to remit the matters referred, or any or either of 
them, to the reconsideration and rcdeterniination of the said ar- 
bitrator, upon such terms, as to costs and otherwise, as to the said 
Court or judge may seem proper. 

9. All applications to set aside any award made on a compul- 
sory reference under this Act shall and may be made within the 
first seven days of the Term next following the publication of 
the award to the parties, whether made in vacation or term ; 
and if no such application is made, or if no rule is granted there- 
on, or if any rule granted thereon is afterwards discharged, such 
award shall be final betvfteeri the parties. 

10. Any award made on a compulsory reference under this 
Act may, by authority of a judge, on such terms as to him may 
seem reasonable, be enforced at any time after seven days from 
the time of publication, notwithstanding that the time for 
moving to ^t it aside has not elapsed. 

11. Whenever the parties to any deed or instrument in writing 
to be hereafter made or ei^ecuted, or any of them, shall agree 
that any then existing or future differences between them or any 
of them shall be referred to arbitration, and any one or more of 
the parties so agreeing, or any person or persons claiming through 
or under him or them, shall nevertheless commence any action 
at law or suit in equity against the other party or parties, or any 
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of them, or against any person or persons claiming through or 
under him or them in respect of the matters so agreed to be re- 
ferred, or any of them, it shall be lawful for the Court in whi<jh 
action or suit is brought, or a judge thereof, on application by 
the defendant or dcAmdants, or any of them, after appearance 
and before plea or answer, upon being satisfied that no sufficient 
reason exists why such matters cannot be or ought not to be re- 
ferred to arbitration according to such agreement as aforesaid, and 
tliat the defendant was at the time of the bringing of such action 
or suit and still is ready and willing to join and concur in all acts 
necessary and proper for causing such matters so to be decided 
by arbitration, to make a rule or order staying all proceedings in 
such action or suit, on such terms as to costs and otherwise as to 
such Court or judge may st^em fit: Provided always, that any 
such rule or order may at any time afterwards be discharged or 
Taried as justice may require. 

12. [On failure of parties or arbitrators, judge may appoint 
single arbitrator or umpire.] 

13. [When reference is to two arbitrators and one party fail 
to appoint, other party may appoint arbitrator to act alone.] 

14*. [Two arbitrators may appoint umpire.] 

15. [Award to bo made in three months unless parties or 
Court enlarge time.] 

16. [Rule to deliver possession of land pursuant to award to 
be enforced as a judgment in ejectment.] 

17. Every agreement or submission to arbitration by consent, Agreement 
whether by deed or instrument in writing not under seal, may be 

made a rule of any one of the superior Courts of Law or Equity ing may be " 
at Westminster, on the application of any party thereto, unless made rule of 
such agreement or subuiission contain words purporting that the 
parties intend that it should not be made a rule of Court ; and trary inten- 
if in any such agreement or submission it is provided that the tion appear, 
same shall or may be made a rule of one in particular of such 
superior Courts, it may be made,a rule of that Court only ; and 
if when there is no such provision a case be stated in the award 
for the opinion of one of the superior Courts, and such Court be 
specified in the award, and the document authorizing the refe- 
rence have not, before the publication of the award to the par- 
ties, been made a rule of Court, such document may be made a 
rule only of the Court specified in the aw’ard ; and when in any 
case the document authorizing the reference is or has been made 
a rule or order of any one of such superior Courts, no other of 
such Courts shall have any jurisdiction to entertain any motion 
respecting the arbitration or award. 

18-31. [Sections 18 to 31 inclusive relate to proceedings at the 
trial and evidence.] 

32. [Error may be brought on a special case.] 

33. [Grounds to be stated in rule nisi for new trial.] 

84-42. [Sections 34 to 42 inclusive relate to appeal upon mo- 
tions and rules to enter a verdict or nonsuit or for a new trial.] 

43. [Error upon award of trial de novoJ] 

'"Payment of costs upon new trial on matter of fact.] 

45. [Affidavits on new matter.] 

46-49. [Sections 46 to 49 inclusive relate to oral examina- 
tion of witnesses.] 

60. [Discovery of documents.] 

61-67. [Sections 51 to 57 inclusive relate to examination of 
party, orally and by written interrogatories.] 

68. [Inspection by jury or parties or witnesses.] 
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69. [Rule or order for summoning jury.] 

60. It shall be lawful for any creditor who has obtained a 

ment^debuw-" superior Courts to apply to the Court or 

as to debts^ ^or a rule or order that the judfifnient debtor should be 

due to him. orally examined as to any and what debts are owing to him be- 
fore a master of the Court, or such other person as the Court or 
judge shall appoint ; and the Court or judge may make such rule 
or order for the examination of such judgment debtor, and for 
the production of any books or documents, atid the examination 
shall be conducted in the same manner as in the case of an oral 
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examination of an opposite party before a master under this Act. 

61. ‘It shall be law'fui for a judge, upon the ex parte applica- 
tion of such judgment creditor, either before or after such oral 
examination, and upon affidavit by himself or his attorney stat- 
ing that judgment has been recovert^d, and that it is still unsatis- 
fied, and to what amount, and that any other person is indebted 
to the judgment debtor, and is within the jurisdiction, to order 
that all debts owing or accruing from such third person (herein- 
after called the garnishee) to the judgment debtor shall be at- 
tached to answer the judgment debt ; and by the same or any 
subsequent order it may be ordered that the garnishee shall ap- 
pear before the judge or a master of the Court, as such judge 
shall appoint, to show cause why he should not pay the judgment 
creditor the debt due from him to the judgment debtor, or so 
much thereof as may be suflicient to satisfy the judgment debt. 
(See anie,^ p. 49 1.) 

62. Service of an order that debts duo or accruing to the 
judgment debtor shall be attached, or notice thereof to the gar- 
nisliec, in such manner as tlie judge shall direct, sliall bind such 
debts in his hands. (See awfe, pp. 494, 495.) 

63. If the garnishee does not forthwith pay into court the 
amount due from him to the judgment debtor, or an amount 
equal to the judgment debt, and does not dispute the debt duo 
or claimed to be due from him to the judgmeut debtor, or if he 
does not appear upon summons, then the judge may order exe- 
cution to issue, and it may be sued fortli accordingly, without 
any previous writ or process, to levy the amount due from such 
garnishee towards satisfaction of the judgment debt. (See ante^ 
p. 495.) 

64. If the garnishee disputes his liability, the judge, instt'ad 
of making an order that execution shall issue, may order that the 
judgment creditor shall be at liberty to proceed against the gar- 
nishee by writ, calling upon him to show cause why there should 
not be execution against him for the alleged debt, or for the 
amount due to the judgment debtor, if less than the judgment 
debt, and for costs of suit ; and the proceedings upon such suit 
shall be the same, as nearly as may be, as upon a writ of revivor 
issued under “ The Common Law Procedure Act, 1852.” (8oe 
anie^ pp. 34, 82, 495.) 

65. Payment made by or execution levied upon the garnishee 
under any such proceeding as aforesaid shall be a valid discharge 
to him as against the judgment debtor to the amount paid or 
levied, although such proceeding may be set aside or the judg- 
ment reversed. 


AttMhment 66. In each of the superior Courts there shall be kept at the 
k^t by the ^waster's office a debt attachment book, and in such book entries 
of shall be made of the attachment and proceedings thereon, with 
each Court, names, dates, and statements of the amount recovered, and other- 
wise ; and the mode of keeping such books shall be the same in 
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all the Courts ; and copies of any entries made therein may he 
taken by any person upon application to any master. 

67. The costs of any application for an attachment of debt Costs of ap. 
under this Act, and of any proceedings arising from or incidental plication, 
to such application, shall be in the discretion of the Court or a 

iudge. 

68. The plaintiff in any action in any of the superior Courts, Action for 
except replevin and ejectment, may indorse upon the writ and mandamus 
copy to be served a notice that the plaintiff intends to claim the p^fom- 
a writ of mandamus, and the plaintiff may thereupon claim in ance of 
the declaration, either together with any other demand which duties, 
may now be enforced in such action, or separately, a writ of 
mandamus commanding the defendant to fulfil any duty in the 
fulfilment of which the plaintiff is personally interested. (See ante, 

p. 356.) 

69. The declaration in such action shall set forth sufficient Declaration 
grounds upon wliich such claim is founded, and shall set forth action for 
that the plaintiff is personally interested therein, and that he amus. 
sustains or may sustain damage by the non-performance of such 

duty, and that performance thereof has been demanded by him, 
and refused orneglected. (See ante^ p. 356.) 

70. The pleadings and other proceedings in any action in Proceedings 
which a writ of mandamus is claimed, shall be the same in all 
respects, as nearly as may be, and costs shall be recoverable by mug. 
either party, as in an ordinary actionior the recovery of damages. 

(See ante, p. 356.) 

71. In case judgment shall be given to the plaintiff that a Judgment 
mandamus do issue, it shall bo lawful for the Court in which such 
judgment is given, if it shall see fit, besides issuing execution in 

the ordinary way for the costs and damages, also to issue a per- 
emptory writ of mandamus to the defendant, commanding him 
forthwith to perform the duty to be enforced. 

72. The writ need not recite the declaration or other proceed- 
ings, or the matter therein stated, but shall simply command the 
performance of the duty, und in other respects shall be in tlie 
form of an ordinary writ of execution, except that it shall be 
directed to the party and not to the sheriff, and may he issued in 
term or vacation, and returnable forthwith ; and no return there- 
to, except that of comjdiance, shall be allowed, hut time to return 
it may, upon sufficient grounds, be allowed by the Court or a 
judge, either with or without terms. 

73. The writ of mandamus so issued as aforesaid shall have Pffectof 
the same force and effect as a peremptory writ of mandamus 

issued out of the Court of Queen’s Bench, and in case of disobe- pr^eedings 
dienco may be enforced by attachment, (See ante, p. 356.) to enforce it. 

74. The Court may, upon application by the plaintiff, besides The Court 
or instead of proceeding against the disobedient party by attach- order 
ment, direct that the Act required to be done may be done by the done^t\he* 
plaintiff or some other person appointed by the Court, at the expense of 
expense of the defendant ; and upon the act being done, the the defen- 
amount of such expense may be ascertained by the Court, either *^®“*'* 

by writ of inquiry or reference to a master, as the Court or a 
judge may order ; and the Court may order payment of the 
amount of such expenses and costs, and enforce payment thereof 
by execution. 

75. Nothing herein contained shall take away the jurisdiction Prerogative 
of the Court of Queen’s Bench to grant writs of mandamus ; nor 

shall any writ of mandamus issued out of that Court be invalid preserved, 
by reason of the right of the prosecutor to proceed by action for 
mandamus under &is Act, 
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Proceedinffa 76. Upon application by motion for any writ of mandamus in 
tive^wri?of' Court of Queen’s Bench, the rule may in all cases be abso- 
mandamus l^te in the first instance, if the Court shdl think fit ; and the 
accelerated, writ may bear teste on the day of its issuing, and may be made 
returnable forthwith, whether in term or in vacation, but time 
may be allowed to return it, by the Court or a judge, either with 
or without terms. 
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77. The provisions of “ The Common Law Procedure Act, 
1852,” and of this Act, so far as they are applicable, shall apply 
to the pleadings and proceedings upon a prerogative writ of man- 
damus issued by the Court of Queen’s Bench. 

78. The Court or a judge shall have power, if they or he see fit 
so to do, upon the application of the plaintilf in any action for 
the detention of any chattel, to order that execution shall issue 
for the return of the chattel detained, without giving the defen- 
dant the option of retaining such chattel upon paying the value 
assessed, and that if the said chattel cannot be found, and unless 


the Court or a judge should otherwise order, the sherilT shall 
distrain the defendant by all his lands and chattels in the said 
8herifl”s bailiwick, till the defendant render such chattel, or, at 


the option of the plaintiff, that he cause to be made of the de- 
fendant’s goods the assessed value of sucli chattel ; provided that 
the plaintiff shall, either by the same or a separate writ of execu- 
tion, be entitled to have made of the defendant’s goods the da- 
mages, costs, and interest in such action. (See ante^ pp. 313, 728, 
767.) 

Claim of writ 79. In all cases of breach of contract or other injury, where the 

of injunction party injured is entitled to maintain and has brought an action, 
he may, in like case and manner as hereinbefore provided with 
respect to mandamus, claim a writ of injunction against the re- 
petition or continuance of such breach of contract, or other in- 
jury, or the committal of any breach of contract or injury of a 
like kind, arising out of the same contract, or relating to the 
same property or right ; and he may also in the same action in- 
clude a claim for damages or other redress. (See ante, p. 341.) 
Form of writ 80. The writ of summons in such action shall be in the same 


ofsuramoaFi form as the writ of summons in any personal action, but on every 
meut there-' copy thereof there shall be indorsed a notice that 

on. in default of appearance the plaintiff' may, besides proceeding to 

judgment and execution for damages and costs, apply for and 
obtain a writ of injunction. 

Form of pro- 81. The proceedings in such action shall be the same, as nearly 
ceedings and as may be, and subject to the like control, as the proceedings in 
of judgment. action to obtain a mandamus under the provisions hereinbe- 
fore contained ; and in such action judgment may be given that 
the writ of injunction do or do not issue, as justice may require ; 
and in case of disobedience such writ of injunction may be en- 
forced by attachment by the Court, or, when such Courts shall 
not be sitting, by a judge. (See ante, p. 341.) 

Writ of in- 82. It shall be lawful for the plaintiff at any time after the com- 

ionction may mencement of the action, and whether before or after judgment, 
for^^anv pq^ to the Court or a judge for a writ of injunction 

stage of «ie to restrain the defendant in such action from the repetition or con- 
cause. tinuance of the wrongful act or breach of contract complained of, 
or the committal of any breach of contract or injury of a like kind, 
arising out of the same contract, or relating to the same property 
or right ; and such writ may bo granted or denied by the Court or 
judge upon such terms as to the duration of the writ, keeping an 
account, giving security, or otherwise, as to such Court or judge 



The Common Taw Procedure Act, 1854 . 


857 


shall seem reasonable and just ; and in case of disobedience such 
writ may be enforced by attachment by the Court, or, when such 
Courts shall not be sitting, by a judge : provided always that any 
order for a writ of injunction made by a judge, or any writ issued 
by virtue thereof, may be discharged or varied or set aside by the 
Court on application made thereto by any party dissatisfied with 
such order. 

83. It shall be lawful for the defendant or plaintiff in replevin 
in any cause in any of the superior Courts in which, if judgment 
were obtained, he would be entitled to relief against such judg- 
ment on equitable grounds, to plead the facts which entitle him 
to such relief by way of defence, and the said Courts are hereby 
empowered to receive sucli defence by way of plea ; provided that 
such pica shall begin with the words “ for defence on equitable 
grounds,” or words to the hke effect. (See ante, pp. 437, 450, 

666, 567, 733.) 

84. Any such matter which, if it arose before or during the Equitable 
time for pleading, would be an answer to the action by way of defence after 
plea, may, if it arise after the lapse of the period during which it 

could be pleaded, be set up by way of audita querela. (See ante, 
pp. 566, 733.) 

85. The ^plaintiff may reply, in answer to any plea of the de- Equitable 
fendant, facts whicli avoid such plea upon equitable grounds ; pro- replication, 
vided that such repli(;ation shall begin with the words “ for repli- 
cation on equitable grounds,” or words to the like effect. (See 

ante, pp. 456, 567,733.) 

86. Provided always, that in ease it shall appear to the Court court or 
or any judge thereof, that any such equitable plea or equitable judfjemay 
replication cannot be dealt with by a court of law so as to do jus- strikeout 
tice between the parties, it shall be lawful for such Court or judge p?eaor repli- 
to order the same to be struck out on siieh terms as to costs and cation. 


Emiitable 
defence may 
be pleaded. 


otherwise as to such Court or judge may seem reasonable. (See 
ante, pp. 567, 733.) 

87. In case of any action founded upon a bill of exchange or Actions on 
other negotiable instrument, it shall be lawful for the Court or a instru- 
judge to order that the loss of such instrument shall not be set 

up, provided an indemnity is given, to the satisfaction of the 
Court or judge, or a master, against the claims of any other per- 
son upon such negotiable instrument. (See ante, p. 534.) 

88. [Jurisdiction under Shipowmers Act.] 

89. [False evidence.] 

90. [Execution to fix bail.] 

91. Proceedings against executors upon a judgment of assets Scire facias 
in future may be had and taken in the manner provided by “ Tlie judgment 
Common Law Procedure Act, 1852,” as to writs of revivor. (See 

ante, p. 679.) 

92. Where an action would, but for the provisions of “The To compel 
Common Law Procedure Act, 1852,” have abated by reason of 

the death of either party, and in which the proceedings may be 

revived and continued under that Act, the defendant or person tion in case 

against whom the action maybe so continued may apply by of death. 

summons to compel the plaintiff, or person entith'd to proceed 

with the action in the room of the plaintiff, to proceed according 

to the provisions of the said Act within such time as the judge 

shall order ; and in default of such proceeding the defendant, or 

other person against whom the action may be so continued as 

aforesaid, shall be entitled to enter a suggestion of such default, 

and of the representative character of the person by or against 

whom the action may be proceeded with, as the case may be, and 
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to hare judgment for the costs of the action and suggestion against 
the plaintiff, or against the person entitled to proceed in his room, 
,‘^s the case may be, and in the latter case to be levied of the goods 
of the testator or intestate. 

93. [Claimant in second ejectment for same premises against 
same defendant may be ordered to give security for costs.] 

94-. [As to writs of execution issued before the 24th October, 
1852.] 

95. [Courts may appoint sittings.] 

96. It shall be lawful lor the Superior courts of common law, 
and every judge thereof, and any judge sitting at nisi prius, at 
all times to amend all defects and errors in any proceedings under 
the provisions of this Act, whether there is anything in writing to 
amend by or not, and whether the defect or error be that of the 
party applying to amend or not ; and all such amendments may 
be made with or without costs, and upon such terms as to the 
Court or judge may seem fit ; and all such amendments as may 
be necessary for the purpose of determining in the existing suit 
the real question in controversy between the parties shall be so 
made, if duly applied for. 

97. [General rules may be made by the judges.] 

98. [New forms of writs and other proceedings.] 

99. In the construction of this Act the word “ court shall be 
understood to mean any one of the superior courts of common 
law at Wesimimier\ and the word ‘‘judge” sliall be understood 
to mean a judge or baron of any of the said courts ; and the word 
“ master ” shall be understood to mean a master of any of the 
said courts ; and the word “ action ” shall be understood to mean 
any personal action in any of the said courts. 

100. [Provisions relating to superior courts to apply to Court 
of Common Pleas at Lancaster and Court of Pleas at Durham.] 

101. [Provisions as to Masters of superior Courts to apply to 
Prothonotaries of Palatinate Courts.] 

102. [Court of Queen’s Bench to be the Court of Appeal from 
Palatinate Courts.] 

103. [Enaxitmcnts in ss. 19 to 32 to apply to every civil court 
of judicature in England and Ireland.] 

104. The provisions of this Act shall come into operation on 
the twenty-fourth day of October, in the year of our Lord One 
thousand eight hundred and fifty-four. 

105. [Her Majesty may direct all or part of this Act to extend 
to any Court of Record.] 

106. In citing this Act in any instrument, document, or pro- 
ceeding, it shall be sufiicient to use the expression “ The Com- 
mon Law Procedure Act, 1854.” 

107. Nothing in this Act shall extend to Ireland or Scotland, 
save as 


THE COMMON LAW PllOCEDUKE ACT, 1860. 

(23 & 24 ViCT. CAP. 125.) 

An Act for the further Amendment of the Process^ Trac- 
tice, and Mode of Pleading in and enlarging the Juris* 
diction of the Superior Courts of Common Law at West* 
minster, [28th August, I860.] 

Whereas it is desirable further to improve the process, prao- 
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tioe, and mode of pleading in, and, in some respects, to enlarge 
the jurisdiction of the Superior Courts of Common Law ; Be it 
enacted by the Queen’s most excellent Majesty, by and with the 
advice and consent of the Lords spiritual and temporal, and Com- 
mons, in this present parliament assembled, and by the authority 
of the same, as follows : 

1-3. [Sections 1 to 3 inclusive relate to Belief against For- 
feiture.] 

4r-ll. [Sections 4 to 11 inclusive relate to Appeal from order 
of judge under this Act.] 

12-18. [Sections 12 to 18 inclusive relate to Interpleader Pro- 
ceedings.] 

Procedure and Practice. 


19. The joinder of too many plaintiffs shall not be fatal, but Joinder as 
every action may be brought in the name of all the persons in 
whom the legal right may be supposed to exist ; and judgment auppos^to 
may be given in favour of the plaintiffs by whom the action is be legally 
brought, or of one or more of them, or, in case of any question of ®»titied- 
misjoinder being raised, then in favour of such one or more of 
them as shall be adjudged by the Court to be entitled to recover : 
provided always, that the defendant, though unsuccessful, shall 
be entitled to his costs occasioned by joining any person or 
persons in whose favour judgment is not given, unless otherwise 
ordered by the Court or a judge. (See ante^ pp. 5, 229, 469, 680, 

708.) 


20. Upon the trial of such cause a defendant who has therein Defendantto 
pleaded a set-off may obtain the benefit of his set-off by proving q® 
either that all the parties named as plaintiffs are indebted to him, though some 
notwithstanding that one or more of such plaintiffs was or were plaintiffs 
improperly joined, or on proving that the plaintiff or plaintiffs iniproperly 
who establish tlieir right to maintain the cause is or are indebted * 
to him. (See ante, p. 680.) 


21. jNo other action shall be brought against the defendant by 
any person so joined as plaintiff in respect of the same cause of 
action. 

22. The provisions of an Act passed in the session of parlia- 
ment held in the nineteenth and twentieth years of the reign of 
her present Majesty, chapter one hundred and eight, which re- 
late to replevin, shall be deemed and taken to apply to all cases 
of replevin, in like manner as to the cases of replevin of goods 
distrained for rent or damage feasant. (See ante^ pp. 235, 393.) 

23. The plaintiff in replevin may in answer to an avowry pay 
money into court in satisfaction, in like manner and subject to 
the same proceedings as to costs and otherwise as upon a pay- 
ment into court by a defendant in other actions. (See ante, pp. 
235, 767, 777, 784.) 


No other 
action for 
same claim 
to be 
brought. 
Provisions of 
19 & 20 Viet, 
c. 108, as to 
replevin, 
extended to 
all cases of 
replevin. 
Payment 
into court in 
replevin. 


24. Such payment into court in replevin shall not, nor shall Effect of 

the acceptance thereof by the defendant in satisfaction, work a suob pay- 
forfeiture of the replevin bond. (See ante^ pp. 235, 777.) * 

25. In any action brought upon a bond which has a condition Payment 
or defeasance to make void the same upon payment of a lesser into court in 
sum at a day or place certain, with a penalty, and in any action 

for detaining the goods of the plaintiff, it shall be lawful for the bonds, and 
defendant, by leave of the Court or a judge, and upon such terms for detainer, 
as they or he shall think fit, to pay into court a sum of money 
to answer the claim of the plaintiff in respect of such bond in 
the former case, and in the latter case to the value of the goods 
alleged to be detained ; and such payment into court shall be 
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made and pleaded in like manner, and according to the provi- 
sions of “ The Common Law Procedure Act, 1852 j *’ and the like 
^proceedings may be had and taken thereupon as to costa and 
otherwise. (See ante^ pp. 115, 313, 544, 545, 664, 728, 767.) 

26. No writ of right of dower or writ of dower unde mkil 
habet, and no plaint for free bench or dower in the nature of any 
such writ, and no quare impedity shall be brought after the oom- 
dit abolished mencement of this Act in any court wliatsoever ; but where any 
“ such writ, action or plaint would now lie, either in a superior or 

be com-*^ ^ other court, an action may be commenced by writ of sum- 

mons issuing out of the Court of Common Pleas in the same man- 
ner and form as the writ of summons in an ordinary action ; and 
upon such writ shall be indorsed a notice that the plaintiff in- 
tends to declare in dower, or for free bench, or in quare impedity 
as the case may be. 

Writ, and all 27. The service of the writ, appearance of the defendant, pro- 

proceedinga ceedings in default of appearance, pleadings, judgment, execution, 
to be same’as other proceedings and costs upon such writ, sliall be sub- 

in ordinary ject to the same rules and practice, as nearly as may be, as the 
actions. proceedings in an ordinary action commenced by writ of sum- 
mons ; and the provisions of “ The Common Law Procedure Act, 
1852,” and of “ The Common Law Procedure Act, 1854,” shall 
apply to the writ and pleadings, and proceedings thereupon. 

28. In proceedings to obtain an attachment of debts under 
“ The Common Law Procedure Act, 1854,” the judge may, in his 
M^ceSinM discretion, refuse to interfere, where, from tlic smallness of the 

* jil 1 /*jl lli IjjI jj1T_ 

to attach 
debts. 


Judge may 
refuse to 
interfere in 


Proceedings 


debt. 


J udge may 


amount to be recovered, or of the debt sought to be attached, or 
otherwise, the remedy sought would be worthless or vexatious. 

29. Whenever in proceedings to obtain an attachment of debts 

^erttrn^hasf fhe Act above mentioned it is suggested by the garnishee 

fien*on the ^ sought to be attached belongs to some third person 

who has a lien or charge upon it, the judge may order such third 
person to appear before him, and state the nature and particulars 
of his claim upon such debt. 

30. After hearing the allegations of such third person under 
such order, and of any otlier person wliom by the same or any 

and subsequent order the judge may think fit to call before him, or in 

orders. case of such third person not appearing before him upon such 

summons, the judge may order execution to issue to levy the 
amount due from such gamisliee, or the jjiflgment creditor to 
proceed against the garnishee, according to the provisions of “ The 
Common Law Procedure Act, 1854,” and he may bar the claim 
of such third person, or make such other order as he shall think 
fit, upon such terms, in all cases with resiiect to the lien or 
charge (if any) of such third person, and to costs, as he shall think 
juat and reasonable. 

Provisions of 3 ^ provisions of “The Common Law Procedure Act, 

1854,” so far as they are applicable, shall apply to any order, and 
the proceedings thereon, made and taken in pursuance of the 
herein next before mentioned powers under this Act. 

32. In all cases in which a writ of mandamus or of injunction 
damus and*^' under the provisions of “ The Common Law Procedure 

injunction 1854/' i|uch writ shall, unless otherwise ordered by the Court 

or a judge, in addition to the matter directed to be inserted therein, 
command the defendant to pay to the plaintiff the costs of pre- 
paring, issuing, and serving such writ ; and payment of such 
costs may be enforced in the same manner as costs payable under 
a rule of Court are now by law enforceable. (See antey pp, 341, 
356.) 


17 & 18 Viet, 
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33. Writs of injunction against a corporation may be enforced 
either by attacliment against the directors or other officers thereof, 
ae in the case of a mandamus, or by writ of sequestration against 
their property and effects, to be issued in such form and tested 
and returnable in like manner as writs of execution, and to be 
proceeded upon and executed in like manner as writs of seques- 
tration issuing out of the Court of Chancery. (See ante^ pp. 342, 
366.) 

34. Wlien the plaintiff in any action for an alleged wrong in 
any of the superior Courts recovers by the verdict of a jury less 
than five pounds, he shall not be entitled to recover or obtain 
from the defendant any costs whatever in respect of such verdict, 
whether given upon any issue or issues tried, or judgment passed 
by default, in case the judge or presiding officer before whom 
such verdict is obtained shall immediately afterwards certify on 
the back of the record, or on the writ of trial or writ of inquiry, 
that the action was not really brought to try a right besides the 
mere right to recover damages, and that the trespass or grievance 
in respect of which the action was brought was not wilful and 
malicious, and that the action was not fit to be brought. (See 
ante^ p. 312.) 

35. [Enactment in lieu of s. 88 of 17 & 18 Viet. c. 125.] 

36. It shall be lawful for the superior Courts of common law, 
and every judge thereof, and any judge sitting at nisi prius, at all 
times to amend all defects and errors in any proceedings under 
the provisions of this Act, whether there is anything in writing to 
amend by or not ; and whether the defect or error be that of the 
party applying to amend or not ; and all such amendments may 
be made with or without costs, and upon such terms as to the 
Court or judge may seem fit, and all such amendments as may 
bo necessary for tlie purpose of determining in the existing suit 
the real question in controversy between the parties shall be so 
made, if duly applied for. 

37. [General rules may be made by the judges.] 

38. [New forms of writs and other proceedings.] 

39. In the construction of this Act the word “ court ” shall 
be understood to mean any one of the superior Courts of common 
law at Westminster ; and the word “judge” shall be understood 
to mean a judge or baron of any of the said Courts ; and the word 
“master” shall be understood to mean a master of any of the 
said Courts ; and the word “ action ” shall be understood to mean 
any action in any of the said Courts. 

40. [Provisions relating to superior Courts to apply to Court 
of Common Pleas at Lancaster and Court of Pleas at Durham.] 

41. [Provisions as to masters of Courts at Westminster to apply 
to prothonotaries of Palatinate Courts.] 

42. [As to proceedings in appeal.] 

43. The provisions of this Act shall come into operation on 
the tenth day of October in the year of our Lord One thousand 
eight hundred and sixty. 

44. [Her Majesty may direct all or part of this Act to extend 
to any Court of record.] 

45. In citing this Act in any instrument, document, or pro- 
ceeding, it shall be sufficient to use the expression “ The Common 
Law Procedure Act, 1860.” 

46. Nothing in this Act shall extend to Ireland or Scotland. 
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GENEEAL EULES AS TO PEACTICE, OF 
• HILAEY TEEM, 1863. 

Wheeeas the practice of the Courts of Queen’s Bench, Common 
Pleas, and Exchequer, in civil actions, in respect of which the 
said Courts possess a common jurisdiction, has been to a great 
extent superseded or altered by the Common Law Proc^ure 
Act, 1852, and it is expedient that the written rules of practice 
of the said Courts should be consolidated and rendered uniform : 
it is ordered, that all existing written rules of practice in any of 
the said Courts in regard to such civil actions, save and except as 
regards any step or proceeding heretofore taken, shall be and the 
same are hereby annulled, and that the practice to be observed in 
the said Courts with respect to the matters hereafter mentioned 
shall be as follows ; that is to say ; — 

Joinder of Parties. 

6. Whenever a plaintiff shall amend the writ after notice by 
the defendant, or a plea in abatement of a non-joinder by virtue 
of the Common Law Procedure Act, 1852, s. 36, he shall file a 
consent in writing of the party or parties whose name or names 
are to be added, together with an affidavit of the handwriting, 
and give notice thereof to the defendant, unless the filing of such 
consent he dispensed with by order of the Court or a judge. (See 
awte^ p. 470.) 

Pleadings. 

7. No side bar rule for time to declare shall be granted. (See 

ante^ p. 1.) 

8. The defendant shall not bo at liberty to waive his plea, or 
enter a relictd verijlcatione after a demurrer, without leave of the 
Court or a judge, unless by consent of the plaintiff or his at- 
torney. (Sec ante, pp. 657, 672.) 

9. In case the time for pleading to any declaration, or for an- 
swering any pleadings, shall not have expired before the 10th 
day of August in any year, the party called upon to plead, reply, 
etc., shall have the same number of days for that purpose after 
the 34th day of October, as if the declaration or preceding plead- 
ing had been delivered or filed on the 24tli of October. (See 
ante, p. 435.) 

10. Where a defendant shall plead a plea of judgment reco- 
vered, he shall in the margin of such plea state the date of such 
judgment, and if such judgment shall be in a Court of record the 
number of the roll on which such proceedings are entered, if any ; 
and in default of his so doing, tlie plaintifl* shall be at liberty to 
sign judgment as for want of a plea ; and in case the same be 
falsely stated by the defendant, the plaintiff, on producing a cer- 
tificate from the proper officer or person having the custody of 
the records or proceedings of the Court where such judgment is 
alleged to have been recovered, that there is no such record or 
entry of a judgment as therein stated, shall be at liberty to sign 
judgment as for want of a plea. (See ante, pp. 625, 626.) 

Payment of Money into Court. 

11. No affidavit shall be necessary to verify the plaintiff’s sig- 
nature to the written authority to his attorney to take money out 
of court, unless specially required by the master. 
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12. When money is paid into court in respect of any particulEur 
sum or cause of action in the declaration, and the plaintiif accepts 
the same in satisfaction, the plaintiff, when the costs of the cause 
are taxed, shall be entitled to the costs of the cause in respect of* 
that part of his claim so satisfied, up to the time the money is so 
paid in and taken out, whatever may be the result of any issue 
or issues in respect of other causes of action ; and if the defen- 
dant succeeds in defeating the residue of the claim, he will be 
entitled to the costd; of the cause in respect of such defence, com- 
mencing at Instructions for Plea,” but not before. (See ante, 
pp. 665, G68, 767.) 

13. Where money is paid into court in several actions which 
are consolidated, and the plaintiff, without taxing costs, proceeds 
to trial on one and fails, he shall be entitled to costs on the others 
up to the time of paying money into court. (See ante, p. 665.) 

Demurrer. 

14. The party demurring may give a notice to the opposite 
party to join in demurrer in four days, which notice may be de- 
livered separately, or indorsed on the demurrer, otherwise judg- 
ment. (See ante, p. 824 ) 

15. No motion or rule for a concilium shall be required, but 
demurrers as well as all special cases, special verdicts, and ap- 
peals from County Courts, shall be set dowr» for argument in the 
special paper at the request of either party, four clear days before 
the day on which the same are to be argued, and notice thereof 
shall be given forthwith by such party to the opposite party. (See 
ante, p. 824.) 

16. Four clear days before the day appointed for argument 
the plaintiff shall deliver copies of the demurrer book, special 
case, special verdict, or appeal cases, with tlic points intended to 
be insisted on, to the Lord Chief Justice of the Queen’s Bench 
or Common Pleas, or Cliief Baron, as the case may be, and the 
senior puisne judge of the court in which the action is brought; 
and the defendant sliall deliver copies to the two other judges of 
the court next in seniority ; and m default thereof by either 
party, the other party may on the day followdng deliver such 
copies as ought to have been so delivered by the party making 
default ; and the ])arty making default shall not be heard until 
ho shall have paid for such copies, or deposited with the Master 
a sufficient sum to ]iay for such (topics. If the statements of the 
points have not been exchanged between the parties, each party 
shall, in addition to the two copies left by him, deliver also liis 
statement of the points to the other tw'o judges, either by mark- 
ing the same in the margin of the books (ielivered, or on separate 
papers. (Sec ante, p. 824.) 

17. When there shall be a demurrer to part only of the de- 
claration or other subsequent pleadings, those parts only of the 
declarations and pleadings to which such demurrer relates shall 
be copied into the demurrer books ; and if any other parts shall 
be copied, the master shall not allow the costs thereof, on taxa- 
tion, either as between party and party, or as between attorney 
and client. (See ante, pp. 448, 824.) 

Venue, Change of. 

18. No venue shall be changed without a special order of the 
court or a judge, unless by consent of the parties. (See ante, p. 3.) 
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Particulars of Demand or Set-off. 

19. With every declaration (unless the writ has been specially 
indorsed under the provisions contained in the 25th section of 
the Common Law Procedure Act, 1852), delivered or filed, con- 
taining causes of action such as those set forth in Schedule (B.) 
of that Act, and numbered from 1 to 14 inclusive, or of a like 
nature, the plaintiff shall deliver or file full particulars of his de- 
mand under such claim, where such particulars can be comprised 
within three folios ; and where tlie same cannot be comprised 
witliin three folios, he shall deliver or file such a statement of 
the nature of his claim, and the amount of the sum or balance 
which he claims to be due, as may be comprised within that 
number of folios ; and with every j>iea of set-off containing 
claims of a similar nature as those in respect of wliicli a plaintiff 
is required to deliver or file particulars, the defendant shall in 
like manner deliver particulars of his set-off. And to secure the 
delivery or filing of particulars in all such cases, it is ordered, 
that if any such declaration shall be delivered or filed, or any 
plea of set-off delivered, without such particulars or such state- 
ment as aforesaid, and a judge shall afterwards order a delivery 
of particulars, the plaintiff or defendant, as the case may be, shall 
not be allowed any costs in respect of any summons for the pur- 
pose of obtaining such order, or of the particulars he may after- 
wards deliver ; and a copy of the particulars of the demand, 
and set-off, shall be annexed by the plaintiff’s attorney to every 
record at the time it is entered with the proper officer. (See ante^ 
pp. 35, 55, 445, 683.) 

20. A summons for particulars, and order thereon, may be 
obtained by a defendant before appearance, and may be made, 
if the judge think fit, without the production of any affidavit. 

21. A defendant shall be allowed the same time for pleading 
after the delivery of particulars under a judge’s order which he 
had at the return of the summons, unless otherwise provided for 
in such order. (See ante^ p. 434.) 

Seciiritif for Costs. 

22. An application to compel the plaintiff to give security for 
costs must, in ordinary cases, be made before issue joined. 

Discontinuance. 

23. To entitle a plaintiff to discontinue after plea pleaded, it 
shall not be necessarv to obtain the ilefendant’s consent, but the 
rule shall contain an undertaking on the part of the plaintiff to 
pay the costs, and a consent that if they are not paid within four 
days after taxation defendant shall be at liberty to sign judgment 
of non pros. 

Staying Proceedings. 

24. In any action against an acceptor of a bill of exchange or 
the maker of a promissory note, the defendant shall be at liberty 
to stay proceedings on payment of the debt and costs in that 
action only. (Se^ ante, p. 537.) 

Notice of Trial. 

35. The expression Short notice of trial,” or “ Short notice 
of inquiry,” shall in all cases bo taken to mean four days. 

38. On a replication or other pleading denying the existence 
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of a record pleaded by the defendant, a rule for the defendant 
toproduce the record shall not be necessary or used, and instead 
thereof a four days’ notice shall be substituted, requiring the de- ^ 
fendant to produce the record, otherwise judgment (a. 119). 

40. In all cases where the plaintiff’s pleading is in denial of 
the pleading of the defendant, without joining issue, the plain- 
tiff’s attorney may give notice of trial at the time of delivering 
his replication or other subsequent pleading ; and in case issue 
shall afterwards be joined, such notice shall be available; but if 
issue be not joined on such replication, or other subsequent 
pleading, and the plaintiff shall sign judgment for want thereof, 
and forthwith give notice of executing a writ of inquiry, such 
notice shall operate from the time that notice of trial was given 
as aforesaid ; and in all cases where the defendant demurs to the 
plaintiff’s declaration, replication, or other subsequent pleading, 
the defendant’s attorney, or the defendant if he plead in person, 
shall be obliged to accept notice of executing a writ of inquiry 
on the buck of the joinder in demurrer ; and in case the defen- 
dant pleads a plea in bar, or rejoinder, etc., to which the plaintiff 
demurs, the defendant’s attorney, or the defendant if he plead in 
person, shall be obliged to accept notice of executing a writ of 
inquiry on the back of such demurrer. 

Judgment. 

55. No rule for judgment shall be necessary ; and after the 
return of a writ of inquiry judgment may be signed at the ex- 
piration of four days from such return. 

56. All judgments, whether interlocutory or final, shall be 
entered of record of the day of the month and year, whether in 
tenn or vacation, when signed, and shall not have relation to any 
otJier day ; but it shall be competent for the Court or a judge to 
order a j udgment to be entered nutw pro tunc. 

57. When a plaintiff or defendant has obtained a verdict in 
term, or in case a plaintiff’ has been nonsuited at a trial in or out 
of term, judgment may be signed and execution issued thereon 
in fourteen days, unless the judge who tries the cause, or some 
other judge, or the Court, shall order execution to issue at an 
earlier or later period, with or without terms. 

Costs ; Setting-off Damages or Costs. 

62. When issues in law and fact are raised, the costs of the 
several issues both in law' and fact will follow the finding or judg- 
ment, and if the party entitled to the general costs of the cause 
obtain a verdict on any material issue, he will also be entitled 
to the general costs of the trial ; but if no material issue in fact 
be found for the party otherwise entitled to the general costs of 
the cause, the costs of the trial shall be allowed to the opposite 
party. (See ante, p. 821.) 

63. No set-off’ of damages or costs between parties shall be 
allowed to the prejudice of the attorney’s lien for costs in the 
particular suit against which the set-off is sought ; provided 
nevertheless, that interlocutory costs in the same suit, awarded 
to the adverse party, may be deducted. 

Miscellaneous. 

174. In all cases in which any particular number of days, not 
expressed to be clear days, is prescribed by the rules or practice 
of the Court, the same shall be reckoned exclusively of the first 
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day, and inclusively of the last day, unless the last day shall 
happen to faU on a Sunday, Christmas Day, Good Friday, or a 
day appointed for a public fast or thanksgiving, in which case 
'' the time shall be reckoned exclusively of that day also. (See ante^ 
p. 434?.) 

175. The days between Thursday next before, and the Wed- 
nesday next after Easter Day, and Christmas Day, and the three 
following days, shall not be reckoned or included in any rules, 
notices, or other proceedings, except notices of trial or notices of 
inquiiyf. (See antey p. 434.) 

176. In all eases in which there have been no proceedings for 
one year from the last proceeding had, the party, whether plain- 
tiff or defendant, who desires to proceed, shall give a calendar 
month’s notice to the other party of his intention to proceed. 
The summons of a judge, if no order be made thereupon, shall 
not be deemed a proceeding within this rule. Notice of trial, 
though afterwards countermanded, shall be deemed a proceed- 
ing w’ithin it. 


GENEEAL EULES AS TO PLEADING, OF 
TEINITY TEEM, 1853 (a). 

Whereas, pursuant to the provisions of the statute passed in 
the session of Parliament held in the third and fourth years of 
the reign of his late Majesty King William the Fourth, intituled 
“ An Act for the further Amendment of the law and the better 
Advancement of Justice,” the Judges of the Superior Courts of 
Common Law' at Westminster made certain rules, orders, and 
regulations as to the mode of pleading, and other matters in the 
said Act mentioned, which said rules, orders, and regulations 
were duly laid before both Houses of Parliament, as required by 
that statute, and came into eflect and operation respectively on 
the first day of Easter Term, in the year of our Lord One thou- 
sand eight hundred and thirty-four, and the first day of Michael- 
mas term, in the year of our Lord One thousand eight hundred 
and thirty-eight : 

And wdiereas it is provided by the Common Law Procedure 
Act, 1852,” that it should be lawful for the Judges of the Courts 
of Common Law at Westminster, or any eight or more of them, 
of w hom the chiefs of each of the said Courts should bo three, 
from time to time to make all such general rules and orders for 
the efiectual execution of that Act, and of the intention and ob- 
ject thereof, and for fixing the costs to be allowed for and in re- 
spect of the mattci*s therein contained, and the performance 
thereof, and for apportioning the costs of issues, and for otlier 
purposes mentioned in the said Act, as in their judgment should 


(a) Thtfse rules were dated of Hilary Term, 1853, but were 
ordered to be in force from and after the first day of Trinity 
Term then next ; they are therefore sometimes cited as the rules 
of Trinity Term, 1853 (r. T. T. 1853), and may thus be distin- 
guished from the practice rules of Hilary Term, 1863 (cited as 
r. H. T. 1853). 
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be necessary or proper ; and to exercise all the powers and au- 
thority given to them by an Act of Parliament passed in the ses- 
sion of Parliament held in the thirteenth and fourteenth years of* 
the reign of her present Majesty, intituled “ An Act to enable 
the Judges of the Courts of Common Law at Westminster to 
alter tlie Forms of Pleading,” with respect to any matter therein 
contained relative to practice or pleading ; and the provisions of 
the said last-mentioned Act, as to the rules, orders, or regula- 
tions made in pursuance tliereof, should be held applicable to 
any rules, orders, or regulations which should be made in pur- 
suance of the said Common Law Procedure Act, One thousand 
eight hundred and fifty- two : 

And whereas by the said Act passed in the session of Parlia- 
ment held in the thirteenth and fourteenth years of the reign of 
her present Majesty powers were given to the Judges of the 
Courts of Common Law at Westminster, by rules and orders, to 
make alterations in the forms of pleading in the said Courts, and 
respecting other matters in that Act mentioned ; and it was en- 
acted that all such rules, orders, or regulations should be laid 
before both Houses of Parliament in manner directed by the said 
Act, and that no such rule, order, or regulation should have effect 
until three months after the same should have been so laid before 
both Houses of Parliament ; and that any rule, order, or regula- 
tion so made should from and after such time aforesaid be bind- 
ing and obligatory on the said Courts, and all other Courts of 
Common Law, and on all Courts of Error, and be of like force 
and effect as if the provisions contained therein had been expressly 
enacted by Parliament : 

And whereas it is expedient for the effectual execution of the 
said “ Common Law Procedure Act, 1852,” that the said rules, 
orders, and regulations, respectively made in pursuance of the 
said statute passed in the session of Parliament held in the third 
and fourth years of the reign of his late Majesty King William 
the Fourth, should be repealed, and that other rules, orders, and 
regulations should be framed in lieu thereof : 

ft is therefore oixlercd, that from and after the first day of 
Trinity Term next inclusive, unless Parliament shall in the mean- 
time otherwise enact, the said rules, orders, and regulations made 
respectively in pursuance of the said statute passed in the session 
of parliament held in the third and fourth years of the reign of 
his late Majesty King William the Fourth shall be and are hereby 
repealed, excepting so far as the same or any of them are neces- 
sary or applicable to any pleadings, proceedings, or other mattors 
to which they relate, had or taken previous to the said first day 
of Tnnity Terra next ; and the following rules, orders, and regu- 
lations shall be in fortje ; that is to say : — 

1. Except as hei*einafter provided, several counts on the same 
cause of tiction shall not be allowed, and any count or counts 
used in violation of this rule may, on the application of the party 
objecting, within a reasonable time, or before an order made for 
time to plead, be struck out or amended by the Court or a judge, 
on such terms, as to costs or otherwise, as such Court or judge 
may think fit. (See ante, p. 10.) 

2. Several pleas, replications, or subsequent pleadings, or seve- 
ral avowries or cognizances founded on the same ground of an- 
swer or defence, shall not be allowed ; provided, that on an ap- 
plication to the Court or a judge to strike out any count, or on 
an objection taken before the judge on a summons to plead se- 
veral matters to the allowance of several pleas, replications, or 
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subsequent pleadings, avowries, or cognizances on the ground of 
such counts or other pleadings being in violation of this rule, 

‘ the Court or the judge may allow such counts on the same cause 
of action, or such picas, replications, or subsequent pleadings, or 
such avowries or cognizances founded on the same ground of 
answer or defence, as may appear to sucli Court or judge to be 
proper for the determining the real question in controversy be- 
tween the parties on its merits, subject to such terms, as to costs 
and otherwise, as the Court or judge may think fit. (See ante^ 
pp. 10, 442.) 

3. When no such rule or order has been made as to costs by 
the Court or judge, and on the trial there is more than one count, 
plea, replication, or subsequent pleading, avowry, or cognizance, 
on the record, founded on the same cause of action or ground of 
answer or defence, and the judge or presiding oHicer before whom 
the cause is tried shall at the trial certify to that effect on the 
record, the party so pleading shall be liable to the opposite party 
for all costs occasioned by such count, plea, or other pleading in 
respect of which ho has failed to establish a distinct cause of 
action or distinct ground of answer or defence, including those 
of the evidence as well as those of the pleading. (See ante^ pp. 
11, 443.) 

4. The name of a county shall in all cases be stated in the mar- 
gin of a declaration, and shall be taken to be the venue intended 
by the plaintiff, and no venue shall be stated in the body of the 
declaration, or in any subsequent pleading. 

Provided that, in cases where local description is now re- 
quired, such local description shall be given. (See anie^ pp. 2, 
418.) 

5. In all actions by and against assignees of a bankrupt or in- 
solvent, or executors or administrators, or persons authorized by 
Act of Parliament to sue or be sued as nominal parties, the cha- 
racter in wliich the plaintiff or defendant is stated on the record 
to sue or be sued shall not in any case be considered as in issue, 
unless specially denied. (See ante, pp. 6, 4U2, 577.) 

6. In all actions on siiiqile contract, except as hereinafter ex- 
cepted, the plea of non assumpsit, or a plea traversing the con- 
tract or agreement alleged in the declaration, shall operate only 
as a denial in fact of the express contract, ])romi8e, or agreement 
alleged, or of the matters of fact from which the contract, pro- 
mise, or agreement alleged may be implied by law. (See ante, p. 
503.) 

JExempli gratid. In an action on a warranty, such pleas will 
operate as a denial of the fact of the sale and warranty 
having been given, but not of the breach ; and, in an action 
on a policy of insurance, of the subscription to the alleged 
policy by the defendant, but not of the interest, of the com- 
mencement of the risk, of the loss, or of the alleged com- 
j)liance with warranties. (See ante, pp. 611, 696.) 

In actions against carriers and other bailees for not delivering 
or not keeping goods safe, or not returning them on request, 
and ill actions against agents for not accounting, such pleas 
will operate as a denial of any express or implied contract 
to the effect alleged in the declaration, but not of the breach. 
(See ante, pp. 465, 547.) 

To causes of action to which tlie plea of “ never was indebted” 
is applicable, as provided in Schedule B. (36) of the Com- 
mon Law Procedure Act, 1852, and to those of a like 
nature, the plea of non assumpsit shall be inadmissible, and 



869 


Rules of Rleading^ T T,, 1863. 

the plea of “ never was indebted ** will operate as a denial 
of those matters of fact from which the liability of the de- 
fendant arises ; exempli gratid^ in actions for goods bar- * 
gained and sold, or sold and delivered, the plea will operate 
as a denial of the bargain and sale, or sale and delivery, in 
point of fact ; in the like action for money had and I'eceived 
it will operate as a denial both of the receipt of money and 
the existence of those facts which make such receipt by the 
defendant a receipt to the use of the plaintiff. (See antey 
p. 462.) 

7. In all actions upon bills of exchange and promissory notes, 
the plea of “ non assumpsit,^ and “ never indebted ” shall be in- 
admissible. In such actions, therefore, a plea in denial must 
traverse some matter of fact ; exempli gratia^ the drawing, or 
making, or indorsing, or accepting, or presenting, or notice of " 
dishonour of the bill or note. (See ante^ pp. 520, 689.) 

8. In every species of actions on contract, all matters in con- 
fession and avoidance, including not only those by way of dis- 
charge, but those which show the transaction to be either void 
or voidable in point of law, on the ground of fraud or otherwise, 
shall be specially j)leaded ; exempli gratid^ infancy, coverture, 
release, payment, performance, illegality of considemtion, either 
by statute or common law, drawing, indorsing, accepting, etc., 
bills or notes by way of accommodation, set-off, mutual credit, 
unseaworthiness, misrepresentation, concealment, deviation, and 
various other defences, must be pleaded. (See ante^ pp. 437, 460, 
463, 465, 525, 565, 566, 599, 606, 611, 616, 632, 669, 679, 689.) 

9. In actions on policies of assurance, the interest of the as- 
sured may be averred thus : — “That A., B., C., and D. [or some 
or one of them] were or was interested,” etc. And it may also be 
averred, “ that the insurance was made for the use and benefit, 
and on the account, of the person or persons so interested.” (See 
ante, p. 181.) 

10. In actions on specialties and covenants, the plea of non 
est factum shall operate as a denial of the execution of the deed 
in point of fact only, and all other defences shall be specially 
pleaded, including matters which make the deed absolutely void, 
as well as those which make it voidable. (See ante, pp. 467, 542, 
616, 653.) 

11. The plea of “ nil dehet ” shall not be allowed in any action. 
(See ante, pp. 462, 543, 632, 653.) 

12. AH matters in confession and avoidance shall be pleaded 
specially, as above directed in actions on simple contracts. (See 
ante, pp. 437, 460, 467, 643, 616, 653.) 

13. In any case in which the plaintiff (in order to avoid the 
expense of the plea of payment or set-off) shall have given credit 
in the particulars of his demand for any sum or sums of money 
therein admitted to have been paid to the plaintiff, or which the 
plaintiff admits the defendant is entitled to set off, it shall not be 
necessary for the defendant to plead the payment or set-off of 
such sum or sums of money. 

But this rule is not to apply to cases where the plaintiff, after 
stating the amount of his demand, states that he seeks to 
recover a certain balance, without giving credit for any par- 
ticular sum or sums, or to cases of set-off where the plaintiff 
does not state the particulars of such set-off. (See ante, pp. 
65, 660.) 

14. Payment shall not in any case be allowed to be given in 
evidence in reduction of damages or debt, but shall be pleaded 
in bar. (See ante, pp. 464, 660.) 
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15. In actions for detaining goods, the plea of non detinet 
shall operate as a denial of the detention of the goods by the de- 
fendant, but not of the plaintiff’s property therein ; and no other 
defence than such denial shall be admissible under that plea. 
(See ante^ pp. 698, 699, 728.) 

16. In actions for torts, the plea of not guilty shall operate as 
a denial only of the breach of duty or wrongful act alleged to 
have been committed by the defendant, and not of the facts 
stated in the inducement, and no other defence than sucli denial 
shall be admissible under that plea ; all other pleas in denial 
shall take issue on some particular matter of fact alleged in the 
declaration. (See ante^ pp. 696, 697, 702, 709, 711, 737, 746, 
752, 753, 785, 789, 791, 798, 807.) 

Exempli gratia. In an action for a nuisance to the occupation 
of a house by carrying on an offensive trade, the plea of not 
guilty will operate as a denial only that the defendant ctir- 
ried on the alleged trade in such a way as to be a nuisance 
to the occupation of the liouse, and will not operate as a 
denial of the plaintiff’s occupation of the house. (See ante.^ 
pp. 697, 700, 761.) 

In an action for obstructing a right of way, such plea will 
operate as a denial of the obstruction only, and not of the 
plaintiff’s right of way. (See anie^ pp. 697, 762, 810.) 

In an action for slander of the plaintiff in his office, profession, 
or trade, the plea of not guilty will operate in denial of 
speaking the words, of speaking them maliciously and in 
the defamatory sense imputed, and with reference to the 
plaintiff’s office, proffj.ssion, or trade, but it will not operate 
as a denial of the fact of the plaintiff holding the office or 
being of the profession or trade alleged. (See ante., pp. 697, 
722.) 

In a(;tion8 for an escape, it will operate as a denial of the 
neglect or default of the sheriff or liis officers, but not of 
the debt, judgment, or preliminary proceedings. (See ante, 
pp. 698, 702, 703, 786.) 

In actions against a carrier, the plea of not guilty will operate 
as a denial of the loss or damage, but not of the receipt of 
the goods by the defendant as a carrier for hire, or of the 
purpose for which they were received. (See ante, pp. 547, 
698, 700, 710.) 

17. All matters in confession and avoidance shall be pleaded 
specially, as in actions on contract. (See ante, pp. 437, 460,698.) 

18. In actions for trespass to land, the close or place in which 
etc. must be designated in the declaration by name or abuttals or 
other description, in failure whereof the plaintiff may be ordered 
to amend, with costs, or give such particulars as the Court or a 
judge may think reasonable. (See ante, pp. 2, 418, 422.) 

19. In actions for trespass to land, the plea of not guilty shall 
operate as a denial that the defendant committed the trespass 
alleged in tlie place mentioned, but not as a denial of the plain- 
tiff'’ s possession, or right of possession of that place, which, if in- 
tended to be denied, must be traversed specially. (See ante, pp. 
698, 699, 801.) 

20. In actions for taking, damaging, or converting the plain- 
tiff’s goods, the plea of not guilty shall operate as a denial of the 
defendant having committed the wrong alleged, by taking, da- 
maging, or converting the goods mentioned, but not of theplain- 
tifl'’8 property therein. (See ante, pp. 698, 699, 716, 798.) 

21. In every case in which a defendant shall plead the general 
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issue, intending to give the special matter in evidence by virtue 
of an Act of Parliament, he shall insert in the margin of the plea 
the words “ By Statute,” together with the year or years of thef 
reign in which the Act or Acts of Parliament upon which he 
relies for that purpose were passed, and also the chapter and sec- 
tion of each of such Acts, and shall specify whether such Acts are 
public or otherwise, otherwise such plea shall be taken not to 
nave been pleaded by virtue of any Act of Parliament ; and such 
memorandum shall be inserted in the margin of the issue, and of 
the nisi prius record. (See ante^ pp. 706, 730.) 

22. A plea containing a defence arising after the commence- 
ment of the action may be pleaded, together with pleas of de- 
fences arising before the commencement of the action ; provided 
that the plaintiff may confess such plea, and thereupon shall be 
entitled to the costs of the cause up to the time oif the plead- 
ing of such first-mentioned plea. (See ante^ pp. 444, 452, 658, 
664.) 

23. When a plea is pleaded with an allegation that the matter 
of defence arose after the last pleading, the plaintiff sliall be at 
liberty to confess such plea, and shall be entitled to the costs of 
the cause up to the time of pleading such plea ; provided that 
this and the preceding rule shall not apply to the case of such 
plea pleaded by one or more only out of several defendants. (See 
ante, pp. 444, 452, 658.) 

24. Courts of error may award a repleader, or direct a trial de 
novo. 

25. The cost of proceeding in error shall be taxed and allowed 
as costs in the cause, and no double costs in error shall be allowed 
to either party. 

26. On error from one of the superior Courts such Courts shall 
have power to allow interest for such time as execution has been 
delayed by the proceedings in error, for the delaying thereof ; and 
the master, on taxing the costs, may compute such interest with- 
out any rule of Court or order of a judge for that purpose. 

27. In no case shall error be brouglit for any error in a judg- 
ment with respect to costs, but the error (if any) in that respect 
may be amended by the Court in which such judgment may have 
been given, on the application of either party. 

28. A person admitted to sue informd pauperis shall not in 
any case be entitled to costs from the opposite party, unless by 
order of the Court or a judge. 

29. If a plaintiff in ejectment be nonsuited at the trial, the de- 
fendant shall be entitled to judgment for his costs of suit. 

30. If the plaintiff in ejectment appear at the trial, and the 
defendant does not appear, the plaintiff shall be entitled to a 
verdict without producing any evidence, and shall have judgment 
for his costs of suit, as in other cases. 

31. No entry or continuances, by way of imparlance, curia 
advisari vult, vicecomes non misit breve, or otherwise, shall be 
made upon any record or roll whatever, or in the pleadings. (See 
ante, p. 452.) 

32. All judgments, whether interlocutory or final, shall be 
entered of record of the day of the month or year, whether in 
term or vacation, when signed, and shall not have relation to any 
other day ; provided that it shall be competent for the Court or 
a judge to order a judgment to be entered nunc pro tunc. 
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GENERAL RULES. 

Michaelmas Vacation, 1854. 

• * 

It is Ordeked, That the practice to be observed in the superior 
Courts of Common Law at Westminster with respect to the 
matters hereinafter mentioned, shall be as follows j that is to 
say, 

I. The provisions as to pleadings and practice contained in the 
Common Law Pro(;edure Act, 1852, and the rules of practice 
of the superior Courts of common law made the 11th January, 

1853, and also the rules of pleading which came into operation 
on the first day of Trinity Term, 1853, so far as the same are or 
may be made applicable, shall extend and apply to all proceed- 
ings to be had or taken under the Common Law Procedure Act, 

1854. 
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{The references in italics in the inner margin relate to the notes.) 
Abandonment. 

of ship insured, notice of, 182, 612. 
of ancient lights, 348. 

Abatement. 

Commencement and conclusion of plea in abatement, 450. 

of replication to plea in abatement, 456. 

Tleas in abatement. 

Non-joinder of a co-contractor as a defendant, 468. 

Non -joinder^ of a co -executor as a plaintiff, 472. 

Non-joinder of a co-executor as a defendant, 472. 

Coverture of the plaintiff, 473. 

Coverture of the defendant, 473. 

Another action pending for the same cause of action, 473. 
Privilege of an attorney, 474. 

Plaintiff an alien cneinv, 475. 

Non-joinder of a co-plaintiff* in an action of tort, 707. 

Coverture of the plaintiff or defendant in an action of tort, 708. 
Affidavit of the truth of a plea in abatement, 472. 

Meplications. 

The defendant solely liable, 475. 

The co-contractor not resident writhin the jurisdiction, 476. 

The co-contractor discharged by hankru})tcy, 476. 

The co-contractor discharged under the Insolvent Act, 477. 

The co-contractor an infant, 477. 

To a ])lea of coverture, denying it, 477. 

Plea in abatement^ nature of 468. 
must give plaintiff' a better writ, 468. 
is not an visuable plea, 468. 

Time for pleading, 468. 

l^ot allowed for misnomer. 468. 

Mis-joinder and nonjoinder of parties to actions on contracts, 
how objected to and amended, 469-471. 

Parties jointly and severally liable on contracts, 471. 
Affidavit verifying plea in abatement, 472. 

If on-joinder of executor as plaintiff or defendant, 472. 

JEffect of coverture of plaintiff or defendant in abatement, 473. 
Pendency of another action, 473. 

Privilege of attorney, 474. 

Alien enemy, 475. 

Replication to plea in abatement, 475. 

Judgment on plea in abatement, 476. 

Co-contractor discharged by bankruptcy, 476. 

Co-contractor discharged by the Statute of Limitations, 476. 
JSffect of infancy of co-contractor, 477. 

Misjoinder or non-joinder of parties to actions for wrongs, 
consequences of, 707, 708. 

Absteact. 

Count for not delivering an abstract of title, 253. 
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Abstract of Pleas, 445. 

Abuttals, 418. See Trespass to Land. 

Acceptance. 

Counts against acceptor of bill, 94r-97. 

against drawer for default of acceptance, 97. 

Plea traversing acceptance, 521. 

And see Bills op Exchange. 

Count for not accepting goods sold, 239 ; see Sale op G-oods. 
for not accepting shares sold, 257 ; see Shares. 

Accident. 

Counts on policies of insurance against accidents, 192. 

by executors for accidental death caused by negligence, 326. 
Accident how far evidetice of negligence^ 368. 

Accidental act not a trespass, 411, 791. 

Accommodation Bill. 

Count by the acceptor of an accommodation bill on the contract to in- 
demnify him, 175. 

Pleas of bill or note given for accommodation, 525. 

Accord and Satisfaction. 

Fleas of accord and satisfaction. 

by work done, goods sold, etc., 479. 
alter action brought, 479. 
to one of joint plaintiffs, 479. 
by various matters, 479. 
to various causes of action, 480. 
by giving a bond, '1)80. 
by giving a bill of exchange, 480. 
by making a promissory note, 481. 
by payment of a smaller sum by a third party, 481. 
by an agreement between plaintiff, defendant, and a third party, 
that defendant should be discharged and the third party ac- 
cepted by plaintiff* as debtor instead, and acceptance accord- 
ingly, 482. 

by acceptance of new firm as debtors on retirement of partner, 482. 
by an agreement between plaintiff, defendant and a third party, 
that defendant .should be discharged in consideration of being 
accepted as debtor to the third party, and acceptance by the 
third party accordingly, 483. 
in an action of tort, 709. 
by one of several co-trespassers, 709. 

in action of libel, that mutual apologies should be published in 
satisfaction, 709. 

Replication to pleas of accord and satisfaction, 483. 

Accord and satisfaction, 477. 

Accord before breach, 477. 

Fayment of smaller sum in satisfaction of larger debt, 478. 
Account stated and payment of balance, 478. 

Agreement taken in satisfaction, 478. 

Accord without satisfaction, 478. 

Accord and satisfaction made by third party, 479. 

Accord and satisfaction by or to one of joint parties, 479. 
Accord and satisfaction of bonds and covenants, 479. 

Mode of pleading accord and satisfaction, 479. 

JBilU and notes given in accord and satisfaction, 480. 
Acceptance of third pa/rty cts debtor instead of defendant, 482. 

Account. 

Ck)unt against a tenant in common of land for not rendering an ac- 
count, 62. 

against a bailiff for not rendering an account of the profits of 
land, 68. 
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Account — continued. 

against a tenant in common of goods for not rendering an ac- 
count, 68. 

against an agent for not accounting, 64. • 

against a broker for not accounting for purchases, 119. 
on a guarantee for the due accounting by a clerk, 167. 

Plea traversing that the plaintiff was bailiff, 484. 
that the defendant did render an account, 484. 

Account ; action of, at common late, by statute, 63. 

No general issue hi action of 483. 

Exception of from Statute of Limitation abolished, 483. 
Account Stated. 

The common indebitatus count upon accounts stated, 52. 

Account stated ; effect of 52. 

Account stated of cross demands, 53, 478. 

Account stated by mistake ; for debt without consideration ; for 
illegal debt ; for debt within the Statute of Frauds, 53. 

Sow made ; by viriting ; by bill or note ; by I 0 U ; by oral 
statement, must be of sum certain ; to whom and by whom 
made, 53. 

Account stated of future debt ; of debt payable by instalments ; 

upon contingency ; of debt under seal, 53, 54. 

Form of count, 54. 

Effect of never indebted, 465. 

Pleading to debts and to accounts stated respecting them, 484. 

Action. 

Local and transitory, 2. 

Actions upon contracts and for nvrongs, 6, 273. 

Actions partaking of both characters, 120, 273, 461. 

Forms of action, 58, 273. 

Statement of form of action unnecessary, 11, 35, 58. 

Joinder of causes of action, 10. 

Notice of action, 758. 

And see Pabties. 

Action, Notice oe, 758. See Notice of Action. 

Action Pendino. 

Plea of another action pending, 473. See Abatement. 
Administeatoe. 

Commencements and conclusions of declarations by and against ad- 
ministrators, 19-21. See Declaeations. 

And see Executoes. 

Admission. 

By not traversing, 436. 

By payment into Court, 666, 768. 

Adveetisement. 

Count on the promise in an advertisement of a reward, 237. 
Affidavit. 

Affidavit verifying plea in abatement, 472. 

The common affidavit to change venue, 3. 

Affeat. 

Plea justifying an assault in stopping an affray, 797. 

Agent. 

Counts in Contract, 

Indebitatus count for work, etc., done by an agent, 64. 

Count by an agent employed to buy goods against liis employer for Dot 
accepting a bill for the price, 64. 

by an agent for revoking the retainer, 64. 

by an agent for not supplying goods to fulfil contract of sale, 64. 
against an agent employed to sell goods for not accounting, 64. 



Index* 


876 

Agent — continued. 

against an agent for selling goods for a less price than ordered, 65. 
against an agent for selling goods on credit contrary to orders, 65. 
againstf an agent for negligence in conduct of agency, 65. 
against an agent for not using due care and diligence in collecting 
moneys, 65. 

against an agent employed to discount bills, 65. 

against a del credere agent on his guarantee of goods sold by him, 

66 . 

against a house-agent employed to let a house, 66. 
against an agent on the implied warranty that he had authority to 
contract with the plaintiff, 67. 

Counts in tort. 

against a broker for selling goods on credit contrary to orders, 273. 
against an agent for selling goods at a less price than ordered, 274. 
against an accountant for negligence in making out accounts, 274. 
against an agent for drawing bills in excess of authority, 274. 
against an insurance broker for not effecting an insurance on a ship 
pursuant to his retainer, 274. 

against a surveyor and valuer for loss arising from ignorance and want 
of skill in his profession, 274. 

against an agent for falsely representing that ho had authority to make 
a contract, 274. 

Pleas. 

the general issue, 484. 

to an action for not accounting for the sale of goods, that defendant 
did not sell, 485. 

to a similar action, that the plaintiff did not request defendant to ac- 
count, 485. 

that the defendant did account, 485. 

that the defendant contracted as agent only and not personally, 485, 
572. 

of set-off against agent of plaintiff, 688. 
not guilty, 709. 

denying the retainer of the defendant, 709. 

Agent ; action for commission^ etc . ; description of work or ser- 
vices^ 64. 

Del credere agent 66. 

Implied warranty by agent of his authority^ 67. 

Damages in action against agent for want of authority^ 67. 
Money received by agent for principal^ 45 ; money received from 
principal to pay over^ 4l'6 ; effect of accounting by agents 46 ; 
money held by agent after revocation of authority^ 46. 

Action against agent for nonfeasance y for misfeasance^ 65. 
Action may be in form of contract or in torty 273. 

When action will lie for nonfeasance , 274. 

Effect of the general issue in actions on contracts y 484 ; in ac- 
tions of torly 709. 

Aggkavation. 

Distinction between matters of aggravation and substantive causes 
of action ; when and how to plead to matters of aggravationy 
420, 436. 

When new assignment necessary y 755. 

Agistment. 

Indebitatus count for the agistment of cattle, 68. 

for the keep of horses, 68. 
for the use of pasture, 68. 

Count against an agister of cattle for losing a horse, 68. 

Common law duty of agister of cattlcy 68. 
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A0BEEMENT. 

Hovo plmdedy 58. Soto denied^ 460. 

Setting out verbatim^ 58, 467, 821. 

Objections to under the Statute of Frauds, 467 ; and^ see FEArDS, 
Statute of. 

Objections under Stamp laws^ 467- 

Agreement with penalty for non-performance ; to pay liquidated 
damages, 115, 217. 

Alien Enemy. 

Plea in abatement of, 475. 

When may be pleaded in bar, 475. 

Alteeation or Written Contract. 

Plea that a written contract was made void by an alteration, 485. 
Pleas of alterations in contracts, 487. 

Plea that a release was altered by inserting the amount, 487. 

Pleas of alterations in bills and notes, 531 ; see Bills of Exchange. 
Alteration of written contract ; by a party ; by a stranger ; 485. 
Alteration by accident, 486. 

Alteration by consent of both parties, 486. 

When alteration must he specially pleaded, 486, 533. 

Alteration of a bill or note, 531, 533. 

Alteenative. 

Breaches of alternative promises, 62, 217. 

Performance^ of altemahve conditions of bond, 545. 

Ambassador. 

Plea that the defendant is the ambassador of a foreign state, 487, 629. 
Amendment. 

Of misjoinder or nonjoinder of parties, 469-471, 708. 

Powers of amendment under the C. X. P. Act, 12, 171, 469, 707. 
Amendment of pleas, 445. 

Pleading to amended pleadings, 434. 

Amends, 789. See Tender of Amends. 

Ancient Lights, 347, See Lights. 

Animal. 

Property in animals ferae naturae, 295. 

Action for keeping mischievous animals, 366. See MISCHIEVOUS 
Animals. 

Annuity. 

Count on an annuity deed for arrears, 68. 

on a covenant in a deed of separation between husband and wife 
to pay an annuity to the wife’s trustee, 69. 
on an annuity bond, 117. 

Plea of the general issue, 487. 

that no memorial was enrolled, 487. 

that the memorial enrolled is defective, 488. 

of redemption of the annuity under the deed, 488. 

Avowry for annuities secured by distress, 780. See Replevin. 

Statute 53 Oeo. III., requiring enrolment of memorial of an- 
nuity deeds, repealed, 487. 

Apology. 

Notice of intention to prove apology in action for defamation, 726. 
Plea of apology and payment into court in an action for a libel in a 
newspaper, 726. See Defamation. 

Apothecary, 225. See Medical Attendance. 

Appearance. 

Proceeding in default of, 1. 

Appeaisement. 

Count for selling a distress without appraisement, 822 ; and see Dis- 
tress. 
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Affbaiseb. 

Count for work done as an appraiser, 85. 

Plea that plaintiff was not duly licensed, 601. 

AFFBENTlCEf 

Count by the apprentice against the master on the indenture of appren- 
ticeship, 69. 

by the father of the apprentiee against the master, 70. 
against the new master after an assignment of the indenture, 70. 
by the master against the father of the apprentice on the inden- 
ture of apprenticeship, 70. 

against a surety to the indenture of apprenticeship for non-pay- 
ment of tlie premium, 71. 

Covenants in indenht/re of apprenticeship are independent ^ 
69 ; defences to action on, 69, 488. 

Right to return of premium on death of master or appren- 
tice, 69. 

Rjfect of minority of apprentice, 70. 

Liability of father, 70. 

Damages in action against father for removing apprentice, 
70. 

Apfbotement. 

Plea of approvement of common, 715. 

Replication of approvement of common, 715^ 

Aebitbation and Awaed. 

Indebitatus count on an award, 71. 

on an umpirage, 71. 

for the costs of an action and reference, 72. 

Count on an award made under a reference by a judge’s order, 72. 

. by an order of nisi prius, 73. 

by an order in Chancery, 73 . 
upon an award under reference by agri;ement, 73. 
on a reference to several arbitrators, 74. 
on an arbitration bond, 74. 

for the breach of an agreement to refer to arbitration, 74. 

for refusing to choose an arbitrator, 75. 

for refusing to appoint a valuer, 75. 

for revoking the arbitrator’s authority, 75. 

by arbitrators for their fees, 75. 

Plea to an action on an award, of the general issue, 488. 
denying a submission by judge’s order, 488. 
denying the making of the award, 489. 
that the award was not final, 489. 
that tlie award included matters not referred, 489. 
of revocation of the arbitrator’s authority, 489. 

Plea to an action, of a reference of the action by judge’s order and 
award, 490. 

of a reference by agreement and award, 491. 
of an award settling sum to be deducted from plaintiff’s claim, 491. 
to action on policy of insurance that amount of loss was to be set- 
tled by arbitration, 491. 

of rules of Friendly Society that dispute should be referred to 
arbitration, 491. 

of an agreement to refer other matters accepted in satisfaction, 492. 
Replications to th^ plea of an arbitration and award, 492. 

Arbitration and award; modes of enforcing ; by action ; hy at-* 
tachment or execution, 71 ; by suit for specific performance, 71. 
Indebitatus count, when applicable, 71. 

Account stated will not lie on award, 53. 

Interest on award when and how recoverable, 71. 
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Aebiteatioit axd Awaed — continued. 

Limitation of action on awards 71. 

Costs awarded^ how recoverable, 72. 

Agreements to refer to arbitration ; damages for bre(»ch of *14i. 
Enforcing references under the C. L. P. Act, 1854, 75. 

Remedies of arbitrator for fees, 75. 

Effect of the general issue in an action on award, 488. 

Effect of plea denying the making of the award, 488. 

Grounds for application to set aside award, 489. 

Revocation of arbitrator's authority, 489. 

Agreement to refer to arbitration, when a defence, 490. 

Staying proceedings contrary to agreement to refer, 490, 

Award how far conclusive, 490. 

Aebitbatoe. 

Mode of recovering fees; under contract ; by lien upon, the award, 
75. 

Excessive fees, how recovered from arbitrator, 50, 75. 
Abgumentative Pleas, 461, 819. 

Abbest. 

Counts for malicious arrest, 361. See Malicious Prosecution. 
for false imprisonment, 412. See Trespass to Person. 
against sheriff for not arresting, 399, 400. 

Pleas justifying arrest under process, 770. See Process. 

justifying arrest for felony and suspicion of felony, 795, 796. 
Arrest for felony , 795. 

Arrest by private person and constable, 795. 

Arrest for misdemeanour, 795. 

Arrest for breach of the peace, 795. 

Rrivilege from arrest, effect of, 353, 396. 

Assault. 

Count for an assault, 411. 

Plea of son assault demesne, 792. 

And see Trespass to Person. 

Assets. 

Plea of plene administravit, 578. 

of plene administrayit 'prjeter, 579. And see Executob. 
Assignee of Debt. 

Declaration by assignee of book debts under the Bankruptcy Act, 26. 
by assignee of debt or chose in action, 26. 
by assignee of bail bond, 26, 86. 
by assignee of administration bond, 26. 
by assignee of debt under the Companies Act, 1862, 75. 
by assignee of bond under Companies Clauses Act, 75. 
Beplication to plea of plaintifiTs bankruptcy that he assigned the debt 
before bankruptcy, 519. 

Equitable pleadings of assignment of debt, 673. 

Debt or chose in action not assignable at law, 75. 

Assignable in equity, 76. 

Action by assignee in name of assignor, 75. 

Contracts assignable at law, 75. 

When assignee of debt can sue for money received, 45. 

Assignment of debt by bankrupt before bankruptcy, 519. 
Assignment of debt as ground for equitable pleadings, 570. 
Assignee of Lessor and Lessee, 207. See Landlord and Tenant. 
Assignees of Bankrupt ob Insoltent. 

Commencement and conclusion of declaration by the assignees of a 
bankrupt, 24, 25. 

by the assignees of a bankrupt partner and the solvent partner, 
24. 
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Assignees of Baneettpt oe continued. 

by a trustee under the arrangement clauses in Bankruptcy Act, 
24. 

jy the assignees of an insolvent, 25. 

Indebitatus count by the assignees of a bankrupt upon causes of action 
accrued before the bankruptcy, 76. 
by the assignees of a bankrupt upon causes of action accrued 
after the bankruptcy, 79. 

by the assignees of a bankrupt partner jointly with the solvent 
partner, 79. 

by the assignees of an insolvent upon causes of action accrued 
to the insolvent, 81. 

upon causes of action accrued to the assignees, 82. 

Count by the assignees of a bankrupt for not accepting goods sold by 
him, 80. 

by the assignee of debts sold by the assignees of a bankrupt, 80. 
on contracts made with the bankrupt not executed before the 
bankruptcy and adopted by the assignees, 81. , 
by the assignees under an Irish bankruptcy upon causes of ac- 
tion accrued to the bankrupt in England, 81. 
by the trustee of a Scotch bankrupt, 81. 
by the syndics of a French bankrupt, 81. 

by the assignees of a bankrupt drawer of a bill against the ac- 
ceptor, 103. 

by the assignees of a bankrupt for a conversion of goods before 
the bankruptcy, 295. 

for a conversion after the bankruptcy, 295. 
by the assignees of an insolvent for a conversion of goods 
before the insolvency, 295. 
for a convei’sion after the insolvency, 295. 

by the assignees of a bankrupt against his landlord for dis- 
training for more than a year’s rent, 275. 

Plea denying that the })laintiffs are assignees, 492. 

Notice to be given with the above plea, 492. 

Plea of payment to the bankrupt without notice of a previous act of 
bankruptcy, 493. 

Plea that the bankrupt before bankruptcy had assigned the debt to a 
third party with notice of the assignment to the defendant, 493. 

Plea by assignees of bankrupt lessee that they never elected to take 
the lease, 493. 

Pleas of set-off and mutual credit in actions by assignees, 687. 
Assignees under the B. L. C. Act^ 1819, 76. 

Vesting of bankrupt's estate in the assignees, 76. 

Actions hy the assignees-, effect of death or removal of assign 
nees, 77. 

Assignees under the Bankruptcy Act, 1861, 77. 

Vesting of bankrupts' estate in creditors' assignee, 77. 

Duties of, and actions hy, creditors' assignee and official assign 
nee, 78. 

Action hy assignees of bankrupt partner of a firm, 79. 

Sale and assignment hy assignees of book debts, and action hy 
purchaser, 80. 

Jurisdiction in insolvency abolished, 25. 

Character of^assignees must he specially denied j effect of such 
denial, 492. 

Notice to be given of matters disputed by such denial, 492. 
Non-joinder of assignees, 492. 

Assignees suing without leave of court, 492. 

Bleading set-off and mutual credit in options hy assignees, 687. 
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AasiaNMENT OF Debt. See Assignee of Debt. 

Assumpsit. 

Action of; indebitatus assumpsit ^ 35, 58. ^ 

Attachment of Debt. 

Declaration against garnishee under the C. L. P. Act, 1854, 34, 82. 
Plea to declaration against garnishee, 494. 

that the plaintiff took the judgment debtor in execution, 494. 
of payment or execution under order of attachment, 494. 
of foreign attachment in the Lord Mayor’s Court, and execution 
had of the debt in the hands of the defendant as garnishee, 496. 
replication that the plaintiff sued as trustee, 497. 
replication that the attachment was after the death of the creditor, 
497. 

of attachment of debts in foreign countries, 497. 

Attachment of debt under (7. L. P. Act^ 1854, 494. 

Order o f attachment^ 494. 

Order for execution^ 495. 

Order for proceedings against garnishee^ 495. 

Payment or execution a discharge to the garnishee^ 495. 
Creditor cannot attach debts after talcing debtor in execu^ 
tion^ 494. 

Order of attachment equivalent to security in banlcruptcy^ 495. 
Payment by garnishee after notice of bankruptcy^ 495. 
Payment by garnishee under execution^ 496. 

Effect of attachment upon debts previously CLSsigned^ 496. 
What debts may be attanhed^ 496. 

Attachment in the Lord Mayor's Courts 496. 

Attainder, 565. See Conviction. 

Attorney. * 

Counts in contract. 

Indebitatus count for work done as an attorney, 82. 

for work done by an agent for another attorney, 83. 
Count by an attorney for a wrongful dismissal after a permanent re- 
tainer, 83. 

against an attorney for negligence in conducting an action, 83. 
for compromising an action contrary to orders, 83. 
for negligence in defending an action, 84. 
for investing money upon insufficient secimity, 84. 
for negligence in conducting business, 84. 
for disclosing a defect in his client’s title, 84. 
for not taking care of his client’s papers, 85. 

Counts in tort. 

Against an attorney for negligence in defending an action, 275. 

for compromising action contrary to the directions of the client, 
275. 

for disclosing defect in client’s title, 275. 

Other coimts against an attorney for negligence, 83, 275. 

Pleas. 

the general issue, 497. 

traverse of the retainer, 497. 

that the plaintiff was not admitted or enrolled, 497. 

that the plaintiff had not taken out a certificate, 498. 

tliat the plaintiff did not deliver a bill a month before action, 499. 

Eeplication that the plaintiff did deliver a bill, 500. 
to a count for negligence denying the negligence, 500. 
to a count for abandoning a previous action, that the defendant was 
not supplied with funds by the plaintiff, 501. 
of the privilege of an attorney to be sued in his own court, 474. 
of lien by an attorney, 744. 
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Attoenet — continued. 

Attorney.^ appointment of^ to sue and defend, 6. 

Who may appoint ; married woman ; husband and wife ; infant / 
idiot; lunatic, 6. 

Frivileges as to court and venue ; no privilege in the county courts, 
82, 83. Privilege pleaded in abatement, 474. 

Effect of general issue in actions by and against, 497. 

Liability for negligence, 83, 84. 

Admission of, want of admission how far a defence, 498. 
Certificate, 498. 

Delivery of bill of costs, when necessary, 499. 

Authority of attorney to compromise action, 84, 500. 

Auction. 

Count on sale of goods by auction for not removing the lots purchased, 
241. 

on sale of land by auction for not completing, 248, 252. 

^ale of land by A uction Act, 2 1-8. 

And see Sale op Goons j Sale of Land. 

Auctioneer. 

Indebitatus count for work done as an auctioneer and appraiser, 85. 
Count by an auctioneer against his employer on the implied indemnity 
against defect of tifle to the goods sold, 85. 
by an auctioneer against a purchaser on the conditions of sale, 85. 
against an auctioneer for not selling without reserve according 
to advertisement, 86. 

on sale by auction of land, 248, 252. See Sale of Land. 

Average. 

Count on a policy of insurance upon particular goods to recover for a 
• general average loss, 184. 

on a policy of insurance on a ship for a general average loss by 
goods thrown overboard, 184. 

on a policy upon cargo to recover for particular average, 184. 
by a shipowner against the owner of goods to recover general 
average loss in respect of damage to the ship, 187. 
by owner of goods against shipowner for general average loss in 
respect of goods thrown overboard, 187. 
by ow'ncr of goofls lost against owner of goods saved for general 
average, 187. 

Plea that the loss was an average loss within the exception in the 
pohey, 612. 

And see Insurance. 

Averment. 

part of declaration so called, 8, 61. 

Avowry, 777. See Replevin. 

Award, 71, 488. See Arbitration and Award. 

Bail-Bond. 

Count by the assignee of a bail-bond against the principal and the 
bail, 86. 

Count on indemnity against becoming surety to bail-bond, 176. 

Plea of non est factum, 501. 

that the bond was not assigned by the sheriff, 501. 

that bail was put in and perfected, 502. 

that the plaintiff took the debtor under a ca. sa., 602. 

Replication to the plea that bail was put in, nul tiel record, 602, 
Assignment of bail-bowi ; action by assignee, 86. 

Equitable relief on bail-bond, 86. 

Action on bail-bond ; by sheriff, by assignee; where to he brought, 
mode of declaring, 87. 
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B ail-B ond — continued . 

Staying proceedings in action^ 87. 

Action against sh^lff for refusing to assign, 87. 

Effect of the general issvte, 501. * 

Bail, Beoognizance of. 

Count on a recognizance of bail, 88. 

Plea of nul tiel record, 502. 

that there was no ca. sa. against the principal, 602. 

Beplication that there was a ca. sa. against the principal, 503. 

Action on recognizance of hail ; recognizance matter of record ; 
vewue local, 88. 

Forms of recognizance in the different cov/rts, 88. 

Plea of nul tiel record, 502. 

Other defences to the action, 502. 

Bailiff. 

Count against bailiff of land, 63. See Account. 

by bailiff against landlord upon indemnity against the illegality 
of a distress, 177. 

against bailiff to recover excessive charges for a distress, 324. 

See Distress. 

against bailiff of county court, 300. 

Plea of justification by bailiff under process, 770. 

Liability of sheriff for default of bailiff, 396. 

Action against bailiff of county court, 301. 

Bailment. 

Indebitatus count by a warehouseman for keeping goods, 88. 

by a wharfinger for wharfage and warehouse room, 89. 
for the hire of goods, 170. 

Count against a bailee for not re-delivering goods bailed, 89. 

for not re-delivering goods pledged with him 
as security for advances of money, 89. 
on a joint bailment, for refusing to re*deliver, 89. 
for not safely keeping goods bailed, 89. 
for losing goods, 90. 

against the hirer of goods for negligent use, 170. 
against an agister of (tattle for losing a horse, 68. 
against a livery stable-keeper for not taking care of a horse, 90. 
against a veterinary surgeon for neghgent treatment of a horse, 
90, 156. 

on a bailment of foreign mining shares by way of loan for not 
delivering them, 90. 

against a railway company for not re- delivering goods left in 
their custody at a station, 129. 

Count in tort against a bailee for neghgence in keeping goods, 275. 

for losing goods, and for not re-delivering goods, 276. 
for carelessness in using goods, 276. 
by a gratuitous borrower against the lender of a machine 
for damage caused by its dangerous state, 276. 
for not informing bailee of dangerous nature of goods, 
276. 

Plea of the general issue, 503. 
traversing the bailment, 504. 
traversing the request to re-deliver the goods, 604. 
traversing that a reasonable time had elapsed, 504. 
traversing the breach in not re-delivering the goods, 504. 
traversing the breach in not taking care of the goods, 504. 
by bailee that the bailor’s title had determined by the claim of 
the rightful owner, 504. 

See other pleas, 504. 



884 


Index. 


Bailment — continued. 

Bailment ; lien for charges^ 89. 

Joint bailment; delivery to one of joint bailors^ 89. 

Liability of bailee for negligence ; gratuitous borrower^ 276. 
Bleas of the general issue ; effect of ; where doubtful ivhether 
count framed in contract or in tort, 503, 504. 

And see Cabbieb ; Hibe ; Lien. 

Banbeb. 

Declaration by the public officer of a banking partnership, 27. 

against the public officer, 28. 

Indebitatus count by bankers, 90. 

Count against a banker for not paying a customer’s check, 91. 

for not presenting a check for payment within a reason- 
able time, 92. 

for not complying with the instructions of a customer, 92. 
for negligence in paying a crossed check, 92. 

Plea of lien by bankers, 744. 

Melation of hanker and customer ; duty of hanker to pay custo- 
mer's check, 91. 

Liability of banker on paying forged checks ; checks payable to 
order, 91 ; crossed checks, 92. 

Lien of banker on securities of customer, 743. 

Pleas to action for not paying customer's check, 505. 

Bankeb’s Check, 107. See Bills of Exchange, etc. 

Banking Company. 

Commencement and conclusion of declaration by the public officer of 
a banking company, 27. 

against the public officer of a banking company, 28. 

Plea that banking company was illegally formed, 601. 

And see Company. 

Bank-Note. 

Count on a Bank of England note, 111. 
on a country bank-note, 111. 

Bank of England. 

Counts against the Bank of England for refusing to pay dividends and 
transfer stock, 405 ; and see Stock. 

Bankbuptcy. 

Commencement and conclusion of declaration by the assignees of a 
bankrupt, 24. 

by a trustee under the arrangement clauses in the Bank- 
ruptcy Act, 24. 

by the assignees of a bankrupt partner and the solvent 
partner, 24. 

by the assignees of a bankrupt, before the Bankruptcy Act, 
25. 

Plea of the bankruptcy of the defendant, 505. 

Like pleas, setting out the proceedings in bankruptcy, 506. 

Plea of the defendant’s discharge by foreign bankruptcy, 506. 
of the defendant’s bankruptcy pending action, 507. 
of the bankruptcy of the plaintiff, 507. 

of release by deed of arrangement under the Bankruptcy Act, 
1861, 508. 

of deed of arrangement to pay composition and tender of compo- 
sition, 517. * 

of deed of arrangement annulling bankruptcy, 517. 
of an arrangement under the control of the court and certificate 
under the Bankrupt Law Consolidation Act, 1849; 12 & 13 
Viet. c. 106, ss. 211-223, 517. 
of release by deed of arrangement under ss. 224-229, 517. 
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B ANK BTT PTC Y — CO ntinued. 

Plea of a composition aftor adjudication under ss. 230-231, 517. 

Pleas of illegality under the bankruptcy laws, 617. 

Pleas in actions by assignees of bankrupt, 518. * 

Replication to a plea of the plain tifl”s bankruptcy that the plaintiff 
assigned the debt before bankruptcy with notice to the defendant 
and now sues as trustee, 519. 

that plaintiff sued for rent of house as trustee, 520. 
that the assignees sold the debts, being book debts, to the 
plaintiff, 520. 

that the certificate was obtained by fraud, 520. 
that the consent of creditors to composition deed was ob- 
tained by fraud, 520. 

to plea of non-joinder, of bankruptcy of co-contractor, 476. 
to pleas of set-off, of the discharge of the plaintiff by bank- 
ruptcy, 691. 

to plea of set-off, of the bankruptcy of the defendant, 691. 
Plea of defendant' s hankruptci/, 505. 

Order of discharqe under the Bankruptcy Act, 1861, effect of 505. 
Issue on plea of bankruptcy^ 506. 

Adjudication and proof of debt without order of discharge is no 
plea^ 506. 

Bffect of foreign bankruptcy^ 506. 

Bankruptcy of defendant after action^ 507. 

Bankruptcy of plaintiff; when an issuable plea^ 507. 

Plea of plaintiff's bankruptcy after action ; enactment of C. L. P. 
Act as to, 507. 

Peeds of arrangement under the Bankruptcy Act, 1861, 508. 
Conditions to be observed in such deeds, 508. 

Additional conditions under the Bankruptcy Amendment Act, 
1868, 509. 

Meaning of creditor in the Act, 510. 

Secured creditors no longer reckoned, 510. 

Creditors under bills, etc., 510. 

Assents of creditors, rghen to he given, 510. 

Bfect oj deeds not satisfying conditions, 510. 

Assignment of property, not necessary, 511. 

Peed must he for benefit of all the creditors, 511. 

All the creditors must he parties to the covenants, 511. 

All the creditors must he placed on equal terms, 512. 

What terms may be imposed on non- assenting creditors, 512. 

Plea must show that the deed is valid and that it is a release or 
satisfaction of the action, 514. 

Evidence under issue on the deed, 515. 

Jurisdiction of Court of Bankruptcy over parties to deed, 515. 
Protection of debtor against execution, 515. 

Execution by leave of the Court, 515. 

Whether debtor, omitting to plead the deed, is entitled to protect 
tion, 515. 

What Court to have jurisdiction under deed, 516. 

Contracts to pay debts provable under bankruptcy, 517. 

Contracts on consideration to forbear opposing, etc., 518. 
Assignment of debt in whole or in part before bankruptcy, 519. 
Properly remaining in order and disposition of bankrupt, 493, 
519, 718. 

Actions for anything done in pursuance of bankruptcy Acts, must 
be brought within three months; general Issue may he pleaded ; 
costs in, 277. 

And see Assignees. 
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Bation and Feme. See Husband and Wife. 

Babbisteb. 

Cannot sue for professional serviceSy 92. 

Batteby, 4i0. See Tebspass to Peeson. 

Beasts op the Plough. 

Count for distraining beasts of the plough, 317. See Distress. 
Betting. 

Money received as deposit, on bet recoverable, 162 ; and see Gaming. 
Bills op Exchange, Bankers’ Checks, Pbomissoby Notes, etc. 
Counts on Inland Bills of Exchange. 

Drawer against acceptor on a bill payable to drawer, 94. 

The expense of noting charged as special damage, 95. 

Drawer against acceptor on a bill payable to a third party, 96. 

Drawer against acceptor on a bill accepted payable at a particular 
place, 95. 

Draw^er against acceptor on a bill accepted payable on a contingency, 
96. 

Payee against acceptor, 96. 

Indorsee against acceptor, 97. 

Payee against drawer for default acceptance, 97. 

Indorsee against drawer for default acceptance, 97. 

Payee against drawer for default payment, 98. 

Payee against drawer for default payment of a bill drawn payable at 
a particular placse, 98. 

Payee against drawer for default payment excusing notice of disho- 
nour, 99. 

Payee against drawer for default payment excusing presentment be- 
cause the drawee could not be found, 99. 

Payee against drawer for default payment where the drawee was dead 
and no executor or administrator appointed at the time the bill be- 
came due, 99. 

Payee against drawer for default payment w^hcre the defendant dis- 
pensed with presentment, 100. 

Indorsee against drawer for default payment on a bill payable to the 
draw’cr or order, 100. 

Indorsee against drawer for default payment on a bill payable to a 
third party or order, 101. 

Indorsee against indorser for default acceptance, 101. 

Indorsee against indorser for default payment, 101. 

Executor of drawer against acceptor, 101. 

Administrator of drawer against acceptor, 102. 

Executor of ])ayee against acceptor, 102. 

Executor of indorsee against acceptor, 102. 

Drawer against executor of acceptor, 102. 

Drawer against administrator of acceptor, 102. 

Indorsee of executor of drawer against acceptor, 102. 

Indorsee of administrator of drawer against acceptor, 102. 

Assignees of a bankrupt drawer against acceptor, 103. 

Assignees of an insolvent drawer against acceptor, 103. 

Husband and wife on a bill drawn by her before marriage against ac- 
ceptor, 103. 

Husband and wife on a promissory note made to wife, 103. 

Husband on promissory note made to wife, 103. 

Widow on promissory note made payable to her during marriage, 104. 
Administrator of wife on promissory note, 104. 

Drawer against husband and wife on a bill accepted by her before 
marriage, 104. 

Surviving drawer against acceptor, 104. 

Against a surviving joint acceptor, 104. 
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Bills ot Exchange, Bankers’ Checks, Pbomissoet Notes, etc. — 
contimied. 

Counts on Inland Bills of Blxchange — continued. 

Action on hill or note under the Summary Proceduf^e on Bills of 
^Exchange A ct ; must be brought within six months, 93. 

Leave to appear upon affidavit of defence ; after judgment^ 93. 
One writ mag be issued against all the parties^ 93. 

Provision of C. L. P. Acts applicable, 93. 

Writ issued beyond six months irregular but not void, 93. 

Checks are within the Act, 93. 

Separate declarations when necessary, 93. 

Declaration may include a count upon the consideration, 94. 
Defence not restricted by affidavit, 94. 

Act extends to County Courts, 94. 

Declaration upon hilt must describe it as overdue, 94; on hill 
payable at or after sight, 94. 

When it may he in debt and when in assumpsit, 94. 

When count on the consideration, and upon account stated may 
be added, 94. 

Interest chargeable on hills or notes ; on foreign hills ; need not be 
charged in declaration, 94. 

Mode of stating bills drawn by a firm; by parties designated by 
initials or contraction of name, 95. 

Ambiguous instruments how pleaded, 95. 

Noting and protesting a bill ; expenses of noting, etc., how recover- 
able ; under the Bills of Exchange Act, 95. 

Acceptance of Bill; general or qualified; liability on qualified 
acceptance, 95. 

Acceptance payable at a particular place, 96. 

Bills drawn payable at a particular place, 96. 

Indorsement, how staled; imports delivery and transfer of pro- 
perty ; delivery without indorsement ; conditional indorsement, 
97. 

Indorsement in blank, 97. 

Striking out indorsements, 97. 

Default acceptance ; no new cause of action upon default payment, 
97. 

Default payment, 98. 

Vresentnient for payment ; where the bill is drawn payable at a 
particular place ; where the acceptance is qualified, 98. 

Mode of stating presentment, 101. 

Notice of dishonour; for non-acceptance; for non-payment; 
reasons for ; excuses for want of ; reasonable delay of notice 
need not be excused ; waiver of, 99, 100. 

Indorser in position of drawer, 101. 

Bills made to or by wife before or after marriage, 103. 

Counts on Foreign Bills of Exchange, 

Drawer against acceptor, 104. 

Payee against acceptor on a bill drawn in sets, 105. 

Payer supra protest against acceptor, 105. 

Payee against acceptor supra protest, 105. 

Indorsee against acceptor on a foreign bill payable at usances, 106. 
Payee against drawer for default acceptance, 106. 

Indorsee against drawer for default payment, 106. 

Foreign bills of exchange ; mode of suing upon ; must he described 
as foreign hills, 104. 

Expenses of noting and protesting, 104. 

Interest on, 104. 

Stamps on, 104. 
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Bills of Exchange, Bankebs’ Checks, Peomissoey Notes, etc. — 
continued. 

* Counts on Foreign Bills of Exchange — continued. 

Bills in sets^ 105. 

Acceptance supra protest, 105. 

Usances, 106. 

Amount recoverahle on, 106. 

Counts on Bankers^ Checks. 

Payee of check against drawer, 107. 

Payee of check against drawer excusing notice of dishonour, 107. 
Bearer or indorsee against drawer, 107. 

Indorsee of check against indorser, 108. 

Bearer of a crossed check against drawer, 108. 

Bankers^ checks, mode of suing on ; within the Bills of Exchange 
Act, 107. 

Time for presentment of; consequence of not presenting in time, 

107. 

Post-dated check, 107. 

Indorsement of, 108. 

Crossed checks ; Uahilitg of hanker upon; mode of declaring upon, 

108. 

Counts on Promissory Notes. 

Payee against maker, 109. 

On a promissory note setting it out verbatim, 109. 

Payee against maker on a note payable on demand, 109. 

Payee against maker on a note payable after notice, 109. 

Payee against maker on a note made payable at a particular place in 
the body of it, 109. 

Payee against maker on a note payable by instalments where the whole 
sum is due, 110. 

Payee against maker where some only of the instalments are due, 110. 
Payee against maker on a note payable by instalments, in which the 
whole sum is made payable on any default, 110. 

Bearer against maker on a note payable to bearer, 111. 

Bearer against Bank of England on bank-note. 111. 

Bearer against maker on a country bank-note payable in town or 
country. 111. 

On the debenture of a company. 111. 

Indorsee against maker. 111. 

Indorsee against payee, 111. 

Indorsee against indorser, 112. 

Executor or administrator of payee against maker, 112. 

Against the executor or administrator of maker, 112. 

Assignees of a bankrupt payee against maker, 112. 

Husband and wife on a note payable to the wife before marriage, 
against maker, 112. 

Against husband and w'ife on a note made by the wife before marriage, 

112 . 

Surviving payee against maker, 113. 

By payee against surviving maker, 113. 

Promissory notes ; note payable on demand, 109. 

Note payable after sight or after notice, 109. 

Note payable at a particular place ; presentment at the specified 
place must he made and stated ; excuse of presentment, 109, 
110 . 

Note payable by instalments ; is assignable within the statute of 
Anne, 110. 

Note drawn payable to the makers own order ; special indorse- 
ment of. 111. 
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Bilm op Exchange, Bakeeus’ Checks, Pbomissoet Notes, etc. — con- 
tinued. 

Miscellaneous Counts relating to Bills^ etc., , 

Count for the breach of a promise to retire a bill at maturity in con- 
sideration of renewal, 113. 

against a person employed to discount a bill for negotiating it 
for his own use, 113. 

for not discounting or returning a bill delivered to be dis- 
counted, 114. 

for not applying the proceeds of a bill as agreed upon, 114. 
against a person employed to take up a bill for neglecting to do 
so, 114. 

by the acceptor of an accommodation bill on the contract to 
indemnify him, 175. 

by one joint maker of a bill against the other on a covenant to 
pay the bill, 176. 

on an indemnity to the plaintiff against taking up a bill and 
bringing an action upon it, 176. 

Blea^ to A-ctions on Bills, Notes, etc. 

Traverse of the drawing of the bill, 520. 

of the making of the note, 521. 

of the acceptance, 521. 

of the indorsement, 522. 

of the presentment for acceptance, 522. 

of the presentment for payment, 522. 

of tlie default in acceptance, 523. 

that the bill was returned to the plaintiff, 523. 

of notice of dishonour, 523. 

of the facts alleged as excuse for want of notice of dishonour 
[or of presentment], 523. 

of the facts alleged as excuse for want of presentment, 523. 

■ that the defendant dispensed with presentment, 524. 

Plea that tlie plaintiff was not the liolder, 524. 

that the plaintiff indorsed away the bill, 524. 

of the bankruptcy of tlfe indorser before indorsement, 524. 

that the defendant accepted the bill for the plaintiff’s accommo- 
dation, 525. 

that the bill was accepted by the defendant for the accommodation 
of the drawer who indorsed it to the plaintiff without value, 525. 

other picas of want of consideration, 526. 

that the bill was accepted in payment of goods sold, which the 
^ plaintiff failed to deliver, 526. 

that the bill was accejited in consideration of goods to be consigned 
by tlie plaintill' to tlie defendant, which the plaintiff failed to 
consign, 527. 

other pleas of failure of consideration, 527. 

that the defendant was induced to accept the bill by the fraud of 
the drawer who indorsed it to the plaintiff without value [or 
with notice, or when overdue], 528. 

by acceptor that the bill was accepted without consideration, and 
was delivered to the drawer for the special purpose of liis getting 
it discounted for the defendant’s benefit, and that it was in- 
dorsed by the drawer to the plaintiff in fraud of that purpose 
and without value, 528. 

by the drawer that he drew and indorsed the bill without con- 
sideration for the special purpose of getting it discounted, and 
that it was negotiated in fraud of that purpose, and that plain- 
tiff gave no value, 529. 

tliat the note was stolen and plaintiff held it without value, 530 . 

2 Q 
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Bills of Exchi:kgb, Bafesbs’ Chbces, Fbohissobt Notes, etc.— ooii- 
tinued. 

Pleas to Jffitions on BilUy Notes, etc, — continued, 
other pleas of fraud, 530. 
pleas of illegality, 530. 

in an action by the indorsee against the indorser of a bill that 
the plaintiff and the drawer are the same person, 531. 

Beplication that the defendant indorsed the bill as surety 
for the acceptor only and for his accommodation, 531. 
of an alteration in the bill, 531. 
of an alteration in a note, 533. 

that a note was materially altered so as to require a new stamp, 533. 
in an action by the drawer against the acceptor that the bill has 
been lost by the plaintiff, 534. 
other pleas of lost bill, 534. 
of waiver of a bill or note, 534. 

in an action against the drawer that the plaintiff agreed with the 
acceptor to give him time for payment, 535. 
other pleas of time given to prior party, 535. 
on equitable grounds to an action against one of several joint 
makers of a promissory note that the defendant made the note 
as surety only for another maker to whom the plaintiff gave 
time, 335. 

other pleas on equitable grounds of discharge by deaUngs with 
principal, 536. 

Beplication that the remedies against the sureties were re- 
served, 536. 

of payment to the plaintiff, 536. 
to an action by the indorsee against the drawer of payment by 

the acceptor, 536. 

to an action by the indorsee against the acceptor of payment by 
the drawer, 537. 

to an action by the indorsee against the acceptor of payment to 
the drawer after the bill was due, and subsequent indorsement 
by the latter, 537. 

of payment to a prior holder not mentioned in the declaration, 
and subsequent indorsement to the plaintiff, 358. 
of payment of part of a note to a prior holder, and subsequent in- 
dorsement to the plaintiff for the residue only with notice, and 
payment of the residue, 538. 

that the defendant deposited goods with the drawer to meet the 
bill, out of the proceeds of which he paid himself and indorsed 
the bill when overdue, 538. 

that the biU was accepted for the accommodation of the drawer 
and paid by him when due, and endorsed when overdue, 538. 
that the bill was for the accommodation of the drawer and was 
taken up by him when due and reissued when overdue without 
a new stamp, 539. 

that the holder at maturity recovered judgment against the de- 
fendant on the bill, and that plaintiff took it with notice, 539. 
of accord and satisfaction to bills of exchange, 539. 
of agreements affecting the bill or note, 539. 
of set-off on bills and notes, 683. 

Pleas to actions on hills, etc. ; non assumpsit and never in- 
debted inadmissible, 520. 

Pleading to deota/ration containing counts on hills with other 
counts, 521. 

Acceptor cannot deny the d/rawing, 521. 

Indorser cannot deny the drawing or previous indorsement, 521. 
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Bills of Exchakoe, Banxebs’ ChbgxSi Pboiobsoby Notes, etc. — con* 
tinued, 

Ileas — continued. * 

Traverse of acceptance or drawing^ effect of 522. 

Objections to stamps^ how raised^ 522. 

Traverse of indorsement^ effect of 622. 

Presentment^ when necessary^ and what sttfficient^ 523. 

Notice of dishonour^ what sufficient^ excuses of 523. 

Holder of hill or note^ traverse that plaintiff^ is the holder j 524. 

Plea that plaintiff has indorsed away the bill^ effect of 524, 

Accommodation hill^ 526 ; ejffect of notice of 525, 

Want of consideration^ how pleaded^ 525. 

Total or partial failure of consid^ation ; severance of con* 
sideration^ 526. 

Preach of warranty of goods paid for by bill, 626. 

Bill or note accepted or drawn by fraud ; indorsee with* 
out value or with notice, or when overdue cannot recover, 
528. 

Allegations that plaintiff^ took the bill without value, with no* 
tice, and when overdue, how pleaded, 528. 

Effect of fraud or illegality in the inception or negotiation of 
bill or note on the burden of proof 529. 

Illegal consideration ; not severable, 530. 

Piecing to counts on hill, and on the consideration, and on 
account stated jointly, 530. 

Pefence that the hill has been reindorsed to the plaintiffs, a 
previous indorser, when to he pleaded, 531. 

Alteration in a bill or note ; where requiring new stamp ; 
effect of in pleading and in evidence, 631, 532. 

Pefence of lost hill ; indemnity against a lost hill undei' the 
C. L. P, Act, 534. 

Waiver of hill or note, 534. 

Effect of giving time for payment of a bill or note upon the 
liability of subsequent parties, 535. 

Party primarily liable on bill can set up the rights of a surety 
only in a pleading upon equitable grounds, 535. 

Effect of payments by drawer on liabilities of other parties, 
637. 

Payment after aetion, 537. 

Effect of payment by drawer and acceptor before and after the 
bill is due, 537. 

Indorsee of overdue bill takes it subject to all the equities at* 
tached, 537. 

Transfer of bill after action brought, and after judgment, 539. 

Effect of agreements relating to hills and notes upon the rights 
of the parties, 539. 

Bills of Exchange Act, Summary procedure on, 93, 621. 

Bill taken foe Debt. 

Plea that the defendant accepted a bill of exchange on account of the 
debt which is still running, 540. 

that the defendant accepted a bill on account of the debt which 
the plaintiff has indorsed away, 540. 

other pleas of similar defences, 541. 

that the defendant indorsed a bill to the plaintiff on account of the 
debt, 641. 

that the defendant indorsed to the plaintiff on account of the 
debt, a note of a third party, 541. 

that a third party accepted a bill drawn by the plaintiff on account 
of the debt, 541. 
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Bul taken POE Debt — continued. 

Plea that the defendant indorsed a bill to the plaintiff on account of 
tt)e debt upon which the plaintiff gave time for payment, 541. 

that the defendant indorsed bills to the plaintiff on account of the 
debt which the defendant rendered useless, 642. 

of bills and notes taken in accord and satisfaction, 480. 

Replication, to plea that the defendant indorsed a bill accepted by a 

third party, that the bill is overdue and dishonoured, 
542. 

of fraud to a plea of bill taken for a debt, 587. 

Giving a negotiable security on account of a debt j when a d^ence^ 
640. 

No defence to bond or other specialty ; nor to debt for rent, 540. 

Now pleaded and replied to; where defendant primarily liable on 
the bill; where defendant secondarily liable^ 540, 542. 

Payment of the bill operates as payment of the debt, 540. 

If plaintijf loses the remedy on the bill^ the defendant is dis- 
cliarged^ 542. 

Pills iahen in accord and sathfaction^ 480, 540. 

Bill op Lading. 

Count by consignee of goods against master of ship on bill of lading, 132. 
by indorsee of bill of lading against master, 132. 
against indorsee of bill of lading, 133. 

Transfer of rights and liabilities on hills of lading by indorse- 
menty 129, 130. 

Contract to pay freight or demurrage implied from acceptance 
of goods under bill of lading^ 130. 

And see Cakkiees by Watek. 

Boabd and Lodging. 

Indebitatus count for the use of lodging, 197. 

for board and lodging, 197. 

Contract for board and lodging is not a contract for an interest 
in land within the Statute of Frauds, 197. 

Liability of lodging-house keeper for loss of goods of lodger, 344. 

Boaed op Health. 

Commencement and conclusion of declaration by or against a Local 
Board of Health, 31. 

Plea justiiying under the authority of a local Board of Health, 817. 

Local Boards incorporated with power to sue, 31, 391. 

Actions for anything done under Public Health Act, limitation, 
venue, general issue, tender of amends, 31, 391. 

Bond. 

Count on a bond without assigning a breach, 117. 

on an annuity bond stating the condition and assigning a breach, 

117. 

on a bond with a special condition setting out the condition and 
assigning breaches, 118. 
on a (Lloyd’s) bond given by a company, 118. 
by the assignee of a bond under the Comp. Clauses Consol. Act, 

118. 

on a bond given under 1 & 2 Yict. c. 110, s. 8, 110. 
on an administration bond assigned by order of the judge of 
the CouBt of Probate, assigning breaches, 110. 
against lieir on the bond of his ancestor, 170. 

Counts on indemnity bonds, 176. See Indemnity. 

on bonds of guarantee, 162. See Gfabantee. 

on bonds conditioned not to exercise a trade, 263. See Tbade. 

on bail-bonds, 86. See Bail. 

on replevin bonds, 235. See Replevin. 
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Bond — continued. 

Plea of non est factum to a bond, 543. 

that bond was delivered as an escrow, 543. • 

of payment according to the condition {solvit ad diem)^ 543. 
of payment after the day but before action {solvit post diem), 
644. 

payment into court to a common money bond, 544. 
of performance generally of special conditions, 645. 
of performance to actions on bonds of guarantee, 545. 
of matter excusing performance, 546. 
that bond was given for immoral consideration, 699. 
to an indemnity bond, of non damnificatus, 604. 
of a set-off on a bond, 684. 
of set-off to an action on a bond, 686. 

Suggestions of breaches, 546. 

Bonds ; penalty recoverable at common laro ; relief against 
the penalty in equity ; by statute, 114, 116. 

Common money bonds; payment post diem; payment into 
court of the principal and intei'est, 115. 

Bonds with special conditions ; assignment of breaches ; sug- 
gestion of breaches ; inquiry and assessment of damages ; 
stay of execution on payment into court of the damages ; 
judgment for penalty as security for future breaches; sciro 
facias on ; entry of judgment, 115. 

Distinction between common money bonds and bonds with 
special conditions, 115. 

Covenants and agreements with penal sum, 115. 

Mode of declaring upon money bond, 116, 117. 

Mode of declaring upon bond within the statute ; assignment 
of and suggestion of breaches, 116. 

Only one breach assignable at common law ; several breaches 
assignable under the statute, 116, 117. 

Broceedings by scire facias on the judgment for future 
breaches, 117. 

Staying proceedings on payment of amount due, 117. 

Liability on a bond is limited to the amount of the penalty, 
117. 

Effect of non est factum, 542. 

Nil debet not allowed, 543. 

Berformance, how pleaded; when generally ; when with par- 
ticularity, 543. 

Where performance not yet due, 543. 

Performance of negative or alternative conditions ; excuse of 
performance, 545. 

Payment post diem cannot be pleaded to part, 544. 

Tender post diem no defence, 544. 

Payment into court cannot be made to bonds with special 
conditions, 544. 

Book. 

Count for infringing the copyright in a book, 297. See Copyeioht. 

Booking-office Keeper. 

Count against, for losing goods, 128, 280. 

Bottomry Bond. 

Count upon a policy of insurance upon a bottomry bond, 186. 

Breach. 

Mode of assigning, 61. 

Several breaches, 62. 

Breach with exceptions, 62. 

General denial of the breach, 436. 
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Breach — continued. 

JEffect of not guilty in denying hredch of contracty 461. 
Assignment and suggestion of breaches in actions on honds^ 115. 
See Bonds. 

Breach of alternative promises^ 62, 217. 

Breach of Promise of Marriage, 219. See Marriage. 

Breach of the Peace. 

J ustification of arrest to prevent, 797. 

Right to arrest for breach of peace ^ 795. 

Bribery. 

Counts for penalty for bribery at election, 233. 

Broker. 

Indebitatus count by a broker for commission, etc., 118. 

Count by broker against his employer on his indemnity against pay- 
ments made by the broker under the rules of the Stock Exchange, 
119, 178. 

on the implied promise that shares delivered to him to sell 
were genuine, 119. 

on implied warranty of authority to sell, 119. 
for not completing sale, 119. 

against a sharebroker for not purchasing shares according to 
order, 119. 

against a broker, employed to purchase or sell goods, for neglect 
of duty, 119, 120. 

against an insurance broker for neglect of duty, 120. 
by a broker employed to distrain against his employer upon an 
indemnity against the illegality of the distress, 177. 
by an insurance broker for brokerage and premiums, 192. 

Plea to an action for work done, that it was done by the plaintiff as a 
broker, and that he was not duly licensed, 546, 601. 

Unlicensed broker cannot recover commission ; may recover money 
paid, 118, 119, 546. 

Usage of Stock Exchange ; of Lloyd’s, 119. 

Insurance broker, 192. 

Broker employed to distrain, implied indemnity of, 177. 

Excessive fees paid to broker, 50, 324. 

Building Societies, 159. See Friendly Societies. 

Business. 

Count for the price of the goodwill of a business, 261. 

on contract not to carry on business within certain limits, 
262. And see Trade. 

for fraud in misrepresenting the value of a business on a sale, 
834. 

Bye-Law. 

Count for penalties under bye-law of company, 234. 

Plea by railway company justifying arrest imder bye-law, 798. 


Cab. 

Count against a cab proprietor for the loss of a passenger’s luggage 
from a hired cab, 136. 

by a driver against his employer for defacing his licence, 
276. 

Calls. 

Counts by companies for calls, 140. 

Pleas to actions for calls, 559. See Company. 

Canal. 

Indebitatus count for tonnage on canals, 131. 

Railway and Canal JVCLjffic Act, 551. See Carrier. 
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Cancellation op Deed. 

Plea that deed was cancelled with consent of plaintiff and defendant, 
676. 

Action for rent upon demise under cancelled deedy 19S, 676. 

Capias. 

Counts for malicious arrest on a capias to hold to bail, 351. 

Counts for malicious arrest on a ca. sa., 353. See Maliciofs Fbo- 


SEOFTION. 

against the sheriff for not arresting and for escape, 399, 400. 
See Shehipp. 

Pleas of justification under a writ of ca. sa., 772. See Pbocess. 
Caeelessness, 368. See Negligence. 

Cabbiages, Collision op. 

Count for negligent driving, 369. See Negligence. 
for collision in driving, 412. See Teespass. 

Cabbieb. 


Carriers by handy Counts in Contract. 

Indebitatus count by a carrier for the carriage of goods, 122. 

Count against a carrier for not carrying and delivering goods within a 
reasonable time, 124. 

for not delivering goods according to the directions of the plain- 
tiff, 125. 

for not carrying and delivering goods in time for a market, 125. 
for loss of goods, 126. 

for injurv to goods after declaration of value under the Carriers 
Act, 126. 

for excessive charges for packed parcels, 126. 
against a railway company for not providing trucks to convey 
carriages, 126. 

for damage done to furniture in removing it, 127. 
against a railway company for not safely keeping goods left at 
a station, 128. 

against a railway company for not forwarding goods left at a 
station to be forwarded, 128. 

Carriers by Landy Counts in Tort, 

Count against a common carrier for refusing to carry goods, 277. 
for refusing to carry a passenger’s luggage, 277. 
by a collector of parcels against a railway company for refusing 
to (!arry packed parcels, 278. 
for refusing to carry at a lawful rate of charge, 278. 
for refusing to carry unless value of goods declared and insiu*od, 
278. 


for not carrying and delivering within a reasonable time, 278. 
for not carrying and delivering in time for a market, 278. 
for damaging goods, 279. 
for losing goods, 279. 

for not providing proper trucks for cattle, 280. 

for not taking care of goods after refusal of consignee to accept, 


280. 


against a booking-office keeper for losing goods, 280. 

Carriers by Watery Counts in Contract. 

Indebitatus count by carrier for freight, 129. 

for freight payable in advance, 130. 
for freight under charterparties, 137. 
for demurrage, 130. 
for lighterage, 131. 
for tonnage on canals, 131. 

Count by the carrier against the shipper for freight and primage pay- 
able in advance, 131. 
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Cabbieb — continued. 

Carriers hy Water ^ Counts in Contract — continued. 

by the owner of a ship against the shipper and consignee of 
* goods for not receiving the goods within a reasonable time, 
131, 132. 

by the carrier against the shipper upon the implied warranty 
that the goods shipped were not dangerous, 132. 
by the consignee of goods against the master of a ship on the 
bill of lading for not delivering, 132. 
by the indorsee of a bill of lading against the master for not 
delivering the goods, 132. 
against the indorsee of a bill of lading, 133. 
against a carrier for negligently stowing the goods, whereby 
they were damaged, 133. 

against a carrier for damage done to goods by stowing them 
on deck, 133. 

against a carrier for loss of the goods, 133. 
against a carrier for damage to the goods, 134. 
against a carrier on the implied promise that his vessel was 
seaworthy, 134. 

against the master of a steam-tug for negligence in towing the 
plaintiff’s ship, 134. 

Carriers hy Water, Counts in Tort. 

Count against shipowner for the loss of goods, 281. 

by the consignee against the carrier for refusing to deliver the 
goods, 281. 

for damage to goods shipped in the defendant’s ship to be 
carried, 281. 

for damage to goods occasioned by negligent stowage, 281. 
by a carrier against the shipper of goods for knowingly shipping 
dangerous goods without giving notice to the carrier, 282. 
against shipowner for landing goods without notice under the 
Merchant Shipping Act, 282. 

Carriers of Passengers, Counts in Contract. 

Indebitatus count for passage uionc^", 134. 

Count against a carrier for not carrying a passenger who has booked 
his place, 135. 

by a husband for loss of his wife’s luggage, 135. 
against a railway company for loss of a passenger’s luggage, 136. 
against a cab proprietor for loss of a passenger's luggage from 
a cab, 136. 

against a railway company for delay in a train, 136. 
against a railway company for not running a train as advertised 
by the time tables, 136. 

Carriers of Passengers, Counts in Tort. 

against a railway company for refusing to carry the plaintiff, 282. 

for refusing to carry passenger’s luggage, 
283. 

for refusing to admit conveyance within the 
station, 283. 

for the loss of a passenger’s luggage, 283. 
for delay in a train, 284. 

against a carrier ibr a personal injury to a passenger, 284. 

by executor or administrator of a passenger killed, under Lord Camp- 
bell’s Act, 326. 

Corridas of Messages. 

Count against an electric telegraph company for not transmitting a 
message correctly, 137. 
for not transmitting a message, 285. 
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Cabbies — continued. 

Can'iers of Messages— continnedi. 

Count for injury done to a telegraphic cable by negligent naiigation, 285. 
Pleas to Actions by and against Carriers. 

The general issue in contract, 546 ; in tort, 710. 

Traverse of the delivery and receipt of the goods, 547, 710. 

Traverse of the breach, 547. 

Plea under the Carriers Act, 1 Will. IV. c. 68, that the goods were 
within the Act, and were above the value of £10, and were not de- 
clared or insured, 547. 

Replication to the plea of the Carriers Act that the loss was occasioned 
by the felonious acts of the defendant’s servants, 550. 

Fleas of special contracts restricting liability, 551. 

by a railway company, of special conditions, 551. 
that the breach was caused by the plaintiff’s own act and default, 
554. 

that the plaintiff refused to pay the carriage, 554. 
that the delay was caused by the line being blocked with snow, 
554. 

by carriers by sea, of special conditions and exceptions restricting 
liability, 554. 

of stoppage in transitu^ 555. 
not guilty, 711. 

to a count for refusing to carry, traversing that the defendant was 
a common carrier, 710. 

to a count for refusing to carry, that the plaintiff was not ready 
and willing to pay the carriage, 710. 
of lien by a carrier, 743. 

Duties of carrier at common law ; implied contract with carrier y 

120 . 

Declaration against carrier may he framed on contract or in torty 

120 . 

Effect of charging defendant as a common carriery 120 ; allega~ 
tion of duty immaterial ; mode of charging liability of carrier ; 
exceptions and qualifications of liability^ 121. 

Test of action being of contract or of tort, 121. 

Iti whose name action should he brought ; when the consignee 
should sue and when the consignor ; consignee under a sale 
within the Statute of Frauds, 121, 122. 

Mights and liabilities of consignee under bill of lading, and of in* 
dor see of bill of lading, 129, 130. 

Duties of carriers of goods by land, 122. 

Mail way companies as common carriers ; special contracts with; 

Mailway companies carrying over other lines, 123. 

Packed parceU, 126 ; unequal and excessive charges by, 127. 
Duties of carriers by water ; .special contracts by charterparty, 
129. 

Action for freight ; under charterparty ; voho to sue, 129. 

Freight pro raid itinerU, 129. 

Mights and liabilities for freight under bill of lading, 129. 

' Indorsement of bill of lading, 129; transfer of liability under ; 
title of indorsee, 130. 

Effect of bill of lading as evidence of shipment, 129. 

Where shipowner liable for negligent stowage, 281 ; where sieve” 
dore employed, 281. 

Action for demurrage ; against whom it will lie, 130. 

Duties of carriers of pobssengers ; liability of railway company 
running over other lines, 135. 

Liability for passenger^ luggage, 134, 135, 
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Casbieb — continued . 

Carriers of Messages — continued. 

Wfiat is passengers' luggage^ 135. 

Damages for delay in carrying a passenger ^ 136. 

Damages in actions against carrier ; for loss or delay in carriage 
of goodsy 123. 

When carrier liable for wrongful concersioUy 279. 

Carriers of messages by telegraphy 137. 

The Telegraph Act ; telegraphs to he open to all persons alike ; 
penalty for omission or delay in transmitting message or for 
divulging message^ 137. 

Effect of non assumpsit ; of not guilty ; where doubtful whether 
the action is framed on contract or in torty 546, 710. 

Carriers Acty 126, 647 ; articles to he declared ; increased charges ; 
public notices ; non-joinder of co-partner in public conveyance; 
felony of servantsy proof of value ; payment into Courts 547, 

550. 

The statute a defence to counts for ihb loss of or injwry to goods ; 
not to counts for delayy 549. 

Carrier hound to demand increased charge on declared value, 550. 
Carriers partly hy land and partly hy water, 650. 

Special contracts with carriers, 551. 

The Railway and Canal Traffic Act ; special contracts under, 

551, 553. 

Conditions which have been held reasonable, 552. 

Conditions which have been held unreasonable, 552. 

Provisions respecting liability for loss or injury to animals carried, 
553. 

Cabbiers Act, 547. See Cabeieb. 

Case, action of, 273, 639. 

Cattle. 

Count for the agistment of cattle, 68. 

for distraining beasts of the plough, 317. 

Pleas of common of pasture, 711. See Common. 

justifying taking cattle for distress damage feasant, 731. See 
Distress. 

Arowries for distress damage feasant, 782. See Replevin. 

Plea justifying detaining cattle which had strayed on the defendant’s 
close, 800. 

Cebtificate. 

Plea that attorney had not taken out a certificate, 498. 

Plea to action by conveyancer, that ho was not certificated, 601. 
Cebtiobabi. 

Commencement of declaration in an action removed by certiorari from 
the county court, 33. 

in an action removed from the Court of Passage at 
Liverpool, 34. 

Champebty, 646. See Maintenance. 

Change of Venue, 3. See Venue. 

Chabaoteb. 

Character in which parties sue or are sued, 6. See Parties. 
Actions for injuries to, 301. See Defamation^ 

Giving character of servant, 303. 

Fraudulent representations respecting, 336. See Fraud. 
Chabtebpabty. 

Indebitatus counts for freight and demurrage, 129, l^\p. See Car- 

BIEB. 

Count by shipowner against charterer for not paying foi\ freight by 
bills as agreed upon, 137. 
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ChabtebfabtY — continued, 

for not paying freight according to the terms of 
the charterparty, 138. 

for demurrage and detention beyond the days of 
demurrage, 138. 

for not loading pursuant to the charterparty, 
139. 

by charterer against shipowner for deviating from and abandon- 
ing the voyage to the port of loading, 139. 

for delay and deviation in the voyage to the port 
of loading, 140. 

for refusing to continue voyage, 140. 
for not carrying and delivering according to the 
charterparty, 140. _ 

for not repaying freight paid in advance upon 
failure to deliver the cargo, 140. 
for continuing the voyage after the ship had be- 
come unseaworthy, 140. 
for breach of warranty of class of ship, 140. 

Plea of the general issue, 555. 

that the liability of the charterer was to cease on loading a cargo 
worth the freight, 556. 

that the ship did not sail pursuant to the charterparty, 556. 
that the plaintiff was not ready and willing to deliver the cargo, 
656. 

that the defendant, the charterer, did not keep the ship on demur- 
rage, 556. 

that the defendant, the charterer, did not detain the ship, 556. 
that the detention sued for was caused by ice aud excepted from 
the charterparty, 556. 

that the defendant, the charterer, did load a complete cargo, 556. 
of excuses to actions for not loading, 657. 

that the defendant, the owner, was prevented from completing the 
voyage by causes excepted in the charterparty, 557. 
that a declaration of war rendered the performance of the charter- 
party illegal, 557. 

Contracts hy charterpa/rty, 129 ; exceptions in charterparty^ 
140. 

Freight under charterparty ; how recoverable^ 129. 

Damages for not loading pursuant to charterparty ^ 139. 

Fffect of non assumpsit ; of non est factum, 555. 

Exceptions in the charterparty^ how pleaded^ 556. 

Cheoe, 107. See Pills of Exchanoe. 

Church. 

Count for disturbing a right to a pew, 389. 

for dilapidations of benefices, 315. 

Plea justifying an expulsion from church, 794. 

by minister of church justifying expulsion from vestry, 794. 
by vicar justifying breaking into the chancel, 806. 
Chuechwaeden. 

Commencement and conclusion of declaration by or against church- 
wardens and overseers, etc., 32. 

CiEOUiTY OF Action. 

Pleas in avoidance of circuity of action, 558. 

"Where defendant entitled to recover haclc the damages claimed, he 
may plead defence to avoid circuity of action, 558. 

"No defence if measure of damages not identical, 658. 

Covenant or agreement not to sue may he so pleaded^ 558. 
Covenant not to sue and release of one of joint debtors^ 559. 



900 


Index. 


CXEOUITY or Actioit — continued. 

Covenant not to sue for a limited time ; with condition of for- 
feiture if action brought within the time^ 559. 

InS^emnity by plaintiff against debt suedfor^ 559. 

In action on a bill reindorsed to a previous indorser i, 531. 
JSquitahU pleadings founded on cross demands and set-off^ 571. 
Claim of debt or damages, 11. See Damages. 

Clbbk. 

Declarations by and against clerks to public bodies, 32. 

Count on a guarantee for due accounting by a clerk, 167. 

Pleas justifying the dismissal of, 650. 

Client. 

Actions by, against attorney, 83, 275. See Attorney. 

Close, 417. See Trespass to Land. 

Cognizance, form of, 777. See Beplevin. 

Cohabitation. 

Agency of wife during cohabitation^ 1 72. 

Contracts respecting illicit cohabitation^ 599. 

Collision. 

Count for collision caused by negligent driving, 369, 412. 

for collision caused by negligent navigation of ship, 371. 

See Negligence ; Trespass. 

Colour. 

Express colour ; unnecessary y 438, 804. 

Commencements and conclusions of declarations, 1. See Declaration. 

of pleas and subsequent pleadings, 433. 
See Plea ; Beplication ; Bejoindee. 

Commission. 

Indebitatus count by agent for commission, 64. 

Commissioner. 

Actions against commissioners of public works, 32, 376. 

Common. 

Count for a disturbance of the plaintiff's right of common of pasture 
by digging up the turf and soil and enclosing, 285. 
for obstructing the plaintiff's right of common by putting on 
cattle, 288. 

for disturbing a right of common by surcharging, 288. 
for disturbing a right of common by removing manure, 288. 
Plea of the general issue, 711. 

traversing the plaintiffs possession, 711. 

traversing the plaintiff‘’s right of common of pasture, 7ll. 

of a right of common under the statute, 711. 

of a prescriptive right of common at common law, 713. 

by a tenant of a right of common, 713. 

justifying pulling down obstructions to right of common, 713. 
justifying driving sheep because trespassing on common, 713. 
of rights of common of pasture of various kinds, 713. 
by a copyhold tenant of a right of common of turbary, 714. 
of right to dig minerals, etc., 714. 
of approvement of common, 715. 

Beplication traversing the right of common, 714. 

that the cattle were not defendant's commonable cattle, 
714. 

that the close had been enclosed for tv^jenty years, 715. 
of approvement of common, 715. 

New assignment to pleas of right of common, 757. 

The prescription Acty 285. 

Periods of prescription for rights of common^ etc., 286, 286. 
Mights may be pleaded for the periods in the Act^ 286. 



Index, 


901 


Common — continued. 

No presumption from less periods^ 286. 

Where parties under disability ^ 286. « 

Where tenancy for life or year s^ 286. 

Interruption of enjoyment, 287. 

Might of common of pasture ; cattle levant and couchant, 287. 
Restricted and qualified rights must be so pleaded, 287. 

Mffect of general issue, 711 ; under the Prescription Act, 711. 
Pleading right of common appurtenant, and right of common in 
gross, 711, 712. 

Pleading prescriptive rights under the statute and at common law, 

712. 

Repeating pleas of prescription for different periods, 712. 
Provisoes, disabilities, and matters not inconsistent with enjoys 
ment, must be pleaded specially, 712, 714. 

Replication taking issue ; denies the right only ; when new assign- 
ment necessary, 714, 757. 

Rffect of licence ; agreement ; unity of possession, 714. 

Surcharge must he new assigned, 715. 

Approvement and enclosure of common, 715. 

JSncroachment on waste, 715. 

Common Count, 35. See Indebitatus Count. 

Company. 

Commencement and conclusion of declarations by and against a joint- 
stock company, 27. 

by and against the public officer of a banking com- 
pany, 27, 28. 

by and against the public officer of a company em- 
powered to sue by letters patent, 28. 
by the secretary, etc., of a company empowered to 
sue by secretary, etc., 28. 
by and against an official manager, 29. 
by and against a foreign public company, 30. 

Count by a company for calls under the Companies Clauses Consoli- 
dation Act, 141. ' 

for seyeral calls on the same shares, 141. 

by a company registered under the Joint Stock Companies Act, 
for calls or other moneys due, 142. 
by a colonial company for calls, 143. 

by a company upon the covenant contained in the deed of set- 
tlement for calls, 143. 

by a company for deposits or back calls due upon shares al- 
lotted, 143. 

by the committee of management against the allottee of shares 
in a projected company for refusing to pay the deposits, 143. 
on a covenant in the subscription contract to pay expenses in 
the event of not obtaining an Act, 143. 
by allottee of shares against a member of the managing com- 
mittee of a projected company to recover deposits upon the 
abandonment of the undertaking, 144. 
by a company registered under the Joint Stock Companies 
Acts, against a contributory for calls under the winding-up 
clauses, 144. 

against a company for costs and expenses incurred in obtain- 
ing the company’s Act, 1 44. 
against a company on a Lloyd’s bond, 145. 
against a company for dividends on stock of the company, 146. 
against a railway company for compensation under the Lands 
Glauses Consolidation Act, 145. 
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Company — continued, 

for compensation assessed upon inquisition and for the costs of 
i:he inquiry, 146. 

for compensation awarded by arbitration, 146. 
for compensation for minerals, 146. 

for a mandamus against a company to compel a jury to assess 
value of land taken, 146. 
on a debenture of a company. 111. 

on a bill drawn on a joint-stock company with limited liability 
omitting the word “limited** from their title and accepted 
on beh^f of the company by the defendant, 146. 
against a promoter of a company provisionally registered on 
a contract entered into on behalf of the company, but not 
within the powers of the promoters, 146. 
by the assignee of a debt under the Companies Act, 75. 
against a company for refusing to register the plaintiff as a 
shareholder, 146, 289. 

against a company for wrongfully declaring the plaintiff’s shares 
forfeited and selling them, 290. 

Claim for a mandamus against a company to register the plaintiff as a 
shareholder, 290. 

Plea of the general issue, 559. 

traversing the incorporation of the company, 560. 
that the company was not registered, 560. 
that the directors were not duly appointed, 561. 
by a contributory tliat the liquidators were not duly appointed, 
561. 

that the whole capital was not subscribed for according to the 
articles of association, 561 . 
that the public officer ought to sue or be sued, 561. 
of informality in the contract, 561. 

that the contract was beyond the powers of the company, 562. 
that the contract was made by the defendants as promoters of a 
company before provisional registration, 562. 
that the plaintiff was a.director of the company and interested in 
the contract, 562. 

that a promissory note was made by directors of a company and 
was binding on the company only, 562. 
that defendant was induced to take shares by fraud, 586. 
that defendant was an infant at the time of taking the shares, 662. 
Statutory form of ax'tionfor calls under the Companies Clauses 
Act ; evidence at trial, register of shareholders, interest re- 
coverahle, 141, 142. 

Calls payable by instalments, how to be sued for, 142. 

Action for calls under the Companies Act, 1862, 142. 

Action upon the covenant in the subscription contract, 143. 
Action for the costs of obtaining the special Act, 144. 
Compensation under the Lands Clauses Consolidation Act, 
146. 

Actions against company for refusing to register y 289. 
Summary jurisdiction to rectify register, 289. 

Effect of plea of never indebted, 559, 561. 

Register of shareholders primd. facie evidence, 141, 142, 289, 
560. 

Registei' directory only and not essential, 660. 

Limitation of actions for calls under a statute; for calls 
under colonial statute ; for calls on a contributory, 561. 
Objection that seal affix^ without authority may be taken 
under non est factum, 561. 
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Company — continued. 

Objection that contract ultra vires must be pleaded specially y 
561. • 

Compensation. 

Counts for coraponsation against company under Lands Clauses Act, 
145. See Company. 

Count for compensation to relatives for death by negligence, 326. See 
Exechtob. 

Reference to arbitration of compensation for death by a railway 
a>ccident^ 735. 

Composition pob Debt. 

Plea that the defendant paid a composition for the debt under an 
agreement with the plaintiff and liis other creditors, 563. 

A like plea, with tender of the amount of the composition and pay- 
ment into court, 563. 

Plea of composition agreement accepted in satisfaction without pay- 
ment, 563. 

Plea of composition deed under the Bankruptcy Act, 1861, 508. 
Replication that the defendant gave additional benefits to other credi- 
tors, without consent of plaintifi‘, 563. 

Compounding Offence, 602. See Illegality. 

Concealment. 

Counts for fraudulent concealment of defects upon sale of goods, 334 . 
See Fbaud. 

Concealment of material facts in contracts of insurance^ 614, 
617, 620. See Insubance. 

Conclusion of Declaration, 1, 15. See Declaration. 

Condition of Bond, 114. See Bond. 

Condition Precedent. 

General averment of the performance of conditions precedent, 147. 

excusing some and stating the performance of all 
other conditions precedent, 148. 
where the performance of some of the conditions 
precedent has been prevented by the defendant’s 
breach of the contract, 148. 

Plea averring a condition precedent and denying the performance of 
it, 563. 

Conditions precedent ; averment of performance. 61, 147. 

General averment of performance under the C. L. P, Acty 147. 
General denial of averment not admissible^ 147, 564. 

JExcusesfor non-performance^ how stated, 148. 

The general averment of performance imports readiness and will- 
ingness to perform all future conditions, 148. 

Denial of performa'oee of conditions not set out in the declaration, 
564. 

Confession and Avoidance. 

Pleas in confession and avoidance, 437. 

Matters in confession and avoidance, must be specially pleaded, 
466, 698. 

Confession of Plea, 657. See Nolle Prosequi. 

Consideration. 

Debt for executed consideration, how sued for, 36, 38. 

Debt on several considerations, mode of pleading, 54. 
Consideration of contract must be stated ; mode of stating, 69, 60. 
Failure of consideration ; partial failure of consideration ; com- 
plete failure of part, 48, 49, 626. 

Forbearance, when a sufficient consideration, 157. 

Consideration denied by non assumpsit, 466. 

Illegality of, must be pleaded^ 467, 599. 
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CONSIDEEATIOir— 

Part of consideration illegal, 599. 

CONSPIBACY, ,^90. 

Constable, 389. See Police. 

Arrest by, for felony, misdemeanour or breach of 'peace, 795. 
CoNTiNiriNG Teespass, 418, 420. 

CONTEAOT. 

Action for simple contract debt, 35, 58. 

Special counts on contracts, 58. 

Actions on contracts under seal, on simple contracts, 58. 

Mode of stating contracts, 58, 59, 60. 

Setting out contracts verbatim, 58, 59, 467. 

Distinction between actions on contracts and for wrongs, 121, 273. 
Distinction in the general issue, 461. 

Misjoinder and nonjoinder of parties to actions on contracts, 
469. 

Joint and several contracts, 471. 

CONTHACTOE. 

Liability of employer for negligence of contractor, 361. 

Conusance of Cause. 

Claim of conusance of cause in the University, 629. 

CONTEESION OF GOOUS. 

Count for the conversion of goods, 290. 

for the conversion of various kinds of property, 294, 295. 
by the assignees of a bankrupt for a conversion before the bank- 
ruptcy, 295. 

by the assignees of a bankrupt for a conversion after tlie bank- 
ruptcy, 295. 

by the assignees of an insolvent for a conversion before and after 
the insolvency, 295. 

by an executor or administrator for a conversion in the lifetime 
of the testator or intestate, 295. 

by an executor or administrator for a conversion after the death 
of the testator or intestate, 296. 

against an executor or administrator for a conversion by the 
testator, 296. 

by husband and wife for a conversion of the wife’s goods before 
marriage, 296. 

against husband and wife for a conversion by the wife before 
marriage, 296. 

against husband and wife for a conversion by the wife during 
marriage, 297. 

Plea of the general issue, 716. 

traversing the plaintiff’s property in the goods, 716. 
to a count by the assignees of a bankrupt for a conversion before 
the bankruptcy traversing the property, 717. 
to a count by the assignees of a bankrupt for a conversion after 
the bankruptcy traversing the property, 717. 

^at the plaintiff had recovered judgment in an action for the 
^ conversion of the same goods from a third party who had pre- 
viously sold the goods to the defendant which was the conver* 
sion complained of, 718. 

that the plaintiff waived the tort by claiming the proceeds of the 
goods, 718. 

that money received was the proceeds of the goods converted, and 
that plaintiff had recovered judgment for the same conversion, 
718. 

New assignment in action for conversion of goods, 757. 

Action of trover i fictitious averments abolished, 290. 



Index, 


905 


CoiTTEESION OP GI^OODS — continued. 

What is conversion; evidence of ; demand and refusal; dis- 
tinction hettveen conversion and trespass^ 290, 291. 

Title of the vlaintiff ; when bailor may sue ; wh^ bailee; joint 
ownership^ 291, 292. 

Tlffect of possession in fact ; Jus tertii, 292. 

In respect of what subjects of property the action lies ; specific 
personal property ; money ; fixtures ; moveables^ 293. 
Description of the goods in the declaration^ 293. 

Measure of damages ; special damage ; damages in the nature 
of interest^ 293, 294. 

Alternative form of declaration in the Q. L. P. Act ; wrongful 
deprivation ; statement of losing and finding ^ 294. 

Staying proceedings on return of the goods^ 294. 

Distinction of trover and detinue^ 294. 

Effect of not guilty ; denies that conversion was wrongful^ 716. 
Defences under not guilty^ 716. 

Joint ownership with plaintiff; conversion by a joint oroner^ 

716. 

Effect of traverse of plaintiff ' s property ^ 717. 

Special or temporary ownership ; lien; possession; jus tertii, 

717. 

Issue as to property is distributive, 439, 718. 

Judgment for the plaintiff vests the property in the goods in the 
defendant, 718. 

Plaintiff may claim the proceeds of goods wrongfully sold, and 
thereby waives the conversion, 718. 

CONVETANCEE. 

Plea to action by a conveyancer for fees, that he was not certificated, 
601. 

Conviction. 

Plea that the plaintiff was convicted of felony, 565 
A like plea, puis darrein continuance, 565. 

Conviction of felony forfeits goods and chattels, 665. 

Attainder forfeits lands, 565. 

May be pleaded in abatement or in bar, 665. 

Defendant cannot plead his own conviction or attainder, 565. 
Copyhold. 

Indebitatus count for copyhold fines, 149. 

by the steward of a manor for fees, 149. 

Pleas of copyhold title, 804. 

of a custom in a manor to seize heriots, 721. 

Excessive fees paid to steward of manor, 50. 

Indebitatus count will not lie for arbitrary fines before assess- 
ment and demand, 149. 

COPTEIGHT. 

Count for infringing the copyright in a book by printing copies, 297. 
for infringing the copyrigiit in a book by selling copies, 298. 
for infringing the copyright of a musical composition, 298. 
for infringing the copyright of a print, 298. 
for infringing the copyright of a bust, 299. 
for infringing a design for an article of manufacture, 299. 
for infringing the copyright of a print under the International 
Copyright Act, 299. 

for penalties for infringing the copyright of a dramatic piece, 
299. 

Plea of the general issue, 719. 

that the plaintiff was not the proprietor of the copyright, 719. 
that the copyright was not subsisting, 719. 
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Ck)PYBIOHT — continued. 

Plea that the book was not first printed in England, 719. 

that the book was printed and sold by the plaintiff without the 
naW of the printer, 719. 

that the plaintiff fraudulently published the work as that of an 
author who did not write it, 719. 
that the copyright was not entered at Stationers^ Hall, 719. 

Notice to be given with pleas in an action for piracy of a copyright, 
719. 

Statutes regulating copyright ; of hooks ; music ; lectures ; dra- 
matic pieces ; prints ; sculptures; designs; works of art, . 
Infringement hy photographic copies ^ 297. 

Infringement by dramatic representation,, 299. 

Copyright in dictionary ; in directory ; in statistical returns; 

in articles in periodicals, 297, 298. 

International copyright, 297. 

Property in books unlawfully printed or imported, 298. 
Injunction against infringement, 298. 

Effect of plea of not guilty; circumstances avoiding tJie right 
must be pleaded, 719. 

Notice of objections delivered with pleas ; evidence at trial con- 
fined to objections delivered, 719. 
limitation of action for infringement, 748. 

COEPORATION. See Company. 

Eorm of declaration by and against, 26. 

How to sue; corporate name; borough; joint-stock companies, 
26, 27. 

lAahility of a corporation for wrongs ; trespass ; conversion ; 
libel ; malicious prosecution ; negligence in performance of 
duties ; keeping mischievous animal ; fraud, 299, 300. 

Liability of corporation for acts of agent, 300. 

Liability for acts of servant, 300, 301. 

Corporation may sue for a libel, 300. 

Writ of injunction against corporation, 342. 

Costs. 

When costs of an action recoverable as damages, 67. 

Action for costs of an action and reference under an award, 72. 
Liability of executors and administrators for costs, 153. 

Costs recoverable under a contract of indemnity, 175. 

In actions for malicious prosecution, 351. 

Costs in actions on judgments, 193. 

Costs of investigating title to land ; of suit for specific performance 
of contract for sale of land, 251. 

C' JNT. 

I%€ common indebitatus counts ; special counts, 35, 58. 

Counts in actions on contracts and for wrongs, 6, 273. 

See JoiNDEB OF Counts. 

County Couet. 

Declaration in action removed by certiorari from county court, 33. 
Count against the bailiff of a county court for wrongfully selling goods 
seized in execution, 300. 

Plea of judgment recovered in the county court, 626. 

in estoppel of judgment in the county court on the same matter, 
576. 

of set-off upon a judgment in the county court, 685. 
of justification under process of the county court, 774. 

Jurisdiction of county court for the recovery of legacies and dis- 
tributive shares, 155. 

In action by landlord for double value, 215. 
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County Count — contiwued. 

In action for balance of paHnership accounts^ and in suits for the 
dissolution of partnership ^ 229. , 

In actions of detinue, 313. 

No jurisdiction in action for breach of promise of marriage, 219. 
In action for defamation, 307. 

In actions for malicious prosecution, 351. 

Actions for anything done under the County Courts Acts ; venue ; 

notice of action ; tender of amends ; general issue, 300, 301. 
Actions against bailiffs, 301. 

Effect of judgment recovered in county court, 626. 

Cotenant. 

Counts on covenants in leases, 201. See Landlobd and Tenant. 
on covenants in mortgage deeds, 226. See MoBTOA^hE. 
on covenants for title, etc., in deeds of conveyance, 254. See 
Saxe of Land. 

Plea of merger of simple contract debt in covenant, 651. See Mebgeb. 
of set-off on a covenant, 684. 

Action of, 58. 

Covenants running with land, 207, 209. 

Covenant for title; for quiet enjoyment ; implied covenants, 205. 
Joint or several covenants, 471. 

COTEETUEE. See ABATEMENT ; HuSBAND AND WlFE. 

Ceim. Con. 

Action for, abolished, 340. 

Ceops. 

Indebitatus count for crops sold, 149. 

for work and labour expended in cultivation by an 
outgoing tenant, 149. 

Count by an outgoing tenant against the landlord for tillages, etc., 150. 
by landlord against incoming tenant for the benefit of crops, 
manure, etc., 150. 

by outgoing tenant against incoming tenant for a valuation of 
crops relinquished to the latter, 150. 
lAabilities between landlord and incoming and outgoing tenant 
for crops, 150, 

Cultivation. 

Counts against tenants for not cultivating according to the lease, 204. 
See Landlobd and Tenant. 

Custom. 

Pleas of customs, justifying trespasses, etc., thereunder, 721, 722. 
Custom ; must be certain, reasonable, immemorial, 720. 

Evidence of custom from modem usage rebutted by proof of previous 
non-existence, 721. 

Profits a prendre and easements, 721. 

Unreasonable customs, 721. 

Custom of the Countey, 204, 633. See Landlobd and Tenant. 
Damage Feasant. 

Pleas of distress damage feasant, 731. See Distbess. 

Avowries for distress damage feasant, 782. See Beplevin. 

Damages. 

Claim of damages in declaration; jury cannot give more; remittitur 
of excess ; should include interest up to judgment, 11, 12, 

Mode of claiming interest, 12. 

General and special damages ; nominal damages, 12. 

Special damage must be charged in declaration ; particularity 
required, 12, 13. 

Mule in Hadley v. BaxendaU as to special damage, 13. 
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Damages — continued. 

Distinct cause of action cannot he charged a>8 damage^ 13. 

Matters in aggravation of damages^ 14. 

Damages recoverable for liabilities to losSy 14 j for prospective 
loss^ 14. 

Special damage cannot be pleaded to^ 14, 436. 

W^hen denied by the general issuCy 14. 

JEvidence in answer to or mitigation of damagCy 14. 

Costs when recoverable as damages^ 67 y 175, 251, 351. 

Diability to pay may he charged as damageSy 67. 

Interest recoverable asy 61. 

Measure of damages in action against an agent for want of au^ 
thorityy 67. 

in actions for not accepting goods soldy 239. 

in actions for not delivering goods soldy 241. 

in actions for not delivering specific chaitels, 241, 242. 

on breach of contract for the sale of realty y 247, 251. 

on breach of contract for the sale of shares, 257. 

on breach of contract to replace stocky 258. 

for breach of warranty of goods, 265, 267. 

for breach of agreement to ref er to arbitration, 74. 

in penal actions, 33, 232. 

in action against hanker, 91. 

in actions against carriers, 123, 135. 

in action for breach of promise of marriage, 216. 

in action by landlord against tenant for not repairing, 201 ; 

for holding over after expiration of tenancy, 215. 
for conversion of goods, 293, 294. 
for detention of goods, 313. 

for defamation, 305 ; proof of apology in mitigation of da-' 
mages, 726. 

for malicious prosecution, 351, 353. 
for nuisances, 377. 
for injuries to reversion, 394, 
for wrongful and irregular distresses, 316. 
for injuries resulting in death, 327. 
in actions against sheriff, 396, 402. 
for slander of title, 404. 
for assault on wife, 413. 

for trespass to land, mesne profits recoverable as, 421. 

See Liquidated Damages. 

Date. 

Of declaration, irregularity in, 1 ; of plea, and other pleadings, 
433 ; of demurrer, 820. 

Daughteb. 

Count for seducing the plaintiff’s daughter, 359. 

Death. 

Declaration by a surviving plaintiff, 15, 16. 

against a surviving defendant, 16. 
by the executor of a sole plaintiff, 18. 
against the executor of a sole defendant, 19. 
by or against the administrator of a sole plaintiff or de- 
fendant, 21. 

by the executor for death by negligence under Lord Camp- 
bell’s %ci, 326. 

Suggestion of death, 18, 19. 

Effect of death of plaintiff or defendant, 18, 19, 21. 

Debentuee. 

Count on a debenture of a company, 111. 
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Debt. 

Action of^ 35, 58. 

Actions for liquidated debts ^ 36. 

Debt for executed consideration^ 36. 

Debt upon several considerations ^ 54. 

Assignment of debt^ 67. 

Mortgage debt, 226. See MoETaAQE. 

Deceit. See Feaud. 

Deolaeation. 

Commencements and Conclusions of 
Ordinary form, 1. 

Declaration containing two or more counts, 14. 

In an action to recover specific goods, 15. 

By a plaintiff described in the writ by a wrong name, 15. 

Against a defendant described in the writ by a wrong name, 15. 

By several plaintiffs or against several defendants, 15. 

By a surviving partner or joint promisee, the other having died before 
WTit, 15. 

By a surviving plaintiff, the other having died after writ issued, 16. 
Against a surviving partner or joint contractor, 16. 

Against two defendants after a plea of non-joinder of one, 16. 

Against one of two defendants after judgment for non-appearance has 
been signed against the other, 16. 

By an executor, 17. 

a surviving executor, 17. 

By an executor of an executor, 18. 

Against an executor, 18. 

By the executor of a sole plaintiff who has died after writ issued, 1 8. 
Against the executor of a sole defendant who has died after writ is- 
sued, 19, 

By an administrator, 19. 

By an administrator with the wdll annexed, 19. 

By an administrator de bonis non with the will annexed, 20. 

By an administrator de bonis non, after the death of the first adminis- 
trator, 20. 

By an administrator during tlte minority of an executor, 20. 

By an administrator during the absence of the executor, 20. 

Against an administrator, 21. 

Against an administrator with the will annexed, 21. 

Against an administrator de bonis non with the will annexed, 21. 

By or against the administrator of a sole plaintiff or defendant who has 
died after writ issued, 21. 

Against an heir, 21. 

Against an heir and devisee jointly, 21. 

Against an heir and the devisee of the devisee jointly, 22. 

By husband and wife, 22. 

Against husband and wife, 22. 

By husband and wife executrix, 22. 

Against husband and wife executrix, 23. 

By husband and wife administratrix, 23. 

Against husband and wife administratrix, 23. 

By an infant, 23. 

Against an infant, 24. 

By the official assignee of a bankrupt, 24. 

By the creditors’ assignee of a bankrupt, 24. 

By the creditors* assignee of a bankrupt partner and the solvent part- 
ner, 24. 

By a trustee under the arrangement clauses of the Bankruptcy Act, 
24. 
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Pbclabation — continued . 

Commencements and Conclusions of- — continued. 

By the assignees of a bankrupt before the Bankruptcy Act, 1861, 25. 
By the assignees under Irish, Scotch, and foreign bankruptcies, 25. 

By the assignees of an insolrent debtor, 25. 

By the official assignee under the arrangement clauses in the Bank- 
rupt Law Consolidation Act, 1849, 26. 

By the trustee of a petitioning debtor under 7 & 8 Viet. c. 70, 26. 

By the assignee of book debts sold under the Bankruptcy Act, 1861, 
26. 

By the assignee of a bond under the Companies Clauses Act, 1845, 26. 
By the assignee of a debt under the Companies Act, 1862, 26. 

By the assignee of a bailbond, 26. 

By the assignee of an administration bond, 26. 

By or against a corporation, 26. 

By or against a joint-stock company, 27. 

By tlie public officer of a banking company, 27. 

Against the public officer of a banking company, 28. 

By the public officer of a company empowered by letters-patent under 
1 Viet. c. 73, s. 3, 28. 

By the secretary or treasurer, etc., of a company empowered by statute 
to sue by their secretary, etc., 28. 

By an official manager, 29. 

Against an official manager, 29. 

By or against a foreign company, 30. 

By the trustees of a friendly or loan society, 30. 

By or against a local Board of Health, 31. 

By or against clerks, etc., to commissioners, trustees, and other public 
bodies, 32. 

By the guardians of the poor of a union or parish, 32. 

By or against churchwardens and overseers, etc., 32. 

Against hundredors, 33. 

By an informer suing qui tarn, 33. 

In an action removed by certiorari from the county court, 33. 

from the Court of Passage of Liverpool, 34. 
Against a garnishee under C. L. P. Act, 1854, s. 64, 34. 

Form of commencements and conclusions of declarations ; title 
and date ; time for declaring, 1. 

Venue, 2 ; change of venue, 3. 

Parties ; names ; misnomer, 4. 

Number' of parties, 5. 

Character in which the parties sue or are sued, 5. 

Competency of th-e parties to sue or be sued ; and to appoint an 
attorney, 6. 

Body of the declaration, 6 ; inducement, 7 ; averments, 8. 

Several counts and joinder of counts, 10. 

Claim of debt or damages, 11. See Damages. 

Deed. 

Action on, 58. 

Indebitatus count will not lie on, 36. 

Separation deed, 69, 600. 

Beases required to be by deed, 199. 

Cancellation of deed, 199, 675. 

Mortgage deed, 226. 

Estoppel by deef, 574. 

Deed of release, 669. 

Alteration and discharge of deed, 485, 673. 

Deed executed by wrong name, 4. 

And see Covenant. 
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Defahatioit. 

Count for a libel, 305. 

by husband and wife for slander of wife, 306. ^ 

against a railway company, 306. 

by a joint-stock company, 307. 

by partners for slander of trade, 307. 

for a libel in a foreign language, 307. 

for a libel imputing felony to the plaintiff, 308. 

for slander, 308. 

for slander of the plaintiff in his trade, with statement of spe- 
cial damage, 308. 

for libel and slander imputing crimnal offences, 308. 
for libel and slander of persons in their offices, 309. 
for libel and slander of persons in their profession, trade, or 
occupation, 309. 

for libels imputing conduct tending to degrade or disparage the 
plaintiff, 310. 

for slander actionable by reason of special damage, 311. 
for slander of title to land or goods, 404. 

Plea of the general issue, 722. 

to an action for slander of the plaintiff in his trade, denying that 
the plaintiff* carried on the trade, 723. 
that the alleged libel or slander is true, 723. 
justifying the words used without the innuendo, 725. 
justifying a general charge with reference to a particular trans- 
action, 726. 

that the matter was a fair and hond fide comment in a news- 
paper, 726. 

that the libel was a correct report of an inquiry before a justice, 726. 
Notice of intention to give in evidence an apology in mitigation of da- 
mages, 726. 

Plea of apology and payment into court to an action for a Ubel con- 
tained in a newspaper or periodical, 726. 
that mutual apologies were published in accord and satis&ction,727. 
Lihel and slander, 301. 

Defamatory matter, when actionable, 302. 

Whether matter is defamatory is a question for the jury, 302. 
Privileged communications, 302. 

Occasions of privilege, 302, 303, 304. 

Form of declaration; allegation of falsehood ; malice, puh^ 
Ucation, 304. 

Mode of charging the defamatory matter ; when in a foreign 
language, 304. 

Innuendo ; allegation of defamatory meaning, 305. 
Inducement ; unnecessary hy the C. L. P. Act, 305. 

Damage, what recoverable; when essential to the action; 

special damage ; mode of charging, 305, 306. 

Fvidence in aggravation and mitigation of damage, 307. 
Fffect of the plea of not guilty, 722. 

Privileged occasion may be shown under not guilty ; special 
pleas of privilege, 722, 723. 

The truth of libel or slander must be pleaded specially, 723. 
Plea of justification to part of libel, 724. 

Form of plea of justification ; particularity required,72^. 
Count charging an innuendo may he supported without the 
innuendo ; pleading justification to, 725. 

Fvidence of apology may he given, after notice, in mitiga- 
tion of damages, 726. 

Apology for libel in newspaper may be pleaded, 727. 

Payment into court of amends, 727. 
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Defence. 

Plea of self-defence, 792. 

justifying trespasses in defence of house and land, 793. 
justifying trespasses in defence of the possession of goods, 793. 
Defendant. See Paeties. 

De Injueia. 

Meplication de injurid^ 454, 775. 

Del Ceedeee A&ent. 

Count against del credere agent on his guarantee for the price of goods 
sold by him, 66. 

Agreement of del credere agent not within the Statute of Frauds^ 66. 
Dehand. 

When necessary^ in contracts of guarantee, 592 ; of indemnity, 
603 ; of insurance, 611. 

Fote payable on demand, 109. 

Demand of debt after tender, 695. 

See Paeticulaes of Demand. 

Demise- 

Count for rent on a demise, 199. 

Plea traversing the demise, 630. 

See Landloed and Tenant. 

Demtieeage. 

Indebitatus count by a carrier for dem-urrage, 130. 

Count against indorsee of bill of lading for demurrage, 133. 

Special count by owner for demurrage and for detention beyond the 
days of demurrage, 138. 

Action for demurrage ; when indebitatus count will lie ; when 
special count necessary, 130. 

And see Caeuiees. 

Demiteeee. 

Demurrer to a declaration, 822. 

to part of a declaration, 823. 

to a plea or subsequent pleading, 824. 

Joinder in demurrer, 824. 

Demurrer ; general and special demurrer, 

No pleading to he objected to by special demurrer, 819. 

Pleadings framed to prejudice, embarrass, or delay, 819. 
Argumentativeness, duplicity, and departure in pleading, 819. 
Form of demurrer, 819. 

Fffect of demurrer y issue of law, 820. 

Moving in arrest of judgment or Jor judgment non obstante vere- 
dido, 820. 

Suggestions of omitted facts to remedy defective pleading, 820. 
Pleading additional facts instead of demurring, 821. 

Pleading documents verbatim to raise question of construction by 
demurrer, 821. 

Pleading and demurring together, 821. 

Costs of issues in law and fa-ct, 821. 

Amendment of pleadings on argument of demurrer ; not allowed 
after trial of issues of fact, 821. 

As to which issues should be tried first, 821. 

Marginal note of demurrer, 822. 

Omission of or insujfficient marginal note, 822. 

Frivolous demurrer, 822. 

Points for argument, 822. 

Demurrer to declaration containing counts or breaches, some of 
which are sufficient in law ; judgment upon, 828. 

Demurrer to plea which is bad in part, 823. 

Demurrer to immaterial allegation^ 823. 
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Demubbeb — continued. 

Nolle prosequi as to causes of action demurred to, 823. 

Joinder in demurrer^ 824. 

Demurrer hooksy 824. 

Depabtttbb. 

Dquitable replication in departure from the declaration^ hady 
568, 733. 

Departure ground of general demurrer y 819. 

Deposit. 

On contract of salcy when recoverahlcy 48, 260. 

See Sale of Land. 

Detention of Goods. 

Counts for tlie wrongful detention of goods, 314. 

for the detention of title-deeds and other documents, 314. 
for the detention of a lease, whereby the plaintifT was prevented 
from selling the demised premises, 814. 

Plea traversing the detention {non deiinet), 728. 

traversing the plaintiff’s property in the goods, 729. 
of delivery up of the goods after action and payment into court 
. of damages for the detention, 729. 

that the goods had been delivered to the defendant by the plain- 
tiff and others, joint owners with him, who had not demanded 
the re-delivery, 729. 

that plaintiff pawned the goods to a third party who pawned them 
to the defendant, 729. 
of lien, 741. See Lien. 

Detention of goods i action of detinue; 811. 

Whether it w* an action of contract or of torty 312. 

Property of the plaintiff necessary to support the actiony 
312. 

What goods recoverahlCy 312. 

Title deeds ; toho entitled to bring the action fory 312. 
Evidence of detention ; demand of and refusal to deliver the 
goodSy 312. 

How to describe the goods in the declarationy 313. 

Judgment for the piaintiff ; option of the defendant to retain 
the goods ; execution for the return of the goods without 
option under C. L. P. Act, 313. 

Effect of non detinet, 728 ; evidence of adverse detentiony 728. 
Justification must he pleaded ; lien; Joint ownershipy 728, 
729. 

Traverse of plaintiff' s property , 729. 

Payment into court ; in respect of claim to the goods; in 
respect of damages for detention, 313, 728. 

Damages J or detention ; how to he assessed, 313. 

Stay of proceedings on delivery up of goods, 313. 

Jurisdiction of county courts in actions of detinue, 313. 
Jurisdiction of police magistrates to order delivery of goods 
detained, 314. 

Detinue. See Detention of Goods. 

Devastavit. 

Proceedings against an executor upon a devastavit, 679. 
Deviation. 

Plea that the ship deviated from the voyage insured, 614. 
of deviation by delay, 614. 

Devisee. 

Declaration against heir and devisee jointly, 21. 
against devisee alone, 22. 
against heir and devisee of devisee jointly, 22. 

2 H 
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Sbvisee — continued. 

Counts against heir and devisee on covenants of the testator, 169. 

Plea by a devisee of riens per devise, 597. 

Action against devisee upon specialty debts of the devisor^ 169. 
And see Heib. 

Dilapidation. 

Count by a rector against his predecessor who resigned for dilapi- 
dations, 315. 

by the rector or vicar against the executor of a deceased rector 
for dilapidations, 315. 

by the executor of a deceased incumbent against the executor 
of the predecessor for dilapidations, 315. 
against a perpetual curate by his successor for dilapidations, 
315. 

by a vicar choral of a cathedral against the executrix of a de- 
ceased vicar choral, 316. 

by a prebendary for dilapidations to a prebendal house, 316. 
Jbuty of incumbent to keep the buildings of the benefice in 
repair.^ 314. 

Action for dilapidations^ 315. 

Exchange of livings in their present condition^ 315. 
Dilatoey Plea, 435. See Plea; Abatement; Jubisdiction. 
Dibector of Company. 

Plea that directors of company were not properly appointed, 561. 
that plaintiff was a director and interested in the contract, 562. 
that note was made by defendants as directors of a company and 
not personally, 562. 

Discharge. 

Order of Discharge in Bankruptcy ^ 505. See Bankruptcy. 

And see Release ; Rescission of Contract, 

Disclaimer of Patent. 

Count for infringement of patent after disclaimer, 388. 

Plea that disclaimer extended the patent right, 7 65. 

Disclaimer of Title. 

Plea in action of trespass to land of disclaimer of title and tender of 
amends, 790. 

Blea of disclaimer of title given by statute., 790. 

Dishonour of Bill. 

Counts stating notice of dishonour, 97, 98. 

excusing notice of dishonour, 99. 

Plea traversing notice of dishonour, 523. 
traversing excuse of notice, 523. 

Notice of dishonour, how and when to be alleged^ 99. 

Whsn necessary and when excused^ lUO. 

Dismissal. 

Count for wrongful dismissal, 222. 

See Master and Servant. 

Distress. 

Count for distraining and selling where no rent was due, 316, 
for distraining twice for the same rent, 317. 
for distraining beasts of the plough, 317. 
for distraining sheep, 318. 

for refusing to restore goods distrained on tender of the rent be- 
fore impoflnding, 318. 

for selling the goods after a tender of the rent, etc., within the 
five days, 319, 323. 
for selling after replevin granted, 319. 
for taking an excessive distress, 319. 
for selling without five days’ notice of the distress, 321. 
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Distbess — contirmed, 

for selling the distress without appraisement, 322. 
for not selling for the best price, 322. • 

for not leaving the overplus in the hands of the sheriff, 323. 
for excessive charges for impounding, 324. 

against a bailiff for extorting excessive charges to redeem a dis* 
tress, 324. 

against the broker for not giving a copy of the charges, 324. 
for irregularities in a distress of growing crops, 324. 
for pound-breach and rescue of a distress, 324. 
for abusing a distress by impounding it in an improper place, 
324. 

by assignees of a bankrupt tenant against the landlord for dis- 
training for more than a year’s arrears, 324. 
by broker against landlord upon indemnity against the illegality 
of a distress, 177. 

by under-tenant against his landlord for not indemnifying him 
against distress by the superior landlord, 179. 

Plea of the general issue by statute, 729. 

justifying entering into a house to take goods which had been 
clandestinely removed there to avoid a distress, 730. 
justifying taking goods for toll, 731. 
justifying using land to impound a distress, 731. 
justifying seizing cattle as a distress damage feasant, 731. 
justifying seizing other things as a distress damage feasant, 731. 
of a distress damage feasant and sale of the distress to pay for its 
keep, 731. 

Beplications to plea of a distress damage feasant, 732. 

Illegal^ excessive^ o.nd irregular distresses, proceedings for, 316. 
Jurisdiction of police magistrates, 316. 

Action given by statute for distraining where no rent due, to rs- 
cover double value of the goods, 316. 

Distraining twice for same rent ; trespass or trover will lie, 317. 
Distraining beasts of the plough ; implements of trade; fixtures; 
growing crops ; things privileged from distress ; trespass, trover 
or replevin will lie ; measure of damages, 317, 318. 

What things are privileged from distress ; fixtures ; implements of 
trade ; perishable commodities ; goods delivered to a person in 
the way of his trade ; things in actual use, 317, 318. 

Keeping goods distrained after tender of rent ; tender before anA 
after impounding ; selling after tender, what actions will lie, 
318, 319, 323, 

JExcessive distress ; excessive claim not actionable without special 
damage ; excess paid under distress cannot be recovered as money 
received ; excessive taking actionable without sale or removal ; 
test of value of goods taken; meagre of damages, 319, 320. 
Irregular distress ; statutes regulating sale of distress, 321. 
Irregular distress a trespass ab initio at common law ; action- 
able for special damage only under the statute, 321. 

Liability of landlord for acts of broker, 322. 

Sale to landlord not within the statute, 322. 

Action for not leaving overplus in the hands of the sheriff' ; the 
charges may be disputed in this action, 323, 3^. 

Count for money received will lie to recover excessive charges paid 
to redeem distress, 324. 

Proceedings for poundbreach and rescue ; treble damages, 324. 
Remedy for abusing a distress, 324. 

The general issue by statute ; effect of, in actions for illegal or 
irregular distresses ; in actions of trespass, 729, 730. 

2 B 2 
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Tender of amends in aciion fi/r iKegal or irregular dietreee, 730. 
Lim^laticn of time Jbr distress ^ 730, 

Distress damage feasant ^ irregularity in makes (he distress a tres- 
pass ab initio, 732. 

Distributive Fleas, 438. 

Dividends. 

Count against a company for dividends on stock, 146. 

Divorce. 

JSffect of upon property and contracts of wife, 173. 

Doa. 

Count for keeping a mischievous dog, 366. And see MrsCHiEVOtrs 
Animals. 

Domestic Servant. 

Count by domestic servant against master for wrongful dismissal, 224. 
See Master and Servant. 

Double Rent. 

Counts for double rent and double value for holding over, 215, 216. 
Pleas to action for double value, 638. 

Drama. 

Count for infringing the copyright in a drama, 299. 

Driving. 

Counts for negligent driving, 369. 

Count in trespass for driving against plaintiff, 412. 

Drunkenness. 

Plea that the defendant was intoxicated at the time of contracting, 565. 
Same to action on a bill, 522. 

When drunkenness a defence; the defence must he specially 
pleaded, 565. 

Duplicity. 

In pleading, how objected to, 819. 

Duress. 

Plea that the defendant was induced to contract by duress of impri- 
sonment, 566. 

that the defendant was induced to contract by duress of threats, 
566. 

The defence of dwress must he specially pleaded, 565. 

Duress by illegal imprisonment ; by threats, 566. 

Illegal taking or detaining goods ; threats of injwry to 
goods, 566. 

Money paid under duress of person or of goods may be re- 
covered, 49, 566. 

Duty. 

Actions on contracts framed in tort for breach of duty, 58, 120, 
273. 

Allegation of legal duty immaterial, 121 j cannot he traversed, 
436. 

Easebients, 325, 733. 

Eaves. 

Count for obstructing the right to discliarge rain-water from the eaves 
of a building, 429. 

for wrongfully discharging rain-water from the eaves of de- 
fendant's building, 429. 

Ejectment. 

Count for mesne profits and the costs of an ejectment, 421. 

Replication to plea of title, of estoppel by a judgment in ejectment, 
734. 

Staying proceedings in ejectment by mortgagee, 653. 
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Election. 

Count against the returning officer at an election of a member of par- 
liament for refusing to receive the plaintiff’s vgte, 325. 
against churchwardens for refusing to receive the plaintiff‘’s vote 
at an election of vestrymen, 325. 
for penalties for bribery at elections, 232, 325. 

Electeic Telegeaph. 

Count for not transmitting a message correctly, 137, 285. 

The Telegraph Act. 1863, 137. 

Enemy. 

Plea that plaintiff an enemy, 475. 

of declaration of war to action on cKarterparty, 557. 

When to he pleaded in abatement^ and when in bar^ 475. 

JBritieh subject adhering to enemy ^ 475. 

Equitable Pleas, Replications, etc. 

Commencement of plea on equitable grounds, 450. 

of replication on equitable grounds, 456. 

Equitable pleadings founded on mistake, 572. 

of suretyship, 573. 
of assignment of debt, 573. 
of set-off, 573. 

arising out of mortgages, 574. • 

that an obstruction to plaintiff’s lights was erected 
with the plaintiff’s acquiescence, 734*, 746. 
Equitable replication in action on a policy of insurance, that it was 
effected upon the faith that it should be indisputable except for fraud, 
618. 

Pleading on equitable grounds under the C. L. P. Act^ 566. 

Under the Policies of Assurance Act, 1867, 567. 

Leave to plead on equitable grounds^ when necessary^ 567. 

Matter amounting to an answer at law, 567. 

Plea on equitable grounds may be supj)orted as a defence at law^ 
507. 

Pquitahle replications inconsistent with legal rights 567, 733. 
Equitable replication in support of claim by trustee, 568. 
Equitable pleadings allowed only where equity to unconditional 
and perpetual injunction, 568. 

Mistake, when a ground for equitable pleading, 569. 

Yariations of written agreement, 569. 

Principal and Surety, 570. 

Assignment of debt, 570. 

Cross’demands and set-off, 571. 

Equities of third parties, 571. 

Effect of proceeding both at law and equity, 571. 

Equitable pleadings in actions for wrongs, 733. 

Escape. 

Count against sheriff for an escape on mesne process, 400. 

against sheriff for an escape on final process, 401. 

See Sheeifp. 

Escrow. 

Delivery of deed as escroto may be proved under non est factum, 468. 
Estoppel. 

Commencement and conclusion of plea of matter of estoppel, 450. 

of replication to a plea oi matter of 
estoppel, 456. 

of replication of matter of estoppel, 
456. 

Plea in estoppel of a judgment against the plaintiff upon the same 
matter in a former action, 575. 
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Mepikmtian of mi HH ireordf 576. 

tho idonUtr of the nmitor, 

of o jodment ognimt the pl«iiiit<f in n foreign oourt, 576 
thit n plem, in n former notion, of •et<o6 for tbe Mie debt 
Adjudged agfun»t the now plaint 576. 
of an aranowWgnient bv dml, 576. 

Beplication in estoppel to a pJea of of m judgment in a county 

court upon the wimc matter, 57(1 
to a plea traversing the drawing of a bill, that it was so drawn 
when accepted by defendant, 577. 
to a plea traversing the plaiutitTs title to land, of an estoppel 
by a judgment in ejectment, /34. 
to a plea setting up title, of verdict in former action on same 
title pleaded, and judgment against defendant, 735. 
to plea of m7 habuit in tenementis, of a demise by plaintiff to de- 
fendant, 735. 

to plea setting up title in third party, of a demise by defendant 
to plaintiff, 735. 

"Estoppel by record or deed ; must he pleaded if possible ; is con- 
clusive in evidence where no opportunity of pleading, 574. 

Eistoppel in pais conclusive in evidence ; may be pleaded, 574. 

Estoppel appearing on the record may be raised by demurrer, 
574. 


Eetween whom estoppel operates, 575. 

Extent of estoppel by deed, 575. 

Judgment against plaintiff , when an estoppel, 675. 

Proceedings in error no anstoer to plea of estoppel by judgment, 
675. 

Effect of foreign judgment in estoppel, 575. 

Issues and admissions on record, hotc far an estoppel, 575. 
Reversion by estoppel, 207, 636. 

Judgment in ejectment ; may he rejdied in estoppel to pleas disputing 
title; date of estoppel ; continuance of, 734. 

Eviction. 

Pleas of eviction, 635. See Landlord and Tenant. 

Exception. 


Exception in contract, how pleaded, 60, 62, 182, 466. 

Excess. 

New assignment of excess, 756. 

Replication of excess, 741, 756. 

See New Assignment. 

Excessive Distress. 

Count for an excessive distress, 319. See Distress. 

Exchange. 

Indebitatus count on a contract of exchange, 151. 

Special count on a contract of exchange, 151. 

on a contract of exchange after a breach of warranty, 
161. 


on a breach of warranty of goods given in exchange, 
152. 


Execxttion. 

Actions against sheriff for default in execution, 396. See Shebipf. 
Pleas justifying under writs of, 770. See Process. 

Executors and Administrators. 

Commenoements and conclusions of declarations by and against, 
17-21. See Declarations. 

Indebitatus count by an executor or administrator on causes of action 
accrued to the deceased, 152. 
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Exboxttobs and Adminibteatoes — continued. 

bj an executor or administrator on causes of action accrued 
after the death, 153. 

against an executor or administrator on causes of action accrued 
against the deceased in his lifetime, 154. 
against an executor or administrator on causes of action 
accruing after the death, 155. 
by husband and wife executrix or administratrix, 156. • 

Count by an executor or administrator for a conyersion in the lifetime 
of the deceased, 295. 

by an executor or administrator for a conyersion after the death, 
296. 

against an executor or administrator for a conyersion by the 
deceased, 296. 

against the executor of a deceased rector for dilapidations, 
315. 

by the executor or administrator of a passenger killed by the 
negligence of the defendant, a carrier of passengers, 326. 
other counts by executohs for deaths by negligence, 328. 
Particulars under the aboye counts, 328. 

Commencement of plea by an executor or administrator, 450. 

Plea in abatement of non-joinder of a co-executor as a plaintiff, 472. 

of non-joinder of a co-executor as a defendant, 
472. 

Plea traversing that the defendant [or the plaintiff] is executor or ad- 
ministrator, 577. 

of never indebted by an executor or administrator, 577. 
of plene administravit^ 578. 

Replication and interlocutory judgment of future assets, 
578. 

of plene administravit prceter^ 579. 

of plene administravit by the executor of an executor, 580. 
of a retainer by tlie defendant as executor for his own debt, 580. 
of judgment and specialty debts outstanding against the testator 
and plene administravit prceier, 580. 

Replication to plea of outstanding judgment, that it was not 
registered, 582. 

that the judgment was satisfied, 582. 
of payment of an outstanding bond debt after action brought, 

582. 

of judgment recovered against the defendant as executor after ac- 
tion diiidi plene administravit preeter, 582. 
to an action for rent charging the defendant as assignee of the 
term that the defendant became assignee only as executor, and 
that the premises yielded no profit and plene administravit ^ 

583. 

to a like action that the defendant became assignee only as admi- 
nistrator, that the premises yielded only , and plene ad' 

ministravit prater, 583. 

of set-off in actions by and against executors, 686. See Set-opp. 
JExecutors ought to join in suing ; effect of nonjoinder^ rc- 
wwnciation hy, 17, 153. 

Actions by executors and administrators upon personal co»- 
tracts with the testator and intestate, 152. 

Upon contracts affecting real estate, 152. 

What claims may he joined in action by executor, 152. 

Causes of action arising in lifetime of decease and after his 
death, 153. 
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Execittoes and Administeatoes — continued. 

Effect of •probate and letters of administration upon title of exe- 
cutor and administrator^ 153. 

Liability of executor to pay costs ^ 153. 

Actions against executors and administrators; upon contracts 
made by the testator ; for what breaches of contract executor 
may be liable^ 154. 

Liability of executor for goods sold ; work done ; money received ; 
accounts stated ; money paid, 154. 

What claims may be joined in action against executor^ 154. 

• Liability of executor for legacies^ 154. 

Jurisdiction of County Court as to distributive share or legacy^ 155. 

Statute of Frauds as to promise of executor^ 155. 

Liability of executor fur funeral expenses^ 161. 

Liability of executor for rent ; as executor ; as assignee of the 
term, 212, 583. 

Liability of executor of tenant for breaches of covenant in the 
lease, 212. 

Waiver of the lease by executor, 583. 

Married woman executrix, 156. 

Actions by and against executors and administrators for wrongs ; 
injuries to the person ; to the personal estate, 325 ; to the real 
estate, 326. 

Actions for injuries resulting in death under Lord Campbell' s Act, 
326. 

Persons for whose henejit such action to he brought, 326 ; particulars 
of stLch persons, 327 ; assessment, measure, and apportionment 
of damages, 327. 

Who to sue where no executor or administrator, 327. 

Payment into court in such action, 327. 

Effect of satisfaction made to the deceased, 735. 

Eeference of compensation to arbitrator under the Eegulation of 
Eailways Act, 1868, 735. 

All executors must be joined as defendants, 155 ; plea in abate- 
ment of nonjoinder of co-executor ; as plaintiff; as defendant, 

17. 

Character of plaintiff or defendant as executor must he specially 
denied, 577. 

Plene administravit must be pleaded; otherwise assets admitted ; 
form of plea ; evidence ; judgment on ; costs, 578. 

Retainer by executor for his own debt, 579, 580. 

Judgment of future assets, 579. 

Interrogatories to discover assets, 579. 

Judgment against assets of deceased ; how enforced ; fi. fa. ; re- 
turn of nulla bona testatoris ; devastavit, 579. 

Plene administravit prtcter, how pleaded, issue and judgment there- 
on, 579. 

Outstanding debts of higher degree and plene administravit preB*- 
ter; how pleaded, 580. 

Pond debts of testator ; debts for rent, 581. 

Judgment not entitled to preference unless registered, 581. 

Judgment against executor; confessing judgment to creditor of 
equal degreg, 582. 

Liability of executor fof rent as executor or as assignee of the 
term ; where the premises do not yield sufficient to pay the rent ; 
defences how pleaded, 583. 

Pleading set-off in actions by and against executors, 680. 
Exoneeation. 

Plea that plaintiff exonerated the defendant from his promise, 675. 

See Bescission as Conxbaot.' 
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Extoetion. 

Money obtained Jy, when recoverable^ 49, 50. 

Excessive charges by carriers, 126. 

JSxcessive charges of bailiff for a distress^ 324. 

Extba Viam. 

New assigiuneut of trespasses extra viavn^ 757, 816. 

Factor. 

Counts by factor employed to sell goods, 64. See Agent. 

against agent employed to sell goods, for not accounting, and 
for selling against orders, 64, 65. See Agent. 

Plea of a set-off against plaintiff’s factor, 688. 

of lien under the Factors Act, 745. 

See Beoeeb. 

Fair. 

Plea of a custom to hold a fair, 722. 

False Imprisonment. 

Counts for false imprisonment, 412. 

Pleas justifying imprisonment, 770, 795. 

See Trespass to Person, Process. 

False Representation, 333. See Fraud. 

False Return. 

Count against sheriff for false return to a writ, 397. See SnEEiFP. 
Farming. 

Counts against tenants for bad farming, 204. See Landlord and 
Tenant. 

Farrier. 

Count against a farrier for negligent treatment of a horse, 156. 

Fees. 

Recovery of fees obtained under wrongful claim of office^ 50. 
JSxcessive fees and overcharges paid to broker^ carrier^ steward of 
manor, arbitrator, etc., 50. 

Physician’s fees, 225 j Parrister' s fees, 92. 

Felo DE se. 

Count on a promissory note averring that the payee was found felo de se, 
whereby the note became forfeited to the crown, and a grant to the 
plaintiff, 565. 

See Suicide. 

Felony. 

Counts for defamation imputing felony, 308. 

Plea of conviction of felony, 565. See Conviction. 

justifying an arrest of plaintiff for a felony committed, 796. 
justifying an arrest of plaintiff on suspicion of felony, 795. 
of illegality in compromising a felony, 602. 

Replication to plea of the Carriers Act, that the loss was occasioned 
by the felony of the carrier’s servants, 550. 

Right to arrest for felony, or suspicion of felony, 795. 

Fence. 

Count for not repairing the fences between adjacent closes of land, 329. 
against railway companies on the statutory obligation to main- 
tain fences, 331. 

against railway companies for not maintaining sufficient gates 
or stiles on level crossings, 331. 
for not fencing the shaft of a mine, 331. 
for not fencing machinery, 375. 

Replication that cattle strayed on plaintiff’s land through defects in 
his fences, 733, 736. 

Liability of the owner of land to fence, 329 ; for escape of cattle 
through defect of fences^ 329, 330 j fencing shafts ofmines^ 330, 

2 B 3 
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Fsbby. 

Ck)unt for disturbing the plaintiff's ferry, 331. 

against a ferryman for damaging goods carried, 281. 

Mode of describing the right to cl ferry ^ 331. 

Fiebi Facias. 

Counts against sheriff for default in executing fi. fa.^ 396, 397. 

See Sheriff. 

Pleas justifying trespasses under Skfl.fa., 770. See Peocess. 

Fine. 

Count for copyhold ffnes, 149. 

Fibe Policies, 191. See Insurance. 

Firm. 

Sills drawn by a firm^ how stated^ 95. 

Sffect of change in a firm on a guarantee^ 163. 

Transfer of debts upon change infirm^ 482. 

See Partners. 

Fishery. 

Indebitatus count for the use of a fishery, 198. 

Counts for trespass to the plaintifi‘’8 fisliery, 332. 

injuring oyster-beds of plaintiff, 332. 
destroying fishing weir, 332. 

Pleas justifying trespasses under right of fishery, 736. 

Fixtures. 

Indebitatus count for the price of fixtures, 157. 

Count for preventing a tenant from removing fixtures, 157. 
for depriving the plaintiff of fixtures, 332. 

for an injury to the reversion in land by removing fixtures, 332, 
394. 

Plea justifying the removal of tenant’s fixtures, 785. 

of trade fixtures, 807. 

Fixtures ; right of removing ; action for price of ; cannot be re- 
covered as for goods sold before removal ^ 157. 

Conversion of ; after severance ; how described^ 293, 332. 

Fixtures privileged from distress, 317, 318. 

Forbearance. 

Count on a promise by the defendant to pay a debt and costs if the 
plaintiff would stay proceedings in an action, 157. 

Counts on other contracts of forbearance, 158. 

Plea of the general issue, 684. 

denying the original debt or cause of action forborne (where no 
action was pending), 584. 

denying the debt or cause of action (where a pending action was 
forborne), 585. 
denying the forbearance, 685. 

by surety of forbearance given to principal debtor, 585. 
Forbearance when a sufficient consideration, 157. 

Forbearance of action; or of claim, 157. 

Forbearance for a reasonable time, 157. 

Effect of the general issue, 584. 

Forcible Entry, 421, 793. 

Foreign Attachment, 494. See Attachment of Debt. 

Foreign Bankruptcy. 

Pleas of discharge-by foreign bankruptcy, 606. 

Foreign Bills, 104. Bee Bills of Exchange. 

Foreign Company. 

Declaration by or against a foreign company, 30. 

Foreign Judgment, 194, 623, 627. See Judgment. 

Foreign Law. 

Plea of attachment of debt by, 497. 

Plea of discharge by foreign law of limitation, 646. 
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Fobveititbe. 

Plea justifying entry on lands upon forfeiture of a lease, 805. 

Pleas of forfeiture by conviction of felony, 565. 

Foegeey. • 

Recovery of money paid for forged hills and documents^ 48. 

Fobm of Action. 

In contract ; in tort ; actions partaking of both characters^ 58 

273, 461. 

Form of action not mentioned in the writy 11. 

Joinder of different forms of action^ 10. See Joindeb OF CoxjNTa. 

Feaud. 

Count for fraud in selling goods by a false warranty, 333. 

for selling a picture by a false representation that it was painted 
by H certain master, 334. 

for selling goods by false representations that they cori’esponded 
to samples, 334. 

for selling cargo of ship by false representation that it was on 
its voyage, 334. 

for selling goods by false representation that they were fit for 
particular use, 334. 

for fraudulently concealing a defect upon the sale of a horse to 
the plaintiff, 334. 

for selling goods by concealing known defects, 334. 
for a fahe representation of the value of a business whereby the 
plaintiff was induced to purchase it, 334. 
for false representations on sales of realty, 335. 
against the directors of companies for false representations of 
the condition of the companies, 335. 
for false representations of authority to sell, and of ownership 
of goods, 336. 

for false representation that pattern was registered, 336. 
for false representation respecting trade-mark, 336. 
for fraudulently inducing the sheriff to levy execution against 
the wrong person or goods, 336. 
for fraudulently representing that a third person might be 
trusted witli goods “on credit, 336. 
for false representations as to the credit and character of an- 
other, 337. 

Plea that the contract was induced by fraud, 585. 

that acceptance of bill was obtained by fraud of drawer, and in- 
dorsed to plaintiff w’ithout value, 528. 
that the defendant was induced to contract by fraud and after- 
wards repudiated the contract, 586. 
to an action by a public company for calls that the defendant 
was induced to become a shareholder by fraud, and repudiated 
the shares, 586. 

Beplication of fraud and repudiation to a plea of a bill given for a 
debt, 587. 

Plea of general issue in action for fraud, 736. 

Fraud ; money obtained by ; how and when recoverable^ 47. 

Action for damages arising from frauds 333. 

What constitutes frauds 333. 

Actions for fraudulent warranty^ 333. 

Allegation of fraud may he struck out of declaration^ if it others. 

wise contains a good cause of action^ 333. 

Representations as to character and credit must he in writing ^ 
336 ; representations partly written and partly verbal^ 336* 
Contract procured by fraud voidable^ 585. 

Fraud must be specially pleaded^ 585. 
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Fraud — continued. 

Form of flea^ particulars of fraud, 685. 

When necessary to plead repudiation^ 588. 

Pled of fraud and repudiation hy shareholder in a company, 

586. 

Effect of not yuilty in action for fraud, 736. 

Objection that representation as to chara^cter or credit is not in 
writing, 737. 

Frauds, Statute of. 

Promises hy executors and adminUitrators within the statute, 

155. 

Promises to answer for the debt, default, or miscarriage of an- 
other, 162. 

Leases and interests in land, 199. 

Contract or sale of interest in land, 246. 

Surrender of leases or terms of years, 634. 

Assignment of leases or terms of years, 636. 

Contract for hoard and lodging, not within the statute, 197. 

Contracts for the sale of goods, 237. 

Promises to marry, and in consideration of marriage, 219. 

The statute need not he specially pleaded, 467. 

Freight. 

Indebitatus count by carrier for freight, 129 

for freight payable in advance, 130. 

Special counts for freight on chart erpurties, 137, 138. 

Count on a policy of insurance upon freight, 183, 181. 

Action for freight ; for freight payable according to charterparty ; 
for freight pro rattl itineris, 129. 

Rights and liabilities for freight under hill of lading, 130. 

And see Cabbiers. 

Friendly Societies. 

Commencement of declaration by the trustees of a friendly society, 30. 

Indebitatus count by the trustees of a friendly society, 159. 

Count by the trustees of a loan society on a promissory note made as 
security for a loan, 160. 

by the trustees of a benedt building society on a covenant to 
pay subscriptions contained in a mortgage deed made by a 
member of the society, 160. 
against the trustees of a benefit building society, 161. 

Plea that the rules of the society were not duly certified and enrolled 
according to the statute, 587. 

that a note was given to secure a loan from a loan society to a 
greater amount than was allowed by law, 588. 

by a surety to a loan society that by the rules of the society no 
legal proceedings were to be taken until notice of default of the 
principal had been given, 588. 

that by the rules of the society disputes were to bo referred to 
arbitration, 588. 

Statutes relating to friendly societies, 159. 

Industrial and provident societies ; loan societies ; benefit ^ build- 
ing societies, 159, 160. 

Property of friendly •societies, hotv vested and how laid, 159. 

Trustees if friendly societies, rights of actions hy and against, 

159. 

Trades unions not entitled to benefit of Friendly Societies Acts, 

159. 

Officers of industrial and provident societies, rights of actions hy 
and against, 160. 

Mode of proceeding against individual members, 160. 
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FEiEKDLr Societies — continued. 

Note f ay able to treaawrer or cleric of loan society^ 160. 

Disputes between members and the society to be decided accord* 
ing to the rules of the society ; or by the county ^ourt, 587. 
Feivolofs Demtieeee, 822. 

Funbeal Expenses. 

Indebitatus count for funeral expenses, 161. 

Liability of executor for ^ 161. 

Liability of husband for funeral of wife, 161. 

Ffethee Maintenance. 

Pleas to the further maintenance, 451. 

Confession of plea to the further maintenance, 658. 

Defence a/rising after the commencement of the action; how pleaded, 
451 ; allowed with other pleas, 451. 

Dlaintiff may confess plea and obtain costs, 452, 658. 

And see Plea. 


Game. See Shooting. 

Count for the conversion of dead game, 295. 

for disturbance of right of sliooting, 403. 
for frightening away plaintiff's game, 404. 

Plea justifying trespass under right to hunt and shoot, 804. 

Gaming. 

Plea that a check was drawn for money lost upon a wager, 589. 

that a bill was accepted by the defendant for money won by the 
plaintiff of the defendant by gaming, 590. 
that money re(!eived was deposited to abide the event of a wager, 
590. 

that money lent was for the purpose of illegal gaming, 590. 
that the price of goods sold was to depend upon a wager, 590. 
that a mortgage was given for a gaming debt, 590. 
that money was deposited with the defendant as subscriptions to 
a lottery upon a horse-race, 591. 
of stockjobbing contracts, 591, 

that contracts were wagering contracts respecting the price of shares 
at future days, 591. 

Money deposited with stakeholder, when recoverable, 51, 
589. 

Money paid in discharge of security given for gaming consi- 
deration, recoverable from party to whom security was 
given, 161. 

Money received as deposit on bet, recoverable, 162. 

Wagers at common law ; statutes relating to, 161, 588. 

Bills and notes given for money lost by gaming, 589. 

Contracts by tvay of gaming or wagering void, 589. 
JExceptions as to lawful games, 589. 

Wagers in the form of insurance, 589. 

On the price of stock, 589. 

Money paid on account of wager, 589. 

Money paid in execution of illegal contract, 589. 

Money lent to play at illegal game, 590. 

Defence of gaming must be pleaded ; particularity required 
in plea, 590 

Lotteries, sales by lottery, 591. 

And see Illegality. 

Gaenishee. 

Form of declaration against garnishee, under the C. L. P. Act, 1854, 

34, 82. 
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Gabkishxe — continued. 

Pleas to declaration against garnishee, 494. 

See Attachment op Debt. 

Genebal Issue;. 

Plea of the general issue to indebitatus counts, 461. 

to special counts on simple contracts, 465. 
to a count upon a deed, 467. 
not guiltj, 697. 

by several defendants, of not guilty, 698. 

in actions against husband and wife, that the wife is not guilty, 
699. 

of the general issue by statute, 704. 
of non detinet^ 728. 
of non cepit^ 777. 

General issue ; in actions on contracts ; in axitions for 
wrongs ; in actions partaking of both characters^ ^0, 
461, 697. 

Jtules of pleading relating to the general issue^ 460. 
jirgumentatire pleas of the general issue no longer ohjec* 
tionahle, 461. 

Never indebted / when applicable ; effect of; in actions for 
goods sold ; for work done ; for money lent ; for money 
paid ; for money received; on accounts stated, 461, 465. 
Nil debet not allowed, 462. 

Non assumpsit ; when applicable ; effect of; what matters 
must he specially pleaded, 465-467. 

Non est factum : when applicable ; effect of 467. 

Not guilty, 697. 

Mules of pleading relating to general issue in actions for 
wrongs, 697. 

Effect of not guilty tchere the a^t charged is actionable in 
itself, 699. 

Where the act charged is actionable only by the mode of doing 
it, 700. 

Where the act charged is actionable only in its consequence, 

701. 

General issue by statute ; statutes giving the plea of the gene- 
ral issue, 704. 

General issue by statute under local and personal acts taken 
away, 706. 

Marginal note of statutes, 706. 

Defences admissible under the general issue by statute, 
707. 

Non detinet, effect of, 728. See Detention of Goods. 

Non cepit, effect of, 777. See Replevin. 

Goods. 

The common indebitatus count for goods sold and delivered, 38. 

for good.*! bargained and sold, 39. 

Goods sold and delivered ; when common count applicable, 38. 
Where credit unexpired; payment by bill, 38. 

Goods sold conditionally, 38. 

Goods delivered on sale or return, 38. 

Exchange of goods, 38. 

Goods accepted under special contract not completed, 38. 

Goods wrongfully obtained ; goods obtained by fraud, 89. 

Goods sold at different times, 39. 

Goods bargained and sold ; when common count applicahle, 39, 

On sale of unascertained goods ; on conditional sale, 40. 

Effect of plea of never indebted, 463. 
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Goods — continued. 

And see Sale op Goods, Oonvebsion op Goods, Detention of 
Goods, Tbsspass to Goods. 

Goodwill. • 

Counts for the price of the goodwill of a business, 261. 

on contracts for sale of goodwill, for continuing to carry on the 
trade, 262. 

See Tbade. 

Gbant. 

Pleas of non -existing grant, 810, 812. 
of express grant, 814. 

direct of f leading lost grant ; form of plea ; when jury may 
presume^ 813. 

Gbowino Cbops. 

Count for crops sold, 149. 

by outgoing tenant for crops, 149, 150. 
for irregular distress of growing crops, 324. 

Growing crops distrainable by statute^ 318. 

Gdabantee. 

Count on a guarantee for the price of goods supplied to a third person, 
162. 

on a guarantee setting it out verbatim, 163. 
on continuing guarantees, 163, 164. 
on the guarantee of a del credere agent, 164. 
on a guarantee of the due payment of a bill taken for the price 
of goods supplied to a third party, 164. 
on the guarantee of the debt of a third person in consideration 
of forbearance by the plaintiff, 164. 
on a guarantee to bankers for advances made on the account of a 
third person, 165. 

on a guarantee for rent to a landlord of premises let to a third 
person, 165. 

on the same guarantee setting it out verbatim, 165, 
by a landlord on a guarantee to pay rent due from a third person 
in consideration of tlie withdrawal of a distress, 165. 
on a guarantee for moneys received by an agent, 167. 
on a covenant guaranteeing the due accounting of a clerk, 167. 
on guarantees for clerks, agents, partners, officers, etc., 167, 
168. 

on guarantees for the performance of works and contracts, 168. 
on guarantees given by a guarantee company against bad debts, 
commercial losses, etc., 168. 

by a co-debtor against the creditor for not assigning to the plain- 
tiff a judgment against him and his co-debtor, 168. 

Plea of the general issue, 591. 

that the defendant revoked the guarantee before acted upon, 
692. 

that the guarantee was obtained by fraud, 592. 
that the plaintiff did not supply the goods according to the gua- 
rantee, 592. 

that the principal was not indebted, 592. 
of payment by the principal, 592. 

of accord and satisfaction made by the principal debtor, 592. 
to actions on bonds of guarantee, of performance of all matters by 
the principal, 593. 

Replications to plea of performance assigning breaches, 593. 
of excuse of performance, 693. 

of release of the principal debtor by the plaintiff, 593. 
of discharge by composition with principal, 593. 
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Guabaktee — continued. 

that employment was not according to the guarantee, 593. 
of alterations made in the liability of the principal debtor, 593. 
that ^./he liabilities of the principal were altered by statute, 593. 
that the plaintiff gave time to tlie principal debtor and thereby 
discliarged the defendant, 594. 

Beplication to the plea of time given to the debtor that the 
remedies against the surety were reserved, 595. 
to a guarantee for building work, that the plaintiff prepaid for 
the work contrary to agreement, 590. 
on equitable grounds to an action on a note, that defendant made 
the note as surety for another maker, to whom plaintiff gave 
time, 535. 

on equitable grounds setting up the rights of surety, and dis- 
charge by dealings with the princii>al, 572, 596. 

Guarantee; must he in writing hy the Statute of Frauds; 

need not he so stated in declaration^ 162. 

The consideration need not appear in writing ; effect of Mer- 
cantile Law Amendment Arty 162. 

Claim on certain guarantees may he specially indorsed on 
writ, 163. 

Effect of change in firm on guarantee given to the firm^ 163. 
Q^arajitees fur the credit of others, 163, 336. 

Relation of principal and surety between parties to hills or 
notes, 535. 

jFffeci of the general issue, 591. 

Surety not entitled to demand or notice of default, unless 
stipulated for, 592. 

Duty of creditor as to communication of material facts to 
surety, 592. 

Effect of gi ring time to the principal debtor, 591. 

Surety contracting as primarily linhle, cannot assert the 
rights of a surety except hy upon equitable 

grounds, 595. 

What dealihgs with principal debtor will discharge the 
surety, 595. 

Right of contribution between cosureties, 43. 

Right of surety to assignment of securities, 168, 595. 
Reservation of remedies against surety upon discharge of or 
giving time to principal, 595. 

Gttaedian of Infant. 

Declaration by infant who sues by guardian or next friend, 23. 

Plea by infant wdio defends by guardian, 449. Sec Infant. 
Guabdians of Poor. 

Declaration by or against the guardians of a union or parish, 32. 
Guardians of poor incorporated by statute, 32. 

Heai-th, 31, 391. See Public Health. 

Heib and Devisee. 

Commencement and conclusion of declaration against an heir, 21. 
against an heir and devisee jointly, 21. 
against an heir and tlie devisee of the devisee jointly, 

Count against the heir and devisee jointly on a covenant of the tes- 
tator, 169. 

against an heir on the bond of his ancestor, 170. 
against the heir and surviving devisee, 170. 
against devisees only, there being no heir, 170. 
by the heir of a lessor against the lessee, 209. 
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Heib AiJD continued. 

Count bj the devisee of a lessor against the lessee, 210. 

by the lessee against the lieir of the lessor, 213. • 

Plea by an heir of riens per descent, 596. 
l>7 a devisee of riens per devise, 597. 

by an heir, that he has paid other bond creditors to the value of 
the lands, 597. 

Replication to a plea of riens per descent that the defendant had lands, 
etc., from his ancestor, 597. 

Heir and devisee ; liability of at common law ; statutes relating 
to, 169. 

Lands charged in equity with all specialty debts, 169. 

Action at law against heir and devisee on specialties binding the 
hevr ; against devisee of devisee ; against devisee solely where no 
heir, 170. 

JPlea denying the bond or covenant of ancestor, 596. 

Tlea of riens per descent and riens per devise, 596. 

JEteplication io riens per descent under the statute, 596. 

Judgment upon demurrer or nU dicit for debt without inquiry, 

Hebiot. 

Plea of a custom in a manor to seize heriots, 721. 

Highway. 

Counts for obstructions and nuisances on public highways, 377. See 
Nuisance. 

Pleas of public highways, 816. 

Plea of custom to hold a fair and erect booths on a highway, 722, 
817. 

Actions for anything done in pursuance of Highway Act ; notice 
of action; tender of amends ; limitation ; venue ; general issue; 
costs, 337, 338. 

Liability of surveyor of highways for non-repairs, 338. 

Hibe. 

Indebitatus count for the hire of goods, 170. 

Count against the hirer of -goods for damage occasioned by negligent 
use, 170. 

against the tenant of a house for not using it in a tenant-like 
manner, 171. 

against the hirer of a steam-vessel for using it so that it was 
seized, 171. 

Hibing. See Masteb and Servant. 

Horse. 

Indebitatus count for the agistment and keep of horses, 68. 

Count against an agister of cattle for losing a horse, 68. 

against a livery-stable keeper for not taking care of a horse, 90. 
against a farrier or veterinary surgeon for negligent treatment 
of a horse, 156. 

for breach of warranty of a horse, 264, 266, 333. 

Hotel Keeper, 343. See Innkeeper. 

Hundred. 

Commencement and conclusion of declaration against hundredors, 33. 
Counts against the inhabitants of a hundred to recover damages for an 
injury done by rioters, 338. 

Hunting. 

Plea justifying trespass under right to hunt, 804. 

Husband and Wife. 

Commencement and conclusion of declaration by and against husband 
and wife, 22. 

by and against husband and wife, executrix and administratrix, 
22, 23. 
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Husband and Wipe — continued. 

Indebitatus count bjr husband and wife upon causes of action accrued 

to the wife before marriage, 171. 
against husband and wife upon causes of action ac- 
crued before marriage, 174. 

Counts by husband and wife upon causes of action accrued since the 
marriage, 174. 

by and against husband and wife, executrix, 176. 
by and against husband and wife, on bills and on notes, 176. 
on covenants in separation deeds, 175. 
by husband for enticing away his wife, 340. 
by husband for wrongfully harbouring his wife, 340. 
by husband and wife [for a trespass to the wife], with a count 
by the husband in his own right for damages sustained from 
the same [trespass], 340. 

by husband and wife for a conversion of the wife’s goods before 
marriage, 296. 

against husband and wife for a conversion by the wife before 
marriage, 296. 

against husband and wife for an assault by the wife, 341. 
Commencement and eonclusioii of plea by husband and wife, sued 
jointly, 449. 

of replication in an action by husband and wife, with 
a count by wife alone, 455. 

Plea in abatement of coverture of the plaint ilf, 473. 

of coverture of the defendant, 473. 

Replication to plea of coverture, 477. 
that the defendant uas a married w'omaii at the time of making 
the contract, 598. 

by acceptor of a hill that the dmwer was a married woman, 598. 
to action by husband and wife of the bankruptcy of the husband, 
508. 

of discharge of the wife under Insolvent Act before marriage, 698. 
that the wife is not guilty, 699. 

Husband and wife ; married woman cannot appoint attorney ; 
must appear and plead in person ; husband may appoint at- 
torney for both, 6, 449. 

When to join in suing or being sued, and consequences of mis- 
joinder and nonjoinder ; in actions on promises made to the 
wife before marriage, 171. 

On promises made by the wife before marriage, 171. 

On promises made to the wife during marriage, 171. 

On pi'omises made by the wife during marriage, 172. 

On promises made to the husband and wife, 173. 

Authority of wife to contract for her husband ; during cohabU 
tation ; during separation, 172. 

JEjfect of bankruptcy of husband, 173, 339. 

Hffect of marriage pending action, 173, 473. 

Position of married woman as executrix, 156, 173, 339. 

Actions bu and against husband and wife on bills and notes, 
103, 104, 112. 

When to be joined in agtions for injuries to the person or pro^ 
perty of the wife before marriage, 338. 

For injuries to wife during marriage, 338; when hushemd may 
add claims in his own right, 338, 413. 

For injuries to personal property during marriage, 889. 

For injuries to real property during marriage, 339. 

In actions for wrongs done by the wfe before or during marriage, 
339. 



Index. 


931 


HtrSBAiO) ATO WiPB — contiwued. 

Action for crim. con. aholinhed^ 340. 

The position of a married moman after judicial separation or 
order for the protection of her property y 173, 33^ j separation 
hy ogreefMnty 840 ; divorce^ 340. 

Coverture pleaded in abatement y 473. 

Coverture pleaded in har^ 598. 

Susband ciyiliter mortuus ; alien enemy ; hankrupty 598. 


Idiot. 

Must appear in person ; another may he admitted to plead for 
himy 6. See Insanity. 

Ignobancb. 

Money paid in ignorance of fact y when recoverabUy 50. 

Money paid in ignorance of law not recoverable. 50. 

Illeoality. 

Plea that a bond was given for immoral cohabitation, 599. 

of illegality to an action on a deed of separation providing for 
future separation, 600. 

that the debt was for spirits sold in quantities of less value than 
twenty shillings, 600. 

that goods were sold by illegal weights and measures, 601. 
that excisable liquors were sold on unlicensed premises, 601- 
that money was lent on pawn of goods contrary to Pawnbrokers 
Act, 601. 

other pleas of illegality in the contract itself, 601. 
that work was done by a surgeon without having been examined 
and approved, 601. 

that work was done by a conveyancer without a certiBcate, 601 . 
that work was done bv a broker without a licence, 601. 
other pleas that the plaintiff was not legally qualified to contract, 
601. 

that contracts were made for illegal purposes, 602. 
that goods were sold for illegal purposes, 602. 
that premises were let for illegal purposes, 602. 
to an action on a bond, that the condition was illegal as con- 
stituting a combination by mill-owners not to employ work- 
men except on certain terms, 602. 
of the Truck Act, 602. 

that the alleged contract was made in consideration of compro- 
mising a prosecution for an offence, 602. 
that a bond was given to induce an officer in the East India 
Company’s service to resign his commission, 603. 
of illegality under the bankrupt laws, 517. 
of illegality in actions on bills and notes, 530. 
of illegality on other grounds, 603. 

Hlegaliiy ; in promise ; in consideration ; must he pleaded ; 

particularity required in plea, 599. 

Pleading to account stated respecting illegal dehty 599. 

Money paid in discharge of security given for gaming con» 
siderationy 161. 

Money received by keeper of betting -housey deposit on bety 162. 

Money lent for illegal purpose, 699. 

Money paid under illegal contract or for illegal purpose , 51, 699. 
Where parties in pari delicto, 61. 

Money deposited with stakeholder to abide wager, 51, 589. 
Pffect of illegality in inception of hill or note on proof of valuCy 
529. 

Illicit cohabitation ; maintenance of illegitimate childy 599. 
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iLLBaAUTY — continued. 

V 

Deeds providing for sepa/ration of husband and roifcy 600. 
Impounding. 

Impounding goods distrained^ 319. 

Dffect of tender before and after impounding^ 319. 

Pound breach.^ 324. 

See Disteess j Pound. 

Impbisonment. 

Counts for false imprisonment, 412. 

Pleas justifying imprisonment, 795. See Trespass to Person ; 
Process. 

Plea of duress by imprisonment, 566. See Duress. 

Income Tax. 

Plea of deduction of income tax to action for rent, 632, 781. 
Incorporeal Hereditament. 

Lease of must he by deedy 199. 

Action to recover for use of 199. 

Indebitatus Counts. 

The common indebitatus count for goods sold and delivered, 38. 

for goods bargained and sold, 39. 
for work done, 40. 
for money lent, 41. 
for money paid, 42. 
for money received, 44. 
for interest, 51. 
upon accounts stated, 52. 
stating several considerations, 54. 
Particulars of demand under indebitatus counts, 55. 

Indebitatus counts; money counts ; common counts; quantum 
meruit counts y 35. 

Distinction between the action of debt and of indebitatus assump- 
sit ; removed by the C. L. P. A ct^ 35. 

Indebitaitis count applicable to simple contract debtSf but not to 
specialty debts, 36, 462. 

Applicable for the recovery of liquidated debt, 36. 

Not for unliquidated demand ^ 36. 

For debt upon e.recuted consideration^ 36. 

For debt upon a contract performed ; after a contract rescindedy 
37. 

Not while contract remains open and unperformedy 37. 

For debt payable by instalmentsy 37. 

The eight common indebitatus countSy 38. 

Form of indebitatus count ; statement of money payable ; of re- 
questy 37- 

Iridehitaius count with several considerations ; several indebitatus 
counts how distinguished y 54. 

JSffect of plea of never indebted, 461. 

Indemnity. 

Count by the acceptor of an accommodation bill on the contract to 
indemnify him, 175. 

by the drawer of an accommodation bill, 176. 
on an indemnity against debts, 176. 

on an indemnity against liabilities incurred as trustee, 176. 
on an indemnity against the consequences of becoming bail, 
176. 

on an indemnity against taking up a bill and suing upon it, 

176. 

on an indemnity against prosecuting an action of replevin, 

177. 
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Inbehnity — continued. 

on an indemnity against costs, 177. 
on an indemnity against defending an action, 177-, 
by a broker against a landlord upon an indemnity against the 
illegality of a distress, 177. 

by an auctioneer on the implied indemnity against defect of 
title to goods sold, 178. 

by a broker against his employer upon an indemnity against 
the liability of the broker for the price of stock, etc., pur- 
chased on the stock exchange, 178. 
by vendor against purchaser of shares in a mine upon an im- 
plied indemnity against future calls, 179. 
by an under-tenant against his immediate landlord for not in- 
demnifying him against the non-payment of rent g.nd a dis- 
tress by the superior landlord, 179. 
on indemnities against the non-payment of rent, 189. 
on an indemnity against covenants in a lease, 180. 
on indemnities against incumbrances in contracts of sale, 
mortgages, etc, 180. 

Plea of the general issue, 603. 

denying tliat the plaintiff was damnified, 603. 
of non damnificatus to an indemnity bond, setting out the con- 
dition, 604. 

that the plaintiff was damnified by his own default, 604. 
that the defendant did indemnify the plaintiff 604. . 

Actions upon indemnities ; for money under indemnity ; 

when special count necessary^ 175. 

Implied indemnitu to drawer or acceptor of accommodation 
hill, 175. 

Indemnity against hringing or defending action i damages 
recoverable^ 177. 

Indemnify to broker employed to distrain, 177. 

Indemnity between transferor and transferee of shares^ 
179. 

Effect of general issue, 603. 

Notice of damnification not a condition precedent, 603. 

Effect of notice of claim, 603. 

When set-off may be pleaded, 603, 679. 

Indenture. See Deed, 

Indorsement. See Bills oe Exchange. 

Inducement. 

Part of declaration so called, 7. 

In actions for wrongs, 8. 

In actions on contracts, 8. 

When immaterial, 8. 

When admitted, 8. 

Not put in issue by non assumpsit, 466 ; or by not guilty, 698. 
When traversable, 8, 436. 

Industrial Societies, 30, 159. See Friendly Societies. 

Inpant. 

Commencement and conclusion of declaration by and against an in- 
fant, 23, 24. 

Commencement of plea by an infant defendant who defends by guar- 
dian, 449. 

Plea of the infancy of the defendant at the time of the alleged con- 
tract, 605. 

in an action for calls on shares, that defendant was an infant', 
at the time of acquiring the shares, and i*epudiated the shares 
after coming of age^ 605. 
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Infant — continued, 

Beplication that the defendant ratified the promise after he became of 
, a^e, 605. 

that the debt was incurred for necessaries, 606. 

Infant must sue hyprochein ami or guardian^ and defend hy guar^ 
diaUi 6. 

Cannot appoint attorney^ 6. 

Infant executor^ 6. 

Administrator during minority.^ 20. 

Defence of infancy in actions on contracts ; must he pleaded ; no 
defence in actions for torongs independent of contract^ 604. 
Infant fraudulently representing himself of full age for the pur- 
pose of contracting^ not liable at law ; equitable replication held 
had.^ 567, 604. 

Liability of infant for necessaries, 606 ; on account stated ; for 
money lent, 606. 

Repudiation of contract after full age, when necessary, 605. 
Ratification must he in writing ; signed by the party himself, 
605. 

Infancy of co-contractor, 477. 

Inpeeioe Court. 

Declaration in an action removed by certiorari, 33, 34. 

Prohibition of proceedings in inferior court, 629. 

Jurisdiction of inferior Court must be alleged and proved, 9, 629. 
Pleading proceedings of inferior Court, 629. 

And see County Court. 

Informer. 

Commencement and conclusion of declaration by an informer in a 
qui tarn action, 33. 

See Penal Statutes. 

Initials. 

Party designated by initials of name, 4, 95. 

Injunction. 

Claim of a writ of injunction in an ordinary case, 341. 

in an action for the infringement of a 
patent or of a copyright, 343. 
to restrain the contmuance of a nuisance, 
343. 

to restrain the obstruction of lights, 343. 
Injunction under the C. L. P, Act, 1854, 341. 

Indorsement of claim on writ of summons, 341. 

Writ to command payment of costs, 342. 

Writ of injunction against corporation, how enforced, 342. 

Claim of injunction cannot be pleaded to ; when it may he met by 
demurrer, 342. 

Plaintiff cannot claim, liquidated damages and injunction, 342. 
Injunction to restrain using the plaintiff ' s goods, 342. 

Principle of Court of Chancery in granting injunctions; where 
damages an adequate remedy ; where act is temporary and oc- 
casional ; where act completed, 342. 

Jurisdiction of Court of Chancery to award damages, 342. 
Injunction under the Patent Law Amendment Act, 343, 385. 
Injunction tb retrain a nuisance, 378. 

To restrain the use of trade marks, 408. 

Injunction in equity, when ground for equitable pleading, 668. 

Pffect of injunction in staying proceedings at law, 572. 

Innkeeper. 

Count against an innkeeper for refusing to lodge the plaintiff, 843. 
against an innkeeper for the loss of goods, 844. 



Index, 


935 


Ikkebefeb — continued. 

against the executor of a deceased innkeeper for the loss of goods, 
345. 

Plea. of the general issue, 737. 

that defendant was not an innkeeper, 738. 
that plaintifP did not bring the goods into the inn, 738. 
that plaintiff refused to accept the accommodation offered, 738. 
of lien by innkeeper on plaintiff’s goods, 738. 

Innkeeper hound to receive giLest^ 343. 

Not an insurer of goods ; liahilitg for negligence ; contribu^ 
torg negligence of guests 344. 

Liability of lodging-house keeper^ 344. 

Statute regulating liability of innkeeper^ 344. 

^fect of plea of the general issue, 737. 

Loss of goods is primA. fiicie evidence of negligence, 738. 
Limitation of liability under the Innkeepers Act, 738. 

Lien of innkeeper, 742. 

Innuendo, 305, 725. See Defamation. 

Insanity. 

Plea that the defendant was insane at the time of contracting, 606. 
Keplication that the debt was for necessaries, 607. 

to a plea of the Statute of Limitations, that the plaintiff 
was insane at the time of the accruing of the cause of 
action, 607. 

Plea justifying imprisonment of a dangerous lunatic, 797. 

Idiot, lunatic ; mode of suing and being sued, 6. 

When a defence to an action on a contract, 606. 

The defence must he pleaded, 606. 

Insanity prevents the Statute of Limitation beginning to run, 641. 
Confinement of lunatic } -when justifiable, 797. 

Insoltenoy. 

Commencement and conclusion of declaration by the assignees of an 
insolvent debtor, 25. 

by the trustee of a petitioning debtor under 7 & 8 Yict. c. 
70, 26. 

by the official assignee of an insolvent debtor under the arrange- 
ment clauses of the Bankrupt L. C. Act, 26. 

Indebitatus counts by the assignees of an insolvent, 81 . See Assignees. 
Counts by assignees of an insolvent for the conversion of goods, 295. 
See CoNVEEsiON. 

Plea of the defendant’s discharge under the Insolvent Act, 607. 

of the defendant’s discharge by an order in the coimty court, 608. 
of the insolvency of the plaintiff, 608. 

Keplication that the plaintiff had previously assigned the 
debt, 609. 

of the defendant’s petition and final order for protection, 609. 
of the plaintiff’s petition and the vesting of his estate in his 
assignees, 610. 

Jurisdiction in insolvency abolished, 607. 

Insolvency ; statutory plea of discharge ; replication, 607. 

' Defence must be pleaded, 607. 

New contract or seewrity for payment of the debt discharged, 

607. 

Debts accrued after vesting order ; interference of assignee, 

608. 

Final order under Protection Acts ; how pleaded, 609. 

Instalments. 

Debt payable by, 37 j account stated respecting, 54. 

Notes payable by instalments, 110. See P&OMissofiY Kotes. 
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Insfeanoe— Mabinb POLICrES. 

Count on a policy on a ship for a total loss, 181. 

free from capture, 183. 
against damage payable for coUisions, 183. 
ti gainst seizure and detention, 183. 
upon freight alleging abandonment, 183. 
upon cargo for a total loss, 183. 
upon cargo and freight, 184. 
upon freight paid in advance, 184. 
upon deck goods against loss by jettison, 184. 
upon goods for a general average loss, 184. 
on a ship for a general average loss, 185. 
upon the cargo of a ship for particular average, 185. 
claiming under the suing and labouring clause, 186. 
upon profits on goods, 186. 
upon a lien upon cargo, 186. 
upon passage money, 186. 
upon a bottomry bond, 186. 
upon a share in the Atlantic Telegraph Co., 186. 
charging the insurance on the capital stock of the 
company only, 186. 

against a member of a mutual insurance associa* 
tion, 187. 

upon a time policy, 187. 

by shipowner against owner of goods for general axerage 
loss, 187. 

by owner of goods against shipowner for general average 
loss, 187. 

by owner of goods lost against owner of goods saved for 
general average, 187. 

by the underwriter to recover back the insurance money paid 
on a supposed loss, 187. 

by and against insurance broker, 120, 192. 

Plea of the general issue, 611. 

traversing the plaintifi”s interest, 611. 

that name of underwriter was not specified in the policy, 612. 
to policy not according to statute, that the ship was a British ship, 
612. 

traversing the loss, 612. 

that the loss was an average loss within the exception in the policy, 
612. 

to policy on goods free from average, that a part was not lost, 613. 
that loss was not from perils insured against, 613. 
that the ship was not seaworthy, 613. 

that the plaintifi* knowingly sent the ship to sea in an unsea- 
worthy condition, 614. 

that the ship did not sail on the day warranted, 614. 
that the ship deviated from the voyage insured, 614. 
that the policy was obtained by fraud, 614. 
of misrepresentation of a material fact, 614. 
of concealment of a material fact, 615. 

that the policy was cancelled on a return of premium for unex- 
pired time, 615. 

that the plaintifi* had been indemnified by payment under another 
policy, 615. 

of set-off in account with the plaintiff’s broker, by usage of 
Lloyd’s, 615. 

that the voyage was illegal, 615. 

Actions on marine policies s he brought in name of the 
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IN8TJBANCE — Marine PoiilOlES — continued. 

agent or prim'ipal^ 181. 

Stcdutes regulating marine policiee^ 181. 

Wagering policies prohibited^ 181. • 

Stamp laws relating to marine policies^ 181. 

Declarations on marine policies ; mode of averring the in- 
terest in, 181. 

Setting out the policy, memoranda, etc., verbatim, 182. 
Claim for return of premium as money received, 182. 

Total and partial loss ; constructive loss, 182. 

Interest may he given as damage, 182. 

Form of declaration against the London Assurance and 
Royal Exchange Assurance Companies, 182. 

London Assurance and Royal Exchange Assurance may 
plead in a general form, 611. 

Damages payable for collisions, when recoverable under 
policy, 183. 

Assignee of policy may sue in his own name under Policies 
of Marine Assurance Act, 1868, 610. 

Assignment, how to be made, 610. 

Effect of the general issue ; what matters must be pleaded, 
611. 

Denial of the interest, 611. 

Wagering policies, 611. 

Assignment of interest before loss, 612. 

Traverse of the loss ; issue distributable ; admission of by 
not traversing, 612. 

Warranty of seaworthiness, 613. 

Misrepresentation and concealment of fact material to the 
risk, 611. 

Insurance — Life Policies. 

Count on a policy on tlie life of a third person, 187. 

on a policy made by a person on his own life, 189. 
by the assignees of a deceased bankrupt on a policy made on liis 
own life, 190. 

on a covenant not to do anything to avoid a policy, 190. 
on a covenant to keep up a policy as security for a debt, 190. 

Plea of the general issue, 616. 

traversing the plainlitf'’s interest in the life insured, 616. 
that the name of the person interested was not inserted in the 
policy, 616. 

of non-payment of subsequent premiums, 616. 
that tlie premium was paid during the days of grace, and was 
received by the defendants in ignorance that the life had pre- 
viously died, 616. 

that the policy was obtained by fraud, 616. 

that tlie policy w’as obtained by the fraudulent concealment of a 
material fact, 617. 

that the declaration agreed upon as the basis of the insurance was 
untrue, 617. 

Replication on equitable grounds that the company by a 
prospectus undertook that tlieir policies should be indis- 
putable except for fraud, 618. 

that the person whose life was insured departed beyond Europe, 
contrary to a condition of the policy, 618. 
that the person whoso life was insured died by his own hand 
whereby the policy became void, 618. 

Replication that the policy had been assigned, and remained 
in force in favour of tlie assignee, 618. 

2 s 
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Insurance — Lite continued. 

Statutes regulating policies of insurance on liveSy 187. 

. Life policies without interest roidy 187. 

Na,nes of person interested must he inserted in policy y 188. 

Value of interest in the life only recoverable y 188. 

What is sufficient interest in the life to support an insurance, 188. 
Stamp duties on life policies , 188. 

Effect of the general issue ; what matters must he pleaded, 616. 
JPolicies of Assurance Act, 1867, enables assignees of life policies 
to sue in their own names ; admits defence on equitable grounds, 
616. 

Error or concealment in declaration respecting risk does not avoid 
the policy unless fraudulent or unless warranted, 617. 

Proviso that policy shall be conditional upon the truth of the 
declaration, 617. 

False and fraudulent statement of referees, 617. 

Proviso that policy shall be void on death by suicide, except in 
hands of an assignee, 618. 

Insurance — Fire Policies. 

Count on a policy against lire, 191. 

on policy against fire on goods held in trust by bailees, ware- 
housemen, carriers, etc., 192. 
on poli(;y giving the insurers an option to reinstate, 192. 
for breach of coven.int to insure against fire, 192. 

Plea of the general issue, 618. 

traversing that the premises were burnt, 619. 

traversing the plaintiff’s interest in the premises, 619. 

that the plaintiff did not give notice of the loss, 619. 

that the plaintiff did not give an account of his loss, 619. 

that the plaintiff did not produce proofs of his loss, 619. 

that the plaintiff delivered a fraudulent account of the loss, 619. 

that the policy was obtained by fraud, 620. 

that a material circumstance was not communicated to the in- 
surers, 620. 

that the premises did not agree with tlie description warranted, 
620. 

of alteration of the risk after insuring, 620. 

Declarations on fire policies ; must state or refer to the regu- 
lations indorsed on the policy, 191. 

Effect of plea of general issue, 618. 

Loss by accident analogous to fire, 619. 

Misrepresentation or concealment of material fact avoids the 
policy, 620. 

Conditions as to alteration of the risk, 620. 

Insurance — Against Accidents. 

Counts on policies of insurance against accidents to persons, 192. 
on a policy of insurance on plate glass, 192. 
on a policy of insurance on the Atlantic Telegraph Cable, 192. 
on a policy against bad debts, etc., 168, 192. 

Meaning of accident railway accident, 192. 

Insurance Broker. 

Indebitatus count for brokerage and for premiums for underwriting, 
192. 

Count against an insurance broker for not effecting an insurance pur- 
suant to order, 120. 

for not giving notice to the shipowner of his omission to effect 
insurance, 120. 

for negligence in collecting losses from the underwriters, 120. 
Wh^n broker may recover premiums as money paid, 192. 
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Interest. 

The common indebitatus count for interest, 51. 

Count on a covenant in a mortgage deed to pay interest, 227. 

Interest; when a debt; when damages; at commonHaw ; under 
the statute^ 51, 52. 

On mercantile securities ; by usage; on contracts to give or pay 
hills or notes ; on foreign hills^ 52, 104. 

Compound interest^ 52. 

Usury laws repealed^ 52. 

Interest under the statute 3^4 Will. IV. c. 42, 62. 

Interest may he given as damages in actions of trover or trespass 
de bonis asportatisi, 52. 

In actions on policies of insurance^ 52, 182. 

In actions hy a company for calls^ 140. 

B.OW claimed in the declaration^ 12, 62. 

Intoxication, 565. See Drunkenness. 

I. O. U. 

May he evidence of an account stated^ 53. 
iVb/ of money lent^ 41. 

Irrigation. 

Count for disturbing a right to use water for irrigation, 428. 

Plea traversing the right, 808. 

of right to use water for agricultural purposes, 809. 

Issuable Plea. 

Undertaking to plead issuahly^ 434. 

What are issuable pleas ^ 440. 

Consequence of jileading nonissuable plea^ 441. 

Plea in abatement not an issuable plea^ 468. 

Issue. 

Replications taking and joining issue, 458. 

Rejoinder taking or joining issue, 458. 

Form of an issue in general, 459. 

Where there are issues in law and in fact, 459. 

Pepli cation joining issue; effect of 454. 

Joinder of issue added by, plaintiff, 458. 

Joinder in Demurrer, 824. 

Joinder op Counts. 

Several counts respecting the same matter, tchen alloioed, 10. 
Several causes of action may be joined in same suit, 11. 

Several counts must be between the same parties and in the same 
rights, 11. 

In action by husband and wife for injury to wife, husband may 
add claims in his own right, 11. 

Consequences of misjoinder of counts, 11. 

Mejoinder taking or joining issue, 458. 

Joinder op Issue, 453, 458. See Issue. 

Joinder of Parties. 

Who may be joined as plaintiffs, 5. 

Who to be joined as defendants, 6, 468. 

Where one of several defendants suffers judgment by default, 
61. 

Joinder of executors as plaintiffs, 17 ; as defendants, 18. 

Joinder of assignees as plaintiffs, 492. 

Pleading jointly or severally, 449. 

And sde Parties, Misjoinder, Abatement. 

Joint and Several. 

Joint and several contracts, 471. 

Joint and several rights and liabilities arising out of tort, 708. 

2 s 2 
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J oiNT Stocb: Company. See Company. 

JUDOB. 

Liability of a judge for judicial acts, 345. 

For acts not within jurisdiction, 345. 

For acts of officers of the court, 345. 

For defamatory words, 30.3. 

Plea of not guilty puts in issue the absence of jurisdiction, 346. 
And see Justice of the Peace. 

Judge’s Oedeb. 

Count on an award under a reference by a judge’s order, 72. 

Plea of a reference by judge’s order and award, 490. 

Action will not lie upon judge's order, 194. 

Judgment. 

For default of appearance, 1 ; of non pros., 1, 5. 

Judgment hq default against one of two defendants ; proceedings 
against the other, 16. 

Judgment by default for want of plea, 434. 

For pleading non-issuahle plea, 441. 

For pleading sev'eral pleas without leave, 442. 

For pleading pleas not agreeing with abstract, 445. 

For pleading judgment recovered without marginal note of the 
roll, 625. 

For pleading a demurrer without marginal note, 822. 

For pleading a frivolous demurrer, 822. 

Judgment, Action on. 

Count on a judgment of one of the superior courts, 193. 
on a judgment of a French court, 194. 
on judgments of foreign courts, 195. 
on a Scot(!h decreet, 195. 

on a judgment of the Court of Queen’s Bench in Ireland, 196. 
on a colonial judgment, 196. 
on a decree of a colonial Court of Equity, 196. 
against a shareholder in a colonial company upon a judgment 
obtained against the company, 196. 
on an order of the Judicial Committee of the Privy Council for 
the payment of the costs of an appeal, 196. 

Plea of nul tiel record, 621. 

Replication to the plea of nul tiel record where the record is of the 
same court, 621. 

Same where the record is of another court, 622. 

Plea that the plaintiff took the defendant in execution under the judg- 
ment, 622. 

Plea by a jrarnishee that the plaintiff took the judgment debt or in exe- 
cution, 623. 

Replication to a pica of execution by ca, sa. that the writ was set aside 
for irregularity and tlie defendant discharged, 623. 

to a like pica that the defendant obtained his discharge by 
fraud, 623. 

Plea of discharge of the original debt by bankruptcy, 623. 

Pleas to actions on foreign judgments, 623. 

Plea of a set-off upon a judgment, 684. 

Action on judgment ; venue local; where to be laid, 193. 

On a writ of ^revivor or sci. fa., venue may be laid in any county, 
193. 

Costs not recoverable without order, 193. 

On what judgments actions will lie ; judgment of inferior court ; 
of county court ; decree of Court of Equity ; colonial decree ; 
rule of court ; judge's order, 193, 194. 

Effect of foreign judgment as ground of action, 194. 
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JtJDaMENT, Action on — continued. 

How far foreign judgment conclusive and on what grounds it 
may he impeached^ 194, 195. • 

Appeal in foreign courts 195. 

Declaration need not aver jurisdiction^ 195. 

Proof of foreign judgments^ 195. 

Plea of nul tiel record^ 621. 

Replication to plea of nul tiel record ; trial by record ; notice to 
produce the record^ 622. 

Amendment of declaration hy inserting true date or amount of 
judgment^ 622. 

What may be pleaded to action on judgment ; matters of defence 
to original action cannot be pleaded^ 621. 

Matter for injunction may be pleaded as equitable defence^ 621. 
Matter for ivrit of error ; pendency of proceedings in errgf, 621. 
Payment may be pleaded^ 621. 

Release may be pleaded. 621. 

Limitation of action on judgment^ 621. 

Revival of judgment. 621. 

Rffeci of taking defendant in execution. 622. 

Rffect of discharging defendant from execution. 622. 

General issue to count on foreign judgment is never indebted. 623. 
What matters may he pleaded to actions on Joreign judgments. 
623. 

Irish and Scotch judgments. 623. 

Provisions of the Judgments Extension Act 1868 as to registering 
Irish and Scotch judgments in the Court of CommonPleas. 624. 

Judgment Kecoteued. 

Plea of judgment recovered, 624. 

of judgment recovered against a joint contractor, 625. 
of judgment recovered in the county court, 626. 
of judgment recovered in a consular court abroad and payment, 
626. 

of assignment abroad and judgment recovered by the assignee, 626. 
in estoppel of judgment recovered against tlie plaintiff, 575, 627. 
that a plea of set-olF in respect of the same debt was decided in a 
former action against the now plaintilf, 627. 
of a judgment against the plaintiff' in a former action against a 
joint debtor, 627. 

of a foreign judgment recovered against the plaintiff, 627. 
of a judgment recovered against a co- trespasser for the same tres- 
passes, 739. 

of judgment recovered in actions for the conversion of goods, 718, 
739. 

to action for negligent navigation, judgment in the Admiralty 
Court, 738, 739. 

Replication of nul tiel record to a plea of judgment recovered in the 
same court, 628. 

Same to a plea of judgment recovered in another court, 628. 

Replication to plea of judgment recovered in an inferior court, that the 
court had no jurisdiction, 628. 

New assignment to a plea of judgment recovered, 628. 

Pleas of justification under judgment and execution, 770. See Pkocess. 
Judgment recovered by plaintiff merges the cause of action. 624. 
Judgment recovered against plaintiff operates in estoppel as to 
matter's decided, 625. 

What claims covered by judgment in former action. 625. 

Plea of judgment recovered ; marginal note ; date ; number of 
roll^ 625. 
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Judgment Recovered — continued. 

Marginal note of judgment in the county courts 626. 

JEjfect of judgment recovered in the county cowrt, 626. 

JEffect of a decree in equity^ 625. 

Judgment recovered against one of joint debtors does not bar action 
against joint debtor beyond sea^^ 625. 

Ilea of judgment recovered against plaintiffs 575, 627. ^ 

Pendency of proceedings in error ^ 627. 

Effect of judgment recovered in a foreign courts against plaintiffs 
against defendants 627, 739. 

Irish and Scotch judgment Ss 624, 627. 

Judgment recovered against a joint wrongdoers 739. 

Eeplication of nul tiel records 628. 

New assignment when necessarys 628. 

JURI^ICTION. 

ITea to the jurisdiction that defendant is a sovereign prince, 629. 
tlmt defendant is an ambassador, 629. 
of the privilege of a tinner witliin tlic Stannaries, 629. 
of conusance of cause by Vice-Chancellor of University, 629. 
of the privilege of an attorney, 630. 

Pleas to the jurisdictions 435, 628. 

Must he pleaded in persons 629. 

Time for pleadings 629. 
jiff davit of truths 629. 

Prohibition of suits not within jurisdictions 629. 

Objection to the jurisdiction in Mayor's Court must be pleaded s 
629. 

Objection to jurisdiction in county courts 629. 

In the superior courtSs 629. 

Jurisdiction of Stannaries CourtSf 629. 

Jus Tertii. 


When may be set up in answer to possessions 292, 417, 717, 
801. 

Justice. 

Count against justice for imprisonment, 345. 
for malicious prosecution, 346. 

Actions against justices for acts within their jurisdiction must 
charge that the act was done maliciousty and without rea- 
sonable causes 315, 346. 

Action for acts without or in excess of jurisdictions 346. 

Justice signing warrant must he joined with constable in 
action for act done under its 390. 

Venue ; general issue by statute ; limitation of action ; tender 
of amends ; payment into court ; notice of actions 347. 


Lading, Bill of. 

Count on a bill of lading for not delivering, 132. 

by an indorsee of a tail of lading for not delivering, 132. 
against the indorsee of a bill of lading, 133. 

Effect of indorsement of bill of' ladings 129, 130. 

When evidence of shipment of goodSs 129. 

Liability to pay freight or demurrage by acceptance of goods 
under, 130. 

Land, Sale op, 246. See Sale of Land. 

Land Tax. 

Action to recover land tax redeemed, 196. 

Plea of deduction of land tax from rent, 632, 781. 

Land, Trespass to, 415. See Trespass to Land. 
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Landlord and Tenant. 

Indehiiatus Counts, 

For the use of a house and land, 196. ^ 

For the use of lodgings, 197. 

For board and lodging, 197. 

For the use of a fishery, 198. 

For the use of minerals, 198. 

For the use of pasture, 198. 

For the use of a watercourse, 198. 

Against corporations, etc., for use and occupation, 198. 

By churchwardens and overseers for the use and occupation of parisli 
property, 198. 

By an executor or administrator for use and occupation before and 
after the death, 198. 

Against an executor or administrator for use and occupation by the 
deceased, 198. 

Special Counts. 

Upon a lease for rent, 199. 

For rent upon a tenancy in fee subject to a rentcharge, 199. 

Upon a covenant for rent, 199. 

By landlord against tenant for not keeping the premises in tenantable 
repair, 200. 

For not using the premises in a tenant-like manner, 200. 

For not delivering up the premises in good repair, 200. 

By lessor against lessee upon a covenant to repair, 201. 

By lessor against lessee upon a covenant to repair subject to certain 
exceptions, 201. 

By lessor against lessee upon a covenant to repair, showing the cove- 
nant and breach fully set out, 202. 

Against lessor on covenant to repair, 203. 

By lessee against undorlessee upon covenant to repair, 203. 

On covenants to repair, landlord finding materials, 203. 

By lessor against lessee U]K>n a covenant to insure from loss by fire, 203. 

By landlord against tenant for not cultivating a farm according to the 
custom of the country, stating the breach generally, 204. 

By landlord against tenant for not farming according to the custom of 
the country, stating particular breaches, 204. 

For not farming according to the express terms of the demise, 204. 

On covenants to pay increased rent for pasture- land ploughed up, etc., 

204. 

On covenant not to lop trees under a penalty, 205. 

On covenant not to remove manure, liay, straw, etc., 205. 

On covenant to pay all rates, taxes, etc., in respect of the premises, 205. 

By outgoing tenant against landlord for crops and tillages, 149, 150. 

By landlord against incoming tenant for crops, etc., 150. 

By lessee against lessor for breach of covenant for title, 205. 

By lessee against lessor for breach of a covenant for quiet enjoyment, 

205. 

For the breach of a promise of quiet enjoyment contained in a con- 
tract not under seal, 206. 

Against a lessor on an agreement not under seal for not giving pos- 
session, 206. 

By underlessee against lessor for indemnity against distress by 
superior landlord, 179. 

By landlord against tenant for not giving up possession at the expira- 
tion of the term, 206. 

By assignee of lessor against lessee, 207. 

By assignee of lessor, stating various titles, against lessee, 208. 
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liANPLOBP AND TENANT — continued. 

Special Counts — continued. 

By executor or administrator of lessor possessed of a term against 
lessee, 209. 

By the heir of the lessor against the lessee, 209. 

By the devisee of the lessor against the lessee, 210. 

By the legatee of the lessor against tlie lessee, 210. 

By a remainderman upon a lease made by a tenant for life under a 
power of leasing in a will, 210. 

By lessor against assignee of lessee upon a covenant in the lease, 

211 . 

By lessor against executor or administrator of lessee, 212. 

By lessee against assignee of lessor, 213. 

By assignee, executor, legatee, etc., of lessee against lessor, 213. 

By assignee of lessor against assignee of lessee, 213. 

By assignee of lessee against assignee of lessor, 214. 

By assignee of lessor, a termor, against assignee of lessee, showing 
several mesne assignments, 214. 

For double value for holding over after demand of possession, 215. 
For double rent for holding over after giving notice to quit, 216. 

And see Crops; Indemnities ; “V^Aste. 

JPleas. 

The general issue, 630. 

Traverse of the demise, not being by deed, 630. 

That the lessor did not execute the lease, 631. 

Traverse of the tenancy, not being under a demise by deed, 631. 
Traverse that tlie rent became due, 632. 

Payment of the rent when due, 632. 

That the rent was satisfied by distress, 632. 

To part of the rent claimed, a deduction by the defendant for property- 
tax, etc., paid in respect of the premises, 632. 

That the defendant kept the premises in tenantable repair, 633. 

That the defendant used the premises in a tenant-like manner, 633. 
Traverse ot the want of repair, 633. 

That defendant was ready and willing to repair, but a reasonable time 
had not elapsed, 633. 

That the defendant did cultivate according to tlie custom, 633. 

Traverse of the alleged custom of the country, 633. 

Traverse of the breach of tlie covenant for title in a lease, 633. 
Traverse of the breach of the covenant for quiet possession, 631. 
Traverse of the title of tlie person evicting the plaintiff, 634. 
Surrender of the term, 634. 

Surrender by opei ation of law, 631. 

Of surrender by acceptance of new lease, 634. 

That the defendant gave up possession in consideration of being dis- 
charged from the rent, 634. 

That tlie tenancy was determined by a notice to quit, 635. 

Replication that defendant afterw'ards waived tlie notice, 635. 
Eviction, 635. 


Eviction from part of the demised premises, 635. 

That defendant could not enter into part of premises because occupied 
by another, 635. 

Eviction by ejectment at the suit of a third party, 635. 

Ke-entiy by the plaintiff for a forfeiture, 635. 

Kecovery of possession by superior landlord upon a forfeiture, 636. 
Assignment of the reversion by the plaintiff, 636. 

That the premises were uninhabitubie through default of the plaintiff. 


636. 


To an action by an assignee traversing the assignment, 636. 
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Landlord and Tenant — continued. 

Pleas — con t in ued . 

By an assi^ee traversing the assignment, f)36. • 

That defendants are assignees of bankrupt lessee and never elected to 
take the lease, 636. 

That defendant became assignee as executor only, and never entered, 

636. 

To an action by the assignee of the reversion traversing that the lessor 
ivas entitled to the reversion, 636. 

That defendant paid tlie rent to the lessor before notice of assignment, 

637. 

By the lessee to an action for rent that he assigned the term and the 
landlord accepted the assignee as ttmant, 637. 

By the assignee of a lease that lie had as'^igned the term, 637. 

That the lessor assigned the reversion before breach, 638. 

To action by landlord for double value for holding over, 638. 

Of defendant’s release under a deed under the Bankruptcy Act, 
1861, 638. 

Of deed under the Bankruptcy Act, and that trustees elected to take 
the lease, 638. 

That defendant became bankrupt and offered to deliver up the lease, 

638. 

In actions for rent against executors and administrators, 583, 639. 
That premises were let for illegal purpose, 602. 

Action for use and occupation at common law; under the statute ; 
evidence in^ 196, 197. 

Bi/ and against assignee of reversion or tenancy ^ 197. 

By and against executory 198. 

Contract for hoard and lodging, 197. 

Action for rent under a demise ; demise how made, 199. 

Bease of incorporeal hereditaments, 199. 

Demise under cancelled deedy 199. 

Actions on covenants to pay rent ; after assignment, 199. 

Implied agreement to use premises in a tenant-like manner, 

200 . 

Actions on covenants and agreements relating to repairs ; mea- 
sure of damages, 201. 

On covenants and agreements relating to farming ; custom of the 
country, 204. 

Covenants for title; and quiet enjoyment; when implied ; mea- 
sure of damages, 205, 206. 

Warranty of premises being fit for habitation, 205. 

Bights and licihililies of assignees of lessor and lessee on covenants ; 

covenants running with the land, 207. 

Title when and how pleaded, 207, 208, 209. 

B eversion hg estoppel, 207. 

Assignment of rent without reversion, 208. 

Merger of term in reversion in fee ; rights and obligations as 
against tenants preserved, 208. 

Actions by executor of lessor for rent ; for breaches of covenant in 
lifetime of testator, 209. 

Action against assignee of lessee ; executor of lessee; mortgagee; 

assignees of bankrupt lessee, 211. 

Tenue in actions by and against assignees of lessm* and lessee : 

when local ; token transiiory, 211. 

Liability of executor of deceased tenant for rent ; and for breaches 
of covenant, 212. 

Action for double value, 215. 

2 s B 



946 


’ Index, 


Landloed and Tenant — continued, 

Plecu — continued. 

Action for double rent, 216. 

Liability of landlord for nuisance on demised premises^ 380. 
Effect of never indebted and non est factum, 630. 

What defences admissible under never indebted to count for use 
and occupation, 630. 

Sow far teyiant map dispute title of landlord, 630. 

Effect of claim htf morigagee of landlord, 630. 

Sefence that premises incapable of occupation, when available, 
631. 

Destruction of premises hg fire, 631. 

LiahUiig on covenants where lessor has not executed the lease, 

631. 

Counterpart of lease, proof of demise hg, 631. 

Plea of riens in arrear, applicable in replevin, not to count in co- 
venant, 632. 

Payment of rent after the dag appointed, 632. 

Plea that defendant was on the premises readg to pay the rent 
when it was due, but plaintiff not there readg to receive it, 

632. 

Deduction of taxes, rates and charges from the rent, 632. 

Payment of rent to a mortgagee, 630, 632. 

Surrender, how made, when to be pleaded, 634. 

Surrender bg operation of law, 634. 

Eviction, what amounts to, when to he pleaded, 635. 

Effect of eviction from part of the premises, 635. 

Assignment of term, how made, 636. 

Liability of lessee after assignment, 637. 

LiahiUlg of assignee of term, 637. 

Liability of lessor after assignment of reversion, 638. 

Lessee estopped from denying reversion in the lease, 636. 

Pleas to action by landlord for double value, 638. 

Lands Clauses Consolidation Act. 

Counts for coinpcnsation under, 145. Sec Company. 

Lease. See Landlord and Tenant ; Sale of Land. 

Leave and Licence. 

Plea of leave and licence, 740. 

Replication of a revocation of the leave, 741. 

Leave and licence cannot be pleaded to action on contract, 673, 674. 
In actions for tort, when proveable under the general issue and 
when to be pleaded, 740. 

Licence to enter land ; when revocable, 740. 

Acquiescence in creating nuisance may be defence on equitable 
grounds, 740. 

Revocation of licence may he pleaded, 741. 

New assignment when necessary to plea of licence, 741. 

Abuse of authority given by law constitutes a trespass ab initio; 
must be replied, 741. 

Legacy. 

Not recoverable at law as a debt, 47. 

Unless admitted by executor as received to the use of legatee, 47. 
Mode of pleading the title of the legatee of a term, 210. 

Lessor and Lessee. See Landlord and Tenant. 

Letters Patent. See Patent. 

Libel. See Defamation. 

Liberum Tenementum. 

Plea of, 802. See Trespass to Land. 

Licence, 740. See Leave and Licence. 
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Lien. 

Plea of a lien by a workman for work done upon goods, 742. 
by a common carrier, 743. 
by various tradesmen and artificers, 744. * 
by an attorney, 744. 
by bankers, 744. 
by insurance broker, 744. 
by factor, 744. 

by a pawnbroker for money advanced upon goods, 744. 
by unpaid vendor on stoppage in transitu, 745. 
by an agent entrusted with goods, under the Factors 
Act, 745. 

to a count for the detention of deeds that they were deposited as 
security for a debt, 745. 

Replication of a tender of the debt, 746. 

Lien^ when must be pleaded and when proveahle under a traverse 
of property^ 741. 

Lien for work done upon goods, 742. 

General lien when chargeable, 742. 

Right of sale, under lien or pledge, 743. 

Lien by pawnbrokers, 744. 

Lien under the Factors Acts, 745, 

Life Policies, 187. See Insurance. 

Lighterage. 

Indebitatus count by carrier for lighterage, 131. 

Lights. 

Count for obstructing the plaintiff*’8 windows, 347. 

by a reversioner for an obstruction to the light, 349. 

Claim of injunction to restrain obstruction of light, 341, 349. 

Plea of the general issue, 74<6. 

traversing the plaintiff’s possession of the house, 746. 
traversing the plaintiff’s right to the light, 746. 
in an action by a reversioner traversing the plaintiff’s right to the 
light, 746. 

justifying the erection of' an obstruction under the powers of a 
railway Act, 747- 

on equitable grounds that the defendant erected the obstruction 
with the consent of the plaintiff, 747, 
justifying an entry on tlie plaintiff’s land to remove an obstruction 
to the defendant’s lights, 747. 

Right to light undei' Prescription Act, 347. 

Custom of London to obstruct lights abolished, 347. 

Right of altering, enlarging, and improving lights, 348. 
Abandoning right to lights, 348. 

Repeated actions for continued obstruction, 348. 

Injunction against obstruction, 348, 349. 

Effect of not guilty ; defences under the Prescription Act, 746. 
Limitation, Statutes of. 

Plea of the Statute of Limitations, 644, 748. 

Replication in an action on a specialty of an acknowledgment within 

twenty years, 644. 

that the defendant was abroad when the cause of action 
accrued, 645. 

of the infancy of the plaintiff at the time of the accruing 
of the cause of action, 645. 

of the insanity of the plaintiff at the time of the accruing 
of the cause of action, 645. 

by an administrator to a plea of the Statute of Limita- 
tions that the intestate commenced an action within 
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Limitatioit, Statutes of — continued. 

six years which abated by his death, and that the 
plaintiff sued within a reasonable time after the deatl), 
645. 

to a plea of the Statute of Limitations by an adminis- 
trator that the plaintiff brought an action within six 
years against the deceased which abated by his death, 
and that the present action w'as commenced within a 
reasonable time after the grant of administration, 
616. 

of the Statute of Limitations to a plea of set-off, 691. 
Plea of the Statute of Limitations to an action on a Scotch bond, 646. 
Plea of a foreign law of limitation extinguishing the debt, 64*6, 
Limitation of actions on contracts ; statutes relating to, 639. 
Actions on simple contracts^ 639. 

Actions to recover moneg charged on land, 039. 

Arrears of rent or interest charged on land, 639. 

Actions on covenants, bonds, and other specialtg, 610. 

Lands and covenants to secure rent or interest charqed on land. 
640. 

Actions for debt on statute ; actions for calls, 640. 

Actions for penalties, 640. 

Actions for debts incurred hg Guardians of Unions, 640. 

Statutes of Limitation must he speciallg pleaded, 639. 

Lisahitiiies suspending the statute ; infancg ; coverture ; insanity ; 

plaintiff hegond seas ; defendant hegond seas, 641. 

Time v'hen limitation begins to run, 611. 

Subsequent disabilitg does not suspend the statute, 641. 

Fraudulent concealment of cause of action does not suspend the 
statute, 641. 

Date of cause of action, 611 ; on single bond, on bond with con^ 
dition, 641 ; on bill or note, 611, 

Commencement of the action, 642. 

Renewals of writ of summons to prevent operation of the statute, 
642. 

Proof of writ, 642. 

Computation ofpeHod of limitation, 642. 

Plaintiff mag bring new action after judgment reversed or ar- 
rested, 642. 

Renewal of s-im pie contract debts by promise to pay j promise im- 
plied from acknowledgment, 642. 

Conditional reneical, 612. 

Renewal by part payment and qi ay ment of interest, 642. 

To whom acknowledgment must be made, 643. 

Renewal by infant ; by married woman, 613. 

Acknowledgment required to he in writing ; signed by party or 
by his agent, 643. 

Renewed promise operates as a new cause of action, 643. 

Renewal applies to debts 643. 

Mode of declaring upon a promise to renew a debt barred by the 
statute, 217. 

Where the promise is conditional, 217. 

Renewal of specialty debts, 643. 

Acknowledgment by writing .signed by the debtor or his agent ; by 
part payment or satisfaction of principal or interest, 643. 
Acknowledgment need not he under seal, 644. 

Need not import promise, and need not be made to the creditor, 
644. 

Mode of pleading acknowledgment of specialty debt, 644. 
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LiMiTATioif, Statutes of — continued. 

Acknowledgment or •payment hy one of several joint dehtoi's^ does 
not revive the remedy against the others^ 64:4. 

Statute runs against such of joint debtors as are not beyond seas^ 
hut judgment against them no bar to subsequent actions against 
those beyond seas^ 645. 

Limitation wJiere action abates hy death of party ^ 645. 

W^here period expires after death of debtor but before action^ 645. 
Form of plea of the statute^ 644. 

In actions on simple contracts acknowledgment may be shown 
under replication talcing issue, 644. 

In actions on specialties the renewal must be specially replied, 
644. 

Limitation of actions for wrongs ; statutes relating to, 747. 
Disabilities suspending the statute, 748. 

Date of the cause of action ; where unforeseen consequences render 
an act injurious ; where the cause of action is fraudulently con- 
cealed, 749. 

Statutes of limitation creating or extinguishing rights of property, 
750. 

Liquidated Damages. 

Count on a covenant in a deed of sale of a business to pay liquidated 
damages in tlie event of defendant carrying on the business, 217. 
on contracts not to carry on business or to pay liquidated da- 
mages, 218. 

on covenants in leases to pay a certain sura as increased rent 
for non-observance of tbe covenants, 218. 
on a contract that a sliip should sail at a certain time under for- 
feiture of certain damages, 218. 

Plea of a set-otf of liquidated damages under a covenant or agreement, 
685. 

of a set-off of liquidated damages for not completing a building 
contract by a certain day, 685. 

Distinction between liquidated damages and penally ; con- 
struction of contracts as to, 217. 

Mode of suing upon contract with penalty, 217. 

Action for liquidated damages, 217. 

Livery Stable Keiper. 

Indebitatus count for the keep of horses, 68. 

Count against a livery stable keeper for not taking care of a horse, 90. 
Has no lien for keep of horse, 742. 

Loan Society. See Friendly Society. 

Local Action, 2. 

Local and Personal Acts. 

General issue by statute under, 706. 

Limitation of actions under, 748. 

Notice of action under, 759. 

Local Board of Health. 

Declaration by and against, 31. See Public Health. 

Local Government Act. 

Actions for anything done under, 392. 

Lodging. 

Indebitatus count for the use of lodgings, 197. 

for board and lodging, 197. 

Loss. 

Counts upon policies of insurance for loss of ship, etc., 181, 

Plea traversing the loss, 612. And see Insurance. 

Lost Bill. 

Plea ill action on a bill that the bill has been lost, 534. 
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Lost Bill — continued. 

Defence of lost hill ; indemnity against lost hill under the C. L. P. 
Act, 1854, 534. And see Bills of Exchange. 

Lost Oeant. r 

Pleas of lost grant, 810, 812. See Grant. 

Lotteet. 

Plea that money received was deposited as subscription to a lottery 
upon a race, 591. 

that money covenanted to be paid was for the purchase of land to 
be sold by lottery, 602. 

Lotteries prohibited, 591. 

Sales hy lottery prohibited and lands or goods forfeited, 591. 
Luggage. 

Counts for loss of passengers* luggage, 135. See Carrier. 

Lunatic. 

Plea of insanity, 606. And see Insanity. 

justif\’ing tl)e imprisonment of a lunatic, 797. 

May appear in person or hy attorney^ 6. 

Confinement of, under Act regulating care of lunatics, 797. 


Machine. 

Count for not delivering a machine by agreed time, 244. 

Damages for non-delivery, 244. 

Machinery. 

Count for negligence in not fencing machinery under the Factory Act, 
375. 

Magistrate, 345. See Justice. 

Maintenance. 

Counts for maintenance, 350. 

Pleas of illegality on tlie ground of maintenance, 646. 

Statute against champerty and maintenance, 350. 

Purchase by the attorney in a suit of the ptroperty to he recovered, 
646. 

Contract to pay attorney a proportion of the property, 646. 
Attorney taking security upon the property, 646. 

Malicious Prosecution. 

Count for a malicious arrest on a capias obtained hy the false and ma- 
licious pretence tliat tliere was a cause of action, 351. 
for a malicious arrest on a capias obtained by the false and ma- 
licious pretence that iiic piaintiif was about to quit England, 
352. 

for malicious arrest on final proces.s, 353. 
for maliciously issuing a writ of extent, 353. 
for maliciously issuing a writ of fi.fa., 354. 
for maliciously filing a petition for adjudication in bankruptcy, 
354. 

for a malicious prosecution on a charge of felony, 354. 
for malicious prosecution on criminal charges, 355. 
for malicious prosecution against magistrates, 345, 356. 

Plea of the general issue, 750. 

traversing the termination of (he proceedings, 750. 

Action for malicious arrest and prosecution, 350. 
Termindiion of the proceedings in plaintiff" s favour, 350. 

A hsence of reasonable and probable cause, 360. 

Malice of the defendant, 351. 

Damage, 351. 

No jurisdiction in the county court, 351. 

Arrest on mesne process ; under Absconding DtLtors Act, 
351. 
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Malicious Peosecution — continued. 

On final process^ judgment must he set aside before action^ 
353. 

Of person privileged from arrest^ not ground %f action, 353. 
Arrest on ca. sa. indorsed for more than was due ; special 
damage, 353. 

Summary remedy for malicious petition in bankruptcy, 354. 
J^ros cution of criminal charge ; remand, 355. 

Distinction between malicious prosecution and trespass, 411, 
750. 

JEff'ect of plea of not guilty, 750. 

Termination of proceedings must he traversed, 750. 

Mandamus. 

Count for a mandamus against a joint-stock company to register the 
plaintiff as a shareholder, 356. 

against a railway company to assess compensation foT land taken, 
357. 

against a local board of health to levy rate to pay debt, 357. 
Indorsement of writ claiming a mandamus, 357. 

Claim for a writ of mandamus following a count for the same cause of 
action, 358. 

Writ of mandamus under the C. Z. P. Act, 1854 ; when it lies ; 
proceedings to obtain, 356. 

Will not lie for specific performance of contract, 356. 

No limUation of timej'or claim of mandamus, 357. 

Manor, See Coi’yuold ; Custom. 

Marginal Note. 

Of judgment recovered, 625. 

Of dem urrer, 822. 

Marine Policies, 181. See Insurance. 

Market. 

Indebitatus count for tolls in a market, 260. 

Count for disturbing the plaintilf’s market, 358. 

Marriage, 

Count for breach of a promise to marry witliin a reasonable time, 219. 
for breach of a promise to marry on a particular day, 219. 
for a breach of a promise to marry where the defendant has 
married another j)erson, 220. 

for breach of a promise to marry subject to the consent of an- 
other {>erson, 220. 

on a promise to j)ay a sum of money in consideration of the 
plaintiff marrying a particular person, 220. 

Plea of tin; general issue, 647. 

that the time for the marriage had not elapsed, 647. 
that the plaintiff and defendant mutually rescinded the contract, 
648. 

that the plaintiff exonerated the defendant from his promise, 648. 
that after making the promise the defendant discovered that the 
plaintiff was not chaste, 648. 

that at the time of making the promise the defendant was married, 
as the plaintiff knew', 648. 

Mutual promises to marry, 219. 

Promise to pay a sum in consideration of marriage, 219. 
Promise to marry within a reasonable time, 219. 

Promise by person already married, 219. 

Breach of promise by marrying third party, 219. 

JSxecutor or administrator cannot svx for breach of promise 
to deceased, 219. 

Measure of damages, 219. 
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Mabbiage — continued. 

Parties are incompetent witnesses^ 219. 

Effect of the general issue^ 647. 

YVhat defences available, 647. 

Rescission of the promises, 648. 

And see Husband and Wife. 

Mabbied Woman. 

Cannot appoint attorney, must appear and plead in person, 6, 449, 
598. 

When to he joined in action^ on contracts, 171 ; for wrongs, 338. 

Coverture pleaded in abatement, 473 ; in bar, 598. 

Effect of judicial separation or order for the protection of property, 
173. 

And see Abatement; Husband and Wife; Mabbiagb. 

Masteb and Servant. 

Indebitatus count by servant for wages, 220. 

Count by serrant for refusing to receive him into service, 222. 

for not receiving into service with statement of damage, 222. 
for wrongful dismissal, 222. 

on contracts of yearly hiring in various services for wrongful 
dismissal, 223. 

on special contracts of service for wrongful dismissal, 223. 
by a domestic servant for wronjrful dismissal, 224. 
by servant against administrator of master on a promise of the 
latter to pay the plaintiff* a sum of inonry for remaining in his 
service till his deatli, 221. 

by employer against servant for leaving the service, 224. 
by employer against servant for neiiligenfly doing work, 225. 
for enticing away tlie plaint iirs servant, 359. 
for receiving and harbouring the plaintiff’s servant, 359. 
for procuring a singer engaged at a tlieatre to break her engage- 
ment, 359. 

for the loss of services by the seduction of servant, 359. 
for loss of service caused by assault on plaintitf’s son and ser- 
vant, 300. 

for loss of service caused by servant being bitten by defendant’s 
dog, 360. 

for loss of service by removal of children from custody of parent, 
301. 

against the master for injuries by the negligent driving of ser- 
vant, 361. 

against hirer of carriage for negligence of driver, 362. 
against owner of public conveyance for negligence of servant, 
362. 

against the master for an injury done by a servant in the course 
ot his employment, 362. 

by a servant against his master for employing him to work upon 
an unsafe scaffolding, 362. 

for providing unsafe and dangerous instruments and materials 
for the servant’s use, 364. 
for not fencing machinery, 364, 375. 

Plea of the general issue, 648. 

Traverse of the dismissal, 649. 

Plea to a count for a wrongful dismissal, that the service was deter- 
mined by due notice, 649. 

Replication that the notice was waived, 649. 

justifying a dismissal on the ground of incompetency, 649. 

justifying a dismissal on the ground of misconduct, 650. 

Pleas of misconduct in various situations, 650. 
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Mastee ani> Servant — continued. 

Plea that plaintiff was hired on the terms that he should forfeit his 
wages if he got drunk, which he did, 651. « 

that plaintiff did not perform the services during the period for 
which he claimed wages, 651. 
of not guilty, 750. 
denying the service, 751. 

that the injury was done by a fellow-servant of the plaintiff, 751. 
Form of action for wagea and for wrongful dismissal, 220. 
Contracts of sendee must be correctly described, 221. 

Contracts of service for indefinite time, 221. 

Contract with domestic servants, 221. 

Custom of trade as to determining service, 221. 

Contracts implied from continuing service, 221. 

Action for enticing away servant; receiving and harbouring 
servant, 359. 

For seduction of servant ; allegation and proof of service i ser- 
vices of daughter, 359, 360, 751. 

Action for loss of services by injury to servant, 360. 

Action by parent for loss of services of child, 361. 

Liability of master for the negligence of servant ; acts hetfond the 
scope of the employment ; negligence of contractors, 361. 
Liability of master to servant for injury arising from the negli- 
gence of a fellow servant ; what is common employment i Lia- 
bility for extraordinary risks ; for insufficient number of ser- 
vants ; for incompetency of a felloiv servant ; for providing 
bad materials or instruments for work, 362, 363. 

Fffect of the general issue ; to indebitatus count for zoages ; to 
special count on a contract of service, 648. 

What matters must be specially pleaded, 648. 

Fleading justification of dismissal for misconduct, 649, 650. 
Fjffect of not guilty in actions for enticing away or seducing 
servant; in actions against master for injuries done by 
sei'vant ; in actions by servant against master, 750, 751. 
Mayor's Court. 

Pleas of foreign attachment in the Mayor’s Court, 496. 

Objections to the jurisdiction of, how to be made, 496, 629. 
Medical Attendance. 

Indebitatus count for attendance, medicines, etc., 225. 

Counts against medical men for negligence and unskilfulness, 364. 

Plea to action by surgeon that he was not duly examined and approved, 
601. 

Medical attendance ; registration under the Medical Act, 225. 
Action, for professional charges ; cannot he maintained without 
proof of registration ; want of registration need not be pleaded, 
225. 

Fegistration must he proved under general issue, 651. 

Might of physician to sue for fees, 225. 

Apothecaries Act; Apothecary cannot recover without proof of cer- 
tificate, 226. 

Merchant Shippino Act. 

Count for not delivering up ship’s register under, 276. 

for negligent navigation under, 371. 

Plea of compulsory pilotage under, 754. 

Meroeu. 

Plea of merger of a simple contract debt in a covenant, 651. 

Plea of merger by judgment recovered, 624, 652. 

Mergei' of debt in higher security, 651. 

Bond or covenant given for simple contract debt, 651. 
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Mbbgeb — continued. 

Judgment recovered on simpU contract or specialty dehty 651, 624. 
Judgment recovered on debt of record^ 651. 

The security must he given for same debt and between the same 
partieSy 651. 

The defence must he specially pleaded^ 652. 

Mebite Pbockss. 

Counts for malicious arrest on mesne process, 351, 352. 

Pica justifying imprisonment under mesne process, 773. 

See Process. 

Mesite Profits. 

Count for mesne profits and the costs of an ejectment, 421. 

When recoverable in action of ejectment ^ 421. 

Message., 137, 285. See Carrier ; Telegraph. 

Metropolis Management Acts. 

Actions for anything done under ; notice of action; limitation; 
venue; general issue by statute; tender of amends ; 364, 365. 

Metropolitan Building Act. 

General issue, limitation, notice of action, etc., in action for any^ 
thing done u ruler, 706, 749, 759. 

Mill. 

Count for direrting the water from a mill, 428. 

for penning back the water so as to impede plaintiff’s mill, 428. 
Pleas of prescriptive right to use water for a mill, 808. 

of right to use water for a mill by non-existing grant, 810. 

Mines. 

Count for trespass to a mine, .365, 419. 

for working a mine near the plaintiff’s land, whereby it lost its 
support, 365. 

against tlie owner of an adjacent mine for removing barriers, 
whereby water flowed into the })laintiff’8 mine, 365. 
against owner of adjacent mine for pumping up water which 
flowed into plaintiff’s mine, 3()5. 
against the owner of a mine for not properly fencing the shaft, 
whereby the jilaintiff’s liorse fell in and was killed, 365. 

Pleas justifying trespasses under rights to dig minerals, 805. 
Mischievous Animal. 

Count for knowingly keeping a fierce dog which injured the plaintiff, 366. 
A like count in respect of an injury to pl.aintiff’s apprentice, 367. 
against a corporation, 367. 
for keeping other mischievous animals, 367. 
for keeping fierce dogs which worried plaintiff’s sheep and 
cattle, 367. 

for knowingly keeping a dog wliich destroyed plaintiff’s 
game, 367. 

for knowingly driving a vicious horse, 367. 
for driving a bull in the street which injured the plaintiff, 
367. • 

for knowingly keeping and selling diseased cattle, 367, 368. 
Plea of the general issue, 752. 

Plea justifying seizing cattle as a distress damage feasant, 800. 

Action for knowingly keeping a mischievous animal ; negligently 
keeping animal not the ground of the action ; knowledge of 
mischievous character ; allegation and proof of mischievous 
character, 366. 

Injuries by animals straying on highways, 366. 

Trespasses by animals, 366, 416. 

Injuries to cattle and sheep by dogs, 367, 752. 

Ownership of dog, 367. 

Effect of not guilty, 752. 
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Misjoindeb op Counts, 11. See Joinder of Counts. 

Misjoinder of Parties. 

Misjoinder of parties in actions on contracts ; consequences of ; 
how amended, 409, 470. 

Misjoinder of plaintiff or defendant in actions for wrongs, 707. 

And see Abatement ; Parties. 

Misnomer. 

Count by a plaintiff described in the writ by a wrong name, 15. 

against a defendant described in the writ by a wrong name, 15. 

Consequences of misnomer ; in the writ ; in the declaration', how 
amended ; name idem sonans, 4. 

Initial letters or contractions in written instruments, 4. 

Misnomer cannot be pleaded in abatement, 468. 

And see Parties. 

Mistake. 

Equitable pleadings of mistake, 572. 

Money paid by mistake of fact ; of law ; when recoverable, 50. 

Mistake rectified inequity; when ground for equitable pleading , 
569. 

Money Count, 35. See Indebitatus Count. 

Money Lent. 

The coTiirnon indebitatus count for money lent, 41. 

^Vhen common count for money lent applicable ; for loan on simple? 
contract ; for money deposited ic 'ith banker ; for loan on mort- 
gage without covenant ; for money lent on condition, 41. 

Effect of 1. 0. U. ; of check, 41. 

Money lent for illegal purpose, 42. 

Effect of plea of never indebted, 464. 

Money Paid. 

The common indebitatus count for money paid, 42. 

When common count for money paid applicable; where actual 
payment of money of plaintiff ; what is equivalent to pay- 
ment, 42. 

Payment at request of defendant ; request implied; from course 
of dealing , from notice without dissent ; from wrongful act of 
defendant, 42. 

Payment under leyal compulsion, 42. 

Debt jiaid by a surety ; payment of acceptance by an indorser ; 
contribui ion between co-debtors, 43. 

Payment under indemnity, 43. 

Payment in execution of a void contract : of an illegal contract, 
44. 

Effect of plea of never indebted, 464. 

Money Received. 

The common indebitatus count for money received, 44. 

When the count for money received applicable, 44. 

Money ; what is equivalent to money, 44. 

Money must belong to the plaintiff; money of the plaintiff's wife, 
44 . ^ 

JI! J.I* 

Money received by tenant in common, 44. 

By sheriff in execution of tvrit, 44. 

When assignee of debt can claim for money received ; effect of 
order by creditor or debtor to pay third party, 45. 

Agent receiving money for principal ; agent receiving money 
from principal to pay over to third party ; effect of ac- 
counting by agent ; agent holding money after revocation of 
authority, 45, 4(). 

Trustee not liable at late for trust-money ; may he charged after 
admission that trust executed, 46, 47. 
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Monet Received — continued. 

Hvshand cannot claim separate money of wife in the hands of 
trustee, 47. 

Executor or administrator, when chargeable for money received ; 
cannot he sued at law for legacy, 47. 

Money u>rong fully obtained by defendant ; by mistake ; by frau- 
dxdent misrepresentation ; under fraudulent contract, 47. 

Money wrongfully paid to defendant, 47. 

Fees recewed under claim of office, 47. 

Goods wrongfully obtained and converted into money ; goods 
wrongfully seized and sold by sheriff, 48. 

Money paid for consideration which has failed, 4S ; money paid 
for void or forged hills, notes, shares, securities, and documents, 
48. 

Partial failure of consideration ; complete failure of part, 49. 

Money paid under duress of person; of goods; under extor- 
fion and oppression ; by abuse of legal process ; under dis- 
tress, 48, 49. 

Money paid under illegal demand ; excessive fees and overcharges, 
50. 

Money paid upon disputed claim : recovered in action ; voluntary 
payment, 50. 

Money paid under a mistake of fact ; under a mistake of law, 
50. 

Money paid upon illegal contract; for illegal purpose; money 
deposited with, stakeholder for a wager ; parties not in pari de- 
licto ; after execution of illegal purpose, 51. 

Effect of plea of never indebted, 465. 

Mortgage. 

Count on the covenant for repayment of the mortgage money, 226. 

on a covenant in a mortgage deed to keep up a policy as se- 
curity, and to pay premiumH, 226. 
on a covenant in a mortgage of leaseholds to observe the cove- 
nants in the lease and to insure, 227. 
on a covenant to pay interest on the mortgage debt, 227. 
on a bond of guarantee for payment of the interest on a mort- 
gage debt and the premiums on a policy, 227. 
by mortgagor against mortgagee of chattels for selling before 
default, 227. 

Plea of the general issue, 653. 

Plea that plaintiff sold the property and satisfied the debt with the 
purchase-money, 653. 

Cognizance in replevin by a mortgagor as the bailiff of the mortgagee, 
779. 

Pleadings on equitable grounds in actions upon mortgage deeds, 
574. 

Actions on mortgage deed, 226. 

When mortgage debt recoverable as money lent, 226. 

When covenant implied in mortgage deed, 226, 652. 

Summary jurisdiction to stay proceedings on payment into 
court of principal and interest due, 226, 653. 

Staying ejectment by mortgagee ; provisions of C. L. P. Act, 
relating to, 653. 

Payment of rmt to mortgagee, 630, 632. 

Mortgagee of chattels, 227, 395. 

LiahiUtg of in dealing with the chattels, 395. 

Limitation of action for mortgage debt and interest, 639, 
653. 

Distress by mortgagor as bailiff of mortgagee, 779. 
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Mutual Cebuit, 681. See Sbt-ofp. 

Nahe. 

Names of the •parties how to he stated^ 4. * 

Names of title and dignity, 4. 

Name designated by initial letter or contraction, 4. 

Deed executed by a •wrong name, 4. 

Process made out in •wrong name, 15, 773. 

And Bee Misnomee. 

Necbssabies. 

Replication to plea of infancy, that debt was for necessaries, 606. 
Authority of •wife to bind husband for, 172. 

Liability of infant for, 606. 

Neobssitt. 

Plea of right of way of necessity, 814. 

Negligence. 

Count for injuries by the negligent driving of the defendant, 369. 
for negligent driving of defendant’s servant, 361. 
for negligent driving where the damage occurred in endeavour- 
ing to avoid a collision, 370. 

for an injury from negligently leaving horses unattended, 371. 
for negligently spurring horse on highway, which kicked plaintiff, 
371. 

for negligently navigating a ship against the plaintiff’s, 371. 
other counts for negligent navigation, 372. 
for leaving wreck in navigable channel, 372. 
for negligently placing piles in a channel, 372. 
for negligently driving a train against the plaintiff, 372. 
against a railway company for negligence in managing an engine, 
whereby the plaintiff’s property was burned, 372. 
against a railway company for negligence of the porter who 
knocked the plaintiff down with a truck, 373. 
against a railway company for neglecting to light their station, 
whereby the plaintiff feU and was injured, 373. 
againstrail way companies for negligence in keeping andregulating 
stations, lines of tratlic, etc., 373, 371. 
against railway companies for negligence concernhig crossings of 
line, 374. 

against a railway company for neglecting to maintain fences, 
331, 374. 

for negligently pulling down the house adjoining the plaintiff’s, 
374. 

for negligently underpinning party- wall, 375. 
for negligently constructing and keeping sewers, 375. 
for negligence in not fencing machinery, 375. 
for negligence in lending a dangerous macliine, 375. 
for negligently exposing dangerous machine on highway, 375. 
for negligently keeping fires, 375. 
for negligence in state of private premises, 375, 376. 
against commissioners, trustees, etc., of public works, for negli- 
gence, 376. 

for negligently keeping cellars, etc., open adjoining highways, 
377. 

by the executor or administrator of person killed by the negli- 
gence of the defendant, under Lord Campbell’s Act, 326 ; and 
see Executoe. 

against a master for negligence of his servant, 361. 

Pleas. 

Not guilty, 752. 
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N EGLIGENCE — continued. 

Pleas — continued. 

In an action for negligent driving traversing that the carriage was the 
plaintiff^'s [or defendant’s], 754. 

In a like action traversing tliat the carriage was under the care of the 
defendant, 754. 

To a count for a trespass that it was caused by the plaintiff’s own 
negligence, 754. 

To a count for a trespass by a collision that it was caused by the plain- 
tiff’s negligent driving, 754. 

To action for negligent navigation of ship, that it was under the charge 
of a qualified pilot, under Merchant Shipping Act, 754. 

Action for negligence, ivlienit lies, 368. 

Evidence of negligence ; presiunpiionf rom accident, 368. 
JExtraordinary accklents, 369. 

Accidents on railways, 369. 

Contributory negligence of plaintiff', 369, 752. 

Declaration must show breach of duty ; where duty arises from 
contract ; where it arises independently of contract, 369. 
Distinction between negligence and trespass, 369, 370. 

JS^egligent navigation ; jurisdiction of Admiralty Court ; liability 
of owners under Merchant Shipping Act; negligence of pilot, 
371. 

Liahilitif of public trustees, commissioners, etc., for negligence, 
299, 361, 376. 

'Negligence of government officers, 376. 

Liability of master for negligence of servant, 361, 370 ; and see 
“Master and Servant.” 

Negligence of contractors, 361. 

Djfect of not guilty in actions for negligence, 7o2. 

Contributory negligence of plaintiff, when must he pleaded, 752. 
Dffecl of not guilty in action for negligent driving, 753. 

Effect of not guilty in action for negligent navigation ; Admiralty 
regulations ; incapacity of pilot, 754. 

Liability for negligence of partner, 754. 

Kever Indebted, 461. See General Issue. 

New Assignment. 

Commencement of new assignment of other causes of action than 
those yileaded to, 457. 

New asaignment where the plaintiff also replies to the same pleas, 
457. 

to two pleas, one of which is replied to and the other 
not, 457. 

Second new assignment after plea to previous one, 457. 

Under an indebitatus count, of another debt than that pleaded to, 656. 
Under a special count, of the breach of another contract than that 
pleaded to, 656. 

Under a special count, of other breaches of the contract than those 
pleaded to, 656. 

New assignment to a plea of judgment recovered, 628. 

New assignment to plea of bankruptcy, for breaches of covenant since 
the bankruptcy, 656. 

New assignment to^lea of eviction by lessee, for breaches before the 
eviction, 657. 

New assignment of other wrongs, 755. 

of an excess, 756. 

to pleas of right of way and right of common, 757. 
to a plea of right of way, of a trespass extra viam and 
of excess, 757. 
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New Absigkment — continued. 

to a plea of ri^ht of common, of excessive trespass in 
removing obstructions, 757. 
in an action for the wrongful conversion ^f goods, 757. 

Plea to a new assignment, 457. 

Relinquishment of pleas, where defendant suffers judgment by default 
or pays money into court as to the cause of action newly assigned, 
657, 758. 

New afisignmenty what it is and where necessary^ 653. 

Unnecessary lohere the plea is general, 654. 

Where plea limited to party unnecessary to new assign to re- 
sidue, 654. 

New assignment must he for another cause of action ; or for ex- 
cess, 654, 755. 

New assignment must he within the declaration ; and within the 
particulars delivered, 654. 

New assignment of causes of action charged in other counts un- 
necessary, 654. 

Where both replicalion and new assignment necessary, 655. 

New assignment does not admit the truth of ths plea, 655. 

Pleading to new assignment ; effect of plea in denial ; defendant 
cannot repeat former pleas, 655, 756. 

Practice of new assigning separately to several pleas before the 
C. L. P. Act, 655. 

Provisions of the A ct relating to ; one new assignment only to he 
pleaded to any number of pleas ; no pleas to he repeated with- 
out leave, 655. 

Judgment by default on new assignment ; relinquishment of pleas ; 
costs, 656. 

New assignment in actions for wrongs ; for other causes of action 
and for excess, 755. 

Replication of excess rendering defendant a trespasser ab initio, 
755. 

New assignment to pleas of right of way ; of trespasses on other 
spots ; and of trespasses not in exercise of the right, 757. 

New assignment in action for the conversion of goods ; for con- 
version of other goods ; of same goods upon other occasions, 

757. 

NEWSrAPER. 

Plea of apology and payment into court to an action for a libel in a 
newspaper, 726. 

See Defamation. 

Nil Debet. 

Plea of, not allowed in any action, 462. 

Nolle Peoseqpi. 

Nolle prosequi to the whole declaration, 657. 

to particular counts, 657. 
to part of the causes of action, 658, 
to part of the claim to which defendant has pleaded 
and judgment by nil dicit to the part unanswered, 
658. 

as to one of several defendants in tort, 758. 

Confession of plea to the further maintenance or puis darrein continu- 
ance, 658. 

Replication to plea of set-off, admitting the set-off and nolle prosequi, 
690. 

Replication admitting part of the set-off, and nolle prosequi to that 
amount, and traversing the residue, 690. 

Nolle prosequi; to whole action ^ to one of several counts j to 
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part of count; in actions for wrongs to one of several defen* 
dants, 657. 

Defendant entitled to costsy 657. 

Confessing defence to further maintenance ; or puis darrein con. 
tinuancCy 452, 658. 

Wh^^'e plea puis darrein continuance pleaded with other pleaSy 
452, 658. 

Nolle prosequi where defendant pleads to part of claim leaving 
part unanswei'edy 658. 

Nolle prosequi as to part demurred tOy 823. 

Non Assumpsit, 465, 467. See Genebal Issue. 

Non Cepit, 777. See Replevin. 

Non Damnificatus. 

Plea tliat tlie plaintiff was not damnified, 604. See Indemnity. 

Non Detinet, 72^ See Detention. 

Non est Factum, 467. See Geneeal Issue. 

Non-Joinder of Parties. 

Non. joinder of parties in actions on contractSy consequences of and 
how amendedy 469, 470. 

Non-joinder of plaintiff or defendant in actions for wrongSy 708. 
And see Abatement; Parties. 

Non Pros., judgment of, 1, 5. 

Not Guilty, 697. See General Issue. 

Notice of Action. 

Plea that no notice of action was given ns required by statute, 760. 
Notice of action ; required hy particular statutes^ 758. 

When want of notice must he pleaded specially y 758. 

Slatules requiring notice of actiony and admitting objection under 
general issuey 759. 

Meaning of acting under or in pursuance of statute y 760. 

Notice of Dishonour, 99, 523. See Bills of Excuanoe. 

Notice of Distress. 

Count for selling without notice, 321. See Distress. 

Notice to Plead, 434. 

Notice to Quit. 

Counts for holding over after notice, 215, 216. 

Plea that the tenancy was determined by notice, 635. 

Plea tliat service was determined by notice, 649. 

Replication tliat the notice was waived, 649. 

Notice to Reply, Rejoin, etc., 453. 

Noting Bills. 

Charging the expense of noting as damages, 95. 

Noting inland bill, 95. 

Noting foreign hilly 104. 

Nuisance. 

Count for placing an obstruction on a highway, which the plaintiff 
fell over, 377. 

for keeping an obstruction on a highway unguarded, whereby 
the plaintifi'’8 carriage was upset, 378. 
for injuries caused by other nuisances on liighways, 379. 
for keeping a dangerous cellar open adjoining public higliway, 
379. 

for other nuisances on premises adjoining public ways, 380, 381. 

for obstructing public riglits of way, 381. 

for obstructions and nuisances on private ways, 381. 

for injury caused by setting spring-guns, 381. 

for setting dog-traps and spears, 381. 

for nuisance and obstruction to public navigable rivers, 881, 
382. 
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K UISAKOE — continued. 

Count for a nuisance in polluting the water under the plaintiff’s land, 


382. 

for a nuisance to the plaintiff’s dwelling-house by causing of- 
fensive smells, 382. 

for a nuisance in carrying on a noxious manufacture on the 
adjoining land, 382. 

for carrying on a manufacture of iron causing a nuisance by the 
noise, 883. 

for carrying on a manufactory causing a nuisance by smoke, 


383. 


against the occupier of the adjoining property for keeping of- 
fensive drains, 383. 

for keeping a badly-constructed sewer, the contents of which 
overflowed on the plaintiff’s premises, 383. 
for building a projecting comice over the plaintiflTs land, 
383. 


for keeping a dangerous chimney, which fell on to the plaintiff’s 
house, 383. 

Plea of not guilty, 761. 

justifying a trespass to abate a nuisance, 761. 
justifying the removal of coping-stones overhanging the defen- 
dant’s land, 763. 

justifying the removal of nuisances on a public highway, 
817. 


Other pleas justifying the removal of nuisances, 763. 

Plea on equitable grounds that the nuisance was erected with the con- 
sent of the plaintiff', 763. 

Nuisance ; public and private^ 377. 

Actions for public nuisance will not lie xmthout special damage^ 
377 ; what amounts to special damage^ 378. 

Obstructions to highway, 377. 

Dedication of hightoay subject to obstruction or right, 378. 
Repeated action for continued nuisance ; damages for continuing 
nuisance, 378, 394. , ^ 

Injunction to restrain nuisances, 343, 378. 

Liability for dangerous cellars, etc., near highway, 379. 

Liability for dangerous state of private premises, 379. 
iVko liable for injuries caused by real property, 379, 380. 
Nuisances of smoke, noise, smells, noxious trades, etc.y 382. 
Increase of previous nuisance, 382. 

Reversioner cannot sue for temporary nuisance, 383, 394. 

Rffeci of not guilty, 761. 

Carrying on noxious trade, 382, 762. 

Righl of entry on land of another to ahate nuisance, 762. 

Nul Tiel Record. 

Plea of nul tiel record, 621. 

Replication to the plea of nul tiel record where the record is of the 
same court, 621. 

Same where the record is of another court, 622. 

Replication of nul tiel record to plea of judgment recovered in the 
same court, 628. 

Same to plea of judgment recovered in another court, 628. 

Issue of nul tiel record ; trial by record, 621 ; notice to produce 
the record; amendment of judgmenl pleaded, 622. 

When a plea consists partly of matter of record and partly of 
facts, the replication should take issue, 621. 

And«ee Judgment. 

NtTNQUAM Indebitatus, 461. See Genebal Issue. 
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Officebs of Excise. 

Actiona against for oficial act ; notice of action ; tender of amends ; 
limitation of action ; venue ; general issue^ 384. 

OfFIOIAIi L^QiriDATOB. 

Count for calls made by official liquidator, 144. 

Plea that official liquidator was not duly appointed, 661. 

Official liquidator to bring or defend actions in name of the com^ 
pany, 29. 

Officiai. Manages. 

Commencement and conclusion of declarations by and against an offi- 
cial manager, 29. 

Obdeb of Judge. See Judge’s Obdeb. 

Obdeb of Pleas, 445. See Plea. 

OVfiBSEEBS. 

Commencement and conclusion of declaration by and against overseers, 
82. 

Oteb. 

Profert and oyer abolished^ 10, 438. 


Packed Pabcel. 

Oi^ercharges by carrier for^ 126. See Cabbieb. 

Pabent. 

Action by po/rent for loss of services of childy 360, 361. 

Pabish. 

Declaration by or against guardians of a parish, 32. 

by or against tlie churchwardens and overseers, 32. 

Count for use and occupation of parish property, 198. 

Avowries and cognizances for parish rates, 783. 

Pabliament. 

Count against the returning officer at an election for refusing to re- 
ceive the plaintiff’s vote, 325. 

’ for the penalty for bribery at an election, 233. 

Pabttculabs of Demand. 

Form of partlbulars of demand, 55. 

for special indorsement of writ, 57. 
of breaches in actions for the infringement of pa- 
tents, 386. 

of claim under Lord Campbell’s Act, 328. 
Particulars to he delirered with indebitatus counts ; consequences 
of not delivering, 55. 

Effect of giving credit for payment or set-off, 65, 56. 

Order for particulars under special count, 55. 

In action for wrongs, 55. 

In actions for infringement of patents, 55, 386. 

In actions under Lord Campbell' s Act, 55, 328. 

Object of particulars ; evidence restricted to ; particularity neces 
sary, 66. 

Copy of, annexed to the record; does not form part of the record 
67. 

Special indorsement on the writ considered as particulars ; amend 
ment of, 57. 

Pabttculabs of Pleas. 

Form of particulars of set-off, 683. 

of objections to patent to be delivered with pleas,' 766. 
of objections to copyright to be delivered with pleas, 719. 

When ordered, 445. 

Particulars of set-off, 65, 446, 683. 

Particulars of objections to patent to be delivered withpleai 
766. 
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Pabticttlahs op Pleas — continued. 

Particulars of ohjections to copyright^ 719. 

Of plea of frauds 685. 

Of justification of libel. 724. * 

Oflieni^A^, 

Of payment^ 660. 

Of payment Mo Courts 665. 

Pabties. 

Names of parties ; how stated in declaration ; names qf dignity^ 

4. 

Initials and contractions in written instruments^ 4. 

Misnomer ; consequences of; how amended^ 4 ; cannot be pleaded 
in abatement^ 468. 

Number of parties ; all parties must be joined; unless incorpo- 
rated^ 6. 

Joinder of too many plaintiffs^ 5. 

Declaring against some only of defendants named in 6. 
Character in which the parties sue or are sued ; how pleaded ; how 
denied^ 6, 6. 

Capacity of the parties ; appearing in person ; or by attorney ; 
competency to appoint attorney ; personal disabilities ; marriage ; 
infancy ; lunacy^ 6. 

Parties to actions on contracts^ joint and several contracts, 471. 
Mujoinder and non-joinder of parties to actions on contracts, 
469. 

Misjoinder and nonjoinder of parties to actions for wrongs, 707. 
And see Abatement. 

Partneb. 

Commencement of declaration by a surviving partner, 15. 

against a surviving partner, 16. 
by the assignees of a bankrupt partner 
and the solvent partner, 24. 

Indebitatus count by a surviving partner on causes of action accrued 
to the firm, 230. 

Count by the surviving drawer of a bill of exchange against the ac- 
ceptor, 104. 

against a surviving partner, 230. 

for breach of an agreement to enter into partnership, 230. 
on a covenant in a partnership deed, to carry on the business 
in a certain way, 230. 

on a covenant in a deed of dissolution of partnership not to 
continue the business, 218, 263. 

Plea to a note that defendants drew it on behalf of a mining company 
in which plaintiff was a partner, 659. 
to a note that one of the plaintiffs indorsed jointly with the de- 
fendant, 659. 

by a retired partner that plaintiff accepted the new firm as his 
debtors in discharge of the old firm, 659. 
of non-joinder of co-plaintiff or co-defendant, 468, 707. See 
Abatement. 

Partners must sue and be sued jointly in actions upon contracts ; 
consequences of nonjoinder, variance or plea in abatement, 

227. 

Contract made in partnership name, who to sue or be sued upon it, 
,227. 

Secret and ostensible partners, 228. 

Contract made with one partner in his own name, 228. 

Contract made by one partner in his own name, 228. 

Liability of partner when not an actual party to the contract, 228. 
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Pabtnbb — eontinved, 

Penon may take share of proJUs/or advances or for services tdth^ 
out heiuy a partner^ 228. 

All persons supposed to he entitled may he joined as co^laintiffs, 
229. 

Partners cannot sue one another at law upon matters involving the 
partnership accounts ^ 229. 

Partners can sue one another on express contracts and on matters 
independent of partnership^ 229. 

One partner may sue anotdier for advance f or after final balance of 
account^ 229. 

Jurisdiction of county court in action for balance of partnership 
account, 229. 

Effect of change or dissolution of partnership upon contracts ^ upon 
guarantees given to the firm, 229. 

Actions by and against surviving partners, 230, 

Action for injury to joint pro}terty, 38-t. 

Plea in abatement of non joinder of party jointly entitled, 384. 
Damages in respect of separate interest, 3^4. 

Action by partners for libel or slander of the partnership business, 
384. 

Liability of partner for tort of co-partner, 384, 385. 

When defence of partnership available under never indebted, 
659. 

Pabtt Wall, 

Count for trespass to a party wall, 419. 

When trespass lies by one tenant in common of, against the other, 
418. 

Passenger, 134, 282. See Carrier. 

Pasture. 

Indebitatus count for the use of pasture, 68. 

Counts for disturbing; a right of common of pasture, 285. 

Pleas of right of common of pasture, 711. See Common. 

Avowry of right of common of pasture, 783. See Keplevin. 

Patent. 

Indebitatus count for licence to use a patent, 231. 

Special counts for royalties payable for use of patents, 231. 

Count on an assignment of a patent in consideration of paying fees and 
expenses, 231. 

against the licensee of a patent upon a covenant to manufacture 
goods of a good quality, 231. 

against the licensee of a patent on a covenant not to make or sell 
any machines without the patented addition to them, 232. 
for the infringement of a patent, 385. 

Particulars of breaches, 386. 
by the assignee of a patent for infringement, 387. 
for the infringement of a patent stating a disclaimer or altera- 
tion of part, 388. 

for the infringement of a patent right renewed after the expira- 
tion of the original term, 389. 

for penalties for the unauthorized use of the name of a patent, 
389. ^ 

Pleas of the general issue to actions on contracts relating to patents, 
Plea of not guilty, 763. 

traversing that the plaintiff was the inventor, 764. 
traversing that the invention was new, 764. 
that the manufacture was not one for which letters patent could 
be granted, 764. 
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'PkTisiirc^conHnued. 

Plea that the inTention was not useful to the public, 764. 

denying the grant of the letters patent (non concesai^, 764. 
that the letters patent were obtained by a talse representation, 
766. 

that no sufficient specification was enrolled, 765. 
that the disclaimer extended the right, 765. 
to an action by the assignee of a patent traversing the assignment, 
765. 

Particulars of objections to be delivered with pleas in actions for the 
infringement of a patent, 766. 

On licence or assignment of a patent there is no implied warranty 
of its validity^ 231. 

Statutes regulating patents^ 385. 

Letters patent^ extent of, 386. 

Specification to he fifed, 386. 

Infringement of patent, 386. 

Assignment of patent, 387. 

Action for infringement ;* order for injunction, inspection and ac- 
count; damages, 385. 

Particulars of breaches delivered with declaration^ 386. 

Disclaimer and alteration of patent, 388. 

Dffect of the general issue in actions on contracts relating to 
patents, 660. 

When the validity of the patent may he denied, 231, 660, 764. 
Djffect of not guilty, 763. 

Plea denying truth of recitals in letters patent, 765. 

Particulars of objections to he delivered with pleas; effect of; 
amendment of particulars ; costs of proof 766. 

Pawnbbokeb. 

Plea of lien by pawnbroker, 744. 

settingup title under pawnee, 729. 

that money was lent by plaintilf as a pawnbroker and no note 
given under the Act, 601. 

Payment. 

Plea of payment, 661. 

of payment in actions on bills and notes, 536. 
of payment in actions on bonds, 543. 

of payment by a set-off of cross demands in an account stated, 
and payment of the balance, 662. 
of payment of a mortgage debt, by sale of the mortgaged pre- 
mises, 663. 

of payment of a smaller sum by a third person, 663. 
of payment to a judgment creditor of the plaintiff under an order 
of attachment of the debt, 663. 

to action for goods sold, of payment of part to the plaintiff and 
of the residue to trustees to abide the event of a dispute as to 
the price, 663. 

of payment after the commencement of the suit, 663. 
to action by assignees of bankrupt, of payment to the bankrupt, 
without notice of act of bankruptcy, 493. 

Payment must be specially pleaded, 660. 

Payment need not be pleaded in ready-money transaction ; or 
where there tms pre-payment, 660. 

Where the consideration of the debt was the execution of a 
deed whereby payment is acknowledged, 660. 

Payment need not be pleaded of sums cr^ited in the particu- 
lars of demand, 55, 660. 

Dffect of general plea of payment to indebitatus count, 660. 
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Payment — continued. 

Plea of payment is distrihutive, 438, 661. 

<* Payment of smaller sum in discharge of larger deht^ 661. 
Negotiable security given on account of a deht^ or in satisf ac- 
tion and discharge^ 661. 

Payment by or to an agent ; by or to one of several pa/rtners 
or joint debtors or joint creditors^ 662. 

Where doubtful whether payment or set-off ^ 662. 

Payment after action brought is not a complete defence un- 
less made in satisfaction of damages and costs as well as of 
debt, 663. 

Mode of pleading payment after action, 663. 

Plaintiff may confess plea and obtain his costs, 663. 
Payment into Coitkt. 

Plea of payment into Court, 664, 768. 

to part of an indebitatus count with the general issue and other 
pleas to the residue, 667. 

to action on bill, defence as t(j part, and payment into Court as 
to residue, 667. 

to a count on a common money bond, 544. 
of a composition for the debt, 667. 

to action on policy of insurance, as to a partial loss only, 667. 
to a new assignment and relinquishment of pleas, 657, 769. 
of apology and payment into Court in action for a libel in a news- 
paper, 726. 

of payment into Court to an avowry in replevin, 784. 

Bcplication of acceptance of the sum in satisfaction, 667, 769. 

A like replication with nolle prosequi as to residue of declaration, 

668 . 

Replication that the sum paid is not enough, 668, 769. 

Payment into court, in what actions it may be pleaded, 

664. 

Cannot be pleaded to breach of condition of bond, 664. 

Form of plea, 664. 

Plaintiff may accept in satisfaction, or may reply that the 
sum paid in is not enough, 664. 

Plaintiff entitled to costs on accepting money paid in, 665. 
May be pleaded to part of declaration or part of count ; to 
several counts or breaches collectively, 665. 

What amount should he paid in, 665. 

Particulars of items to which money paid in, when ordered, 

665. 

"Effect of plea of payment into Court as an admission in ac- 
tions on contracts, 666. 

No other pleas allowed with payment into Court, 666. 

Under the issue of damages ultra defendant cannot prove 
any matter which might have been pleaded as a defence, 

666 . 

Defendant after payment into Court, cannot take any objec- 
tion to the claim to which it is pleaded, 667. 

Money paid in and accepted is recovered within the meaning 
of the County Court Acts, 667. 

Where money is paid in as to part, plaintiff must answer the 
pleas as to the residue ; he may reply or enter nolle pros, 
667. 

Payment into Court in actions for wrongs, 767. 

In actions for detention, 767. 

To avowry in replevin, 767. 

In actions for libel in newspaper, 726, 
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Payment into Coubt — continued. 

In action for death hy negligence^ 827. 

Statutes enabling payment into Court to he made and pleaded, 

767. • 

Statutes enabling payment into Court to be made and given in 
evidence under general issue, 767. 

Effect of plea of paymmt into Court as an admission in ac- 
tions of tort ; where the declaration is genei'al ; where it 
is specific, 768. 

Form of the plea, 768. 

Peace, Articles op. 

Count for maliciously swearing the peace against the plaintiff, 355. 
Peace, Breach op. 

Pleas justifying an assault or imprisonment to preserve the peace, 
797. 

Penal Statute. 

Commencement and conclusion of declaration by an informer gui tarn, 
33 . 

Count for the penalty for bribery at an election under the Corrupt 
Practices Prevention Act, 233. 

for penalties under the Municipal Corporation Act, etc., 233. 
for penalties under the Commissioners Clauses Act, 233. 
for penalty upon guardian of poor supplying goods to work- 
house, 233. 

for penalties under statutes relating to trades, 238. 
for penalties in other cases, 233, 234. 
for penalties under the bye-law of a company, 234. 
against sheriffs for penalties for irregularities in their office, 
259. 

Venue in penal actions, hy common informer, by party grieved, 
33, 232. 

Allegations that the act was done against the form of the 
statute ; that plaintiff is the party grieved ; of consent of 
attorney 'general ; of authority of the crown, 33, 232. 

No damages recoverable beyond penalty, 33, 232. 

General issue by statute, 704. 

Limitation of penal actions ; by party grieved ; by common 
informer, 640, 748. 

Penalty, 217. See Liquidated pAMAaES, 

Perpoemance. 

General averment of performance of conditions precedent, 147. 

Plea denying performance of condition precedent, 663. 

And see Conditions Precedent. 

Pleas of performance in actions on bonds, 545. See Bonds. 

Pew. 

Count for disturbing the plaintiff’s right to a pew, 389. 

Physician, 225. See Medical Attendance. 

Pilot. 

Liability for negligent navigation by, 371. 

Compulsory pilotage, 371, 754. 

Plaintipp. See Parties. 

All plaintiffs may be joined in whom right supposed to exist, 5. 

Plea. 

Commencements and Conclusions of. 

Plea in bar, 413. 

Second plea in bar, 446. 

Plea to one of several counts, 446. 

to a part of an indebitatus count (specifying the amount pleaded 
toj and plea to the residue, 446. 
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PlBA— t 

Commencements and Conclusions o/— continued. 

to a part of an indebitatus count, excepting the amount not 

pleaded to, and plea to the part excepted, 447. 
to particular breaches assigned, 447. 
to part of a special count, and plea to the residue, 447. 
to two claims under different counts, identifying them, 448. 
repeating matter of a former plea by reference thereto, 448. 
repeating an agreement set out in a former plea, 449. 
by one of several defendants, 449. 
by an infant defendant who defends by guardian, 449. 
by husband and wife sued jointly, 449. 
by an executor or administrator, 450. 
in abatement, 450. 
of matter of estoppel, 450. 
on equitable grounds, 450. 
in bar to the further maintenance, 451, 
puis darrein continuance, 451. 

puis darrein continuance at nisi prius, in a town cause, 451. 
puis darrein continuance at nisi prius at the assizes, 452. 
to count against garnishee, 452. 
to a new assignment, 457. 

Commencement of pleas, 433. 

No formal conclusion necessary, 433. 

Title and date of plea, 433. 

Time for pleading, 434 . 

Notice to plead, 434 . 

Dilatory and peremptory pleas, 434, 435. 

Pleas in denial or traverses, 435. 

Specific and general traverses, 435. 

Effect of plea in denial in admitting matters not denied^ 436. 

JPhat allegations not traversable, 436 . 

Pleas in confession and avoidance j in Justfication or ex* 
cuse ; in satisfaction or discharge, 437. 

^4^'^^ and avoidance must he specially pleaded, 

Provisions of C. L. P. Act as to pleading ; immaterial al- 
legations ; special demurrer ; pleadings framed to embarrass 
or delay ; prof «rt and oyer ; express colour ; special tra- 
verses ; formal allegations, 437, 438. 

Pleas construed distributively, 438. 

Issuable pleas, 440. 

Pleading several matters, 441. 

Pleas allowed together without leave, 442. 

What pleas will not he allowed together, 443. 

Order of pleas in bar, 445. 

Abstract of pleas, 445. 

Pleading and demurring together, 445. 

A mendment of pleas ; pleading to amended pleas, 434. 

Particulars of pleas, 445. 

Pleas to part of the declaration, 446. 

Plea must answer the whole matter to which it is pleaded, 

448. 

Picas must he written in separate paragraphs and numbered, 

44f6. 

Pleas by several defendants, 449. 

Commencement and conclusion of pleas in abatement and in 
estoppel, 460. 

Pleading on equitable grounds, 455, 666. 
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Plka — continued. 

Commencements and Conclusions of — continued. 

Pleas to the further maintenance and puis darrein continuance. 
451. 

Mode of pleading f 451. 

Allowed with other pleas , 451. 

Effect of 451, 453. 

Plaint ff may confess plea ; and obtain costSt 453, 658. 

PLSADINa. 

What matters must be pleaded^ 8, 

Must he true in fact and sufficient in law, 9. 

Matters judicially noticed without pleading, 9. 

Pleadings framed to embarrass or delay, 10. 

And see Plea. 

Pleading seyebal Mattees, 441. See Plea. 

Plene Administbavit. 

Pleas of plene administravit, 578. See Executor. 

Plough. 

Count for distraining beasts of the plough, 317. See Distress. 
Points or Demueree, 822. See Demueeee. 

Police. 

Actions for anything done in pursuance of the Police Acts, 389. 
Venue ; limitation ; notice of action ; general issue by statute ; 

tender of amends ; payment info Court, 389, 390. 

Action against constable for anything done under warrant ; de- 
mand of warrant, 390. 

When police constable justified in arresting, 795. 

Trespass by giving in charge to, 411. 

Policy of Insurance. See Insurance. 

Possession. See Property. 

Pound. 

Count for pound-breach, 324. 

for impounding a distress in an improper place, 324. 

Plea of a sale of a distress to pay for its keep in the pound, 731. 

And see Distress. 

Poundage. 

Count by sheriff for poundage, 258. 

Prescription Act. See Common ; Ways. 

Presentment. See Bills of Exchange. 

Primage. 

Count for primage, 131. See Carrier. 

Principal and Agent. 

Counts by and against agents, 64, 273. 

Pleas in actions by and against agents, 484, 709. See Agent. 

Plea of a set-off against plaintiff’s agent, 688. 

Principal and Surety. 

Counts against sureties on guarantees, 162. 

Pleas in actions against sureties, 591. See G-uarantee. 

Printer. 

Plea in an action for the price of printing, that plaintiff’s printing- 
press was not registered, 601. 

Prison. 

Action for anything done under the Prison Act ; venue ; limita- 
tion; general issue ; costs, 390, 391. 

And see Imprisonment. 

Pbitilegb. 

Privileged communications, 302. See Defamation. 

Things privileged from distress, 317, 318. See Distress. 
Privilege from arrest, 353, 396, 515. 


2 T 3 



970 

Peivilegk — continued. 

Privilege of attomeg, 474. 

Pbobablb OiirBS. 

Prosecution of legal proceedinge wiihwt recuonahle and probable 
cause, 350. 8t*e Malicious Probecution. 

Probable cause for suspecting felony, 796. See Trespass to 
Person. 

Probate. 

* Mode of pleading probate of trill ^ 210. 

Effect of probate on title of executor, 153. 

Process. 

Plea of justification under a ffa. by the execution creditor, the sheriff, 
and the bailiff, 770. 

of justification under a ff.fa. by the sheriff alone, 771. 
by joint defendants as sheriff of Middlesex, 77:i. 
by the bailiff, 772. 

justifying an entry of the plaintiff’s house under a ff./a. against 
a third party, 772. 

to action for injury to reversion in goods, of sale under f. fa. 
against party in possession, 772. 

of justifieation under a ca. sa, by the judgment creditor, his at- 
torney, and the sheriff, 772. 

by the sheriff alone ; by the creditor alone ; by the attorney of 
the creditor j br tlie bailiff, 773. 
justifying an entry to execute &ca. sa., 773. 
justifying under a writ of capias on mesne process, 773. 
justifying under capias, in which plaintiff was misnamed, identify- 
ing him, 773. 

justifying under process of inferior court., 774. 
justifying under process of tlie county court, 774. 
justifying under a writ of attachment for contempt of the Court 
of Chancery, 774. 
justifying under warrants, etc. 774. 

that the trespass was committed under civil process, which was 
subsequently set aside on the terms that the plaintiff should 
bring no action, 775. 

Keplication of nul tiel record, 775. 

traversing that the writ was sued out, 775. 
that the writ was set aside for irregularity, 775. 
that the judgment was set aside as signed against good 
faith, 776. 

that the creditor countermanded the execution, 776. 
that the plaint iff paid the debt, 776. 

to a plea justifying under a writ of ca. sa. that the judg- 
ment was for less than £20, 776. 
that a writ of error was issued, 776. 

that the defendant broke open the outer door in order to 
execute the writ, 776. 

And see Malicious Prosecution. 

Pleading justification under process ; by the party ; by the sheriff 
or officer, 770. 

Py the party and sheriff jointly, 770. 

Justification under process in action for conversion of goods need 
not be specially pleaded, 770. 

Pleading justification under process of inferior court, 770. 
fi. fa, against third party may he shown under traverse of plain-- 
tiff *8 property, 772. 

Taking plaintiff' under a ca. sa. in mistake for anotfter, 773. 

Effect of replication taking issue, 775. 
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Faooebs — continued. 

New aeeigwment^ when neceseary^ 776. 

B^pUcation that prooese hoe been set aside^ 776. 

Peoohein Ami. * 

Declaration by infant suing by next friend, 2B. 

Infant must sue by prochein ami or guardian; how appointed^ 6, 
And see Inpant. 

Peootoe. 

Not duly qualified cannot recover fees^ 499. 

Peopeet and Oyee abolished^ 10, 438. 

Peohibition, writ of, 628. See Jueisdiction. 

Peomissoet Note, 109. See Bills op Exchange. 

Peopeety. 

What property in goods sufficient to maintain trover y 291 ; detinue y 
312 ; trespass to goodSy 414 ; trespass to landy 417. 

Possession evidence of property y 292, 417. 

When jus tertii may be set upy 292, 417, 717, 801. 

When tenant in common and joint tenant may sue his co-tenant in 
trovery 292 ; for trespass to goodSy 414 ; for trespass to landy 
417. 

Nuisances caused by real property ^ who liable for y 379, 380. 
Peotest op Bill. 

Count by payer supra protest on foreign bill, 105. 
against acceptor supra protesty 105. 

Mode of charging expense of protesting and noting hilly 95, 
104. 

Peovident Society, 159. See Fetendly Society. 

Peotiso. 

How to plead proviso in a contracty 60, 62, 182, 466. 

Public Company, 140, 559. See Company. 

Public Health. 

Declarations by and against Local Board of Health, 31. 

Actions by and against Local Board of Healthy 391. 

Actions against officers of health ; notice of actiony venuCy limiia- 
tioHy tender of amends , general issue by statutCy 391. 

Public Officee. 

Declarations by and against the public officer of a banking company 
27, 28. 

by and against the public officer of a company empowered 
by Letters Patent, 28. 

And see Company. 

Public Way. 

Plea of a public right of way, 816. 

justifying the removal of obstructions from public way, 817. 
of apubUc right of way along a navigable river, 817. 

Puis Daeeein Continuance, 451. See Plea. 

Quantum Meruit, 35. See Indebitatus Count. 

Quiet Possession. 

Count for breach of covenant for quiet possession, 206. 
for breach of promise of quiet possession, 206. 

When this covenant or promise impliedy 205. 

Qui Tam. 

Declaration by an informer in a qui tarn action, 33. 

See Penal Statutes. 

Bailway Accident. 

Count on insurance of passenger against railway accident, 192. 

And see Exeoutoe, Bail way Company. 
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Railway Company. 

Form of declaration hj and against, 27. 

Count agjiinst a railway company for excessive charges for packed 
parcels, 126. 

for not providing trucks to convey carriages, 126. 
for not providing proper trucks for carrying horses, 127. 
for not safely keeping goods left in their custody at a station, 
128. 

for not forwarding goods left at a station to be forwarded, 
128. 

for loss of passengcr*s luggage, 185, 136, 283. 

for delay in carrying passenger, 136. 

for refusing to carry goods, 277. 

for refusing to carry packed parcels, 278. 

for delay in carrying goods, 278. 

for damaging goods in carriage, 279. 

for loss of goods, 279. 

for negligently driving a train against the plaintiff, 372. 
for negligently managing an engine whereby the plaintiff’s 
buildings were burned, 372. 

for negligence in a porter who knocked down the plaintiff with 
a truck, 373. 

for neglecting to light a station, 373. 
for keeping a station in a dangerous state, 373. 
against railway companies for negligence in regulating stations, 
lines, traffic, etc. 373, 374. 
for negligence respecting crossings of line, 374. 
for neglecting to maintain fences, 331, 374. 
for neglecting to maintain gates or stiles at level crossings, 
331. 

Against a railway company for refusing to carry the plaintiff 
as a passenger, 282. 

for a personal injury to a passenger, 284. 
by executor of a passenger killed, for compensation for his 
family, 326. 

Plea by a railway company, sued as carriers, of a special condition ex- 
empting them from Liability, 551. 

J)uties of railway companies as common carriers^ 123. 

Charges must he equals 123. 

Special contracts with railway companies as carriers^ 123. 

Railway and Canal Traffic Act, 551. 

What are reasonable conditions restricting the liability of railway 
companies as carriers, 552. 

Liability of railway company carrying over other lines, 123, 134. 
Actions for anything done in execution of Railway Clauses Con^ 
solidation Act ; tender of amends, payment into Court, 776. 
Reference of compensation for death to arbitrator undei' Regula- 
tion of Railways Act, 1868, 735. 

Bates. 

Avowries and cognizances for rates, 783. 

Batipication. 

Replication tp plea of infancy that defendant ratified the promise after 
he became of age, 605. See Infant. 

Realty. 

Action for trespass to realty, 415. See Trespass to Land. 

Who liable for nuisance caused by real property, 379, 380. 
Bebdtteb and Surrebutter, 453, 458. 

Receipt. 


Rffect of a receipt for a debt^ 669. 
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BEOoaNizANOX OF Bail, 88. See Bail. 

Becobo. 

Plea of nul tiel record, 621. , 

BepUcation where the record is of the same Court, 621. 

where the record is of another Court, 622. 
of nul tiel record to plea of judgment recoTcred, 628. 
Mode of traversing matter of record, 621. 

Where ' 'plea consists of matter of record and also of matter of 
fact, 621. 

Notice to produce record, 622. 

Amendment upon trial by record, 622. 

Beotob. 

Count bj a rector against his predecessor, who resigned, for dilapida> 

tions, 315. 

against the executor of a deceased rector for dilapi- 
dations, 315. 

See Dilapidations. 

Begistbab of County Court. 

Authorized to grant replevin and approve replevin bonds, 235, 
396. 

Liability for insufficiency of sureties to replevin bond, 235. 
Bejoindeb. 

Bejoinder taking or joining issue, 458. 

Bejoinder traversing in terms, or by way of confession and avoidance, 
458. 

Joinder of issue added by plaintiff, 458. 

R^oinder, 453, 

Rejoining gratis, 434. 

Belease. 

Plea of release, 670. 

of release to the further maintenance of the action, 670. 
to action by public officer of a banking company, of a release by 
the manager, 671. 

of release by deed of arrangement under Bankruptcy Act, 671. 
of the release of a co-contractor, 671. 

Beplication traversing the release, 671. 

that the release was obtained by fraud, 671. 
of a subsequent alteration in the release by the insertion 
of the amount, 671. 

setting out the deed which showed a release subject to cer- 
tain conditions, and averring that the conditions had not 
been satisfied, 671. 

on equitable grounds that before the release the plaintiff 
had assigned the cause of action to another, of which 
the defendant had notice, and that the release was made 
without the consent of the assignee who now sued in 
the plaintiff’s name, 672. 

on equitable grounds that the release, though in general 
terms, was not intended by the parties to include the 
present claim, 672. 

Release must be specially pleaded, 669. 

Release must be by deed, 669. 

^Effect of parol discharge of cause of action, 669. 

Effect of parol exception or qualification of a release under 
seal, 6Q9. 

Effect of receipt for a debt, 669. 

Release of one of co -debtors, 669. 

Release of co-debtor reserving' right of action against the others, 
669. 
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Bsle ASE — con ti nued, 

Jdelease hy a co-creditor ; where obtained by fraud ; by collusion^ 
669 .^^ 

Summary application to strike out plea of release^ where fraudu- 
lent or collusive i 670. 

Covenant not to sue ; when may be pleaded as a release^ 670. 

Covenant not to sue for a limited time^ 670. 

Covenant not to sue with one of co-debtors or bu one of co-credi- 
torSy 670. 

Form of plea of deed of release y 670. 

Feplication traversing the releasCy 671. 

Replication setting out the deed verbatimy 671. 

Relinquishment op Plea. 

Entry of relinquishment of plea, 672. 

Relinquishment of pleas so far as they apply to new assif^nment, 657. 

Defendant must obtain leave of the Court to waive his pleay 672. 

Remand. 

Count for malicious prosecution for felony, stating a remand, 355. 
for false imprisonment stating a remand, 412. 

Rent. 

Counts by landlord against tenant for rent, 199. See Landlord and 
Tenant. 

for wrongful distresses for rent, 316. See Distress. 

Avowries and cognizances for rent, 778. See Replevin. 

Pleas by executors sued for rent, 583. See Executors. 

Repairs. 

Count for not keeping premises in tenantable repair, 200. 
for not using premises in a tenautlike manner, 200. 
for not delivering up premises in good repair, 200. 
upon covenants to repair, 201, 202. 

And see Landlord and Tenant; Waste. 

Replevin. 

Count in replevin, 392. 

Plea traversing the taking {non cepit)y 777. 

denying the plaintiff'’s properly in the goods and claiming pro- 
perty in the defendant, 778. 

Avowry for rent in arrear from the plaintiff, 778. 

for rent in arrear under a demise to a third party, 779. 

by a joint tenant or tenant in common, 779. 

by a receiver in Cliancery of the rents, 779. 

by a mortgagor in possession as bailiff of the mortgagee, 779. 

by executor for rent due to testator, 779. 

for distress taken after expiration of tenancy, 779. 

for double rent for liolding over after notice to quit, 779. 

for a fee farm rent, 779. 

for a tithe rent-charge, 779. 

for arrears of land tax redeemed, 780. 

for annuities secured by distress, 780. 

for interest on mortgage, 780. 

for jointure rent charge, 780. 

for rent reserved on an estate tail, 780. 

Plea in bar to an avowry or cognizance for rent traversing the tenancy, 

traversing the reversion, 780. 

traversing that the defendant was bailiff, 781. 

of liens in arrear, 781. 

of tender of rent and expenses before impounding, 781. 
of a release of the rent before the taking, 782. 
that the goods wore privileged from distress, 782. 
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Ksflbyin — continued. 

of a previous distress taken for the same rent, 782. 
that the goods had been previously tak^n under 
782. 

of an eviction before the rent became due, 782. 

Avowry by a freeholder for a distress damage feasant, 782. 
by a tenant for a distress damage feasant, 783. 
a commoner for a distress damage feasant, 783. 

Plea in bar to an avowry for a distress damage feasant traversing the 

defendant’s title, 783. 

of the plaintiff’s right of common of pasture by pre- 
scription, 783. 

of the plaintiff’s right of common of pasture ^ur cause 
de vicinage^ 783. 

that plain till* ’s cattle strayed on to defendant’s close by 
reason of his neglect in not repairing fences which it 
was his duty to repair, 783. 

Avowries and cognizances for rates, taxes, etc., 784. 

Plea in bar of payment into court, 784. 
of statute of limitation, 784. 

Action of replevin, 31)2. 

I*owers of sheriff in replevin transferred to registrar of county 
cowrt, 392. 

Removal of action of replevin from county court to superior courts 
393. 

Security given on removal, 393. 

lAabilily for taking insufficienf security, 235, 396. 

Description of the goods ; of the place where the goods were taken, 
393. 

Replevin cannot he joined with any other action, 393. 

Dffect of plea of non cepit, 777. 

When defendant entitled to judgment for a return of the goods, 

777 . 

Avowry and cognizance, object of, and mode of pleading, 777 , 

778. 

General denial of avowry and cognizance, 780. 

Pleading several matters in bar to avowry or cognizance, 780. 

Plea in bar cannot deny defendant s title at the time of the demise ; 

may deny reversion and right to distrain, 781. 

JSffect of plea of Hens in arrear, evidence admissible under, 781. 
Avowry for distress damage feasant, 782. 

Payment into court to avowry or cognizance, 777 . 

Beplbyin Bond. 

Count on a replevin bond conditioned to sue in the county court, 
235. 

on a replevin bond conditioned to sue in a superior court, 236. 
on a bond given by a defendant in replevin upon removal by 
certiorari conditioned to defend with efiect, 237. 

Plea of the general issue, 672. 

traversing the breaches assigned, 672. 

that defendant was prevented prosecuting by the plaintiff not 
appearing, 673. 

that the replevin suit is still ponding, 673. 

to action against surety, that the judgment in the replevin suit 
was obtained coUusively, 673. 

Replevin bonds ; formerly taken by sheHff ; registrar of couniy 
court authoHzed to take and approve replevin bonds, 235. 
Different kinds of replevin bonds, 235. 

Parties to ; registrar no party, 235. 
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Befletin Bond — continwd. 

Liabilities of sheriff and of registrar ^ 235. 

Relief qgainst hond^ 235. 

Payment into court in replevin does not work a forfeiture of the 
. hond^ 235. 

Effect of plea of general issue^ 672. 

Beplication. 

Commencements of. 

Beplioation taking or joining issue, 453. 

Second or third replication to the same plea, 455. 

Beplication traversing the plea in terms, or by way of confession and 
avoidance, 455. 
to part of a plea, 455. 
expressly admitting part of the plea, 455. 
in an action by husband and wife with a count by husband 
alone, 455. 

to a plea in abatement, 456. 
to a plea of matter of estoppel, 456. 
of matter of estoppel, 456. 
on equitable grounds, 456. 

where the plaintift* also new assigns to the same pleas, 457. 
to one of two pleas, to both of which the plaintiff new as* 
signs, 457. 

Commencements of replications^ 453. 

Title and date^ 453. 

Time for replying ; notice to reply ^ 453. 

Body of replication ; may traverse whole or part of pi ea^ 454. 
Joinder of issue, 454. 

Replication de injuria, 454. 

Replying several matters, 454, 441. 

Replying and demurring together, 454. 

Taking and joining issue, 454. 

Bequest. 

Atferment of, when necessary in indebitatus count, 37. 

When necessary to charge a surety, 59J. 

In contracts of indemnity, 603. 

In contracts of insurance, 611. 

Bescission of Conteact. 

Plea that tlie contract was rescinded before breach, 675. 
stating a substituted agreement specially, 675. 
to an action on a deed, that the deed was cancelled with the con- 
sent of the plaintiff and defendant, 675. 
that a time policy was cancelled upon a return of premium for un- 
expired time, 675. 

that the defendant exonerated and discharged the plaintiff from 
his promise, 675. 

Rescission of contract before breach, 673. 

Substituted contract a good defence without performance, 673. 
Contract under seal can only be discharged by deed, 673. 
Agreement not to enforce ths covenants in a deed, 673. 

Mode of pleading discharge of contract under seal, 673. 

Contract required by law to he in writing can only be altered by 
writing, 674. 

Whether it can he wholly rescinded by parol, 674. 

Contract put in writing by consent of parties may he altered or 
rescinded by parol, 674. 

Mode of pleading contract required to be in writing, 674. 
Rescission after breach no defence, 674. 

Vested right of action can only be discharged by accord and satis- 
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BescisSIOK op CokteacT — continued. 

faction^ or hy release under seal^ 674. 

Waiver of hills and notes^ 534, 674. • 

Plea of exoneration and discharge of promise^ 674. 

Leave and licence before breach^ 674. 

^Effect of renunciation or refusal to perform a contract ^ 675. 

Bescxte. 

Count for pound-breach and rescue of a distress, 324. 

Bestbatnt of Tbade. 

Counts on contracts not to carry on trade in a particular place, 262, 
263. 

on contracts not to carry on trade or to pay liquidated damages, 
217. 

Betatneb. 

Plea by an attorney denying his retainer, 497. 

by an executor of a retainer for his own debt, 580, 

Bevbesion. 

Count for an injury to the plaintiff’s reversion in land, etc., 393. 
for an injury to the reversion in removing fixtures, 394. 
for various injuries to reversionary property in land, 394, 395. 
for an injury to a reversionary property in goods, 395. 

Plea of not guilty, 784. 

traversing the possession of the plaintifTs tenant, 785. 

traversing the plaintifl‘’8 reversion, 785. 

justifying the removal of fixtures as tenant’s fixtures, 785. 

Declaration for injury to revei'sion ; statement of the injury^ 
393. 

What amounts to an injury to the reversion in land ; tempos 
rary acts ; acts done with intent to establish an easement^ 
393, 394. 

Repeated actions for continuing injury ; damages, 394. 
Injury to reversionary property in goods ; owner of rever- 
sionary interest cannot bring trespass or trover, 

Effect of not guilty, 784. 

Reversion hy estoppel, 201, 636. 

Bevocation. 

Of agency, claim for work done before revocation, 41. 

Revocation of agency by death; liability of executor, 154. 
Revocation of leave and licence, 741. 

Bewabd. 

Counts on promises to pay rewards for the recovery of stolen property 
or for the discovery of a murder or robbery, 237. 
for a reward offered for the best plan for a building, 237. 

Biebs in Abbeab. 

Plea in bar to an avowry or cognizance for rent of riens in arrear, 781. 
Plea of riens in arrear, when applicable, 632, 781. 

Evidence admissible under, 781. 

Bienb Peb Descent. 

Plea by an heir of riens per descent, 596. See Heib. 

Bienb Peb Devise. 

Plea by a devisee of riens per devise, 597. See Devisee. 

Bight. 

Mode of stating the right in a declaration, 7. 

Bight to Begin. 

Upon traverses, 436. 

To prove damage, 436. 

Upon cross demurrers, 822. 

Biot. 

Action against hundred for damage done in a riot, 33, 338* 
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Biysb. 

Count for diyerting water of, 424. See Watee. 

for /)b8tr acting a public navigable river, 381. 
for trespass to a river, 417. 

Plea of a public right of way along a navigable river, 817. 

Sale op G-oods. 

Counts hy vendor against ‘purchaser. 

Indebitatus count for goods sold and delivered, 38, 237. 

for goods bargained and sold, 38, 237. 

Coiuit on a contract to pay for specific [or unascertained] goods by ac- 
cepting a bill of exchange, 238. 

on a contract to pay for specific goods a valuation price by a 
bill of exchange, 238. 

on a like contract for not appointing a valuer, 239. 
on a contract for the sale of specific [or unascertained] goods 
for not accepting them, 239. 

on a contract for the sale of unascertained goods to be delivered 
at different times for not accepting, 240. 
for not removing from the plain tifl^’s land timber sold to the de- 
fendant, 240. 

against a buyer of lots at an auction for not removing them, 
241. 

for not accepting goods made to order, 241. 
on a contract for the sale of goods delivered subject toai^proval, 
for not paying for or redelivering them, 241. 

Counts hy purchaser against vendor. 

for not delivering specific [or unascertained] goods sold, 241. 
on a contract for the sale of goods expected by a certain ship, 
for not delivering, 243. 

on a sale of goods sold by description, for delivering goods in- 
. ferior to the description, 244. 

for not delivering a machine within a time agreed upon, stating 
special damage, 244. 

on warranties on the sale of goods, 263. See Waebanty. 

Pleas. 

The general issue, 675. 

Traverse of the sale, 676. 

Traverse of the non-payment for the goods, 676. 

Traverse of the non-acceptance of the goocls, 676. 

Denial that the plaintiff was ready and willing to deliver the goods, 
676. 

That plaintiff was not ready to deliver goods equal to the contract, 

676, 

That the goods tendered were not equal to sample, 676. 

That the goods were not in a merchantable condition, 676. 

That plaintiff was not ready to deliver within a reasonable time, 
676. 

That seller had no title to the goods, and they were taken by the 
real owner, 676. 

Traverse of the non-delivery, 677. 

Denial that the plaintifl' was ready and willing to accept, 677. 
Denial that the plaintiff was ready and willing to pay for the goods, 

677. 

T?^ Statute of Frauds and Lord Tenterden's Act as to contracts 
for the sale of goods, 237. 

When common count for goods sold and delivered applicable, 
38. 

For goods bargained and sold, 39. 
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Saxb op Goods — continued, 
continued. 

Sale of goods to he paid for hy hill^ 238. • 

Describing the goods in the declarationy 238. 

Sale of goods subject to approval^ 241. 

Damages for not accepting goods under a contract of sale^ 
239. 

Damages for not delivering goods under a contract of sale^ 
241. 

Damages for delivering goods inferior to description , 244, 
267. 

Damages for non-delivery of specific chattels sold, 244. 
Execution for specific delivery of goods under the Mercantile 
Law Amendment A ct, 242. 

Effect of pleas of the general issue, 675. 

Variance in promise or consideration ; may he relied upon under 
the general issue, 676. 

What matters must he pleaded, 676. 

Objections under the Statute of Frauds ; under the Stamp Acts ; 

may he taken under the general issue, 676. 

Breach of warranty no defence in action for price ; may he 
shown in reduction of damages, 265, 676. 

And see Goods. 

Sale of Land. 

Counts by vendor against purchaser. 

Indebitatus count for the purchase-money of an estate sold and con- 
Teyed, 246. 

for the purchase-money of a copyhold estate sold and surren- 
dered, 246. 

for the purchase-money of a leasehold estate sold and assigned, 
246. 

for the premium on a lease granted by plaintiff to defendant, 
246. 

Special counts on contracts of sale for not paying the purchase-money, 
246. 

On a sale by private contract for not completing the purchase, 247. 
For refusing to accept a lease under an agreement, 247. 

On a sale by auction for not completing the purchase, 248. 

On an agreement to assign a public-house, with goodwill, fixtures and 
stock in trade, for not completing, 249. 

On a sale of the benefit of a contract for the purchase of a house, 
250. 

On the sale of an agreement for a lease, 250. 

Counts by purchaser against vendor. 

On a sale by private contract for not completing, 250. 

On a sale by private contract for not delivering an abstract of title, 
252. 

On a sale by auction for not making a good title, 252. 

For not delivering abstract of title, 253. 

For compensation for an error in particulars of sale according to the 
conditions, 253. 

On an agreement to grant a lease, 253. 

On an agreement to assign a lease, 254. 

On the covenants for title, etc., in deed of conveyance, 254. 

Pleas. 

The general issue, 677. 

Denial that the plaintiff made a good title, 677. 

Denial that the plaintiff was possessed of the term sold, 678. 

Denial that the plaintiff was ready to convey, 678. 



980 


Index. 


Sale of Laih) — continued . 

Fleets— contmued. 

Denial that the plaintiff tendered a conveyance for execution, 67S. 
That the vendor delivered an abstract to which the purchaser raised no 
objection within the stipulated time, 678. 

That the vendor made a good title according to the conditions, 
678. 

That the vendor rescinded tlie sale under a power contained in the con- 
ditions, 678. 

The Statute of Frauds as to the sale of any interest in land^ 

246. 

Indebitatus count for the purchase-money of land ; release of 
purchase-money in the deed^ 246. 

Damages in ctciion against purchaser for not completing pur chetse^ 

247. 

Sale of land by auction ; employment of puffer ; selling without 
reserve ; reserving right to bid^ 248. 

When purchaser may recover deposit ^ interest on deposit ^ 250, 
251. 

Damages in action against vendor for not completing , 251. 
Damages for loss of bargain^ 251. 

Failure to complete through defect in tiile^ 251. 

Implied warranty of title in contract to grant lease ; in contract 
to sell lease ; in sale of agreement for lease^ 253, 254. 

Fffect of plea of the general issue ^ 677. 

Objections under the Statute of Frauds ; and under the Stamp 
Acts, may be raised under the general issue, 677. 

Traverse of conditions precedent, 677. 

Traverse of breaches ; excuses of breaches, 677. 

Sample. 

Count on a warranty of goods sold by sample, 268. 

Plea that goods tendered were not equal to sample, 676. 

Satisfaction, 477. See Accord and Satisfaction. 

Schoolmaster, 

Indebitatus count by a schoolmaster for tuition, board, etc. 254. 

Count by a schoolmaster for removing a pupil without a quarter’s 
notice, 255. 

Seaman. 

Indebitatus count by a seaman for wages, 255. 

Count on a seaman’s advance note, 256. 

Summary jurisdiction as to seaman's wages under Merchant Ship- 
ping Act, 255. 

Jurisdiction of the Admiralty Court as to wages, 256. 
Seaworthiness. 

Plea that the ship was not seaworthy, 613. 

Warranty of seaworthiness, implied in voyage policies, not in time 
policies, 613. 

Meaning of seaworthiness, 613. 

Seduction. 

Count for the seduction of plaintiff’s servant, 359. See Master and 
Servant. 

feature of Service necessary to support this action, 359, 860, 751. 
Self-defence. 

Plea of self-defence, 792. 

Replication that plaintiff first assaulted defendant in defence of his 
land, 792. 

New assignment of excess, 756. 

Separation Deed. 

Count on a separation deed for the wife’s annuity, 69. 
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Sepabation D-EEiy— ‘Continued. 

Count on covenant that wife should not molest husband, 175. 

on covenant to indemnify husband against wife’s debts, 175. 

Plea of illegality in providing for future separation, 600. 

Sebvant. See Masteb aed Sebtabt. 

Sbt-opp. 

Plea of set-off, 682. 

Particulars of set-off, 683. 

Statement of set-off on a bill of exchange accepted by the plaintiff, 
683. 

of set-off on a bill of exchange indorsed by the plaintiff to 
the defendant, 683. 

of set-off on a promissory note made by the plaintiff, 684. 
of set-off on a promissory note indorsed by the plaintiff to 
the defendant, 684. 
of set-off on a bond, 684. 
of set-off on a covenant, 684. 
of set-off on a judgment, 684. 

of set-off for liquidated damages under a covenant or agree- 
ment, 685. 

of set-off for penalties for not completing a building con- 
tract by a certain day, 685. 

Plea of set-off to an action on a bond, 686. 

to an action by an executor of a set-off for debts due from the 
« testator in his lifetime to the defendant, 686. 

to an action against executors of a set-off for debts due to the tes- 
tator in his lifetime, 686. 

to an action by the assignees of a bankrupt of a set-off* due from 
the bankrupt before bankruptcy, 687. 
to an action by the assignees of a bankrupt of a set-off due from 
the bankrupt after the act of bankruptcy without notice, 

687. 

of a set-off of a credit given to the bankrupt by discounting 
bills for him, 687. 

of a set-off of credit given by accommodation bills, 687. 
that money was received under a credit given by the bankrupt 
and set-off, 687. 

to count for not accepting bills in payment of goods sold by tlie 
bankrupt, 687. 

of mutual credit under the Scotch bankrupt law, 688. 
of set-off by a contributory sued for calls on the winding up of a 
company, 688. 

to an action for goods sold that they were sold by plaintiff’s agent 
and a set-off' against the agent, 688. 
that money received was the proceeds of goods sold by order of 
p]aintifl”8 partner, and set-off against him, 689. 
that the debt was a joint debt of the defendant and another and a 
set-off of debts due to them from the plaintiff, 689. 
of set off of cross demands on account stated, 689. 
on equitable grounds of a set-off* of a judgment recovered against 
the plaintiff by a trustee for the defendant, 573. 
on equitable grounds of a set-off against the person for whom 
plaintiff was trustee, 67 4. 

Beplication traversing the set-off, 689. 

traversing the set-off against executors, 690. 
admitting the whole set-off and nolle prosequi^ 690. 
admitting part of the set-off and nolle prosequi to that 
amount and traversing the i*esidue, 690. 
of the Statute of Limitations, 691. 
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Set-opp — continued. 

Replication — continued. 

of the dischar^ of the plaintiff by bankruptcy, 691. 
of the bankruptcy of the defendant and the vesting of the 
causes of set-off in his assi^ees, 691. 
on equitable grounds that the plaintiff had assigned the 
debt with notice to the defendant before the accruing of 
the set-off, 674. 

Statutes of Set-off ^ 678. 

The statute applies to liquidated debts only ; not to claims for un- 
liquidated damages^ 679. 

Claims which may he framed either as debts or as for damages, 
679. 

Set-off may be pleaded to part of claim which is liquidated, 679. 
The debts must he mutual and in the same rights, 680. 

Set-off of debts due to or from joint debtors, 680. 

Set-off of debts due to or from husband and wife, 680. 

Set-off of debt of cestui que trust in action by trustee, 680. 

Set-off in action by and against executors, 680. 

Set-off in action by or against a company, 681. 

Set-off in actions by assignees of bankrupt, 681, 687. i 
Mutual credits given in hankmptcy, 681. 

Debts must be due before action ; must continue due until trial, 
682. 

Payment may be proved under a replication in denial of the debt, 
682. 

Defendant not bound to plead set-off, 682. 

Amount of set-off proved is not recovered by the plaintiff within 
County Courts Acts, 682. 

Set-off may he pleaded generally, 682. 

Plea of set-off taken distributively , 683. 

Equitable jurisdiction to set-off judgments and costs, 683. 

Set-off of interest, 683. 

Particulars of set-off; consequences of not delivering, 683. 

Mode of pleading set-off of or against a bond, 684. 

Set-off of judgment debt not available after debtor taken in exe- 
cution, 684. 

Pleading set-off against agent in action by principal, 638. 

Traverse of plea of set-off, 689. 

Evidence admissible under isstie, 690. 

Set-off may be admitted, by amending particulars or by nolle pro- 
sequi, 690. 

Statute of Limitations and bankruptcy must he replied specially, 
690, 691. 

Cross demands and set-off, when ground for equitable pleading, 
671. 

Several Considerations. 

Indebitatus count on several considerations, 64. 

Several Counts, 10. See Joinder op Counts. 

Several indebitatus counts how distinguished, 54. 

Several Pleas, 441. See Pleading several Matters. 

Shares. ' 

Indebitatus count for the price of shares sold, 266. 

Count by vendor of shares against purchaser for not accepting, 267. 

by a vendor of shares against the purchaser on an implied in- 
demnity against future calls, 179. 
by purcii^er of shares against vendor for not transferring, 
267. 

on a loan of shares, etc., for not redelivering, 268. 
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Shabes— continued. 

Count for calls on shares, 141. See Company. 

against company for refusing to register shares, 289. See Com- 
pany. 

Mandamus against a company to register shares. 356. See Manbamtts. 

Contracts for sale or transfer of shares must set forth in 
writing the distinguishing numbers of the shares^ or the 
name of the registered proprietor^ 256. 

Damages in action for not accepting shares ; for not trans- 
ferring ^ 267. 

Damages for breach of contract to replace stock or shares 
on a given day^ 258. 

Indemnity against future calls ^ 179. 

Liability of infant holding shares for callSy 605. 

Shbbifp. 

Indebitatus count by a sheriff for fees, etc., 258. 

for the money levied under a writ, 259. 

Counts against sheriffs for penalties, 259. 

against a sheriff for not levying under nji.fa.^ 396. 

for a false return of nulla bona to a fi.fa.^ 397. 

for other false returns, 398. 

for negligence and default in execution, 398. 

for not arresting on mesne process, 399. 

for not arresting on final process, 400. 

for an escape on mesne process, 400. 

for an escape on final process, 401. 

by a landlord against the sheriff for the removal of goods taken 
in execution against the tenant without paying the rent due, 
402. 

by a sheriff against his deputy for a default of duty in the execu- 
tion of the office for which the plaintiff was sued and had to 
pay damages, 403. 

by the sheriff tor fraudulently directing him to take the wrong 
person or goods in execution, 403. 

Plea of not guilty, 785. 

traversing the judgment, 786. 
traversing the process, 786. 

traversing the delivery of the process to the defendant, 786. 
traversing that there were any goods within the bailiwick, 786. 
traversing the levy, 787. 
that the plaintiff countermanded the writ, 787. 
traversing the debt of the execution debtor, 787. 
to count for negligence in sale, leave and licence of plaintifi', 
787. 

in action for an escape, 788. 

that debtor produced certificate of registration of deed in bank- 
ruptcy, 788. 

to a count by the landlord against the sheriff for the removal of 
goods taken in execution against the tenant without paying the 
landlord a year’s rent, 788. 

by a sheriff justifying under process, 770. See Process. 

Liability of the sheriff for the acts of the undersheriff or 
bailiff committed under colour of process^ 396. 

JBTe is not liahle for acts done not under colour of process ; 

or after supersedeas^ or by special bailiffs 396. 

Actual damage in general necessary to sustain action against 
sheriff for breach of duty^ 396, 399, 786. 

JEscape or default in arresting on final process actionable 
without actual damage^ 396, 400, 786. 
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Shebiff — continued. 

Arresting privileged person^ 396. 

Liahility for taking wrong person or goods, 773. 

*fFhat constitutes an escape as against the sheriff, 401. 
Liahility for not discharging on tender of debt and costs, 
401. 

Authority of attorney to order discharge, 401- 
Measure of damage in action against sheriff, 401, 402. 
Liability of sheriff with respect to replevin and replevin 
bonds ; liahility of registrar of county court, 235, 396. 
Effect of not guilty in actions against sheriff for default of 
duty ; in actions for not levying ; for false return ; for 
escape, 785, 786. 

What matters must he pleaded, 786. 

Limitation of action against sheriff, 786. 

Traverse of the levy, evidence under, 787. 

Countermand of the writ; discharge hy written order of 
plaintiff's attorney, 787. 

When sheriff may deny the original debt, 787. 

Money received hy sheriff in execution of writ, 44. 

Liability for the proceeds of goods wrongfully seized and 
sold, 48. 

Snip. See Caheier ; Marine Insttbance ; Chaeterpaett ; SsAiytAN j 
Collision j Pilot. 

Shooting. * 

Count for disturbance of a right of shooting, 403. 

for disturbing plaintiffs game, 404. 

Plea justifying trespass under right of shooting, 804. 

Right of shooting, how granted, 199, 403. 

When indebitatus count will lie for use of, 199. 

When trespass will He, 404. 

Slander, 301. See Defamation. 

Slander of Title. 

Counts for slander of title to land, 404. 
for slander of title to goods, 405. 

Action for slander of title, 404. 

Special damage necessary, 404. 

What constiiutes slander of title, 404. 

Pond/ fide statement hy person having an interest in the matter 
not actionable, 404. 

Form, of declaration, 404. 

Depreciation of quality of goods, 404. 

Solicitor. See Attorney. 

Son Assault Demesne. See Self Defence. 

Special Counts, 68. 

Special Damage, 12. See Damage. 

Special Demurrer abolished, 819. See Demurrer. 

Special Traverse abolished, 438. 

Spirituous Liquors. 

Plea that the debt was for spirits sold in quantities of less value than 
twenty shillings, 600. 

that excisable liquors were sold on unlicensed premises, 601. 
Stakeholder. 

Plea that the money was deposited with defendant to abide erent 
of a wager, 690. 

Money deposited with stakeholder, when recocerahle, 51. 

Stallage. 

Indebitatus count for stallage, 261. 
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Stamp. 

Objection tOy how takeny 467. 

Objection to stamp on hill or n</«, 622. 

A Iteration of bill rendering n^f/O stamp necessary ^ ^2. 
Stankabies. 

Plea of privilege of a tinner within the Stannaries, 629. 

Statute op Feauus. See Feauds. 

Statute op Limitation. See Limitation. 

Steam Enoine. 

Count for negligently managing an engine, whereby plaintiflTs build- 
ings were burned, 372. 

Steam Tuo. 

Count against the master of a steam tug for negligence in towing the 
plaintiiTs ship, 134. 

Stevedobe. 

Liability for negligence of 281. 

Stbwaed of Manoe. 

Count by steward of manor for fees, 149. 

Excessive fees paid tOy 50. 

Stock. 

Indebitatus count for stock sold and transferred, 259. 

Count on a bond conditioned to replace stock, 259. 

on a covenant to replace railway stock on a certain day, 259. 
against the Bank of England for refusing to pay the dividends 
on stock, 405. 

against the Bank of England for refusing to transfer stock, 405. 
against the Bank of England for transferring the plaintiil’’s stock 
without authority, 405. 

against the East India Company for refusing to transfer stock, 
, 405. 

against a joint-stock company for refusing to register stock, 289, 
405. 

Claim of mandamus to enter a transfer of stock, 356. 

Stock-Jobbing. 

Pleas under the Stock -jobbing Act, 691. 

Plea that money received was collected by defendant under the rules of 
the Stock Ex(;hangc from the debtors of a defaulter to be distributed 
amongst his creditoi's, 692. 

The Stock-jobbing Act repealedy 691. 

Money paid or lent for purposes of stock-jobbing contracty 692. 
Stoppage in Transitu. 

Pica of stoppage in t ransitu by an unpaid consignor, 555. 

Subpcena. See Witness. 

Substituted Agreement, 478, 673. 

Suggestion of Breacues, 516. See Bond. 

Suggestion of Death, 18, 19. 

Suicide. 

Effect of death hy^ on life policy y 618. See Insurance. 

Sunday Trading. 

Plea that the contract was made upon a Sunday, 692. 

Support. 

Count for taking away tlie subjacent support of the plaintiff’s land by 
mining, 406. 

for taking away the adjacent and subjacent support of the plain- 
tiff’s land and the buildings thereon, 407. 
for taking away from the plaintifi'’8 house the support to which 
it was entitled from the adjoining house, 407. 
for negligently pulling down the house adjoining the plaintiff’s, 
374. 
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Sttppobt — continued. 

Plea of not guilty, 789. 

traversing the plaintift'*8 possession of the land, 789. 
traveling the plaintilf's right of support, 789. 
justifying a trespass under a right of support and of entry to 
maintain and repair the support to defendant’s house, 789. 

Right to support for land from the subjacent land ; from 
the adjacent land ; natural and acquired rights of 406. 
Appreciable damage necessary to maintain action, 406. 
Right ot' stipport for buildings from subjacent and adjacent 
lund and from adjacent buildings, 406. 

Negligence in pulling down the adjoining house, 374, 
Obligations as to state of adjoiihing property, 407. 

Nffect of not guilty, 789. 

Surety. See Guarantee. 

Surgeon, 225. See Medical Attendance. 

Surrebutter, 453, 458. 

Surrejoinder. 

Surrejoinder taking or joining issue, 458. 

traversing in terms or by way of confession and avoid- 
ance, 458. 

Surrender. 

Plea by tenant of a surrender of the premises, 634. 

of a surrender b}' operation of law, 634. 

Surveyor. 

Liability of for non^repair of highway, 338. 

Surviving Partner. See Partner. 

Suspicion of Felony. 

Plea justifying an arrest and imprisonment on suspicion of felony, 795. 
Taxes. 

Avowries and cognizances for taxes, 783. 

Plea to action for rent, of deductions for income tax, land tax, etc., 
632. 

Telegraph Company. 

Count against a telegraph company for not transmitting a message cor- 
rectly, 137. 

The Telegraph Act ; telegraphs to be open to all persons alike, 
137. 

Penalty for omission or delay in transmitting message, or for 
divulging message, 137. 

Tenant. See Landlord and Tenant. 

Tenant in Common. See Account. 

Remedy for profits withheld by a tenant in common, 63. 

When tenant in common may sue co-tenant in trover or trespass, 
292, 414, 417. 

Tender. 

Plea of tender, 694. 

Replication traversing the tender, 695. 

that a larger sum was due in respect of an entire cause of 
action, 695. 

Tender ; how and when to he made ; debt payable on certain day ; 
debt payable on demand, 693. 

Tender of smaller sum for a larger entire debt; debtor cannot 
plead a set-vjf of part and a tender of the residue, 693. 

Tender cannot be pleaded to part of an entire debt ; may be pleaded 
to part of an indebitatus count ; replication of larger a/mount 
due in respect of a single entire debt, 693. 

Tender cannot be pleaded to claim for unliquidated damages, 694. 
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Tendee— 

Tender to or hy one of joint creditors or joint debtors^ or to or hv 
agent, 694. ^ 

Payment into court of sum tendered; effect of as admission, 694. 
Tender not allowed with other pleas, 694. 

JPlaintiff may take money out of court ; amount is not recovered 
in the action within the County Courts Acts, 694. 

Defendant if successful entitled to costs, 694. 

Issue on plea of tender ; traverse of continual readiness to pay, 
695. 

Replication of demand and refusal, 695. 

Tender of Amends. 

Plea of tender of amends under a statute, 790. 

Plea of tender of amends and disclaimer of title in an action for tres- 
pass by defendant’s cattle on plaintilf’s land, 790. 

Tender of amends, statutory defence of, 789. 

Statutes giving the defence under the general issue, 790. 

Statutes giving plea of tender of amends, 790. 

When payment of the money into court nece.ssary, 790. 

Acting in pursuance of statute authorizing tender, 790. 

Tender of amends with disclaimer of title in trespass to land, 790. 
Term op Years. 

Mode of pleading, 209. 

Threats. 

Plea that defendant was induced to contract by threats, 566. See 
])uress. 

Tillages, 150. See Crops. 

Time. 

Time for declaring, 1. 

Time for pleading, 434. 

Tippling Act. 

Plea of the Tippling Act, 600. 

Tithe. 

Avowry for a distress for a tithe rent-charge, 779. 

Title. 

Counts on a contract of sale of land for not making out a good title, 
252. 

on covenants for title in a conveyance, 254. 
by lessee against lessor for breaeli of covenant for title, 205. 
for breach of covenant for quiet enjoyment, 205. 
for slander of title to property, 404, 405. 

Plea of disclaimer of title in trespass, 790. 

Pleas of title in the defendant, 802, 804. See Trespass to Land. 
Covenant for title, when imjjlied in lease, 205. 

Title by assignment, how pleaded, 208. 

Title plaintiff in trespass, 417. 

Traverse of plaint ffs title, 801. 

Pleading title in defendant, 802, 804. 

Title Deeds. 

Count for the detention of title deeds, 314. 

Who entitled to sue for, 812. 

Title op Dignity, how stated in pleading, 4. 

Title op Pleading, 1, 433. 

Title, Slander op, 404. See Slander of Title. 

Toll. 

Indebitatus count for tolls on passing through a turnpike, 260. 

for tolls on passing over a bridge, 260. 

for tolls on goods landed at a port, 260. 

for tolls for goods carried on rivers or canals, 260. 

2u2 
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Toll — continued. 

Indebitatus count for tolls for anchorage, 260. 

for rates for the use of a railway, 260. 
by one railway company against another for the 
hire and use of a railway and stock, 260. 
for tolls on cattle or goods sold in a market, 261. 
for stallage, 261. 

Count for rent on a demise of the tolls of a turnpike road, 260. 

Count for breach of an agreement for composition of tolls, 260. 

The county courts have no jurisdiction in any action in which the 
title to the toll shall he in questim^ 260. 

Toiotage. 

Indebitatus count for tonnage on canals, 131. 

Tbapb. 

Indebitatus count for the price of the goodwill of a trade, 261. 

for the price of book debts assigned by the plaintiff 
to the defendant, 262. 

Special count for the price of the goodwill of a trade, 262. 

Count on a promise upon the sale of a goodwill not to carry on the 
trade in the same place, 262. 

upon contracts not to carry on the trade within certain limits, 
263. 

on a contract on the sale of a business to pay liquidated da- 
mages, in the event of carrying on the business, 217, 263. 
Counts for nuisances by carry ing on noxious trades, 382, 383. 
Goodwill of trade ^ 261. 

On sale of goodioill^ no implied contract not to arry on 
Hmilar trade^ 261. 

Contracts not to carry on same trade ; remedy by injunc^ 
tion, 261. 

Contracts in restraint of trade^ 262. 

Tbade Mabk. 

Count for manufacturing and selling goods marked with the plaintiff’s 
trade mark, 408. 

for using the name or title of a banking business which had been 
previously assumed by the plaintiff, 410. 
for the penalty for using the name or mark of a patentee of a 
patented article without his consent, 410. 
for fraudulently procuring the plaintiff to manufacture goods 
with the trade mark of another, 410. 

“ The Merchandize Marks Act, 1862 effect of trade mark 
cts a warranty; effect of indications of quantity ^ quality ^ 
etc.^ 408. 

Jurisdiction of Court to destroy counterfeit articles ; to grant 
injunction ; to order inspection^ 408, 409. 

Action for counterfeiting trade mark^ etc,^ 409. 

What constitutes the right to a trade mark^ 409. 
Infringement of trade mark ; damages ; injunction^ 409. 
Joint owners of trade mark may sue separately ^ 410. 

Plea of the general issuef 791. 

Teansitobt Action, 2. 

Tbavebse. ^ 

General and specific traverse^ 436 . 

Traverse of conditions precedent ; of breach^ 435. 

Pffect of traverse in admitting matters not traversed ^ 436. 

Special traverse abolished^ 438. 

Tbesfabs ab Initio. 

By abuse of legal authority ^ 741. 

Irregularity in distress for rent does not operate as^ 321. 
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Tbespass ab Initio — continued. 

By an wregularity in treatment of distress damaye feasant, 732. 
Should be replied, not new assigned, 741, 755. 

Tbespass to Goods. * 

Counts. 

For taking and carrying away goods, 414. 

For taking the plaintiff s goods, being his stock-in-trade, stating special 
damage, 415. 

For taking and impounding cattle, 415. 

For taking and ill-using the plaintiff’s dog, 415. 

For taking plaintiff’s game, 415. 

For trespasses to other kinds of goods, 415. 

For trespasses to goods by or against executors, administrators, hus- 
band and wife, assignees of bankrupt, etc., 415. 

Pleas. 

Not guilty, 798. 

Traverse of tlie ])laintiff’s property in tlie goods, 799. 

Justifying the removal of goods encumbering the defendant’s premises, 
799. 

Justifying taking the plaintiff’s goods because he had so mixed them 
up with the defendant’s that they could not be separated, 800. 

J ustifying the taking and detaining of cattle wliich hud strayed on the 
defendant’s close, 800. 

To an action for driving the plaintiff’s sheep, that the defendant drove 
them off his land on which they had strayed, 800. 

Replication to same that the sheep escaped on to the defen- 
dant’s land in cousequence of the defects in the defendant’s 
fence, 800. 

Justifying the removal of waggon from defendant’s close, 801. 

Replication of custom to come on the land with waggon to re- 
move crops as outgoing tenant, 801. 

Justifying the taking of goods under distress, 729. See Distress. 
Justifying the taking of goods under process, 770. See Process. 
Justifying the removal of j^oods obstructing a highway, 817. 

Trespass to goods ; what constitutes an act of trespass, 414. 

Illegal and irregular distresses, 316, 414. 

Plaintiff's right of property ; immediate possession ; trustee ; 

special property ; tenancy in common, 414. 

Posses.non evidence of Hght ; jus tertii, 414, 

Damages in the nature of interest, 415. 

Effect of not guilty, 798. 

Traverse of property ; evidence under, 799. 

Issue as to property distributive, 799, 

Removal of goods or cattle encumbering close, 799. 

Tbespass to Land. 

Counts. 

For trespass to land, 415. 

For trespass to a river, 417. 

For trespass to a mine, 419. 

For trespass to a party wall, 419. 

For trespass to a crop of grass, exclusive right to cut turf, etc., 419. 
For trespass to highway, etc., 419. 

For trespass to shooting, fishery, etc., 419. 

For breaking and entering the plaintiff’s dwelling-house and carrying 
away goods and expelling the plaintiff, 420. 

For trespasses under special circumstances, 421. 

By one tenant in common against another for a trespass, 421. 

For mesne profits and the costs of an ejectment, 421. 
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Tbespass to Land — continued. 

Pleas. 

Not guilty, 801. 

Traverse of the plaintiflP’s property in the land, 801. 

That the land was the freehold of the defendant, 802. 

Replications to same, deducing title from the defendant, 803. 
Replications of estoppel to pleas disputing property, 734. 

By tenant in common, as to part payment into court, and as to residue 
liberum tenementum, 803. 

Justifying under the authority of the owner, 803. 

By the owner of a house and his servant justifying entering the 
house and removing the plaintiflTs goods, 803. 

Of defendant’s title under a demise from the freeholder, 804. 

Of copyhold title in the defendant, 804. 

By lord of manor justifying as seizure qiiousque, 804. 

Justifying under rights of fishing and shooting, etc., 804. 

Justifying under riglits to dig minerals, etc., 805. 

To an action for a trespass by cattle that it was caused by defects in 
the plaintiflTs fences, 805. 

To an action for trespass by cattle of disclaimer of title and tender of 
amends, 790. 

Justifying an entry into plaintiff’s land to retake defendant’s goods, 
806. 

Justifying an entry into plaintiff’s land to deposit his goods there, 
806. 

Justifying entry to remove obstruction to defendant’s lights, 806. 
Justifying entry to maintain support to defendant’s house, 806. 
Justifying entry to abate nuisance of filth, 806. 

Justifying entry to repair a pier in a public river, 806. 

By a railway company justifying entry under Lauds Clauses Act, 
806. 

By vicar of church justifying breaking into chancel, 806. 

Justifying under right of common, 711. See Common. 

Justifying under custom, 720. Sec Custom. 

Justifying under right of way, 810. See Ways. 

Justifying under a distress, 729. See Dtstbebs. 

Justifying under process, 772. See Process. 

Trespass to land ; what constitutes act of trespass ; breaking and 
entering^ 415, 416. 

Trespasses by animals^ 416. 

Negligent acts, 416. 

Omissions, 416. 

Continuance of trespass, 416. 

Unintentional acts ; mistake, 416. 

Acts of servant, 416. 

Property subject to trespass ; incorporeal rights ; meaning of term 
close, 417. 

Title of plaintiff; actual entry necessary to maintain action, 
417, 801. 

Possession evidence of property ; jus tertii, 417, 801. 

Trespasses between joint tenants, and tenants in common, 417. 
Venue local ; where to be laid ; description of place ; by name ; 

by abuttals ; insufficient description, 418. 

Plaintiff and defendant having land of same name or descrip' 
tion, 418. 

declaration claiming for several or continued trespasses, 418. 
Matters of aggravation ; need not be pleaded to ; distinction be- 
tween matters charged as aggravation and substantive tres- 
passes, 420, 421. 
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Tebspass to Lattd — continued. 

Counts — continued. 

Mesne profits ,* when recoverable in ejectment, 421^ 422. 

Effect of not guilty, 801. 

Traverse of property, evidence under, 801. 

Liberum tenementum, 802. 

Issue as to property distributive, 802. ^ 

Defence under tenancy in common, 802. 

Justification under authority of owner, 803. 

Heading title ; express colour no longer necessary, 804. 

Tebspass to Peeson. 

Counts. 

For an assault and battery, 411. 

For driving against the plaintifiF with a carriage, 412. 

For an assault, battery, and false imprisonment, 412. 

For an assault and false imprisonment, stating special damage, 412. 
For false imprisonment on a charge of felony, 412. 

Against a justice of the peace for false imprisonment, 413. 

By husband and wife for an assault on the wife, 413. 

By husband alone for loss occasioned by an assault on his wife, 413. 
Against husband and wife for an assault by the wife, 413. 

For assaulting and taking away the plaintiff^s son, 413. 

Fleas. 

Not guilty, 791. 

Self-defence (or son assault demesne), 792. 

Eeplication to plea of self-defence, that the plaintiff first as- 
saulted the defendant in defence of his land, 792. 

That the trespass was caused by the plaintiff‘’s negligence, 792. 

To a count for a collision that it was caused by the plaintiff’s negli- 
gent driving, 792. 

Justification by master and his servant in defence of land, 793. 
Justification in defence of defendant’s house, 793. 

Justification in defence of the possession of goods, 793. 

Justification in preventing plaintiff stopping defendant’s horse on the 
highway, 794. 

Justification in preventing plaintiff rescuing a distress, 794. 
Justification by a landlord m turning a tenant out of his house after 
the expiration of the tenancy, 794. 

Justification in preventing plaintiff breaking into defendant’s house, 794. 
J ustification in turning the plaintiff out of a public-house for disor- 
derly conduct, 794. 

Justifying an assault in turning the plaintiff out of church, 794. 
Justification by the minister of a church in turning plaintiff out of 
the vestry, 794. 

Justification of assault in expelling plaintiff from a vestry meeting, 794. 
Justification by justices in turning plaintiff out of court, 794. 
Justification by railway company in removing plaintiff from the line, 
794. 

Justification by railway company in removing a passenger from car- 
riage who had not paid his fare, 794. 

Justifying an arrest and imprisonment on suspicion of felony, 796. 
Justifying an arrest for a felony committed by the plaintiff, 796. 
Justifying the imprisonment of lunatics, 797. 

Justifying an assault in stopping an affiray and to preserve the peace, 
797. 

Justifying an arrest to prevent an assault on the defendant and to 
preserve the peace, 797. 

By a railway company justifying an arrest for an offence against a bye- 
law, 798. 
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Tbespass to Person — continued. 

JPleas — continued. 

Of a certi^cate by justices that a summons for the assault was dis- 
missed, 798. 

Of a conviction of the assault and payment of the penalty, 798. 
Justifying arrest and imprisonment under process, 770. See Process. 

Trespass to the person; battery; assault ; imprisonment^ 

410, 411. 

Giving in charge to policeman, 411. 

Distinction between trespass and malicious prosecution, 

411. 

Imprisonment under legal process aftervjards set aside^ 411. 
Liability of party and of attorney, 411. 

Acts of the crown ; judicial acts, 412, 791. 

Remand by a magistrate, 412. 

Trespass to wife ; separate damages of husband, 413. 

Rffect of not guilty, evidence under, 791, 792. 

Matters of justification must he pleaded, 792. 

Plea of self-defence, replication and new assignment of excess, 
798. 

Defence of possession of land and of goods, 793. 

Justification of arrest a7id imprisonment by private indivi- 
dual ; by constable; for felony ; for misdemeanour ; to 
prevent breach of peace, 795. 

Arrest on suspicion of felony, 795. 

Treatment of person arrested, 796. 

Particularity required in plea of suspicion of felony, 796. 
Pleading that felony committed by plaintiff, 796. 

Trover, 290. See Conversion. 

Truck Act, 602. See Illegality. 

Trustee. 

Declaration by a trustee under the arrangement clauses in the Bank- 
ruptcy Act, 24. 

by the trustees of a friendly society, 30, 159. 

Replication to plea of bankruptcy, that plaintiff sues as trustee for an 
assignee of the debt, 519. 

Pleas on equitable grounds of set-off of debt due to or from trustee, 
573. See Set-off. 

on equitable grounds setting up riglits of assignee of the debt for 
whom the assignor is claiming as trustee, 573. 

Trustee not liable at law for trust money ; when liable for money 
received, 46, 47. 

Set-off on equitable grounds in respect of debts due to or from 
trustee, 571. 

Position of assignor of debt as trustee for the assignee, 75, 570. 
Release by trustee in fraud of cestui que trust, 670. 

Truth. 

Plea that a libel or slander is true, 723. See Defamation. 

Tuition. 

Count by schoolmaster for tuition, 254. 

Turbary. 

Plea of right of common of turbary, 714. 


Umpirage. 

Counts upon umpirage, 71, 73. See Arbitration. 
Undertaker. 

Count by undertaker for funeral expenses, 161. 
Liability to pay funeral expenses, 161. 
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UlTDEBTENANT. 

Count by an undertenant against his landlord upon an indemnity 
against a distress by the superior landlord, 179. 
by the tenant against his undertenant upon an iiMemnity against 
the rent due to the superior landlord, 180. 

Usance. 

Count on a foreign bill payable at usances, 106. See Bills or Ex- 
change. 

Use and Occupation, 196. See Landlobd and Tenant. 

Usury. 

Usvry laws rejpealed^ 52. 


Valuation. See Aebjteation. 

Action for not appointing valuer^ 75, 150. 

Vendor and Purchaser, 246. See Sale of Land. 

Venue. 

What it is ; how stated^ 2. 

Local and transitory actions^ 2. 

Omission or error in venue y how objected tOy 2. 

Change of venue y 3. 

Venue local in actions on recognizance of haily 88 ; on judgment, 
193 j by and against assignees of lessesy 211 ; in penal actionSy 
232 ; in trespass and injuries to land and real property y 2, 
418. 

Veterinary Surgeon. 

Count against a veterinary surgeon for negligent treatment of a horse 
delivered to him for medical treatment, 90, 156. 

Vote. 

Count against the returning officer for refusing to receive the plaintiff’s 
vote, 325. 

against churchwardens for refusing to receive plaintiff’s vote at 
an election of vestrymen, 325. 
for bribery at election, 325. 

Wager. 

Plea that a check was drawn for money lost upon a wager, 589. See 
Gaming. 

Wager ; binding at common law ; statutes relating tOy 588. 

Bills and notes given for money won by betting, 589. 

Wagering contracts of insurance, 181, 187, 611. 

Wager on the price of stochsy 589, 692. 

Money paid on account of wagering contract, 589. 

Money lent for purpose of wagering, 590. 

Money deposited with a stakeholder upon a wager, 51, 590. 

Wages. 

Count by servant against master for wages, 220. See Master and 
Servant. 

Waiver. See Eescission. 

Plea of waiver of a bill or note, 534. 

BilU or notes may he discharged by waiver, 534. ^ 

Waiver of a stipulation in a deed ; how pleaded, 270, 695. 
Warehouseman. 

Indebitatus count by a warehouseman for taking care of goods, 88. 
Plea of lien by a warehouseman, 743, 744, 

Warrant. 

Of police constable, when to be demanded before bringir^ action, 390. 
Warranty. 

Count on a warranty by an agent of his authority, 66. 
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Wabbaittt — continued. 

Count on an express warranty on a sale of goods that the vendor had 
title to sell them, 263. 

on fi warranty that the defendant had title to license the publi- 
cation of a work, 264. 

for the breach of a warranty of a horse, 264. 
for the breach of warranty of the quality of specific goods sold, 266. 
for a breach of warranty of the quality of goods sold by descrip- 
tion, 267. 

on a warranty that goods sold by sample were equal to the 
sample, 268. 

on a warranty that goods manufactured and supplied by defen- 
dant were fit for the purpose for which they were bought, 268. 
for fraud in selling goods by a false warranty, 333. And see 
Feattd. 

for fraud in selling a picture by a false representation that it 
was painted by a certain master, 334. 

Plea of the general issue, 696, 806. 
denying the warranty, 696. 
traversing the breach of warranty, 696. 

Warranty of title ^ on sale of specific chattel ; on sale of un- 
ascertained chattel ; concealment of known defect in title^ 

263, 264. 

Warranty of quality on sale of specific goods ; upon exchange 
of chattels ; concealment of latent defect^ 264. 

Warranty of trade mark or description under the Mer- 
chandize Marks Act^ 264. 

Breach of warranty of specific goods; does not entitle a pur- 
chaser to rescind the hale ; purchaser may sue without re- 
turning the goods and without giving notice of the breach^ 

264, 265. 

Contract conditional upon warranty ; contract providing for 
return of goods^ 265. 

When the purchaser may recover the price^ 265. 

Breach of warranty of specific goods no defence to an action 
for the price ; may he shown in reduction of damages^ 265. 
Measure of damages in action for breach of warranty ; costs 
ofdrfending action on a re-sale with warranty^ 265. 
Warranty of description on sale of unascertained goods ; 

breach of when a defence to action by vendor, 267. 

Sale by sample, 267. 

Measure of damages for breach of warranty of description, 267. 
Implied warranty that goods sold are of merchantable quality 
and fit for the purpose for which sold, 269. 

Fraudulent warranty, 333. 

Fffect of pleas of the general issue ; non-assumpsit and not 
guilty, 696, 806. 

Waste. 

Count for voluntary waste in a dwelling-house, 422. 
for permissive waste in a dwelling-house, 423. 
for voluntary waste in woods, hedges, etc., 424. 
for cutting down fruit trees in garden, 424. 
for enclosing land and ploughing up pasture, 424. 
for improperly working mines, 424. 

Plea of not guilty, 807. 

traversing the tenancy, 807. 

to a count for waste in removing fixtures, that they were remov- 
able as trade fixtures, 807. 

Waste, voluntary and permissive, 422. 



Index. 


995 


‘N AS TE — continued. 

Distinction between waste and trespass^ 4^3. 

Action of waste ^ against whom it lies ; writ of waote abolished ; 

action on the case for damages, 423. 

Diability of tenant for waste ; implied terms as to use Of pre- 
mises ; express agreements and covenants^ 423. 

Title necessary to maintain the action, 423. 

Form of declaration, 424. 

Fffect of not guilty, 807. 

ATEBCOTJRSE. 

Count for diverting the water of a stream, 424. 

for penning back the water of a stream, 426. 
for disturbing streams in other ways, 427. 
for fouling the water of a stream, 427. 
for fouling the water under plaintiff’s land, 427. 
for diverting the water from a mill, 428. 
for disturbing a right to use water for irrigation, 428. 
for disturbing the plaintiff’s exclusive use of a covered sewer 
through tlie defendant’s land, 428. 
for obstructing a drain through which refuse water and drain- 
age were discharged from the plaintiff’s house, 428. 
for obstructing the right to disci large the rain-water from the 
eaves of a building on to the adjacent land, 429. 
against the occupier of the adjoining land for wrongfully dis- 
charging rain-water from his eaves on to the plaintiff’s land, 
429. 

for obstructing a right of way along a watercourse, 430. 
for nuisances in public navigable river, 381, 382. 

Plea of not guilty, 807. 

traversing the plaintiff’s possession, 808. 
traversing the right to the watercourse, 808. 
of a right to use the water for a mill under the Prescription Act, 
808. 

of a prescriptive right at common law to use the water, 808. 
of a prescriptive right to use the water for agricultural purposes, 
809. 

of right to use the water as a riparian proprietor, 809. 
of prescriptive right to discliarge noxious matter and refuse into 
a stream, 809. 

of prescriptive right to scour the channel of a stream, 809. 
justifying obstruction of watercourse be(;ause plaintiff thereby dis- 
charged water on to defendant’s land, 809. 
of a right by non-existing grant to use the water for a mill, 810. 
Watercourse ; rights of riparian proprietor to running 
water, 424. 

Natural and acquired rights, 425. 

Actions for diverting or fouling the water ; damages, 425. 
Water flowing in defined streams underground, 425. 

Water not running in defined streams ; underground water, 
425. 

Artificial streams of water ; rights in relation to, 425. 
Natural streams in artificial channels, 426. 

Form of declaration ; allegation of right, 426. 

Excess in exercising right, 426. 

Right to water for a mill, 428. 

Effect of not guilty, 807. 

Justification under rights to watercourse, 808. 

Prescriptive rights at common law, and under the statute, 
mode of pleading, 808. 
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WatebcOUBSE — continued. 

Issue as to right to take water for various purposes distrihu 
tive, 809. 

Wat. 

Count for obstructing a private right of way, 429. 

for obstructing a right of way over a close appropriated as a 
pleasure-ground for the inhabitants of a certain street, 
430. 

for obstructing a right of way to which the plaintiff was entitled 
for special purposes, 430. 

for obstructing a right of w^ay along a watercourse, 430. 
for obstructions and nuisances on public highways, 377. See 
Nuisance. 

Plea of not guilty, 810. 

traversing the plaintiff’s possession, 810. 
traversing the right of way, 810. 
of right of way under the Prescription Act, 811. 
justifying the removal of fences obstructing a private right of way 
811. 

of a prescriptive right of way at common law, 811. 
of right of way for special purposes, 812. 

of right of way by non-existing grant, 812. , 

of right of way by express grant, 814. 
of right of way of necessity, 814. 

of right of way across railway between lands severed, 815. 
of a public riglit of way, 816. 

justifying the removal of obstructions to a public highway, 
817. 

of a public right of way along a navigable river, 817. 

Replication to a plea of right of way, traversing the defendant’s posses- 
sion of the land, 815. 
traversing the right of way, 815. 

' that the way was enjoyed by leave and licence, 816. 
of a term for life or years subsisting during the twenty 
years, 816. 

New assignment of trespass extra viam^ 757, 816. 

Plea to new assignment that the way was impassable, 816. 

New assignment of trespass for other purposes and on other occasions, 
816. 

Replications to plea of public highway, justifying obstructing the way, 
817. 

Way ; public and private ; action for obstructing. 429. 

Obstruction of public way actionable in respect of special damage 
only, 429. 

Action by reversioner for obstruction of way, 429. 

Mode of pleading right of way ; qualified right of way ; right 
alleged too largely, 430, 812. 

JEJfect of plea of not guilty, 810. 

Mepeating pleas for different periods of prescription, 811. 
Frescripiive right at common law and under the statute, 811, 812. 
Effect of replication taking issue ; when new assignment necessary, 
812, 815. 

Issue distrjbutive, 812. 

Eight of way by non-existing grant, form of plea, 812, 813. 

Right of way of necessity, 814. 

User by leave and licence ; during unity of possession, 815. 
Exceptions in Erescription Act must be specially replied, 714, 
815. 

Eight of deviation when way impassable, 816. 
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WEianTS. 


Plea that goods were sold by illegal weights, 601. 

Well. 

Count for polluting plaintiff’s well, 382. 

Wjiaepinqee. 

Indebitatus count by a wharfinger for wharfage and warehouse-room, 
89. 

Wipe. See IIusband and Wipe. 

Will. 

1^1 ode of j)leadin^^ 210, 

Pleading lease under j^omer of leasing in toill^ 210. 

Window. See Light. 

Witness. 

Indebitatus count by a witness for his expenses, 269. 

Count against a witness for breach of a promise to attend without a 
subpoena, 269. 

against a witness for not attending in pursuariec of a subpoena, 
431. 

against a witness for not producing documents on a subpoena 
duces tecum^ 432. 

for preventing tlie service of a subpoena, 432. 

Pica of not guilty, 817. 

that the testimony of the defendant was not material, 818. 
that a reasonable sum was not paid or tendered for expenses, 81 8. 
IPhen conduct money can he recovered hack. 49, 269. 
Attorney is not liable to witness for expenses, 269. 

Remedies against a witness for not attending on subpoena, 
431. 

Remedy hy action ; form of declaration, 431. 

Special damage necessary ; damages recoverable, 431. 

Action maintainable in respect of loss of one of several 
issues, 431, 818. 

Rjfect of plea of not guilty, 817. 

Liability of a witness for defamatory statements, 431. 

Qul tarn action bg partg grieved against witness for perjury, 

431. 

WOEK. 


Indebitatus c*ouut for work done, 40, 270. 

' ' I counts for the price of work, 270. 

^ jfor extra work under contract to be done upon written order. 


Dunts averring waiver of the written order, 270. 
for work to be paid for upon the certificate of an arcliitd 
ging that the architect neglected to certify by proeurement of 
iefendant, 271. 

for preventing the plaintiff from completing work under an 
ement, 271. 

i for discharging the plaintiff from completing contracts, 271. 
against a workman for using bad materials and workmanship, 


for not building and delivering a ship by a certain day according 
contract, 272. 

) for not performing and completing work according to agree- 
t, 272. 

.A on guarantees for the due performance of work, 272. 

Pleas of lien by a workman for work done upon goods, 742. 

When common count for work done applicable, 40. 

Claim for materials ; when recoverable as goods sold ; work in 
making goods, 40. 
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WOKK — cojitimied. 

Work done lender special contract not according to the contract^ 
41. 

Mevocaiion of employment before completion of the work^ 41. 
Work done under rescinded contract^ 41. 

Stipulation that extra work is not to he paid for unless ordered in 
wrUing.^ 270. 

Discharge or tcaiver of stipulation^ 270. 

Effect of pleas of the general issue, 464, 696. 

Wreck. 

Count for negligently leaving a wreck in a navigable channel, 372. 
Writ. See Pbocebs i Capias ; Fieri Facias. 

WHONa. 

Counts in actions for, 273. 

Jl/orfe of staling the wrong in a declaration, 7. 

Counts upon contracts framed in tort, 120, 273. 

Effect of general issue in actions for, 697. 






